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STATUS SHEET

.

Board of Appeals Case No. 3-48

1127 North Spruce Premises in Question
Charles Rinaldo

Aprellmntis Name
1127 North Spruce Appellantls Address
same

Owner,3 Name

Owneris Address

Building or Zoning Application Received by Building Inspector
March 8, 1948

Decision of Building Inspector
Refused

Appeal filed with Bond of Zoning Appeals
March 18, 1948

Hearing notice and receipt

Mailed March 22, 1948 + D..aw5 1141(,e
The variance or exception desired arises from some condition

iwhich is not uniform in similiar districts__

The granting of the permit for the variance will not prejudice
the rights of adjacent property owners or residents__- _- _ .

Adjoining Property Owners Notified 9

Mailed March 22, 1948 + Duw, 5,1940
U

Protests Received tilin

Consents Received

Prior Cases on These Premises

Jify3* Case Hearings March 29, 1948 (deferredl 41 \Bru
l&*

\1, A41

Case Decided \ 9 \21 1"l Action of Board \R Al *(kA,vi
Notice of Decision Sent

Gourt Cases
.,7#lit-,

4,f



To Charles Rinaldo

To
Blase & Fettis

Dear Sir:

1127 North Spin

Is hereby refused on thi

Under Section 16

For the reason that thi.2

businesses are not permitted.

CITY OF WICHITA

BUILDING INSFECTION DIVISION

Owner Address 1127 North Spruee

Appllcant Addre sa Central Bldg.

request
Your *pil*<IMJUR Dated March 8, 1948

permission to operate a restaurant

at the premises designated as

8th
day of March , 19_48_,

Ry#.9

A.HA

of the Zoning Ordinance.

, property lies within the "AN district, where

Resi

(*49/9 - VFT
358 €45

Chief BuildinEF Inspector

de:?·

NOTE: Any appeal from this refusal must be filed with the Board of
Zoning Appeals (Room 304, City Hall) within ninety (90) days after
the date of this refusal. For further information, take this notice
to the Planning Department, Room 304, City Hall,

R/"..../23 P ··,0,5'7
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THE CITY OF WICHITA

OFFICE OF Planning and Research DATE April 7, 1948

To Fred W. Aley, City Attorney

FROM David D. Rowlands , Planning and Research Assistant
SUBJECT Board of Zoning Appeals

Case No. 3-48

$ 4tTy

*1*f

al . .

This case involves a Mr. Charles Rinaldo, who operates a h
food service at the premises known as 1127 North Spruce, 1
in an "A" use district. The Chief Building Inspector is o
opinion that this type of business should be operated in a
r'LC:; zoning district, and that the appellant is therefore
violation of the zoning ordinance.

The appeal was based on the fact that in Section 1 of Ordinance
14-432 City of Wichita, under Definitions, a Home Occupation is
defined as follows:

Any occup,-tion or profession engaged in by the occupants of
a dwelling not involving the conduct of a retail business,
manufacturing business, or a repair business of any kind on
the premises, and not including any occupation conducted in
any building on the premises excepting the building which
is used by the occupant as his or her private dwelling.
Home occupations shall include, in general, personal services
such as furnished by a physician, surgeon, dentist, musician,
artist, barber, beauty operator and seamstress when performed
by the person occupying the building as his or her private
dwelling and not including the employment of any additional
persons in the performance of such s ervices. And further

that a home occupation is permitted in "A" Districts as provided
by said Section 16, of the above ordinance.

430

It is contended that the appellant's home food service does fit
the definition for the reason that the service is carried on
entirely within the home of the appellant, and that he serves
his spaghetti dinners and home cooked Italian food only by
reservation or appointment. Furthermore, only such small parties
as can be accommodated in Mr. Rinaldols front room are served.

The Board of Zoning Appeals has requested that the Legal Depart-
ment prepare an opinion as to whether or not the operation of
this type of enterprise constitutes a home occupation or whether
such a service of this type is in violation of the zoning ordi-
nance.

=hAk
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Page 2 - Fred W. Aley
April 7, 1948

Appended herewith is the complete file on this case which has
been designated as Case 3-48.

It would be appreciated if an oDinion could be submitted on this
appeal by Wednesday, April 21, 1946.

David D. Rowlands

Planning and Research
Assistant

DDR:la

Encls.

CC: Lawrence Curfman

E. N. Smith
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BOARD OF ZONING APPEALS Case No· 3.42
4-4 FS,/ 9, 1 99'*

Filed-fhLle 1921%_
.243?89

APPEAL UNDER THE ZONING ORDINANCE

TO THE BOAFE) OF ZONING APPEALS
Room 304, City Hall
Wichita, Kansas

The undersigned, Charles Rinaldo , hereby appeals

from the decision of the Building Inspector wherein ,€Kjtbd*Deceemd)1X

4?eble#bu.

V.«45. V ./
46,3, XIZy57•lf6#ME3033X permission to operate a rest aurant at 1127 N. Spruce 11/ 1

'Aq Aer,led.

OR

Rejmi

Mk'.7-tfir::t©fi'.'-50

i l

44%
4 41,
*N,t

2&6·,

i
Order Or Decision Rendered Because

The Plans, application, and all data heretofore filed with said Build-
ing Inspector are attached hereto and made a part of this appeal.

I have not made a previous application or appeal under the Zoning
Ordinance affecting these premises.

I hereby declare that all the statements contained in all of the
information transmitted herewith are true.

El)/
1**fk*@

Appellant. .*rt-.....
WWN

NAMES AND ADDRESSES

E

Appellant ch.ple.s Rin,11,0 Address 1127 1-orth 3 Druce

Owner Mrs. Charles Rinaldo Address 1127 North Spruce

AddressLessee

The aoove property is oeinr· pa·c.iased under an escrow agreement Prom
D. Garrison at 234 I'lorth 4112§§*RD(*8#Ata, Kansas

This appeal must be typewritten and filed within ninety (90) days
after the date of the decision of the Building Inspector from
which this appeal is taken.

4·.:lid'Wt

9641

29:/

2»tfl'
692#*
;*43

The appellant must file an explicit Typewritten statement setting
forth: -
(a) The principal points on which this appeal is made. These
points shall be the same as those under which the Building
Inspector Issued a refusal, order, or decision.

(b) A clear and accurate description of proposed work or use. 50%··I.:.4.<f,

(c) Specific reference to that Section of the Zoning Ordinance
under which it is claimed permit should be issued.

(d) Names and addresses of all owners and residents within a
distance of 200 feet of the property concerned.

-     - - a . a
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To The 3oard of Zoning Appeals . ierpe=-
Room 304 1,1 #Mt#:T:,4. ·.153/2#8,9

City Hall 182,.e,mi...2 . ig*mA!2,
1

1 Wichita, Kansas

,p'' il:<:M Your appellant, Charles Rinaldo, offers this statement
in support of his appeal -rom an order dated Maren 6, lt,48,
issued by the Chief BuildinF Inspector of Wichita, Kansas,
wherein he denied this appellant penission to continue
the operation of his home food service, for the reason that
he classified it as a restaurant, wnich is banned under
Section 16, of tile Zonln:- Ordinance, which controls t.ae "A"
districts.

;IP'AUL'.

This appeal is based on the fact that in section 1,
of Ordinance 14-432, of the City of Wicnite., under definit-
ions, a home occupation is defined as follows:

HOLE OCCEPATION : Arc occupation or profession
eneaged in by the occupants of a dwellinr not
involvin: the conduct of a retail business,
manufacturinF business, or a repair business
of any kind on the premises, an.i not including
any occupation conducted in any milding on the
premises excepting the building which is used by
the occupant as his or her private dwellin:
Home occupations snail include, in veneral, personal
services such as furnished by a phys ician, sureeon,
dentist, musician, artist, barber, beauty operator
and secristress wheri performed by the person occupying
the building as his or her private dwelling and
not includinc- the employment of any additic:,al
persons id the performance of such services. And

further that a home occupa·tion is permitted in "At'
Districts as provided by said Dection 16, of the
above ordinance.

te.

7,1-16

The appellant's home l'ood service does fit that
derinition for the reason that this service is car:·led on
entirely within the home of the appellant, he serves
entirely by reservation or appointment. 1·he house
has not been enlarged nor changed, no outside help is
used, he furnishes specially prepared Italian home cooked
foods, he serves only small parties, such as he can acco-
mniodate in his own front room.

The interpretation placed by the Chief Building
Inspector will work a particular hardship on this appellant
for the reason that the City of Wichita did grant to this
appellant a meal permit ar.d allowed hlm to commence this ser
·vice after having been notified of his intentions and
desires. ihe appellant did expend several hundred dollars
in procuring the necessan equipment to conduct properly
tnis service.

I=
Your appellant further respectfully offers for your

consideration a retition, signed by his neighborin, property
.....=...)- t,

owners, ur,ine your favorable acceptance of his request
for the reason that they have no objections to its continuance amillizawlial-

and would like tals allowance made . 80/94%-7

Attacned hereto is a list prepared by a bonded , . 1%43.41«
vFC·=:e'·y

abstractor showing the names and addresses of all owners 1 24'.'>78,!

and residents within a distance of 200 feet of the 14%96.- I
property concerned. tif:

BIASE AFD FETTIS NNY' )

Attorneys for Appellan
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STAY.3 OF KANSAS

SS. CERTIFICATE OF OWNERSHIP
SEDGWICK COUNTY FOR A ZONING CHANGE.

The Undersigned, duly bonded and qualified Abstracter within and for the
f

County and State aforesaid, does hereby certify;

That we have examined the records in the Office of the Register of Deeds

Ff«

of Sedgwick County, Kansas, for the Record Owner of all the property (exclusive
of Streets and Alleys) lying within 200 feet of the following tract of land in
said County, vlz:

Lots 21 and 23 on Spruce Street, in Tenth Street
Addition to Wichita, Kansas.

and from such examination find the owners as set out opposite the description
of the land vi,·

d.:04€55 p:
/21024..

Property

Lot 1, Tarltonis 2nd Addition
(except the West 30 ft. for street)

Lots 5&7 Slruce St. 10th Street Add.

Lots 9 & 11 •

Lots 13 & 15 . .

Lots 17 & 19 " "

Lots 21 & 23 " "

Lots 25,27,29,31 " .

Lots 33 & 35 " •

Lots 6, 8 & 10 Madison Ave. "

Lot 12,

Lots 14 & 16 " „

Lots 18 to 28 " "

Continued.

OWNERS.

·/The Board of Education
of the City of Wichita.

45 ¢ S &44.1 .
1 H Wolf

/ .Hh N. p·4
 g. H. Schul &

Ethel Schul

\Dil 946//
Zelma E. Jbslin Lainb.

2

Henry McKay &

Velda MeKay.

/0. D. Garrison.

/Harry R. Horner
/ 115 5. 4.6-
/ /Otto A. Stoltz &

Anna Stoltz.

1  | 1 . 44..4.A··t· 1.
4 JR. H. Garvey.2 r

136 Lia, wr
Bessie I. Wilson.

/41. E. Alexander
jr > I\ FL.v.1,1 ,

James Chapman, percy

Chapman & Edith Matthews,

U
53

24$2

91*

/33 22; ..t:IN'P
9 ' 35?....y

2 :r
I?p, ··W

. 142*y % >A.t

f q .0 fi
71(4110 3

.¥ r Th %9 42.

.*TUAA'
-'twic'fg>

THEflpfunfTinECOMANY
ABSTRACIERfoekmana, COUNTY

4%41

:"-:Of.le,2.47, :
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Certificate of Ownership for a Zoning Change (Cont'd.)

Property Owners.

Lots 30 & 32 Madison Avenue, 1Oth Street Add. ,/killiam R. Boswell &
Emma F. Boswell.

Lots 34 & 36 Aubrey Holder.
1240

Lots 38 & 40 Y. W. Spuires.

(All lots in Tenth Street Addition are 25' x 130')
Z

Dated at Wichita, Kansas, this 15th day of March, 1948 at 7 Oiclock A. M.trto

THE FIDELITY TITLE COMPANY.

Vice President.

0.·re

THEfil,mlYTmECOMBea'
ABSIRACIER[ORSEDGWKRQ)UNTY

Etr

Zoiv ./V:
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THE CITY OF WICHITA

OFFICE OF Ass't. City Attorney DATE April 19, 1948

TO David D. Rowlands, Planning & Re,earch Asilitant
FROM Lawrence E. Curfman

SUBJECT Board of Zoning Appials
Ca.. No. 3-48
Charles Rinaldo, 1127 N. Spruce

FACTS

Mr. Charles Rinaldo, the appellant, operates a home food
Bervici at the above property located in an MA• District. The Chief
Building Inapector was of tile opinion that such a buainess could be
conducted only in an •LC" District.

It is the appellant 4 contention that under Section 1 of
the zoning ordinance, No. 14-432, the difinition of •Home Occupation'•covers this type of operation and further that under Section 18 of
thiB same ordinance, Home Occupationa are permitted.

The facts appear to be that the structure le an ordinary
remidonce property and that Mr. Rinaldo serves epaghetti dinners to
small parties and by appointment only. Dinners are served in the
front room of his residence. The dinners ara apparently cooked in
the residence.

QUESTION SUBMITTED

Is the home food service operation deacribed above a
violation of the Wichita zoning ordinanco?

OPINION

It should be noted that the definition of Borne Occupation
contains this language:

•Home Occupations shall include ***whin performed
by the person occupying thi building as his or
her private dwelling and not including the employ-
meat of any additional persons in the performance
of such Bervices."

fs

1,19149*9;

Itt?¢§.
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431

Home Occupations under the various zoning ordinancl
have bien the subject of a great dial of litigation and dispute.
Unfortunately, there are enough differences in the language of the
various zoning ordinances to make dicisions of other court, of
doubtful value. Howiver, I have bien able to find a fow came• in-
¥01:ing Home Oceupations, one in particular involving a horn• food
lervice al a home occupation.

 '.AUN'.;Yjti

David D. Rewlands

Page 2

April 19, 1948

The file submitted to the Department of Law doe, not show whither
or not Mr. Rinaldo and his family do all of the cooking and Ber¥-
ina in connection with their business or whether other persons ari
employed. If this information has not yet been brought to th,
attention of the Board, I believe it *hould be ascertained.

In th. case of Devaney v. Bogrd .f Zoning Appeal, of
th* City of New Haven, 1946.45 Atl. 20 (Conn.) 828 the facts
wer• that one Miglaro, in 1644, purchased a one-family dwilling
in New Haven, for the purpose of conducting a restaurant busin•,8,
such busineas being forbidden in the zone in which the reoldence
was located. The Building Inspeotor denied a permit to alter thi
first floor of the structure; the Board of Zoning Appeali, on appeal,
overruled the dicialon of the Building Inspector and inter•sted
property owners, then took the case to the Court of Common Pleas and.
finally, to the Supreme Court of Erroro of Connecticut. A great deal
appears in the opinion by way of general discusolon of the subject.
The appellant apparently did not rely upon a Home Occupations section
in the zoning ordinance, or there was not such a Bection. Undue
hard8hip wae the principal ground of the appeal. Th• court not only
•uistained the original decision of the Building inspector, but held
that the action of the Board of Zoning Appeals, in granting permiseion
to proceed with the restaurant, was without authority and unlawful.

-**t'f#

The case of Jones vs. Robert= n. 1947. 180 Pac. Rd (Calif.)

929. involved the queation of whether or not a real estate broker'*
6-ffice could properly be regarded as a Home Occupation, under a
county zoning ordinance in Flavor County, California. The Home Occu-
pation section of this ordinance permitted

RUses customarily incidental to and sub-
ordinate to residential use and not in-

volving the maintenance of store, shop
or commercial enterprise, including home
occupation, and professional offices and
studiom maintained within dwellingo, pro-
riding no name plate or sign exceeding three
mquare feet in area shall be dimplayed in
connection therewith.•

The real estate broker contended he was engaged in a profeasion, and

-#, 14:,9:3"14%84.444**2.94*«ild#342*.*24..3c,.74',*1.,.2 :::;.W.*

tk€
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David D. Rowlanda
Page 3
April 19, 1948

th* court somewhat summarily disposed of this contention by holding
rial *stati not to bi a profeinion. Thi court goes on to hold thi
business to be a commercial enterprise rather than a Home Occupation.
The decision was, however, a three to two decision of the court. Itia al,o fair to Bay that the court was e Diatrict Court of Appeal, a
subordinate court; and, while I have attempted to determine whother
the case was appealed to the Supreme Court of California, because it
ia Buch a recent caae, I cannot be certain.

24%494,''
.t«*4:jr
1%*Iiy·K.
'42?*4%

Still a third and somewhat analogou, case in that of Stativ. Holikamp. 1941. 151 S.W. 2d. (Mo.1 685, decided by the St. IEIr
Court or Appeal•, involving the zoning ordinance of Webster Grovel,Mla•ouri, a suburb of St. Louia. The *ituation then wae that the
propirty ownon desired to remodel the first floor of a three-*toryreaidine, into a dancing acaftemy. The ownere occupied the remainder
of thi *tructure as their residence and gave the actual dancing in-
struction, themoolvea. Thi Home Occupation section of the ordinancein question read as follows:

WUmoI cuatomarily incident to any of the
above usea when Bituated in the Bame dwellings
including home occula tion, or the office of
a phymician, ourgeon, dentist, musician, or
artiot, uoing the dwelling as his place of
residence.,1

The court first decided that the dancing school could not be regard-
ed aa a home occupation, then went on to decide that the defindant
owner could not be regarded as an artimt merely because,h• was a
profe•Bional and trained dancer, and would give the dancing instrue-
tion. The opinion does have same very enlightening language on the
general purpose of home occupation section, in zoning ordinances.
The opinion reads in part as follows:

kerz*

¥4«

da

•The important thing in, however, that under
both the terms of the ordinance and thi
common son,e of the matter, an Occupation
which will be permitted in a home in a dia-
trict Bet apart for residential purposea
must be one 'customarily incident to' the ule
of the premisee am a dwelling place, and not
one in which the use of the premises as a
dwelling place is largely incidental to the
occupation carried on. For example, a woman
might do Bewing orddressm,king in her home
(as it is common knowledge that many women
do), and such usage of the premises would be
a 1 -gitimate home occupation of the character
pormitted by the ordinance so long 3, she did
not maintain objectionable signs or display, on the
exterior of the promisme; keep a stock in trade

44,36

A-



David D. Rowlands
Page 4
April 19, 1948

or Bill commodities on the premioes; employ
pei·mon, other than members of the immediate
family reaiding on the premises; or make wee
of mechanical equipment other than that. ouch
as a mowing machine, which ia permissible for
purely domestic or household purpones. It is
true that her work would bo done for remunera-
tion, but it would be none the le•§ a recog-
nized uae of a home as ouch, and not a bumi-
ness or undertaking foreign to any ordinary
home purpome and to which her living on the
premimem would be merely incidental.•

B.

All three cases cited above decided againat the usi
Bought to be ne.le of the properties in cuestion. It doei not
follew that the use being made by Mr. Rinaldo ia necommarily a
violation of the Wichita zoning ordinance. It think it would be
well for the Board to read carefully the exact language uzed in
Section 1 of the Wichita ordinance, particularly the word* •occupa-
tion or profession.M Obviously, home food service cannot be a pro-
fession. Can it be said to be an occupation? To the writer it
would appear to be more in the nature of a commercial enterprism.

IL,MUA&The definition of home occupation goes further to list a number of
ao-called home occupations and it is to be noted that they all in-

'2·64*volve the personal zervices of the occupant of the dwilling. Home
food *arvice involves the processing of the food and ia both a eall
of food and service. The Game, of course, can be said of several of 434.4the listed home occupations -- for example, a dentist or a seamstress
who 8011* both their personal services and the merchandise which th•y 7%9
procese. It would appear, however, that the service is by far themore important item.

Further, it would be well to comment upon the authority
of the Board ae net out in Section 33 of the ordinance. It, ia the
opinion of the writer that the third paragraph of Section 33 18 the
paragraph under which this appeal is brought and that it le not
necessary for the four condit ione appearing in the fourth paragraph
to exiot; that is, this application ia not one for variance, but le
merely an appeal from an order of interpretAtion rendered by the
Building Inspictor. The Board of Zoning Appeals, therefore, hae
power. in the writer's opinion, to reverse the decision of the
Building Inspector provided, of couree, that its ruling is within
th, ria,onable meaning and intent of the zoning ordinance. The
Board cannot depart from the ordinary and reasonable meaning of thewords used in the ordinance.

/2/9/¥'t 1

It should be borne in mind that the ultimate decloion
in the subject caae reste with the Board of Zoning Appeal•, and
not only Ihould not, but cannot, be made by the City Attorney. The
City Attorney should not wurp the Board'm power nor,hould the
Board abdicate in him favor. It is the considered opinion of thi

tiux,

-1
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David D. Rowlands
Page 5
April 19, 1948

writer that the Board of Zoning Appeals in the subject case can
lawfully and properly either sustain or overrule the decision made
by the building Inspector. 044>.14

A

SUMMARI

14«-i« It would appear that home food service use il not
properly a Home Occupation within the meaning of the Wichita ton-

f

ing ordinance and as the term •Borne Occupation• ie eustomarily
employed. It im, however, an open que,tion and the Board of Zoning
Appeall, has authority and power to find such a use either to b• a
Home Occupation or not.

Respectfully submitted,

(Signed)
Lawrence E. Curfman

LEG: dr

APPROVED;

(Signed) 3424,
Fred W. Aley, City Attorney

-5»342«2.

34.. Ll
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BOARD OP'.ZONING APPEALS

Room 90¥, City Hall
Wichita, Kansas

NOTICE TO PROPERTY OWNERS

May 5 , 1948

An appeal has been filed by Mr. Charles Rinaldo

(Address) 1127 North Spruce on behalf of

(Address)

as provided by the Zoning Ordinance Section 33

desires to operate a restaurant

on the premises

located at 1127 N. Spruce

This appeal has been given Case No. 5-48

and a hearing will be held by the Board of Zoning Appeals on Wednesday,

-May_12, 1948 at 1:30 p. m. . 201 City Bldg.

at which time you may appear, if you so desire, either in person or

by agent or attorney.

By order of the Board of Zoning Appeals.

still ao riot see why , 2 oniug
should be changed in this olock U ALA#\ 1 1
--right acroos rrom s chool, then secretary.
too we underatand there lis col:ierclal

Zoning just a 2 or ,5 olock, blth i.orth and
south, we own :he luu feet of vacant ground just south of a o&ve
location, una do protest a cr.ange in zoning.
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THE CITY OF WICHITA

OFFICE OF Asi't. City Attorney DATE April 19, 1948

TO David D. Rowlands, Planning & Research Assistant
FROM Lawrence S. Curfman

SUBJECT Board of Zoning Appeals
Caae No. 3-48
Charles Rinaldo. 1127 N. Sprual

FACTS

Mr. Charlia kinaldo, the appellant, operates a home foodi.%49 zervice at the above property located in an •A• District. The Chief
My«>7 Building Inspector was of the opinion that nuch a businees could biconducted only in an "LC• Diatrict.
..

It 18 the appellant • contention that under Section 1 of
the ioning ordinance, No. 14-432. the definition of •Home Occupation•
covers this typo of operation and further that under Section 16 of
thia same ordinance, rome Occupationg are permitted.

7,2,

1 The facts appear to be that the structure 1, an ordinary
residence property end that Kr. Rinaldo serves spaghotti dinners to
small partios and by appointment only. Dinners are served in the
front room of hia residence. The dinners are apparently cooked in/ the residence.

¥4**R
*41

QUESTION SUBMITTED
??,»:r:

I, the home food service operation do•cribed above a
violation of the Wichita zoning ordinance?.*42

OPINION

.  It should be noted that the definition of Home Occupation
containg thli languages

(.Pa

11*,Ff

•Home Occupation, ahall include *•*whon performed
by thi penon occupying the building u his or
her private dwilling and not including th* Imploy-
mont of any additional persone in the performance
of such Dervices.•

R9

*14.43

-1
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David D. Rowlands
Page 2
April 19, 1948

TAAM
Thi file Bubmittid to the Department of Law doom not show whither
or not Mr. Rinaldo and his family do all of thi cooking and *er¥-
lag in connection with their businism or whether other perion• arl
Imployed. If thin information hae not yet been brought to tile
attintion of the Board, 1 believe it should be aecertalned.

1 y, y.

691

Homo Occupation, under the varlow zoning ordinancli
have blen the subject of a great deal of litigation and dispute.
Unfortunately, there are snough differencem in the language of thi
varlous zoning ordinances to make decioions of other courts of
doubtful value. Howiver, I have bion able to find a fow case, in-
volving Home Occupations, one in particular involving a homo food
•orvic, am a homo occupation.

In the caae of Devati*y v. Be *rd of Zoning Appeal, of
the City of Now Haven, 1946.45 Atl. 26 (Conn.) 828 the factswer• that one Miglaro, in 244, purchased a one-family dwelling
10 New Haven, for the purpose of conducting a restaurant bualness,
such busineso being forbidden in the zone in which the residence
wag located. The Building Inepector denied a permit to alter tho
first floor of the structure; the Board of Zoning Appeals, on appeal,
overruled the dioision of the Building Inepector and interested
property own,re, then took the case to thi Court of Common Pleas andifinally, to the Supreme Court of Errors of Connecticut. A great dia
appeari in the opinion by way of general discimoion of tile subject.
Th. appellant apparintly did not rely upon a Home Occupation, Dection
in thi Noning ordinance, or there was not much a mection. Undue
hardship waa the principal ground of thi appeal. The court not only
suetalned th• original decision of th* Building Inspector, but held
that th, action of the Board of Zoning Appeals, in granting permission
to proceed with the restaurant, waa without authority and unlawful.

Ths came of Jonee ve. Robertoon. 1947, 160 Pac. 2d (Callf,)
929. involved thi quoition of whether or not a rial eitate broker'*
irrIce could properly be regarded a' a Home Occupation, under a
county zoning ordinance in Placer County, California. The Houle Occu-
Pation lection of this ordinance permitted

*Uous customarily incidental to and sub-
ordinate to residential use and not in-
Volving the maintenance of *tore, *hop
or commercial enterprise, including homo
occupetion, and profeaoional offices and
studios m*intained within dwellings, pro.
viding no namo plate or sign exce,ding three
*quari feet in area nhall be displayed in
connection therewith.•

The real entate broker contended he wa• engaged in a profeasion, and

3
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i# the oourt nom,what sumniarily dioposed of this contention by holding ---
business to be a commorcial enterpriae rather than a Home Occupation. 0Bj
real *stat, not to b, a profession. The court goes on to hold the

The diciolon wai, however, a three to two decision of the court. 16 m
i• al,0 fair to Bay that the court wae a Dietrict Court of Appeal, a ™Ffy
•ubordinat• court; and, while 1 have attemptid to diter,nine whather lax,»12-
the cue was appealed to the aupremi Court of California, because it ff<7
1, such a recent caae, I cannot be certain.

Still a third and somewhat analogous casi is that of Stad, 334
v. Holikamp. 1941. 151 S.W. Rd. (Mo,) 685, decided by th, St. IEIr 11/''
Gourt of Appeals, involving the moning ordinance of Webiter Gravoi,
Mi,Bouri, a suburb of St. Loul•. The situation there wai that the
property owners dosired to remodel the first floor of a throo-•tory
reaidenci into a dancing academy. The owners occupied th• remainder
of the structure as their residence and gave the actual dancing in-
*truction, themielvell. The home Occupation section of the ordinance
in queation read ae follow I

;*1 6248 *Uoes oustomartly incident to any of the
above ugia when situated in the oam, dwelling,
includiug home occuis tion, or the office of
a physician, surgeon, dentiet, musician, or
artist, using the dwelling as his place of
reoldence.•

The court firmt decided tisat the dancing school could not be regard-
ed a, a home occupation, then went on to dicide that the defindant
owner could not be regarded ae an artimt merely becaus,te was a
profe,Bional and trained dancer, and would give the dancing instruc-
tien. The opinion dou have Borne very enlightening language on the
general purpose of home occupation sections in zoning ordinances.
The opinion reads in part as follower .9-

A:.A©:R€
6 1

•Thi important thing is, however, that under
both the terms of the ordinance and the
common *enme of the mattir, an occupation
which will be permitted in a home iIi a dia-
trict Bet apart for rosidontial purpose,
muat be one 'oustomarily incident to' the u,0
of the premisee as a dwilling place, and not
one in which the use of the premises as a
dwelling place is largely incidental to the
occupation carried on. For example, a woman
might do sewing orddressmeking in her home
(al it is common knowledge that many women
do), and such umage of the premises would bo
a legitimate home occupation of the charactor
permitted by the Grdinance so long a, she did
not maintain objectionabl• •igns or di•play, on thi
exterior of the premiou; keep a stock in trade

N..
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or Dell commodities on the prendeem; employ
pereons other than members of th, immediate
family residing on the premises; or make use
of mechanical equipment other than that, such
as a sewing machine, which is permissible for
purely domestic or household purpoies. It 1,
true that her work would be done for remunera-

tion. but it would be none the 1,86 a recog-
nlzed use of a home 85 Duch, and not a busl-
nese or undertaking foreign to any ordinary
hor, purpose and to which her living on the
premise# would be merely incidental.•

All three cases cited above decided against the ual
Bought to be made of the properties lit question. It doel not
follow that the use being made by Mr. kinaldo ir necessarily a
violation of the Wichita zoning ordinance. It think lt would be
well for the Board to read carefully the exact language used in
Section 1 of the Wichita ordinance, particularly the words *occupa-
tien or profession.M Obviously, home food Bervice cannot be a pro-
fission. Can it be said to be an occupationt To the writer it
would appgar to be more in the nature of a counkercial enterpriae.
The definition of home occupation goes further to list a number of
00-called home occupationa and it is to be noted that they all in-
volve the personal services of the occupant of the dwelling. Home
food *irvice involves the preceising of the food and is both a sale
of food and service. The *ame, of course, can be Bald of several of
the liated home occupation• -- for example, a dentist or a scamstrees
who alll, both their personal Bervices and the merchandise which they
proce... It would appear, however, that the service is by far the
mor, important item.

Further, it would be well to comment upon the authority
of the Board es Bet out in Section 33 of the ordinance. It ia the
opinion of the writer that the third paragraph of Section 33 is the
paragraph under which this appeal is brought and that it ii not
neces,ary for the four conditiona appearing in the fourth paragraph
to exiat; that le, thim application 16 not one for variance, but is
merely an appeal from an order of interpret.•tion rendered by the
Building Inspector. The Board of Zoning Appeali, therifori, hal

in the writer's opinion. to reverse the deci,ion of thiCYMIng Inspector provided ot eouree, that its ruling i• within
the reasolabl• meaning and Intent of the zoning ordinance. The
Board cannot depart from the ordinary and reamonable meaning of the
word, usid in the ordinance.

}.

PWit
·13#fift

It ehould be borne in mind that the ultimate decision
in the subject came reats with the Board of Zoning Appeali, and
not only should not but cannot, be made by the City Attorney. Thi
City Attorney aboul, not uburp the Board's power nor should the
Board abdicate in hle favor. It is the considered opinion of thi

L



r

'**WA -

David D. Rowlands

page 5
April 19, 1948

h#irti
%907

writor that thi Board of Zoning Appeals in the aub Ject case can
lawfully and properly either sustain or overrul• the decision madi
by thi Building Inspector.

SUMMARY

It would appear that home food Ber¥15, use im not 4%12
propirly a Home Occupation within the meaning of the Wichita zon-
ing ordinance and as the term •Ho ie Occupation• is cuitomartly
employed. It is, however, an opin question and the Board of Zoning
Appeals has authority and powar to find such a uie Gither to bi a
Hom* Occupation or not.

Respectfully submitted,

(Signed)
Lawrence E. Curfman

LEG:dr

APPROVED:

(Signed)
Fred W. Aloy, City Attorney

«97*«1
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THE CITY OF WICHITA

OFFICE OF All't. City Attornly DATE April 19, 1948

3/

./

To DI¥14 D. Rowlands, Planning * Researih AS•litant                                , €&ta
FROM LIWIFIilI E. CUFf*a 344*1

40'441·,ie
SUBJECT Board of Zonlag Appeall

Ca,0 - 3-48
Charlli Rinaldi, 1127 I. 8,riii•

LA-9-/-1

Mr. Charlii 81-10, thi appillant, 0,•rati a he- feed
Ierviei at thi above propirty loi,atid in an "A' Dlitriat. Th, Chlof
.uu..10- val of the oplaion that =* a -lae.I ./14 -
e./.*d .* in - MLM Distrilt.

It li th, appollant'* eonteation that goder miction 1 of
th• illille .OMil.....0, lo. 14-432 th• d.flattion of "I-• 0.'"...tlea"
- thts ty,l of 4,4,Ipation IJ firth,r th•t -air S•,tion 16 of
thi, sa- ordimace, 20- Oce,pation, are prmitted.

Th• fiet, appear to h that the •trueture ts an ordinary
residia- proporty and that Mr. Rinald, 00,01 ops:hotti dianer* te
-all parti- and hy appointment cal/. Dloreri are •erved in thi
fr,at roil of his re,idence. Th, di=,ri ar• appar-tly cookid la
the reaideace.

QUESTIM SUBMZTTED

Is thi he- food serviee Vintion duaribed above a
vialation of thi wlihit• uning ordinance¥

-nEUAOL

It Ihould be mtia that thi diflattion of Hemi Oe-/tlen
contalls tht' languab:

li'r.·97'·,
fet

"*- Oemipatie,0 -all inolude •*•ten Derfor-4
v th* porion 00*9714 the bulldial u Al or
h.r private dwilltag and not l=luding th• -play-
-at of al additle-1 per-- in thi pinme
of suah Servia•*.0

99«449.>I fiff.· fi:+i-.   .i·.2-i<,) , j i f.,-i-1-.:ff'#"'.Ir'.t'--
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The file ouliaitted to the Department of Law does -t ihow *,ther
or not Mr. Rinaldo and his family do all of th, cooking and *er-
ims la comeation with their busl-•s or whether other perions • I
Imployed. If thi• information has not yit boon brought to the
attention of thi Board, I believe it should bi ascertained.

Emle Ocatl- mde thi varlouB zoning ordhinies
havo b-1 the subject of a gr•at dial of litigation and dispute.
Utortualtell, ther, are enough differeaces la thi lang,age of the
various goning ordinane•• to =ki diet•lons of other courte of
do-tr,1 •,1-0 Hob,ve, I have been abl• to fial a few oul 1- 41%
volving 00- Occupations, 0- in particular involving a hom, food A ./9

service as a home occupation.

In the eue of D.vane, v. Board of Zoning Appeal• Of
the City of Im, Haven, 1946, 45 Atl. 24 (Conn.) 828, the faets
were that one Miglaro, 112 1944, purchased a one-family dwelling
la New Havia, for thi purpoge of conducting a re,taurant business,
mah busimis, being forbidden in the zone in which th, re,idence
was located. The Building Inspeotor denied a permit to alter thi
firmt floor of thi *tructur,; the Board of Zoning Appeals. en appeal.
overruled the decision of the Building In•pooter and later•stod
property ownero, thon took the ease to the Court of Comma Plew and.
finally, to the Gu,re- Court of ..rrors of Conniatlent. A great dial
appears la the opinion by way of general discussion of th• subjoit.
The appellant apparently d id not rely upon a Home Occupation• siation
18 thi :caing ordininee, or th/re wa• -t =ch a ze,tion, Und-
hard,hip wu the principal ground of the appeal. The court not only
sustalned the original decision of the Building Inopector, but hold
that the action of thi Board of Zoning Appealm, la granting permisolon
to proo-8 vith thi r•stanrant, wai without aut}»ril and unlawkle

Thi ea of t.an- 1'*';,1•pwircx:k922. involved the q-*i='0:2= or neta

office could properly be regarded as a Ho- Occupation, under a
county zoning ordinance in Placir County, Califorala. The He- Oeou-
patioll leetion of thil ordinan- pormitted

"Bu e=te-rily ineldental to mat *mb.
ordinate to reoldeatial ume and not in-
volving thi maint,-nee of *tore. shop
or eam•retal ent•rprile, imluding haii
Decupations and professional officio and
studios maintainad within dwellingo, pro-
viding no name plate or sign exceeding three
square feet in area shall be dimpla,id in
connection ther•with.I

Th• mal ostate brel,Dr contended h, wa• Ingaged in a profe,Bion, and

71
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th• court al-what sumnartly disposed of this contention by holding
real eitate not to be • prof-Bion. The court goes on to hold thi
bilinio• to be a oo-ercial entorpise rathir than a Ho- 0899*tiom.
Th• 4-1,1- Imas, however a three to two dell,lon of th• court. It
1• alao fair to ia, that 6. court wao a District Court of App-1. a
ighordinate court; and, while I have attempted to detormine whether
the •u* was appealed to the Suprl- Court of California, bicause it 10
•uah a re•ent o•••, I •annot be eortain.

Still a third and somewhat analogot:m cam, is that of Stat/
v. 101•k••p, 1941, 151 8.4. 2d, (Mo.) 685, decided by thi St. 10*f-
Court of Appeals, involving the zoning ordinanee of vebiter Groves,
Mismourl, a suburb of St. Louts. Ths situation there was that the
propert, owners desired to remodil the first floor of a three-story
reaidence into a dar.ming acadelly. The owners occupied th• re=inder
of the structure as their residence and gave the actual dancing 10-
*trustions themselves. The Borne Occupation section of the ordinance
ia question read as follows:

.Uges customarily incident to ·ny of the
above us•* when situated in the s am• dvelling,
including home occupation or the offiae of
a physiciaa, surgeon, dentilt, mustelin, or
artist, using the dwilling as hle place of
residence."

Thi court first dicided that the dancing school could not ho regard-
ed u a he- ocolipation, then unt en to decide that thi difindant
owner could not be regarded u an arti•t -rely because shi was a
profeistonal and trained dancer, and would give the dancing initrue-
tion. Thi opinion dto•• have Bo- ver, enlight•aing linguale on th•
Zineral purpose of home oceupation sections in zoning ordinancei.
The opinion reads in part as follows:

'Thi important thing i•, howil¥*r, that under
both U- torms of the ordimnal and thi

common sense of the mtter, aa laimpation
which will be perlitted in a hom• in a dis-
trlet met apart for remidential purpos,0
must be one •custowaril, ineldlat to' thi use
of the premises as a dwelling plaeo, and not
ene in Whleh the wl of the prent,e, al a
dwelling plae• 1• larg•ly incidental to thi
oceupation carried en. For example, a .O-8

might do sewing or dres,=king in her home
(.1 it l. co-on -¥1.4. that malv w,li
do), and auch use®I of th• premise, woull bo

1

1

JI¥Iii
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4 legitimate home occupation of the
character Frmitted ty the ordinance m
ling aa she did not maintain objection-
able signe or d isplays on the exterior
of the premises: keep a :tock in tracie
or $ all coendlties on the premize•,
employ persons otter than memberl, of the
immediate family residing an the premises;
or make use of neehanieal equipment other
than that, such as a agwing machine, which
15 psrmissible for purely domestic or house-
hold purposes. It is true that her work
would be done for remuneration, but it
would be none the less a reeognized use of
a home as such, and not a busineos Or under-
taking foreign to any or•linary home purposi
anK to which her living on th• premi•I
would be marely incidental."

All three cals cited above decided against the uie
sought to be made of the properties in question. It does not follow
that th• use belog made by Mr. tanaldo is necessarily a violation of
the Wichita zoning ordinance. I think it would bi well for the
Board to read carefully the exact language Used in Section 1 of thi
wichita ordlnunce, particularly the words noccupation or profeasion:
Obviously, home food •ervle, aannot be a profession. Can it ba sald
to be u occupation? To the writer it would appear to be more in
the nature of a commercial enterprise. The definltion of home occu-
patton go•* further to list a number of so-called home occupation,
ant it 18 to be noted that they all involve thi personal Iervic-
of th• occupant of the dwilling. Ho- f God ment- involy- thi
proo-•ing of the fbod and is both a sale of food and service. Th,
88-, of courle, ean be said of smral of the liatid ho- eemi,1-
tionm - fer exal,le, a dentist or a seam:tress who sells both thetr
porional *srvice, and the morchandime which th,y proeiss. It would
appear, hoverer, that the service 18 by far the *or® important it-.

Further, it would be will to comment upon the Authority
of the Board ag set out in Section 33 of the ordinance. It 1, th*

opinion of the writer that the third paragraph of 0-610]• 3 3 10 thi
paragraph under whieh this appeal 1, brought and that it ts not

, for the four eonditions appearing in thi fourth paragraph
te oxiata that 10. this application 18 not oae for yarianee, but 1,
mor,1, ad appeal f#om an order or interpretation rendered by thi

1
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Building Inspietor. The Board of Zoning Appeals, therifere, hu
povir, in the writer'* opinion. to revers, the decision of thi
Building Inapietor provided. of course, that its ruling 18 within
the reasonable meaning and intent of the zoning ordinance. Tho
Board cannot d epart from the ordinary and reasonable -aning of thi
words used in the ordinance.

It should be bofa, in mind that the ultimate decision

in the subject came rest, with the Board of Loning Appeals, and
not only should not, but cannot, be made by the City Attorney.
The City Attorney should not usurp the Board'• power nor should
the Board abdicate in hits favor. It is the considered opinion
of the writer that the Board :f Zoning Appeals in the subject 
caae ean lawfully anti properly either sustain or overrule thi
decision made by the Building Inspeetor.

60*:
.©.titi·

922

SUMMARY

It would appear that home fcod service use 13 not
properly a Home Occupation within the meaning of the dehiti zoo-
ing ordinance an(1 u the term "Home Occupetion" is cu,to=arily
aployed. It 18, however, an open question and the Board of Zoning
Appeals has authority aul power to find such a use *ither to hi a
Home Occupation or not.

Rempeetfully submitted,

LaC,dr Lawrence B. Curfman

APPROVED:

bid W. Al,7, City A ttornq
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MANUFACTURERS'
REPRESENTATIVES

MERCHANT AND INDUSTRY SUPPLIES

110 N. EMPORIA * DIAL 2-33m * WICHITA 2. KANSAS
Larch 25 , 1948

Board of Zoning Appeals
Room 304 City Hall

Wichita, Kansas

Good -orning: -- Att: Eugene Smlth

Replying to your notice of 22nd.

Re.:--Rinaldo request to operate restaurant at
1127 North Spruce--surely there is NO need Ior
restaurant in the middle of this resident block
and request should not be granted.

As I understand this block is zoned ror residence, only
and should riot De changed at this time.

Sincenmly

Harry R H orher

YP:4.
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BUILDERS REALTY
PHONE 4-2315 - DERBY BUILDING

WICHITA 2, KANSAS

March 23 , 1948

Mr. Eugene N. Smith, Secretary
Board of 26ning Appeals

Room 304 City Hall 2*41=
Wichita, Kansas 404·6*i%93EY
Dear Sir:

In reply to your notice of March 22 relative to the appeal of
Mr. Chas. Rinaldo who desires to operate a restaurant at 1127 292 1...
N. Spruce. Builders, Inc. manages a number of houses and apart- .35*f .-

ments in the tenth and eleventh block on Spruce and Madison and, aamt j
while none of us would care to discourage a man entering a business, t

we hardly think it would be advisable to make this section a business
section. Perhaps Grove or 9th or 13th Street would serve the purpose -
better.

mfl/7//51//IWSE</110

With best wishes.

RHGarvey/ic

Very truly yours,
/1

BUILD«A Illq. f'-
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