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“ STATUS SHEET

Board of Appeals Case No,_ 5-48 :
1127 North Spruce g Premises in Question
Charles Rinaldo R Appellant's Name
1127 North Spruce Appellantts Address
same i Owner's Name

Owner's Address

Building or Zoning Application Received by Building Inspector
March 8, 1948

Decision of Building Inspector
Refused

Appeel filed with Bond of Zoning Appeals.
March 18, 1948

Hearing notice and receipt
Mailed March 22, 1948 & (wau 5,944

The variance or exception desired arises from some condition
which is not uniform in similiar distriects

The granting of the permit for the variance will not prejudice
the rights of adjacent property owners or residents

___ Adjoining Property Owners Notified
Mailed March 22, 1948 + {Yuuu, 5 1447
7

Protests Received_ 1i,0

-__Consents Received

Prior Cases on These Premises

a R 1
Case Hearings__ March 29, 1948 (deferred} N (ﬁz:, o 0ud

Case Decided l‘(\mt‘ 0, 18 Action of Board \\al heme,

__\%-MMM

Notice of Decision Sent:

Gourt Cases




CITY OF WICHTITA
BUILDING INSPECTION DIVISION

Mo Charles Rinaldo Sinan Address 1127 North Spruce

7o Blase & Fettis Applicant Address_ Central Bldg.

Dear Sir:
request
Your ®uITSevien Dated  March 8, 1918
For BOPEFmUpxropocsiex permission to operate a restaurant

at the premises designated as

1127 North Spruce

Is hereby refused on this 8th day of _ March , 1ol8 |

Under Section__ 16 of the Zoning Ordinance.

For the reason that this property lies within the "A" district, where

businesses are not permitted.

Chief Building Inspector

NOTE: Any appeal from this refusal must be filed with the Board of
Zoning Appeals (Room 304, City Hall) within ninety (90) days after
the date of this refusal. For further information, take this notice
to the Planning Department, Room 304, City Hall,




THE CITY OF WICHITA
OFFICE OF Planning and Research DATE  April 7, 1948

TO Fred W. Aley, City Attorney

FROM David D. Rowlands, Planning and Research Assistant

SUBJECT Board of Zoning Appeals
Case No. 3-48

This case involves a Mr. Charles Rinaldo, who operates a home
food service at the premises known as 1127 North Spruce, located
in an "A" use district. The Chief Building Inspector is of the
opinion that this type of business should be operated in an

"LC" zoning district, and that the appellant is therefore in
violation of the zoning ordinance.

The appeal was based on the fact that in Section 1 of Ordinance
14-432 City of Wichita, under Definitions, a Home Occupation is
defined as follows:

Any occupztion or profession engaged in by the occupants of

a dwelling not involving the conduct of a retail business,
manufacturing business, or a repair business of any kind on
the premises, and not including any occupation conducted in
any building on the premises excepting the building which

is used by the occupant as his or her private dwelling.

Home occupations shall include, in general, personal services
such as furnished by a physician, surgeon, dentist, musician,
artist, barber, beauty operator and seamstress when performed
by the person occupying the building as his or her private
dwelling and not including the employment of any additional
persons in the performance of such services., And further
that a home occupation is permitted in "A"™ Districts as provided
by said Section 16, of the above ordinance.

It is contended that the appellant's home food service does fit
the definition for the reason that the service is carried on
entirely within the home of the appellant, and that he serves

his spaghetti dinners and home cooked Italian food only by
reservation or appointment. Furthermore, only such small parties
as can be accommodated in Mr. Rinaldo's front room are served.

The Board of Zoning Appeals has requested that the Legal Depart-
ment prepare an opinion as to whether or not the operation of
this type of enterprise constitutes a home occupation or whether
such a service of this type is in violation of the zoning ordi-
nance.
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Page 2 - Fred W. Aley
April 7, 1948

Appended herewith is theé complete file on this case which has
been designated as GCase 3-46.

It would be appreciated if an opinion could be submitted on this
appeal by Wednesday, April 21, 194E.

David D. Rowlands

Planning and Research
Assistant

DDR:1la

Encls.

CC: ILawrence Curfman
E. N. Smith
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BOARD OF ZONING APFEALS Case No (s

Fited Moac), 1§ 194X

APPEAL UNDER THE ZONING ORDINANCE

TO THE BOARD OF ZONING APPEALS
Room 304, City Hall
Wichita, Kansas

The undersigned, Charles Rinaldo hereby appeals
from the decision of the Buillding Inspector wherein arBubiddogoPetniix
xmmw&-_ﬁrmission o operate a restaurant at 1127 N. Spruce

‘was denied

OR
Oorder Or Decision Rendered BedBuse

The Plans, application, and all data heretofore filed with said Build-
ing Inspector are attached hereto and made a part of this appesal.

- I have not made a previous application or appeal under the Zoning
Ordinance affecting these premises,

H I hereby declare that all the statements contained in all of the
‘information transmitted herewith are true.

Appellant.
NAMES AND ADDRESSES

Appellant _ charies Rinsldo Address_1127 Torth Spruce

Owner__ lirs. Cherles Rinaldo Address 1127 North Spruce

Lessee Address
The above property is being purchased under an escrow agresmeni from

C.D. Garrison at 234 Nortin ux‘fﬁgéﬁﬁcﬂsﬁ’s:d, Kansas

1. This appeal must be typewritten and filed within ninety (90) days
after the date of the decision of the Building Inspector from
which this appeal is taken.

ghetgppellant must file an explicit Typewritten statement setting
orth:

(a) The principal points on which this appeal is made. These
points shall be the same as those under which the Building
Inspector issued a refusal, order, or decision.

(b) A clear and accurate description of proposed work or use,

(c¢) Specific reference to that Section of the Zoning Ordinance
under vhich it is claimed permit should be issued.

(d) Names and addresses of all owners and residents within a
distance of 200 feet of the property concerned,




To' The Board of Zoning Appeals
Room 304

Cicy Hall

Wichita, Kansas

Your appellant, Charles finaldo, offers this statement
in support of his sppeal from an order dated March 8, 1948,
issued by bthe Chief Building Inspector of Wichita, Kansas,
wherein he denied this appellant permission to continue
the operation of his home food service, for the reason that
he classified it as a restaurant, which 13 banned under
Section 16, of the Zonine Ordinance, which controls the "A"
districts.

This appeal is based on tne fact that in section 1,
of Ordinance 14-432, of the City of Wichita, under definit-
ions, & home osecupstion 1s defined as follows:

HOHE ot Any occupation or profession
engaged in by the occupants of a dwellingz not
involving the conduct of a retail business,
manufacturing business, or a repsir business
of any kind on the premises, and not including
any occupation conducted in any bSuilding on the
premises excepting the bullding which is used by
the occupant as his or her private dwelling.
Home occupations shall include, in general, personal
services such as furnished by a physlician, surgeon,
dentlst, musician; artist, barber, beauty operator
and seamstress when performed by the person occupying
the building as his or her private dwelling and
not inecludine the employment of any sdditicnel
persons in the performance of such services. And
further that a home occupation 1s permitted in "A"
Districts es provided by said Section 16, of the
above ordinance.

*

The appellant's home food service does fit that
definition for the reason t© this service 1s carried on
entirely within the home of the appellant, he serves
entirely by reservation or appointment. The house
has not been enlarred nor changed, no outside help is
used, he furnishes apecially prepared Italian home cooked
foods, he serves only small parties, such as he can acco-
mmodate in his own front room.

he interpretation placed by the Chief Building
Inspector will work & partilcular hardstip on this appellant
for the resson that the City of Wichita did grant to this >
appellent a mest permit and allowed him to commence thls ser-
vice after having been notified of his intentions and
desires. The eppellant did expend several hundred dollars
in procuring the necessary equipment to conduct properly
thils service.

Your appeliant further respectfully offers for jyour
consideration a Petition, signed by his neighboring property
owners, urging your faveorable acceptance of his request
for the reamson that they have no objections to 1ts continuance
and would 1like this allowance made.

Attached hereto is a list prepared by a bonded
abstractor showling the names and addrssses of all owners
and residents within a distence of 200 feet of the
property concerned.

BLASE AND FETTIS

f_z 7

Attorneys for Appeliant

BY i




STAL1:x OF KANSAS
88, CERTIFICATE OF OWNERSHIP
SEDGWICK COUNTY FOR A ZONING CHANGE.

The Undersigned, duly bonded and qualified Abstracter within and for the
County and State aforesaid, does hereby certify;

That we have examined the records in the Office of the Register of Deeds
of Sedgwick County, Kansas, for the Record Owner of all the property (exclusive
of Streets and Alleys) lying within 200 feet of the following tract of land in
said County, viz:

Lots 21 and 23 on Spruce Street, in Tenth Street
Addition to Wichita, Kansas.

and from such examination find the owners as set out opposite the description
of the land, viz:

Property OWNERS.

Lot 1, Tarlton's 2nd Addition ~The Board of Education
(except the West 30 ft. for street) clf' é:hes City of Wichita.
* | K«Luv-bl

Lots 5 & 17 Soruce St. 10th Street add.

Lots 9 & 11 " i
Ethel Schul
101l %.W
Lots 13 & 15 Zelma E. Joslin Lamb.
2

Lots 17 & 19 Henry McKay &
Velda McKay.
T

Lots 21 & 23 €. D. Garrigon.

25,27,29,31 : Harry R. Horper
ST e
Lots 33 & 35 o /0tto A. Stoltz &
Anna Stoltz.
1w N T

Lots 6, 8 & 10 Madison Ave. . H. Garvey. :

/R BT B
Lot 12, " Bessie I'. Wilson.
Lots 14 & 16 /,/J. E. Alexander

35N M
Lots 18 to 28 James Chapman, Per
Chapman & Edith Matthews,
b 3

’

Continued.




Certificate of Ownership for a Zoning Change (Cont'd.)

Property
Lots 30 & 32 Madison Avenue, 10th Street Add.

Lots 34 & 36
Lots 38 & 40 " fod

(A1l lots in Tenth Street Addition are 25' x 1301)

Owners.

//ﬁnnm R, Boswell &

. Pmma F. Boswell.

R g

W

/PNt

Y. ¥. Spuires.

z

0

Dated at Wichita, Kansas, this 15th day of March, 1948 at 7 o'clock A. M.

THE FIDELITY TITLE COMPANY.

Vice President.

7




THE CITY OF WICHITA
OFFICE OF Ass't. City Attorney DATE  April 19, 1948

T0 David D. Rowlands, Planning & Research Assistant
FROM Lawrence E. Curfman

SUBJECT Board of Zoning Appeals
Case No, 3=
Charles Rinslde, 1127 N. Spruce

IacTs

Mr, Charles Rinaldo, the appellant, operates a home food
service at the above property located in an "Aw District. The Chief
Building In:&sot.ar was of the opinion that such a business could be
condueted only in an "LC" District.

It is the appellant's contention that under Section 1 pof
the soning ordinance, No. li=432, the definition of "Home Cecupation®
ecovers this type of operation and further that under Section 16 of
this same ordinance, Bome Qeoupations are permitted.

The facts appear to be that the structure is an ordinary
reaidence property and that Kr. Rinaldo serves spaghetti dinners to
parties and by appointment only. Dinners are served in the
front room of his residence, The dinners ara apparently cooked in
the residence.

QUESTION SUBMITTED

Is the home food service operation described above a
vieclation of the Wichita zoning ordinance?

OPIKION

It should be noted that the definition of Home Occupation
contains this language:

"Home Occupations shall include *##ywhen performed
by the person occupying the building as his or
her private dwelling end not including the employ=-
ment of any additional persons in the performance
of such services."




David D. Rowlands
Page
April 19, 1948

The file submitted to the Department of law does not show whether
or not Mr. Rinalde and his family do all of the cooking and serv-
ing in connection with their business or whether other persons are
exployed. If this information has not yet been brought to the
attention of the Board, I believe it should be ascertained.

Home Cecupations under the various soning ordinances
have been ths subject of a great deal of litigation and dispute., -
Unfortunately, there are enough differences in the language of the
various goning ordinances to make decisions of other courts of
doubtful value. However, I have been able to find a few cases in-
voiving Home Occupations, one in particular involving a home food
service as a home occupation.

In the case of Devaney v. Board of Zol Apgull of
the City of New Haven, 1946, 45 Atl, 2d (Conn.) 828, the facts
were that one lilglare, in 1‘51.!., purchased a ono-xamh.y dwelling
in New Haven, for the purpose of conducting a restaurant business,
such business being forbidden in the smone in which the residence
was located. The Bullding Inspector denied a permit to alter the
first floor of the structure; the Board of Zoning Appeals, on appeal,
overruled the declsion of the Building Inspector and interested
property owners, then took the case to the Court of Common Pleas and
finally, to the Supreme Court of Brrors of Connecticut. A great duf.
appears in the epinion by way of general discussion of the subject.
The appellant apparently did not rely upon a Home Occupations section
in the soning ordinance, or there was not such a section, Undue
hardship wae the principal ground of the appeal. The court not only
sustained the original decision of the Building Insvector, but held
that the action of the Board of Zoning Appeals, in srnntinﬁniormuﬂun
to proceed with the restaurant, was without authority and awful .

The case of Jones vs., Robertson, 1947, 180 Pac, 2d (Calif,)
involved the question of whether or not a real estate Droker's
office could properly be regarded ag a Home (ccupation, under a

county zoning ordinance in Placer County, California. The Home (cou=
pation section of this ordinence permitted

flises customarily incidental to and sub-
ordinate to residential use and not in-
volving the maintenance of store, shop
or commercial enterprise, including home
occupations and professional offices and
studios maintained within dwellings, pro-
viding no name plate or sign exa«d!.ng three
square feet in area shall be displayed in
connection therewith."

The real estate broker contended he was engaged in a profession, and




David D. Rowlands
Page
April 19, 1948

the court somewhat sumnarily disposed of this contention b holding
real estate not to be a profession, The court goes on to hold the
business to be & commercial enterprise rather than a Home Oecupation.
The decision was, however, a three to two decision of the court. It
is also fair to say that the court was a District Gourt of Appeal, a
suberdinate court; and, while I have attempted to determine whether
the case was appealed to the Supreme Court of California, because it
is such a recent case, I cannot be certain,

8t11l a third and somewhat analogous case is that of State
pi 1 W decided by the St. Lo
o1 Appeals, Tnvolving soning or&inanco of Wsbster Groves,
Missouri, a suburb of S5t, Louis, The situation there was that the
pProperty cwners desired to remcdel the first floor of a three-story
residence into a dancing acadeny, The owrers occupied the remainder
of the structure as their residence and fa‘u the actual dancing in-
structions themselves., The Home Gecupation section of the ordinance
in question read as follows:

“Uses customarily incident to any of the

above uses when situated in the same dwelling,
ineluding home occum tion, or the office of

& physiclan, surgeon, dentist, musician, or
artist, using the dwelling as his place of
residence,"

The court first decided that the dancing school could not be regard-
ed as & home occupation, then went on to decide that the defendant
owner could not be regarded as an artist merely becauseshe was a
professional and trained dancer, and would give the dancing instrueg-
tion. The opinion does have some very enlightening language on the
general purpose of home occupation sections in soning ordinances.
The opinion reads in part as follows:

"The important thing is, however, that under
both the terms of the ordinance and the

¢ommon sense of the matter, an ogcupation

which will be permitted in a home in a dis=-
trict set apart for residential Purposes

must be one 'customarily incident to! the use
of the premises as a dwelling place, and not
one in which the use of the Premises as a

dwelling place is largely incidental to the
occupation carried on, For example, a woman
might do sewing orddressmaking in her home

(as it is common knowledge that many women

do), and such usage of the premises would be

& legitimate home ogcupation of the character

tted by the ardinance so long as she did

hot maintain objectionable signs or displays on the
éxterior of the promises; keep a stock in trade
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or sell commodities on the premiges; employ
persons other than membere of the immediate
family residing on the premises; or make use
of mechanical equipment other than that such
&8 a sewing machine, which is pam.i.ni.bii for
purely domsstic or ﬂuunhold purposes. It is
true that her work would be done for remunera=
tion, but it would be none the less & recoge
niged use of a home as such, and not a busi-
ness or undertaking foreign to a ordinary
home purpose and to which her 1iv ng on the
premiges would be merely incidental,"

All three cases cited sbove decided agains®. the use
sought to be mede of the properties in gquestion, It does not
follew that the use being made by Mrs Rinaldo is necessarily a
violation of the Wichita zoning ordinance. It think it would be
well for the Board to read carefully the exact language used in
Section 1 of the Wichita ordinance, particularly the words "ogcupa~
tion or profession,” Obviously, home food service cannot be a pro=-
fession, Can it be e=aid to be an oceupation? To the writer it
would appear to be more in the nature of a commercial enterprise.
The definition of home occupation goes further to list a number of
8o-called home occupations and it is to be noted that they all in-
volve the personal services of tho occupant of the dwelling, Home
food service involves the prncessing of the food and is both a sale
of food and service. The saws, of ¢ourse, can be said of several of
the listed home occupations -- for example, & dentist or a seamstress
who sells both their personal services and the merchandise which they
process. It would appear, however, that the service is by far the
more important item.

Further, it would be well to comment upon the authorit
of the Board as set out in Section 33 of the ordinance. It is the
opinion of the writer that the third paragraph of Section 33 is the
paragraph under which this appeal is brought and that it 18 not
necessary for the four conditions appearing in the fourth paragraph
to exist; that is, this application is not one for variance, but is
merely an appeal $ron an order of interpretsation rendered by the
Buil nntnsp.ctor. The Board of Zoning Appeals, therefore, has
power the writer's opinion, to reverse the decision of the
Buildlns Inspector provided, of course, that ite ruling is within
the reascnable meaning and :intcnt of the goning ordinence, The
Board cannot depari from the ordinary and reascnable meaning of the
words used in the ordinance.

It should be borne in mind that the ultimate decision
in the subject case rests with the Roard of Zoning Appeals, and
not only should not, but cannot s be made by the City Avtorney. The
City Attorney should net usurp the Board's power nor should the
Board sbdicate in his favor. It is the considered opinion of the
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Respectfully submitted,

(Signed)

Lawrencs E, Curfman

LEGidr

APPROVED:

(8igned)
Ws Aley, CGity Attorney




BOARD OF, ZONING APFEALS
Room , City Hall
Wichita, Kansas

TO P RIOCECE AT OWNERS

An eppeal 'has been filed by Mr. Charles Rinaldo
(Address) 1127 North Spruce _on behalf of same

(Address)
as provided by the Zoning Ordinance Section 33

desires to___operate a restaurant

on the premises

located at 1127 N. Spruce

This asppeal has been given Case No._  S=48

and a hearing will be held by the Board of Zoning Appeals on Wednesday,
May 12, 1948 at _1:30 p. m., 201 City Eldg.
at vhich time you may appear, if you so desire, either in person or

by agent or attorney..

By order of the Board of Zoning Appeals,

We 'st1ll do not see why , Zoniug

should be chamged in this olock

=-right across ftroua school, then

too We understand there is comuercial

zZoulng just & 2 or & olock, bath worth and

south, we own the luu feet of vacant ground just sputh of apdve
location, zua do protest & change in zZoniug.

Harry K. ruer
: : \r-’y—f%@ﬁer
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THE CITY OF WICHITA
OFFICE OF Ass't. City Attorney DATE  April 19, 1948

T0 David D. Rowlands, Planning & Research Assistant
FROM lLawrence E. Curfman

SUBJECT Board of Zoning Appeals
Case No. 3-48
Charles Rinalde, 1127 N. Spruce

EseTs

Hr. Charles Rinaldo, the appellant, operates a home food
service at the sbove property located in an "A" District. The Chief
Building Inspector was of the opinion that such & business could be
conducted only in an "LC" District.

It is the appellant's contention that under Sectiocn 1 of
the so ordinance, No. 14~432, the definition of "Home Ceeupation®
covers this type of oparat.inn‘ané further that under Section 16 of
this same ordinance, Home Cocupations are permitted,

The facts appear to be that the structure is an ordi:
residence property and that kr. Rinaldo serves spaghetti dinners to
small parties and by appointment only. Dinners are served in the
front room of his residence. The dinners are apparently cooked in
the residence.

SUESTION SUBMITTED

Is the home food service operation described above &
vielation of the Wichita zoning ordinance?

OPIN

It should be noted that the definition of Home QJoeupation
contains this language:

"Home Cecupations shall include *%%when performed
by the person occupying the building as his or
her private dwelling and not including the enploy-
ment of any additional persons in the performance
of such services,"
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The file submitted to the Department of Law does not show whether
or not Mr. Rinalde and his family do all of the cooking and serve-
ing in conuection with their business or whether other persons are
employed., If this information hes not yet been brought to the
attention of the Board, I believe it should be asgertained,

Home Cecupations under the variocus moning ordinsnces
have been the subject of a great deal of litigation and dispute,
Unfortunately, there are snough differences in the language of the
various soning ordinsnces to meke decisions of other courts of
doubtful value. However, I have been able to find a few cases in-
volving Home Occupatione, one in particular involving a home food
service a& a home oceupation,

In the case of Devaney v. Be:pd of ZGning
the City of New Haven, 1946, 45 Atl. z@ (Comn.) 82 e factas
were that one liglaro, in 151.!., purchased a nm-funhy dwelling
in New Haven, for the purpose of conduct.infnn restaurant businesa,
such business being forbidden in the mone which the residence
was located. The Building Inspector denied a perait to alter the
first floor of the structure; the Board of Zoning Appeals, on appeal,
overruled the decision of the Building Inspector and interested
property owners, then took the case to the Court of Common Pleas and
finally, to the Supreme Court of Errors of Connecticut., A great dui
appears in the opinion by way of general discussion of the subject,
The appellant apparently did not rely upon a Home Occupations section
in the soning ordinance, or there wae not such a section, Undus
hardship wes the principal ground of the appeal. The court not only
sustained the original decision of the Building Inspector, but held
that the action of the Ecard of Zoning Appesle, in granting permission
to proceed with the restaurant, was without authority and unlawful.

The case of Jonss ;u, Robertson, 1947, lE0 Pac. 2d {g&,]
% invelved the question ol whether or not a real estatE DFOKer's
eifice could properly be regarded as a lome Oecupation, under a

county zoning ordinance in Placer County, California. The Home Otcu=
pation section of thie ordinsnce permitted

Aﬂ:“l’ of

"Uses customarily incidental to and sub-
ordinate to residential use and not in-
volving the maintenance of store, shop
or commercial enterprise, including home
occupations and professional offices and
studios maintained within dwellings, pro-
viding no name plate or sign exceed three
square feet in area shall be displayed in
connection therewith,”

The real estate broker contended he vas engaged in a profession, and
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the oourt somewhat summerily disposed of this contention holding
real estate not to be a profession. The court goes on to hold the
business to be a commercial enterprise rather than a Home Oecupation,
The decislon was, however, a three to two decision of the court. It ‘
is also fair to say that the court was a District Court of Aaﬁul, a I
subordinate court; and, while I have attempted to determine whether t
the case wae appealed to the Supreme Uourt of California, because it
is such a recent case, I cannot be certain.

Still a third and somewhat analogous case is that of ’ |

d decided by the St,. B |

% ol Appeals, Involy the a ordinance of Webster Groves, I

¥Misscuri, a suburb of 5t. Louis, The situstion there was that the |
property owners desired to remecdel the first floor of a three=story
residence into a dancing acajemy. The owners occupied the remainder
of the structure as their residence and gave the actual daneing in-
structions themselves., The Home Uecupation section of the ordinance

in question read as follows:

*Uses customarily incident to any of the

above uses when situated in the same dwelling,
including home occuption, or the office of

& paysician, surgeon, dentist, musician, or
artist, using the dwelling as his place of
residence."

The court first declded that the dancing sechool aould not be regard-
ed a8 a home occupation, then went on to decide that the defendant
owner could not be regarded as an artist merely becauseshe was a
professional and trained dancer, and would give the dancing instruce
tion. The opinion does have some very enlightening language on the
general purpose of home occupation sections in soning ordinances.
The opinion reads in part as follows:

"The important thing is, however, that under

both the terms of the ordinance and the

commen sense of the matter, an ogcupation

whick will be permitted in a home in a dis-

trict set apart for residential purposes '
must be one 'customarily incident to' the use

of the premises as a dwelling place, and not

one in which the use of the premises as a

dwell place is largely incidental to the
occupation carried on. For example, a woman

might do sewing orddressmaking in her home

(88 it is common knowledge that many women

do{, and such usage of the premises would be

a leogitimate home occupation of the character
permitted by the ardinance so long as she did

not maintain objectionable signs or displays on the
exterior of the premises; keep a stock in trade
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or sell commodities on the premises; employ
persons other than members of the immediate
family residing on the premises} or make use
of wmechanical equipment other tfmn that, auch
a8 a sewing mschine, which is pemiuibie for
purely domsstic or !':ounhold purposes. It is
true that her work would be done for remunera-
tion, but it would be none the less a recog=-
nized uce of a home as such, and net a busi-
ness or undertaking foreign tc any ordinary
hers purpose and to which her living on the
premises would be merely incidental.”

All three cases cited sbove decided against the use
sought to be mede of the properties in guestion. It does not
follow that the use being made by Mr, Rinalde irs necouariﬂ ]
viclation of the Wichita zoning ordinance, It think it would be
well for the Board to read carefully the exact language used in
Section 1 of the Wichita ordinance, particularly the words "occupa=—
tion or profession.” Obviously, home food service cannot be a pro=
fession. Can it be said to be an occupation? To the writer it
would appsar to be more in the nature of a comasercial enterprise,
The definition of home occupation goes further to list a number of
so-called home cccupations and it 1s to be noted that they all in-
volve the personal services of the occupant of the dwelling, Home
food service involves the processing of the food and is both a sale
of food and service. The same, of course, can be said of several of
the listed home occupations -- for example, & dentist or a scamstress
who sells both their personal services and the merchandise which they
process. It would appear, however, that the service is by far the
more laoportant item,

Further, it would be well to comment upon the authorit
of the Bnard =8 set out in Section 33 of the ordinance., It is the
opinion of the writer that the third garngraph of Section 33 is the
paragraph under which this appesl is brought and that it is not
necessary for the four conditions appearing in the fourth paragraph
to exist; that is, this applicatior ie not one for variance, but is
merely an appeal Irom an order of interpretation rendered by the
Buil Inspector. The Board of Zoning Appeals, therefore, has
power, in the writer's opinicn, to reverse the decision of the
Buildin; Inspector provided, of course, that its ruling is within
the reasonable meaning end :[m:.unt of the soning ordinance, The
Board cannot depart from the ordinary and ressonable meaning of the
words used in the ordinence,

It should be borne in mind that the ultimate decision
in the subject case rests with the Board of Zoning Appeals, and
not enl{ should not, but cannot, be mede by the City Attorney. The
City Attorney nhonl& not usurp the Board's power nor should the

Board abdicete in his favors It is the gonsidered opinion of the
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wri that the Board of Zoming A 8 in the subject case
and pro; either su or overrule mtluluu
by the Epector,

~SUNKARY

appear that hi :M lmi.u use is not
0] 3 a luo Occupation th.hi.n he meaning of tho Wichita mon=
m @ and as th' term " m custons
A has m:'lm-fty “ h a use o::;u to be a
Home COccupation or M.

Respectfully submitted,

ﬁml E. Curfman
LEGidr

APPRUVED:

e
We Aley, City Attorney
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TO David D, Rowlands, Flanning & Research Assistant

FrRoM Lawrence 5, Curfmsn

susJEcT Board of Zonimg Appeals
Case lio, 3-48
Charles m‘.g 1127 N, Spruse

EACTS

Nr. Charles Rimaldo, the appellant, cperates a home food
service at the above property ted in sn O District, The Chief
Building Inspestor was of the opinion that such a business could be
cenducted only in am "LC" Distrist,

It is the appellant's contention that under Section 1 of
the nd:nnu, No, M}! the definition of "Home tion"
mﬁuaor un&rnthrtht-ﬁusntm of
this same y Bocmt.nnl are permitted,

mtnunpgurtehthttholtmmunum
residence perty and t Mr., Rinalde serves spaghetti dinners to
small o8 and by appointment omly. Dinners are served in the

front room of his residence. The dinners are apparsatly cocked in
the residence,

Is the home food serviee operation described above a
viclation of the Wichita szoaing ordinance?

~SEINION.

It should be noted that the definition of Home Ocompation
contains this language:

*Home owtluu shall include ***when
by the person ocoupying the as his or
hrt’tri““ mxum;.“ i in the p:.fo.

men persons rEADCS
of such :owrrlul.
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Page

The file submitted to the Department of Law
or not Mr, Rinaldo and his family do all of
iag in connection with their business or whether other persons a re
» If this information has not yet been brought to
attention of the Board, I believe it should be ascertained

Home Onurnm under the various zoning ordinances
have been the subject of a great deal of 1itigation and dispute.
Unfortunately, there are emough differences in the language of the
varicus zoning ordinances to make decisions of
doubtful value, BHowsver, I have been able to find a in-
volving Home Ocmntlmhm in particular involving a home food
of

f
i
i

service as a home occupation.

In the case of Devansy v, Eoard of Zoning Appeals
the City of New Haven, 19%6, 45 Atl, 24 (Conn.) 828, the faets
vere that one Miglaro, in 1944, purchased a cne=f\ dwelling
in Hew Haven, for the purpose of conducting a restaurant business,
such business being forbidden in the zone in which the residence
was located, The Building Inspeector denied a pernit to alter the
first floor of the structure; the Eoard of Zoning Appeals, cn appeal,
ovarruled the deciston of the Fuilding Inspector and interested
perty owners, then took the cass to the Court of Common Fleas and
» to the Supreme Court of Zrrors of Comneetient, A great deal
appears in the opinion by way of general discussicn of the subject,
The appellant apparently did not rely upon a Hene Oceupations seation
in the soning ordinance, or there was mot such a section, Undue
hardship wvas the principal ground of the apn::. The court not only
sustained the original decision of the Inspector, but held
that the action of the Board of Zoning Appeals, in granting permission
to proceed with the restaurant, was without authority and unlawful,

HoDe] 100 o L T

t] or not a

g&u m;ﬁwnperm x':', Home Occupation u.

e e reg as a
amwmmmmwcmt{kmumu. "rh-l!-oo«u-
pation section of this ordinance permit

"Uses customarily incidental to ani sube
ordinate to residential use and mot in-
volving the maintemanse of store, shop
or commercial enterprise, mludiu home
cccupations and professional offices and
studios maintained vithin dwellings, pro-

viding no name plate or =ign three
square feet in area shall be displayed in
connoction therewith,”

The real estate broker contended he was engaged in a profession, and
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the court semswhat summarily disposed of this contention holding
real astate not to be a profession, Thes court goes on to the
business to be a commercial en se rather than a Home Ceeupation,
The decision was, however, a three to two decision of the court, It
is also fair to say that the court was a Distriet Court of A a
subordinate conrt; and, while I have attempted to determine vhe

the ease was aprealed to the Supreme Court of California, because it is
such a recent case, I cannot be certain,

8till a third and somevhat analogous case is that of
Ve mmg 1*1. 151 Beils 24, (mn) “’. deeided b’ the St,
Court of ippeals, invelving the zoning ordinanee of Vebster Groves,
Missourl, a suburb of St, Louis, The situation there was that the
property owners desired to remodel the first floor of a thres-story
residence into a dancing academy. The owners occupied the remainder
of the structure as their residence and gave the aetual dmug in-
strustions themselves, The Homwe Occupation section of the ordinance
in question read as followss

fUses customarily incident to ny of the

abtove uses wvhen situated in the same dwelling,
including home occupation, or the office of

a physician, surgeon, dun!ilt. msician, or
artist, using the dwelling as his place of
residence." :

The court first decided that the daneing school could not be regard-
home occupation, thenwent on to decide that the defendant
could not be regarded as an artist merely because she was &
ssional and trained dancer, and would give the dancing instrue-
ion, The opinion does have some very enlighteaning langusge on the

2
H
»

geaeral e of home occupation sections in zoning ordinances,
The o reads in part as follows:
"The tant thing s, howaver, that under
beth terms of the ordinance and the

common sense of the matter, an oceupation
which will be permitted in a home in a dis-
triet set g for residential purposes
must be one ‘customarily incident to' the use
of the premises as a dwelling place, and not
one in which the use of the premises as a
dwelling place is largely incidental to the
mutuuon carried on, For example, a woman
pight do sewing or dressmaking in her heme
(as it is common kmowledge that many women
do), and such usage of the premises wvould be
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"alegitizate home cccupation of the
character permitted by the ordinance seo
long as she 4id not maintsin objection-
able =igns ordisplays on the exterior
od’th-pren‘lmz keep & stock in trade

or sell comrodities on the premizes

exploy persons other then members of the
immediate faudly residing on the prenisesg
or make use of mechanical equipment other
than that, such as a sewing machine, which
is persissible for purely domcstie or house-
hold purpeseas, It is true that her work
would be done for remuneration, but it

would be none the less a recognized use of
a howe as such, and not a business or waier-
taking foreign to any ordinary hems purpose
and to which her iiving on the premises
would be merely incidentsl."

All three cases cited z2bove decided against the use
sought to be pade of the propertiss in question, It doss not follow
that the use being made by Mr, liinaldo is necessarily a vielatioa of
the Wichita zoning ordinance. I think it would be well for the
Board to road carefully the exasct language nsed in Section 1 of the
wWichita ordinance, particularly the words "occupation or profession.”
Ubviously, home food service cennot bs a profession, Can it ba sald
to be an ocoupstion? To the writer it would appear to de more in
the pature of a commerelal snterprise, Thas 4 tion of home occus
pation goes further to list a mumber of so-called home ocoupations
and it is to be noted that thoy all involve the personsl services
of the accupant of the dwelling, Home food service involves the
processing of the food and is botk a sale of food and service, The
same, of course, ean be said of several of the listed home
tions ~- for example, a dentist or a seanstress who sells both
personal services ani the merchandise which they process, It would
appear, hovever, that the sorvice is by far the more important item,

Further, it would be well to comment upon the authority
of the Board as sof out in Seetion 33 of the ordinance, It is the
opinion of the writer that the third agraph of “ectiom 33 is the
paragraph under which this appeal is t and that it 1s not
nocesssry for the four conditions appearing in the fourth paragraph
to existy that is, this a cation is not one for variance, but is
flom an of interpretation rendered by the

-
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muugmm. The Board of Zoning Appeals, therefore

the writer's lpiu!.on} to reverse the decision of t&l
auui,g course, that its ruling iz within
$he Siesuelin nesusing ant Intsat of the soming Grdfinces.
Board mtdmn from the ordinary and reasonable meaning of the

words used in ordinsnce,
It should be hofne in mind that the ultimate deecision
in the subject case rests with the Board of 7 fppeals, and

4

only should not, but cannot, be mede by the City Atterney.
The City sttorney should not usurp the Ioard's power nor should
the Board abdicate in his favor, It is the considered opinion
of the writer that the Board cf Zoning Appeals in the luhjoet
case can lawfully znd properly either sustain or cverrule the
decision made by the Bullding Inspactor,

SUMMARY

It would appear that home fcod service use is not
properly a Home (ccupation within the weaning of the wichits son-
irg ordinance and £s the term "Home Ceccupetion” is customarily
employed, It is, however, an open guestion and the Beard of Zoning
Appeals has authority and powor to find such & use either to be &
Bome Qccupation or not,

Respectfully submitted,

LECsdr Lawrence E, Curfman

APPROVED:




MANUFACTURERS'
REPRESENTATIVES

MERCHANT AND INDUSTRY SUPPLIES

* DIAL 2-3331 * WICHITA 2, KANSAS
larch 25, 1948

Board of Zoning Appeals
Room 304 City Hall
Wichita, Kansas

Good liorning:-= Att: Eugane Smith
Replying to your notice of 22nd.

Re.:--Rinaldo request to operate restaurant at

1127 north Spruce~--surely there is N0 need ior

restaurant in the middle of this resident block
and request should not be granted.

As I understand this block is zoned ror residence, only
and should not be changed at this time.

Sincerely

-

J B
Harry R{ Horner gt 2Vi




BUILDERS REALTY

PHONE 4-2315 - DERBY BUILDING
WICHITA 2, KANSAS
March 23, 1948

Mr. Fugene N. Smith, Secretery
Board of Zéoning Appesls

Room 304 City Hall

Wichita, Kansas

Dear Sir:

In reply to your notice of March 22 relative to the appeal of

Mr. Chas. Rinaldo who desires to operate a restaurant at 1127

N. Spruce. Builders, Inc. manages a number of houses and apart-
ments in the tenth and eleventh block on Spruce and Meadison and,
while none of us would care to discourage a men entering a business,

we hardly think it would be advisable to make this section a business
section. Perhaps Grove or 9th or 13th Street would serve the purpose
better.

With best wishes.
Very truly yours,

2
BUILDERS, 2 -
Lt ' ~

hl
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