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WHEREAS, Lloyd Lee Harp, 215 South Tyler Road, Wichita,
Kansas, by H. R. Kuhn, Attorney, 201 Beacon Building, Wichita,
Kansas, has appealed from the decision of the Superintendent of
Central Inspection, as provided in Section 2.12.590.1, Code of
the City of Wichita; and in addition, if the appeal is not upheld
by the Board of Zoning Appeals, then the applicant requests a
variance, as provided in Section 2.12.590.2, Code of the City of
Wichita, to permit the construction of a 40" x 60' commercial
building; and

WHEREAS, this application relates to property legally
described as follows:

South half of Lot 50, Westfield Acres, in the
City of Wichita, Sedgwick County, Kansas.
Generally located on the west side of Tyler
Road in an area just north of Maple; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, in regular
meeting consider said application on the 22nd day of October,
1963; and

WHEREAS, the Board determined that said appeal resulted
from a decision of the Superintendent of Central Inspection that the
construction of a building for the purpose of conducting a related
sales and service (including well drilling) of water well pumps
is not permitted under Sections 28.04.090 and 28.04.170 of the Code
of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said appeal under the provi-
sions of Section 2.12.590.1, Code of the City of Wichita; and

WHEREAS, the property is zoned "LC" Light Commercial; and

WHEREAS, the attorney for the applicant stated that he
had been advised by his client that 80(% or more of the income from
his business is derived from the sales and service of pumps, water
wells and the service thereto; and

WHEREAS, the Board finds that activity as described by
the attorney for the applicant does comply with sub-section 1.2 of
Section 28.04.090.A of the City Code; and

WHEREAS, the attorney for the applicant and the Board of
Zoning Appeals both recognize that the well drilling equipment is
comparable to a contractor’s business and as such is not a permitted
use under Section 28.04,.090.A and as such is a nonconforming use
which may not be expanded; and

WHEREAS, the Board indicated that it would order the
issuance of the permit, and based upon this indication, the attorney
for the applicant requested that the variance portion of the appli-
cation be withdrawn.




NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals that the decision of the Superintendent of Central Inspec-
tion that the contracting portion of the business in question is
not permitted in the "LC" Light Commercial District, and that
retail sales are a permitted use, is hereby upheld and that the
Board of Zoning Appeals does hereby direct and order the Super-
intendent of Central Inspection to issue a building permit for a
commercial building to house a business providing for the sale,
eervice and repair of water well pumps and equipment, on property
legally described as follows:

The South half of Lot 50, Westfield Acres, in
the City of Wichita, Sedgwick County, Kansas.
Generally located on the north side of Maple

and on the west side of Tyler Road.

The Board further recognizes that the existing well drilling
equipment operation now conducted on the property is not and shall
not be considered a conforming use under the provisions of Section
28.04.090, Code of the City of Wichita, and that no portion of the
structure heretofore authorized, shall be used in pursuant of this
nonconforming activity.

ADOPTED at Wichita, Kansas, this 22nd Aay of Octgber,

i

L. -
B. Law, Chairman

1963.

Robert A. Lakin
Secretary




November 4, 1963

Mr. Lloyd Harp
215 south Tyler Road
Wichita, Kansas

“r YNr. Harps
re: BZA Case No., 29-63

On October 23, 1963, we advised you that the Board of Zoning Appeals
had considered your appeal from the decision of the Superintendent of
Central Inspection and your request for a variance in case the
decision of the Superintendent of Central Inspection was upheld.

This concerned property described as the South half of Lot 50, West-
field Acres, generally located on the west side of Tyler road in an
area just norxth of Maple.

The decision of the Superintendent of Central Inspection that the
contracting portion of the business in guestion is not permittel in
the "LC" District and that retail sales are a permitted use, wes
upheld, and the Superintendent was issued to issue a permit for a
commercial building to house a business providing for the sale, ser—
vice and repair of water well pumps and equipment on the above pro=

perty.

We also advised that the Board's decision might be appealed to the City
Commission provided that such appeal was filed on or before November 1,
1963, The City Clerk has advised that no appeal was filed, and the
decision of the Board of Zoning Appeals is, therefore, final,

A copy of the resolution setting forth the action of the Board is attached
for your information and files.

Very truly yours,

Robert A. Lakin
RAL tbexr Secretary
Attachment
ce: H, R, Kuhn
201 Beacon Building

Glen Lytle, Superintendent
of Central Inspection




October 23, 1963
N
Mr, Lloyd Harp

215 south Tyler Road
Wichita, Kansas

Dear Mr, Harp:
Roes BZA Case No, 28-63

This is to advise you that at its reqular meeting of October 22,

1963, the Board of Zoning Appeals of the City of Wichita, considered
your appeal from the decision of the Superintendent of Central Inspec=-
tion, and your request for variance in case the decision of the
Superintendent of Central Inspection was upheld, This concerned pro-
perty described as the South half of Lot 50, Wastfield Acres, and
generally located on the west side of Tyler Road in an area just north
of Maple,

It was the decision of the Board that the decision of the Superin-
tendent of Central Inspection that the contracting portion of the
business in question is not permitted in the "LC" District, and that
retail sales are a permitted use, was upheld, and the Board directed
the Superintandent of Central Inspection to issue a building permit
for a commercial building to house a business providing for the sale,
service and repair of water well pumpes and equipment on the above
described property.

The Board recognized that the existing well drilling equipment operation
now conducted on the property is not and shall not be considered a
conforming use under the provisions of Section 28,04,090, Code of the
City of Wichita, and that no portion of the structure authorized shall
be used in pursuant of this nonconforming activity.

BSection 2,12,610 of the Code of the City of Wichita provides that

the decision of the Board of Zoning Appeals shall be final unless it
is appealed to thlie Board of City Commissic ers within ten days of the
date of the Board's action. Accordingly, an appeal could be filed in
this case on or before November 1, 1963,




the expiration of the appeal period, you will be ad-
an appeal has been filed. If no appeal has
November 1, 1963, the decision of the Board
Buperintendent of Central Inspection will be
the appropriate permit,

Very truly yours,

VAR A

Robert A, Lakin
Secretary

RAL:JWHsber

ces

H. R. Kuhn, Attorney
201 Bz=acon Building
Wichita, Kansas

Robert G. Pinch
City Clerk

Glen Lytle, Superintendent
of Central Inspection




Board of Zoning Appeals October 25, 1963

Robert G, Finch, City Clerk

Robert A, Lakin, Secretary
BZA Case No. 28-63

Attached is a copy of BZA Resolution No, 28-63,
covering action taken by the Board of Zoning
Appeals on the above case.

This case was heard on October 22, 1963, and an
appeal may be filed in your office on or before
November 1, 1963,

If an appeal is filed, please advise.

Robert A, Lakin
Secretary

RAL:ber

Attachment




EENERAL DRSCRIPTION

The property represented in this application is genexally

located on the west side of Tyler Road jugt north of Maple, The
property in question is occupied by a single family dwelling and
the business in question in this case, which we detexmine to be
@ contractor’s storage yard. The area is used for the -tor'aga
of equipment, pumps and related supplies,

The existing land use to the north is liguor store and
@ingle family. South is single family, drive-in restavrant and
a service station. West is single family and east single family
and a small neighborhood shopping center.

The property in quenltlon is zoned "LC" Light Commercial,
This 15 a typical “LC® area, 600 x 600 feet of "LC" on each section
line 'enrpa: without regard to ownership pattern or land use,

The exiating zoning to the north is "LC" Light Commercial and "AA®
Single Family; east is "AA" Single Family and "LC" Light Commer—
cialy west is "AA" Single Pamily; and south is "LC" Light Com=
mercial,

BEQUEST

The applicant has ¥iled an appeal from the refusal of the
Snpu'i.nténdmt of Central Inspection not to issue a permit for
construction of a.commercial building pursuant to Section

28.04,990 ("LC" district regulations) and 28.04,170 {Nonconforming
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use regulations} of the Code of the City of Wichita. In the
event the Board of Zoning Appeals upholds the decision of the
Supnrintcndeint not to issue a permit for this particular build=~
ing, the applicant has requested that a variance be ¢ranted as
ptwldod in Section 2.12,590.2 (Board of Zoning Appeale juris=
diction) of the Code of the City of Wichita to permit a building
to be constructed for a "Commercial Use" in the Light: Commercial
zoning district.
EART I = ARREAL

The applicant has submitted a statement of justificution and
plot plan which are included as Atmﬁnnts #1 and #2 to this
report.

The attorney for the applicant has pointed out in the state~
ment of justification that it is the intention of the appllcant

to build a 40° x 60° commercial building for the purpose of

conducting a related sales and service business in connectlon with

the sales and service of water well pumps and related supplies,
The applicant further contends that the refusal to grant the permit
by the office of the Buporintehéent of Central Inspection wau
unjustified under the applicable code provisions of the City of
wichita, (Section 28.04.090) It is the applicant’s position that
the proposed use is baﬁical].y a "retail use”.

In a memorandum dated October 9, 1963 (see Attachment %3).

the Superintendent of Central Inspection has stated that building
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permit was denied the applicant for two basic reasons:
1. “The present operation with exterior storage
of equipment and materials is a nonconforming

use in the °Lc" zoning district®. Thus, if
nonconforming it may not be expanded nor may

new construction be allowed.

In reviswing the applicant’s cperathn and the

groposed use of the new structure, the decision
of the Division was based on the fact that there
would be an absolute separation between the pro-~
pulodm-micaeobehonudmm new build=-
ing and the now existing business.
As I have previously stated on similar matters
pertaining to what uses are allowed in the "LC"
district, the proposed use is not a purely retail
business as permitted under 28,04.090.A,1.2".
The section just noted provides that among the uses per=
mitted ares
"All purely retail businesses; provided,
that all articles for sale, r-enl:. display,
storage or hixe must be kept within an
enclosed building.”
Mr, Lytle also '-uggalntad that the applicant and his counsel

indicated to him that it would be impossible to entirely separate
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Case No. BZA 28-63
what would be considered the :‘.'Btlil portion of the business and
that of the well drilling, He further points out that Webster
dofi.nca the word "purely” as Vfo!.l.omu

“In a pure manner; umrixed with anything a‘lu."

He also suggests that “"when the ordinance states, °purely retail®
he assumes that the intent of the ordinance is to limit use to

that category."

It is the Secretary’s opinion that the Board must f£ind

that the proposed business and the operation thereof is the use
which is especially provided for in the "LC" district, In this
particular case, the applicants are contending that the use is a
'reui.l. use”. Should the Board find that this particular use is
“"retail” in nature, it should be incumbent upon the applicant to
make a formal showing that this i3 fact s the situation at hand.
Disregarding for the moment the question of s®purety®, it is
inambgn_t on the npplicanﬁ and his counsel to show that the
activities proposed to be undertaken cn this property are at lease
Bximarily retail and that any other activities carried on on this
property is merely incidental and acceegsory to the main use for
ratail purposes.

In considering the guestion as to'str;i.ct interpretation”
and "legislative intent”, it should be noted that the light com=-
mercial district does not contain a precise intent section stating

how this district should be utilized and in what type of situvation
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or to what type of area it should be applied. It is generally
accepted in the planning field, however, that light commercial
Mia-mm-ewhmmlmmmmmmmm
type services. This includes ueuﬁctnleot!oodmdc).athing,
dry cleaning services, service stations, personal services,
medical and dental offices. It should also be noted at this
point that the manner in which the zoning ordinance has been con~
structed provides that in the light commercial district only
those uses which are specifically set out n\thetoxtmtopn
allowed., This includes, of course, all of the uses allowed in
the most restrictive zoning district, plus those specifically
stated in the "IC" section. Among those uses specifically listed
in the "LC" section is the phrase "purely retail uses, e

If the governing body had Lnt.anﬂadgor"ac:onghaboazd"

ratail activities, they would have merely stated “retail® and not

have included the word "purely”. Inclusion of the word “purely”

indicates that the governing body had a specific type of retail
activity in mind,

on the other h".ﬂ‘ veéry little in today’s business world can
be statsd as being purely retail or purely wholesale. Vmese
terms, while they may have had a clearer meaning 20 years ago. have
certainly become “graysrc” through modern business practices.
There would appear, however, some means of d.i._-tinguishing the

general types of uses, Logic would dictate that those businesses
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Mch'éerive the greater share of income, or creates a greater
degree of activity from retail type services than from other

types of activities which might be considered as accessory and
supplemsntal to the main use, could properly be called a "retail
use”, An cxample of this might be the sale of "white goods" as

the main use and repair man or installation man as a service
incidental to the main use. However, when \ne repair and rebuilding
part. of the business overshadow the occasional sale or retail of

a new piece of furniture, then the operation no longer is a retail,
but a :.epa:l.: type business,

An eﬁmminatlon of the property and the genexal ara would
indicate that the existiny operation as now conducted is not a
retail operation but more similar to a contractor's business. In
the area, there ara pipes stored, as is well digging equipment
mounted on trucks, From appearances it would séem that this
‘operation is clearly more related to a contractor’s operation than
to a retail sales or service, unless the applicant can make a
showing ehat

(1) the use which ie to be located in the proposed

building will be retail and will constitute a
substantial and major portien of hig business
activity;

that the nonconforming use of well drilling and
contracting equipment will not be a part of the

new business,
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It is recommended that the Board of Zoning Appeals uphold
the decision of the Superintendent of Central Inspection in
denying the permit on the basis that the proposed use is not a
use permitted in the Light Commercial district.

Types of proof which might be acceptable %o the Boazd as
to the type of activity to be carried on in this business weuld
be a listing of the type of products to be sold, approximate
quantities, approximate dollar sales or percent of sales (both
dollars and numbers) of the operation as compared to other
xﬁlated activities, or records of past activities éan-iad on in
a retail businesa of this nature, or comparisons of other épera=

tions now conducted within the city in this same general field,

ZABT _IX = VARIANCE
The applicant has also requested a variance in the eveni

his appeal is denied to allow his particulax use to be constructed
in an "LC" Commercial zone,

~ The applicant suggests in his statement of justification
concerning the variance (see A:tachment #4) that the property
involved was annexed to the City of Wichita in 1962 and that prior
to that time the use proposed was subject to the zoning regulations

of sedgwick County,

Bven so, 'howava:'. if this is not a "retail use" it would

have been nonconforming under the County Zoning Resolution,

However, the County Zoning Resolution does allow nonconforming
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uses a 50% expansion i1f approved by the County Board of Zoning
Appeals, l ¢ '

JURISDICTION

: As has been stated before, t'.be o.rd:l.‘nanoe creating a Baa:.rd
of Zoning Appeals g:anted the Bcnrd jurisﬂiction to hea: thrae
types of cases = appea.la. varianeea and exaeptionn. The Secretary
faels that the intent of the o:dina_nea 1ngofa: as it relates to
variances was to allow the Board to modify such requiremsnts as
héight. setback, iot area, lot width and siml.l.ar :equixement"-.a‘ to
the zoning ordinance and .not to allow t‘he érauting of permission
to use property in a different manner or a different use than that
permitted by the zom'..ng‘ :-»zd:l.nance. 'ro'anaw a different use than :
that speci.fieé"in'ihé zoning ordinance would be, in effect, the
amendment of the zoning ordinance b; a board not having legislative
power or autht;rity, Since uses to be pe:ﬁitted in any specific
zone are established by iha City cowuiﬁsion by adoption of an
oxdinance as a legislative .'act, it is the opinion of the Secretary

that the gram:ing would be a :I.egislativ; act capable of being

“exercised only by the City Commission and not within the juris-

“d@iction of the Board of .ZOn_:I.nq Appeals.

In the opinion of the Secretary. tha zcni.ng ordinance cannot
and should not be amanded through the gtam-.ing of “use variances®,
Therefore, based upm the foregoing review, it is the opinion and
recommendation of ﬁe séc:etary that thé Board of Zoning Appeals

not take jurisdicticn,




9 D

Page 9 - Secretary®s Report
Case No, BZA 28«63

In the event the BoBRd does take jurisdiction in this case,
the Board must find that all four of the following conditions are
present hetm granting the raqmst of the applicant:

1, !he variance desired arises from such condition
which is unique and not ordinarily found in the
same zoning district,

The granting of the permit for the variance will
not adversely affect the rights of adjacent pro-
perty owners or residents,

Strict application of the enforcement provisions

of the zoning exdinance would constitute an unneces=-
sary hardship on the property owners represented in
the appeal.

The variance desired will not adverssly affect the
public health, safety, morals, order, convenience,
prosperity or general welfare,

In requesting the variance, the applicant makes the state-
mant that:

(a) That the variance requested arises from a
condition which is unique to the particular
property involved and is not ordinarily found
in the same =oning district,

That the granting of a permit for the variance
will not adversely effect the rights of adjacent
ptope.rty owners or residents, L

That the nt.rict intexpretation applied by the .
office of the Suparintendent of Cantral Irspecticn,
creates and constitutes unnecessary hardghip upon
the property cwaner,

(d) That the variance desired is not against the public
interest,

It is the opinion of the Secretary that this is merely the

re=statement of the requirements of the ordinance and does not
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provide any information as to why or in what manner these
conditions are met in this particular case, In other \mrdl..

in what manner is this situation m;me? What is the hardship? -
financial, or inability to put the property to a reascnable use?
None of th-se'i?ypes of questions Bave bess comered by the appli=
cant in his application,

Gordoa mm:l., AIP, pl.hnni.ng ennsultant and :reeogm.md
unthnrl.ty on planning matters, tnclud:lng 'Bnarda ot zmlng Appeds”
states that-. before a variance should ha granted "t.huu Mld be
something nbout tha property which does not allow it to be used
in the same mﬁnnu as other propérty in the same zoning dinl::rief.'
mmthispr?ponybeuaedmmsmnmarasmzyokher
properties zoned "IC" in this area. If the variance is g-x.-mt.ad.
the applicant would be attaining a special privilege not accorded
to other properties in the same neighborhood and zone, Even as a
nenconforming usé, if the variance were gra;xt.ed. the properxty
owner wu.l.d be dbnining a greatar pri.v.i.lage tham other honconform=
Lng uses, not enly for those whi.ch ntght be J.ocatad in the same
general area but thna- th:muﬁ:ml: the city.

Since the app].ieant has not submitted any detailed Justifica=
t:lm mmnu.g the four points prerequisite to granting a vari-
ance, it is diffimlc to try and prejudge any reasons whigh the

applicant may submit at the hearing, However, the following should -

be considered before favorable action is taken on this case,
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Is there any physical feature of this land which
presents a greater problem to the development than
on adjacent property? Are the surrounding land uses
substantially different and unique from those nor=
mally found in residential districts and light com-
mercial districts?

Will the permission for the expansion of a non-conforming
use (as it will be if the decision of the Superintendent
of Central Inspection is upheld), tend to increase or
decrease the value of the residences in the area? This
area, although zoned "LC", is predominately developed
with quality residences,

I€ this is not a retail use, will the expansion of such
use create additional traffic of a different charactex
than that normally expected and tolerated in either a
residential or "IC" area?
Will the Board®s action, if approval, establish precedent
for the inclusion of heavier uses in Light Commercial
districts? -
What is the hardship? Is it financial, and if so is the
hardship a loss of actual dollars or the loss of potential
dollars? Can mot this business be located in an area
already =oned for this type of use since new structures
will be required and the old structures will be removed?
It is not alleged that these are all of the matters which
should be examined prior to the Board's consideration, but are
indicative of the type of questions which the staff feels the

applicant should answer before being granted a variance.

It ie the szthn of the Secretary :zhat ghis applica~
tion be denied due to a lack of evidence concerning the four
points required by ordinance and due ¢o the applicant being given
greater rights in an “IC" zone than are other owners of such land

slnilnil.r zoned and located.
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in i;-.he event the Board takes jurisdiction and finds all
four eenéitiens necessary 0 the granting of a variance to exist,
and the variance is approved, it is recommended that it be ap»
proved subject to the following conditions:
1. Solid wall fencing'a ninimum of 8 feet in
height shall be provided around all heéw
.Juipment and material storxage area if not
located within the new stz:ﬁcturan
A corporate performance bond, or similar
security; in the amount of $ ... . shall
be filed with the City Clerk within 30 days
from the time the permit is issued.

The new structure shall be used only for

punp sales and service and uses pezmitted in

light commercial areas,
Mo advertising signs, except those normally
permitted in the light commercial distzict,
._shal]. be permitied,
0ff~-gtreet parking shall be provided in accord=
ance with Section 28,04.140 of ¢he zoning oxdinance,
Attachments:

#1 = Statement of Justification

#2 - Plot Plan

#3 - Memorandum of Ceniral Inspection, dated 10-9-63

$4 = Statement of Justification re variance reguesh
#5 = Vote sheet for Variance




Law Offices of

ARN, MULLINS, UNRUH, KUHYN & CATES
Beacon Bullding
Wichita, Kansas

October 8, 1963

Of£ice of the Secretary
Board of Zoning Appeals
Wichita, Kansas

Re: Case No, BZA 28-63
Gentliemens

in reply %o your request of this date, the
following statement is submitted:

The appellant, Mr, Lloyd Harp, was denied a build-
ing permitz under the code sections referred to in the Appsal
heretoforae filed, It is the intention and desire of Mr, Harp
£e construct a 60° x 40" commerecial building for the purpose
of conducting a related sales and service business in connecticn
with the sales and service of water well pumps and related
supplies,

it is the position of Mr, Harp that the refusal to
grant the permit by the office of the Superintendent of Centxral
Inspection was unjustified under the applicable code provisions
of the City of Wichita,

Respectfully submitted,

s/ H, R, Kuhn
Attorney for Lloyd Lee Harp

Agtachment 1
Case No., BZA 28-63




0% = .Y 27m08
2974y,
Ilﬂ/ulllllll.

BZA Case No., 28-63

Attachment #2

Maple Street




James W, Howe, Assistant Secretary, Board of Zoning Appeals

Glen E. Lytle, Superintendent of Central Inspection

October 9, 1963

Subject: Appeal of decision of Superintendent of Central
Inspection relative to the refusal of the Superintendent
of Central Inspection to issue a building permit for the
construction of a commercial building at the prenises
designated as 215 South Tyler

The application fox amlilding permit to construct a building for a well
drilling and pump service at this location was denied for the following
reasons:

1. The present operation with exterior storage of equipment and
materials is a nonconforming use in the present "ILC® zoning dis=
trict., The expansicn of a nonconforming use is prohibited in
Section 28,04,170 of the zcning ordimance,

In reviewing the applicant‘’s operation and the proposed use of the
nev structure, the decisicn of this division was based on the fact
that there could not be an absclute separation between the proposed
pump sexwice to be heused in the new building and the now existing
business, As I have previously stated en similar matters pertaining
to what uses are allowed in the "ICY districk, the proposed use is
not a puxelv retail business as permitted under 28.04,020. A 1.2,

In conversations with Mz, Harp and his counsel, Mr., Kuhn, they indicated

to me it would be impossible o entirely separate what could be considered
the retail portion of the business and that of the well drilling, Relying
on Noah Webster for an explanation for the term “purely®, I quote, "in a
pure manner; wuained with anything else”. When the zoning ordinance states,
"Purely retail®, I assume that the intent of the ordinance is to limit use
to that categoxy.

Under the present zoning oxdinance there is mot a distinction made as to
vhere a service type business would first be perxmitted unless it be con=-
sidered in the permitted uses of "C" zoning by not being excluded. It was
this éivision’s decision that the present operation is similar to that of
28.04,100 B~7 which would limit the number of empleyess o flve at this
itsation.

I feel that the decision made in the case will be used as a measuring stick
for several similar gituwations that have developsd in the past few weeks,
particulaxly sign painters and contractors of all types,

If further discussion of this matter could be helpful, piease adwise,.
8/ Glen B, Lytle

Attachment #3
BZA Case No. 2B=63




Law Offices of

» MULLINS, UNRUH, KUHN &
Beacon Building
Wichita, Kansas

Sept, 27, 1963

Board of Zoning Appeals,
Wichita, Ransas

Re: Alternative Application
for Variance

Gentlemsn:

The owner of the South 1/2 of Lot 50, Westfield Acres,

Wichita, Sedgwick County, Kaneas, has filed an appeal from the
order of the Superintendent of Csntral Inspection of the city

of Wichita, which order or ruling was made on September 27, 1963,
Mmummt-rmdymhth-mtmmﬂmamw
appeal, then the owner and applicant is requesting a variance
from 28,04.090 and 28,04,170 Sections of the Wichita Zoning Ordi-
nances upon which the Superintendent of Central Inspection is
Telying, that is, 28.04.090 and 28.04.170,

The property involved was annexed to the City of Wichita in
September, 1962, Prior to that time said property was subject to
the zoning regulations of Sedgwick County, Kansas. The applicant
feels that tha office of the Superintendent of Central Inspection
is being too restrictive in its application of the zoning ordi-
namslnthhlmtanuandmtapmutomttrucﬁlﬂlxso
commexcial building to accommodate the applicant’s desire to
conduct a sales and service water wall supply busineas should be
granted. If, however, the Board should feel that the refusal to
grant the permit is justified, then the applicant urgea that the
Board grant a variance from the strict application of the ordinance
for the following reasons:

a) That the variance requested arises from a condition
which is unique to the particular property involwved
and is not ordinarily found in the ®ame  zoning
district,

3) That the granting of a permit for the variance will
not adversely effect the rights of adjacent property
owners or residentsj

c) That the strict interpretation applied by the office
of the Superintendent of Central Inspection, creates and
constitutes unnecessary hardship upen the property owmery

d) That the veriance desired is not against the public interest.

Attachment #._4
Case No, BZA 28-63
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FINDINGS OF FACT

1. vVariance desired arises from such condition
which is unique and which is not ordinarily
found in the same zoning district.

Granting of the permic for the variance will
not adversely affect the rights of adjacent
property owners or residents,

Strict application of the enforcement
provisions of the zoning ordinance will
constitute unnecessary hardship upon
the property owner represented in the
appeal .

Variance desired will not adversely afifect the
public health, safety, morals, order, con-
venience, prosperity or general welfare.

|
i
<

Determination {Approve or Deny)




THE CITY OF WICHITA
OFFICE OF CENTRAL INSPECTION DIVISION DATE October 9, 1983

TO James W. Howe, Assistant Secretary, Board of Zoning Apveals
FROM Glen E. Lytle, Superintendent of Central Inspection

SUBJECT Appeal of decision of
Superintendent of Central
Inspection relative to the refusal of
the Superintendent of Central Inspection
to issue a building permit for the con-
struction of a commercial building at the
premises designated as 215 South Tyler

The application for a bul ding permit to construct a building for a well drilling
and pump service at this location was denied for the following reasons:

1. The present operation with exterior storage of equipment and materials is
& non-conforming use in the present "LC" zoning district. The expansion of a
non-conforming use is prohibited in Section 28.04.170 of the zoning ordinance.

2. In reviewing the applicant's operation and the proposed use of the new
structure, the decision of this division was based on the fact that there
could not be an absolute separation between the proposed pump service to be
housed in the new building and the now existing business. Ae T have Pre-
viously stated on similar matters pertaining to what uses are allowed in
the "LC" district, the proposed use is not a purely retail business as
permitted under 28.04.0%0 A 1.2.

In conversations with Mr. Herp and his counsel, Mr. Kuhn, they indicated to me it
would be impossible to entirely separate what could be considered the retail portion
of the business and that of the well drilling. Relying on Noah Webster for an ex-
planation for the term "purely", I quote, "In a pure manmer; unmized with anything
else". When the zoning ordinance states, "Purely retail", I assume that the intent
of the ordinance is to limit use to that category.

Under the present zoning ordinence there is not a distinction made as to where a

service type business would first be permitted unless it be considered in the per-
mitted uses of "C" zoning by not being excluded. It was this division's decision
that the present operation is similar to that of 28.04.100 B-7 which would limit

the number of employees to five at this location.

I feel that the decision made in the case will be used as a measuring stick for
several similer situations that have developed in the past few weeks, particularly
sign painters and contractors of all types.

If further discussion of this matter could be helpful, please advise.

perintendent of Central Inspection

GEL:mml Attachment #3
BZA Case No., 28-63




Board of Zoning Appeals October 8, 1963

Glen Lytle, Superintendent of Central Inspection

James W, Howe, Assistant Secretary

Appeal from an order of the

Superintendent of Central
Inspection relative to the refusal of
the Superintendent of Central Inspec=
tion to issue a building permit for the
construction of a commercial building
at the premises designated as 215 South
Tyler

H, R. Kuhn, attorney, on behalf of Lloyd Lee Harp, 215 South
Tyler Road, has filed an application for an appeal from your
order not to issue a building permit for construction of a
commercial building on the above described property.

8ince we are required to make a recommendation to the Board
of Zoning Appeals on this application, we would appreciate
any comments you might have as to why a building permit was
not issued for construction of this particular building.

Since we have discussed this matter several times in the
past, I will not go into the details of the case, However,
if you should have any questions, we will be glad to discuss
this matter at your convenience.

James W, Howe
hssistant Secretary
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LAW OFFICES OF .

ARN, MULLINS, UNRUH, KLIHN & CATES
SOWARO F oaRm

BEACON BUILDING
RICHARD 7. MULLING WICHITA, KANSAS 67202
bbbl AMuZaEY 7-5287

aEANICE sURKET October 8, 1963

Office of the Secretary

Board of Zoning Appeals
Wichita, Kansas

Re: Case No. BZA28-63
Gentlemen:

In reply to your request of this date, the fol-
lowing statement is submltted:

The appellant, Mr. Lloyd Harp, was denied a
buillding permit under the code sections referred to in
the Appeal heretofore filed. It is the intention and
desire of Mr. Harp to construct a 60' x 40' commercial
bullding for the purpose of conducting a related sales
and service business in connection with the sales and
service of water well pumps and related supplies.

It is the position of Mr. Harp that the refusal
to grant the permit by the office of the Superintendent of
Central Inspection was unjustified under the applicable
code provisions of the City of Wichita.

Respectfudly submitt d,

Lioyd Lee Harp

Attachment #1
Case No, BZA 28-63

o i

=

b ot re

T B i S e g ot




LAW OFFICES OF

ARN, MULLINS, UNRUH, KUHN & CATES
XOWARD F. ARN BEACON BUILDING
RICHARD F. MULLINS WICHITA, KANSAS 67202
MILD M. Ul
i xuu:-u" AMHERST 7-5267
LOUIS W, CATES
BERNICE BURKET

Sept. 27, 1963

Board of Zoning Appeals,
Wichita, Kansas.

Re: Alternative Application
for Variance

Gentlemen:

The owner of the South 1/2 of Lot 50, Westfield Acres k
Wichita, Sedgwick County, Kensas, has filed an appeal from the
order of the Superintendent of Central Inspection of the City
of Wichita, which order or ruling was made on September 27, 1963,
As an alternate remedy and in the event the Board should deny
appeal, then the owner and applicant is requesting a variance from
2@.04.090 and 28.04.170 Sections of the Wichita Zoning Ordinances
upon which the Superintendent of Central Inspection is relying,
that is, 28.04.090 and 28.04.170.

The property involved was annexed to the City of Wichita
in September, 1962. Prior to that time said prope:ty was subject
to the zoning regulations of Sedgwick County, Kansas. The appli-
cant feels that the office of the Superintendent of Central In-
spection is being too restrictive in its application of the Zoning
Ordinances in this instance and that a permit to construct a
40 x 60 commercial bullding to accommodate the applicant's desire
to conduct & sales and service water well supply business should be
granted. If, however, the Board should feel that the refusal to
grant the permit 1s justified, then the applicant urges that the Board
grant a variance from the strict application of the ordinance for
the following reasons:

(a) That the variance requested arises from a condition
which is unique to the particular property involved
and is not ordinarily found in the same zoning
district;

(b) That the granting of a permit for the variance will
not adversely effect the rights of adjacent property
owners or residents;

(¢) That the strict interpretation applied by the office
of the Superintendent of Central Inspection, creates
and constitutes unnecessary hardship upon the property
owner;

That the variance desired is not against the public
interest.

Attachment #4
Case No. BZA 28-63




In behalf of the owner it is respectfully requested that
the appeal from the rulings and orders of the office of the
Superintendent of Central Inspection be allowed nrd the building
permit requested by the owner be granted. In the alternative,
and if the appeal be disallowed, then and in behalf of the owner
it is respectfully urged and requested that the application for
a variance be granted.

Respectfully submitted,

H. R. Kuhn, Attodgey
Agent for Owner
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CASE NO. BZA 28-63

CORRECTED NOTICES MAILED OCTOBER 7, 1963

James R. & Doris E. Albertson
150 South Tyler Road

John M. & Philomena M. Rice
208 South Tyler Road

Joseph E. & Hallie M. Norris
214 South Tyler Road B, 72384

Berniece Martin & Philomena Sheetz
302 Indiana

George Elkouri, Mitchell Elkouri
and Fred Elkouri
849 Country Acres

Paul A. & Leone A. Lightner
9010 Maple Street

Vernon R. & Rowena Nicholson
8910 Maple Street

Paul Allen & Viola Faye Dodson
8924 Maple Street

Philo & Mary E. Bear
8826 Maple Street

James Troy Griffin
Jessie B. Griffin
8820 Maple Street

Charles R, & Helen L. McCann
1723 South Wichita

Graham L. Sterling
433 South Spring Street
Los Angeles, California

Mitchell E. & Georgia Patton
220 South Byron

G. L, & Mildred M. Eicholtz
200 South Byron

HEARING OCTOBER 22, 1963
N. H. & Lorene M. Sinclair
203 sSouth Tyler Road

Guy O. & Eunice M. Pratt
157 South Tyler Road

Lloyd Lee Harp
215 south Tyler Road

H. R. Kuhn
201 Beacon Building
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CORRECTED NOTRICE

=

BORRD OF ZONING APPEALS
Room 201 City Building Annex
104 South Main
Wichita,Kansan

October 7, 1963

8Ll l.CE 2.0 ARIOININY EBROQEREAIY QJUNERS

Cage No.BZA 28-63

An application has been filed by Lloyd Lee Harp, 215 South
Tyler Road, Wichita, Kansas, Iy H. R, Kuhn, Attorney, 201 Beacon
Building, Wichita, Kansas,

e

in his refusal to issue a
- permit for construction of a 40x60 commercial building, pursuant
to Section 28.04.090 and 28.04.170 of the Code of the City of
Wichita, and in.the evenk th.s apneal is not upheld by the Roard

: \pRLicant. xequests a variance under
Section 28,04,090 and 28,04,170, Code of the City of Wichita, Kansas,
to permit the construction o: a 40x60 commercial building to con—
duct a sales and service wat:r well supply business, on property
zoned "LC" Light Commercial, and legally described as follows:

The south half of Lot 50, Westfie!d Acres, Wichita,
Sedgwick County, Kansas. Egnexallv located on the
Maple.

.This application has been angigned Cas. No. BZA 28-63, and
will be heard by the Board of Zoning Appeals on
in Room 401 City Building Annex, 104 South Main.
Wichita, Kansas, at which time you may appear, \f you so desire,
either in person or by agent or sttorney.

Robert A, Lakin
Secretary

e e A Bt 5




CASE NO. BZA 28-63
OTICES ED OCTOBER 963 HEARING OCTOBER 22, 1963

James R. & Doris E. Albertson N. H, & Lorene M. Sinclair
150 south Tyler Road 203 Ssouth Tyler Road

John M, & Philomena M. Rice Guy 0. & Eunice M. Pratt
208 South Tyler Road 157 South Tyler Road
Joseph E, & Hallie M. Norris Lloyd Lee Harp

214 south Tyler Road 215 South Tyler Road

Berniece Martin & Philomena Sheetz H. R. Kuhn
302 Indiana 201 Beacon Building

George Elkouri, Mitchell Elkouri
and Fred Elkouri
849 Country Acres

Paul A, & Leone A, Lightner
9010 Maple Street

Paul Allen & Viola Faye Dodson
8924 Maple Street

Vernon R. & Rowena Nicholson
8910 Maple Street

Philo & Mary E. Bear
8826 Maple Street

James Troy Griffin
Jessie B. Griffin
8820 Maple Street

Charles R. & Helen L. McCann
1723 South Wichita

Graham L. Sterling
433 South Spring Street
Los Angeles, California

Mitchell E. & Georgia Patton
220 south Byron

G, L. & Mildred M. Eicholtz
200 south Byron
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D _OF _ZONING ARPEALS
01 City Building Annex
104 South Main
Wichita,Kansas

October 4, 1963

Elohel ol 20 ARLOINIEE PRRORERIY OHNERS

fage No. BEB _28-63

An application has been filed by uloyd Lee Haxp, 215 South
Tyler Road, Wichita, Kansas, by H, R, Kuhn, Attorney, 201 Beacon
Building, Wichita, Kansas, apvpealing s decision af the

Superintendens. in his refusal to issue
pernmit for conptruction of a 40x60 commercial building, pursuant
to Section 28.04.090 and 28,04,170 of the Code of the City of
Wichita, and in the ewent this appenl is not upbeld

&, 8 e _apb DE Teuescs & val LCE

090 and 28,04,170, Cede of the City offichita, Kansas,

to permii the construction of a 40x60 commercial building o con=
Guct a sales and service water well supply business, on property
zoned "LC" Light Commercial, and legally described as follows:

The south half of Lot 50, West7ield Acres, Wichita,
Coun

This application has been assigned Case No. BZA 256-63, and
will be heaxrd by the Board of Zoning Appeals cn
in Room 401 City Building Annex, 104 South Hain,
Wichita, Kansas, at which time you may appear, if you =Bo desire,
either in person or by agent or attorney.

Robert A. Lakin
Secretary




BOARD OF ZONiNG APPE.&@ CASE N@
CITY OF WICHITA, KANSAS FILED,

APPEAL FROM ORDER OR DECISION OF THE
SUPERINTENDENT OF CENTRAL INSPECTION

l. NAME OF APPELLANT, Lloyd Iee Harp
MAlLlNG‘ADDRESa 215 South Tyler Rd PHoNE_PA-21477
NAME oF Aeent___H. R. Kuhn, Attorney
MAaILING Appress_ 201 Beascon Building PHoNE_AM—TﬁEG?

RELATIONSHIP OF APPLICANT TO PROPERTY IS THAT oF _ Ouner
{oWNER, TENANT, LESSEE, OTHER

THE APPELLANT HEREIN APPEALB FROM A DECISION, DETERMINATION OR

AN ORDER OF THE SUPERINTENDENT OF CENTRAL |NSPECTION, AS FOLLOWS:

FOR PROPERTY LOCATED AT_215 South Tyler Bd

AND LEBALLY DESCRIBED AS_South 1/2 of Iot 50 Westfield Acpes

Wichita, Sedgwlck County, Kansas

IN THE CITY OF WICHITA} AND WHICH I8 PRESENTLY zoNED__IC - .
THE DECISION WAS RENDERED, 9-27-63 , AND REFERS TO SECTION

28.04.090 and 28.0%.170 , OF THE CoDE ofF THE CITY oF WicHITA (ZoNINa

ORDINANCE) .

THE APPELLANT HEREBY DECLARES THAT HE HAS SUBMITTED THE FOLLOWING
REQUIRED MATERIAL, TOGETHER WITH AND A8 PART OF THE APPEAL:

A. A CLEAR AND ACCURATE DESCRIPTION OF THE RRUPOBED WORK
OR USE.

B. THE ORDER, REQUIREMENT, DECIS8ION OR DETERMINATION BY
THE SUPERINTENDENT OF CENTRAL INSPECTION WHICH THE
APPELLANT BELIEVES TO BE IN ERROR, AND THE PRINCIPAL
POINTS SUPPORTING THE APPELLANT'S ALLEGATION OF ERRORS}

SPECIFIC REFERENCE TO THAT SECTION OF THE ZONING ORDINANCE
UNDER WHICH IT I8 CLAIMED THE PERMIT SHOULD BE ISSUEDj

DRAWINGS OR PLANS FOR THE PROPOSED WORK OR USE IN RELATION
TO THE ADJACENT BUILDINGS AND PROPERTY] ¥

A CERTIFIED LISTING FROM AN ABSTRACT COMPANY OF THE NAMES
AND CURRENT MAILING ADDRESSES OF OWNERS OF ALL PROPERTY
WITHIN A DISTANCE OF 200 FEET OF THE PROPERTY AFFECTED BY
THE APPEAL.

RIZED AGENT

QFFICE USE ONLY: RECEIVED IN OFFI!CE OF SECRETARY, BOARD OF ZONING
APPEALS, (AsM. = PuML), .19 =
TOGETHER WITH APPROPRIATE FEE OF $50 00.

S1GNED




EERE 0P WIOHTITA
BUILDING INSPECTION DIVISION

To___Lloyd Harp Owner Address_215 §. Tyler, Wichita, Kensas
To__Lloyd Harp Applicant Address_215 5. Tyler, Wichita, Kansas
Dear Sir:

Your application Dated__September 26, 1963
For a Permit for the_construction of a 40' x 60' commercial building

at the premises designated as

215 South Tyler, Wichita, Kansas

Is hereby refused on this 27tk day of _geptemher 5 1965
Under Section28.04.080 & 28.04.170 of the Zoning Ordinance.

For the reason that
It is not a permitted use as per 28.04.090 and adding to a non-conforming

usage as per 28.04.170.

Respec tfully x,

C £ e

C. I. McCa

ODnstruct:lon Il:mpection Supervisor

NOTE: Any appeal from this refusal must be filed with the Board of
Zoning Appeals (Room 304, City Hall) within ninety (90) days after
the date of this refusal. For further information, take this notice
to the Planning Department, Room 304, City Hall.
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BOARD OF ZONING APPEALS CASE NO.
CITY OF WICHITA, KANSAS FILED

APPLICATION FOR VARIANCE
I+ NAME oF APPLICANT Lloyd lee Harp
'MAILING ADDRESS 215 South Tyler R4 PHone_ PA-21411

NAME oF AuTHORIZED Agent__H. R. Kuhn, Attorney
MAILINa Apbress 201-11 Beacon Bldg., Wichita PHONE AM-T5267

‘RELATIONBHIP OF APPLICANT TO PROPERTY I8 THAT oF __ Owner
(oWNER; TENMANT, LESBEE, OTHER)

THE vARIANcE REQuesTEb 1s If appeal from Superintend of Central in-

spection 1s denied, applicant requests a variance of 28.04.090 and
28.04.170 of Wichita Zon..g Ordinances to permit construction of
A.proposed commercial huilding. -

FOR PROPERTY LOCATED AT_215 South Tyler Road
AND LEGALLY DEBCRIBED Aﬂi_ﬁmth_m_ﬁﬂ._ueahﬁald_anma,

‘Wichita, Sedgwick County, Kansas

IN THE CITY OF WICHITA} AND WHICH |8 PRESENTLY ZONED_IC .

(GIve METES AND BOUNDS DESGRIPTION BELOW |F APPROPRIATE)?

THE APPLIGANTIHEREiﬂ. OR HIB AUTHCRI.ZED AGENT, ACKNOWLEDGEB?

As THAT HE HAB RECEIVED AN INSTRUCTION SHEET CONCERNING
THE FILING AND HEARING OF THIB MATTER}

8. THAT HE HAB8 BEEN ADVIBED OF THE FEE REQUIREMENTS
€8TABL IBHED BY SEcTION 2.12.580 oF THE CODE OF THE.
CiTY oF WicHITA (ORDINANCE No. 24-606)3 AND THAT THE
_APPROPRIATE FEE |8 HEREWITH TENDERED}

THAT HE HAB BEEN ADVISED OF HIS RIGHT TO APPEAL OF
THE DECIBION OF THE BoARD To THE CITY CoMMlaalon
WITHIN TEN (10) DAYe OF THAT DEcIgsiON}

THAT ALL DOCUMENTS ARE ATTACHED HERETO A8 NOTED IN
PARAGRAPHE 3 AND 4 OF THE INBTRUCTIONS.

LLOYD IEE HARP
APPL ICANT

AUTHoR 1ZED AGENT H. R. Kuhn

s. REGEIVED IN OFFICE OF SECRETARY, BoARD oF ZONING

APPEALB, __ o (Am, = PoM.), 2 19 A
TOGETHER WITH APPROPRIATE FEE OF $50.00.

S1aNED

T21-402




STATEMENT OF OWNERSHIP
STATE OF KANSAS )
Sedgwick County, )

The undersigned duly bonded and qualified abstracter
within and for the County and State aforesaid, does hereby certify:

That we have examined the records in the office of
the Register of Deeds of Sedgwick County, Kansas, with reference to
the ownership of the following property in Sedgwick County, Kansas,
viz:

Property lying within a radius of 200 ft of:
The South One-Half of Lot 50, Westficld Acres.

And from such examination find that the owners
thereof are as set opposite the description of the property below,
viz:

Lot 4{daition Owner

Lo (s%) Westfield Acres Guy O. & Eunice M. Pratt, ux
157 S, Tyler

50 (s%) Lloyd Lse & Florence Herp,ux fi

215 8. Tyler

50 (W&) N. H. & Lorene M. Sincleir,
203 S. Tyler

3L (s3) G. L. & Mlldred M. Eicholtz,
ux
200 S. Byron

ldtchell E. & Georgia Patton,
ux [

220 3. Byron




Lot Addition - Owner

1 (s 125 ft) Westfield fcres Greaham L. Sterling
433 S. Spring St., Los Angeles, .
Ca
D. X. Sunray 0il Co., Leesee
1 (N 125 ft) Charles R. & Helen L. McCann, ux
1723 S. Wichita
Jemes Troy Griffin
Jessie B. Griffin, ux
8820 Maple St.
Philo & Mary E. Bear, ux
8826 Maple St.
Vernon R. & Rowena Nicholson, ux
8910 Meple St.

Paul Allen & Viola Faye Dodson, ux |
892 Maple St. g

Paul A. & Leone A. Lightner, ux
9010 Maple St.

1 (exc N 120 ft) Park Acres George Elkouri, Mitchell Elkourl
& Fred Elkouri
849 Country Acres

1. (W 120 2££) Berniece Martin & Philomena Sheetz |
302 Indiana

Joseph E. & Hallie M. Norris, ux
21 s. Tyler

John M. & Philomena M. Rice, ux
208 5. Tyler

Jemes R. & Doris E. Albertson, ux
150 S. Tyler

Dated at Wichlte, Kensas this 26th
day of September, 1963 at T7:00 A. M,

FIDELITY TITLE COMPANY, INC,

vy _ Gl s, P72

Sec.

Tracer # 56350




PAYMENT NOTICE
City of Wichlia

PAY AT TREASURER'S OFFICF — FIRST FLOOR

Dld'g & Elev, Hlec Elev, Insp
Exam Pees. Hse. Mvr Hse, Movieg
Licse Mech. Ol Well Pav. Cuis
Plan Plb'g Plb'g Cert.
Sanltall Bewer. Signa. Sidewalk
Street Tenllers
DESCNMPTION AMOUNT
Mune.
Addren Sy
Type. Due Date_L
G
Date’_~ By

20 560
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