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BZA Case No. 32-73 Clewal Constru 0;A»

ction requests variance to reduce
required side yard setback adja-
cent to E line of Lot 13 from 6
ft. to 5 ft. on the NS of Biiah
Ln. in an area between Wood Av. &
Tyler Rd.
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WICHITA-SEDGWICK.OUNTY
DATE

May 22, 1974
EETROPOLHAN AREA PLANNING DEPARTMENT

la Board of Zoning Appeals

ROM Jack H. Galbraith, Secretan

SUBJECT Journal Entries of Judgnent on cases BZA 32-73, BZA 33-73, and
BZA 34-73.

Attached for your information is a memorandum to me from Joe
Bcgle, Assistant City Attorney anc. three Journal Entries
applying to the above captioned cases. Based on these Journal
Entries we have marked each case file approved as to the
reauested varianca and have forwarded cepies to the office
of Central Inspection. and the City Clerk.

JHG:js

Attachment

cc: Valph Eb-rly, City Clerk
Robert Foldner, Superintendent of Central Inspection
Joc Do,inelly. Central Inspection
Jack Kir-r,by, Jenni·:,1. Inspectj.on

L

9'L-J



3 - 3

THE CITY OF TVICHITA
OFFICE OF LAW DEPARTMENT DATE May 21, 1974 1 -PHASE;-II27 MAY ·. P:J SAFTT,

** METROID! i
TO Jack Galbraith, Secretary, Board of Zoning Appeals 9/yh 1.... 0/

-/,

FROAC Joe M. Bogie, Jr., Assistant City Attorney .

SUBJECr District Court Appeals of cases
BZA 32-73, BZA 33-73 and
BZA 34-73

This will serve as a report on what is apparently the final disposition of the above
captioned Board of Zoning Appeals cases.

As you know, the captioned cases represent applications to the Board for variances
from the required 6 foot sideyard setbacks for the addresses of 8824, 8903
and 8808 Birch Lane. These applications for variances were made by the Clewal
Construction Company and were denied based upon the Board of Zoning Appeals
inability to find the five conditions necessary to grant a variance. Applications
for rehearing were also later denied and appeals were taken to the Sedgwick
County District Court on behalf of t·he occupants, Steven Erickson and Charles
Manning and the owner of 8902 Birch Lane, Pat Sinclair.

The trial of the Erickson and Manning cases (33-73 and 34-73) was held on
May 10, 1974 in front of Judge B. Mack Bryant. The facts of the case were i
stipulated to and the plaintiff's attorney, George Powers, argued their case.

1
He stat ed that his clients were not personally involved in the houses not being
in compliance with the zoning regulations and also contending that the city should r i
hare stopped the construction on the houses in question when they were first
discovered to be in violation.

It wa E brought out by myself that the rules and regulations of the Board of Zoning
iAppeals did not distinguish between individuals who are at fault; rather the rules

were concerned with the status of the building being in violation of the zoning ,
ordinances. In other words, even though the plaintiffs in the case were not
personally involved, that still did not necessarily entitle them to a zoning val·lance .
It was also brought out that the contractor was notified on two occasions of the 1

sideyard setbacks and fliat he apparently made no effort to correct the problem,
relying on his ability to obtain a variance from the Board of Zoning Appeals. The 
plaintiffs, Mr. and Mrs. Erickson and Mr. and Mrs. Manning, were present at

2 23102cil.ceriouIsitinoclumae====d2s · I
due to the lack of a variance.

t
t

*1.-. --G L .2.2.3124.-4 41'L.4 bi£223:47
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Jack Galbraith, Secretary, Board of Zoningg Appeals
Page 2

May 21, 1974

After the court heard the arguments of the plaintiffs and the city, he ruled in favor
of the plaintiffs and against the city on a basis of equitable estoppel. The judge held
that the city should have stopped the construction on the residences when they first
suspected that a violation existed. He indicat ed that an oral or written notice was
not sufficient when the city had knowledge that the houses were being built in
violation of the zoning ordinances. It was upon this reasoning that the court held
that the residences of 8824 and 8808 Birch Lane should be granted variances and
held to be located properly on the lots.

It is our understanding that no further action need be taken on the part of the
Board of Zoning Appeals and that the Journal Entry indicating that court's decision
will suffice to grant the necessary variance to the plaintiffs.

The .third Board of Zoning Appeals case, BZA 32-73, was scheduled to be tried
separately at a later date. However, based upon the ruling on BZA 33-73 and
BZA 34-73, we ha . decided to agree on a Journal Entry of Judgment in that case
granting them the same relief which was obtained in the other two cases. Attached
is a copy of the Journal Entries of Judgment on the three captioned cases for your
files. If you have any questions concerning any of the above, please contact me.

Joe M. Bogie,£05-r.
Assistant City Attorney

JMB:kh426C;&k.22=1./Ill'.*"'... 4· ·r.-··e '·I,.I.,Ji„4 -*. <-P} 1 , .1,·41·,+Ni' 1' wi. nu·. .. ..,J--.>n.v,,4 1 · ,, I-» „A,- k4,«i. " .
G. -PAI
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LILLES'2021 SPRADI,2*.}GOTT STALLWITZ & HOPE '1
923 FIRST NATIONAL BANK BUILDING
WICHITA. KANSne (316) 263-8218

IN THE DISTRICT COURT OF SEDGWICK COUNTY KANSAS

PATRICK B. SINCLAIR and
LADONNA M. SINCLAIR,

Plaintiffs,

VS.

THE BOARD OF ZONING APPEALS Case No. C-30149

OF THE CITY OF WICHITA,
WICHITA, KANSAS,

Defendant.

JOURNAL ENTRY OF JUDGMENT

Now on this / 3/ day of May, 1974, the same being

one of the regular judicial days of this court, the above entitled

matter comes on for trial, the plaintiffs being present in person

and represented by their counsel, William A. Wells of Lilleaton,

its attorney, Joe M. Bogie, Jr.

fitit Whereupon, all parties agree to try said cause to the

Spradling, Gott, Stallwitz & Hope, the defendant appearing by

court and both parties announce ready for trial. Whereupon, oth

parties offered their evidence and rested.

Thereupon, the court, having heard the evidence and

*ija arguments of counsel, finds in favor of the plaintiffs and

against the defendant herein, and makes the following findings

of fact and conclusions of law:
4.€1624

The court finds that from the evidence, the court
4 20)IF

is satisfied that the plaintiffs have met all requirements of

the statute, to-wit:

1. That the variance requested arises from a

condition which is unique to the property in question and is

not ordinarily found in the same zone or district and is not

created by the action of the applicant.

2. That the granting of the permit for variance will .,1 4, Ffic'

not adversely affect the rights of adjacent property owners
844

4/Ft



4 .b

fs

or residents and, in fact, the adjacent property owners and residents r

are not in opposition to the granting of-the variance.
i¢41:

3. That the strict application of the provisions of &

Title 28 of which variance is requested will constitute unneces-

sary hardship upon the property owner represented in the

2¢,?m
application.

4. That the variance desired will not adversely

affect the public health, safety, morals, order, convenience,

prosperity, or general welfare; and

5. That the granting of the- variance desired will not

be opposed to the general spirit and intention of Title 28

(Zoning Ordinance).

IT IS, THEREFORE, BY THE COURT CONSIDERED, ORDERED,

ADJUDGED AND DECREED:

1. That the grpnting of the variance requested by

the plaintiff is approved and judgment is entered in favor of

said variance.

2. That the property in said petition is described
«.g?-.,3-

as:

Lot Thirteen (13), Block Three (3),

Western Gardens, Wichita, Sedgwick
County, Kansas, commonly known as
8902 Birch in Wichita, Kansas.

*44 3. That the variance shall be allowed and that the

zoning shall hereafter be, in regard to said above described

lot as follows:

A side yard setback adjacent to the
East property line of Lot 13 of
five feet (5').

4. That the house located upon said property falls
Kt.

within the setback above set forth and -the location of the house

upon the property is approved.

5. That the described zoning in paragraph 3 above

applies only to the location of the present. residence on the

property and that all future building on said lot will conform

935' to the zoning and buildirig ordinances of the City of Wichita·

'.

' 4. 42.4 
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IT IS BY THE COURT SO ORDERED.

JUDGE

APPROVED:
3%,3

LILLESTON SPRADLING GOTT STALLWITZ & HOPE

i.- By 
William A. Wells,
Attorney for Plaintiffs

BOARD OF ZONING APPEALS

CITY OF WICHITA, KANSAS

0/ 3e-M. Bogie,0 0,\( 
Its Attorney

44.4
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ATTACHMENT i
LAw OFFIcts

LILLESTON,SPRADLING, GOTT, STALLWITZ & HOPE
923 FIRST NATIONAL BANK BUILDING

TE.-rp„0,(316)263:8218
STANLEY S VCn1$LION . 10836-1897

HEND• V. (30/7
RAL'/ M.Holl WICHITA, KANSAS 67202 I EVANS ....... 1/97·IICI
RONALD M.GMT STANLEY.VERMILION.

1.EN' D.YOuNG,JR. EVANS & CA• ... .190/ 1913
........... VEAM,LiON.EvANS.
ILLIAM A.WELLS CARe¥ a LILLESTON . 1913·1946
m,Jn, J.Sc.,uer,zis C.....LILLES...,

.MIC....PE¥/RS SP•AL.LiNG & GoT'. 1040·,950

December 20, 1973 GO¥T & STALL¥,in . 1950-1953

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals
City of Wichita
104 South Main
Wichita, Kansas 67202

Re: Application for Variance;
8902 Birch Lane

Dear Mr. Galbraith:

Pursuant to. Article III (B) we hereby respectfully
request on behalf of Patrick B. Sinclair and LaDonna M.
Sinclair, owners of the above-referenced property, the
opportunity to present to the Board of Zoning Appeals an
Application for Variance.

In support of this request, we wish the Board of
Zoning Appeals to know that the Application for Variance
contained in Case No. BZA 32-73, filed by Clewal Construction,
Inc. and showing Patrick B. and LaDonna M. Sinclair as
applicants was filed without the knowledge or authorization
of Patrick B. and LaDonna M. Sinclair and that said property
owners and the principal parties interested in the obtaining
of a variance have not heretofore been present or represented
at the hearings on said application. Furthermore, it is our
contention that the application of Mr. and Mrs. Sinclair for
variance will meet the criteria as required under the pro-
visions of Section 2.12.590.B of the Code of the City of
Wichita and that such facts should be given consideration

32#AD
by the Board of Zoning Appeals.

Sincerely thanking you for your kind assistance
in this matter to date, I remain,

Very truly yours,

Milliam A. Wells
of LILLESTON SPRADLING GOTT

STALLWITZ & HOPE

WAW:mt

LISIC)

L



ATTACIIMENT 2

WIC}11]-A-SEDG\VICK OUNTY DAUL

January 16, 19.'4ML,I'rL-Oi•OLIT/'.rd /.\7:EA 1-Lt•,PZING }DEI'Ar:TULLIJ--

TO Board of Zoning Appeals

FROA Jack n. Galbraith, Secretary

sUBJEcT aequast to·allow Vir'ication to be filed on property
previously considered in Case No. BZA 32-73.

Arti.cle III, Paragraph D, of the Rules and Regulations of
the Board of Zoning Appeals states that:

No application shall be considered wherein an

applicalion has bean previouslv decided,
involving the same premises une/of Zoning
Ordinance requirements; except in carses where
new plans or new facts pertaining to said

requiremants or regulations are presented,
showing changed conditions .r circumstances
which in the opinion of the Board, materially
alter the aspects of the case.

The :11:torney rcur tina Mr. and Mrs. Patrick Sinclair has

requested that the Board allow his clients to file an application
for variance on the ploperly previouslv consi.dered in Case No.
BZA 32-73. ne states that this case was filed by Cle-'211
Construe tj.on , Inc. , showing Patrick B. and ]La]Donita Ii. Sinclair

2.0 :tpplicants, without thu knowledge or authorization of his
clients. He points out that his clients, who arc the property
owners and the principal partios intarc:sted i.n obtaining a
variance, have not 11-cratofo.re bo·en lircts:nt or represent.ed at the.
hearings or, said appljcation. The altorney cont,ends thalt Mr. anct
Mrs. Sinclair will meet the criteria as required undek the pro-
visions of Section 2.12.590.,3, Code of the City of Wichita, and
that such facts should be given consideration by the Board of
Zoning Appeals.

Although the application was orjoinally filed with Clawal
Constructi.on, Inc. listed a..1 tho avid.ieont, t.·ie a·:torn·...y repre--
senting tha contre·.r'tor was contacted about the failure to list
Mr. anci Mrs. Sinclair (properly ot·nors) as co·-:112·plicarit·.s. The
attorney therefo -42 inserted their wi.·..:: and i.litial<·ct thie elianae
on the application. The Sinclairs were pron.irly notified of the
date and tj:,,:, for the publjc hearing, ard could have aroce:ed and/
or boon represented at that timu. (Unl ike zona chango :i.,t,liention
ti··· cir,plicaut in a il:·:2. case does not A..Ve to Le thot pru'.,ortv
oh·ner. ·In this case the contractor :ins served w.i th notice
to make the structilri• cons·oi:.I, aDd thort·lore filed thc, variance
request. )

-1
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J Board of Zolling i'cals
January ].6, 1974
Page 2

If the Board determines that sufficient now facts have boon
Prosented to justify allowing another variance application to he
filed on this property, a now filing fcc will be required
Paragraph D, Article III, Rules and Regulations of the Board of
Zoning Appeals). If the Board concur; with the Secretary that
the avidance presented is not sufficient to just.ify reconsideration
of a new application, tho request should be denied, and any further
action involving this proporty should consist of an appeal to the
District Court of Sedgwick County.

JNG: rme

cc: William A. Walls, Attorile.y
Lilleston, Spradl.ing, Gott, Stall.witz & Ho,De
923 First National Bank Building, 67202

Mr. & Mrs. Pat--rick B. Siric].air
8902 Birch Lane, 67212

Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Dopartment

f

L
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For Clerk's Use Only

Forms 1 and 2

SEDGWICKIN THE DISTRICT COURT OF COUNTY, KANSAS ;

j .Vii€

PATRICK B. SINCLAIR and

LaDONNA M. SINCLAIR Case No., epy

PlaintifIS
VS.

THE BOARD OF ZONING APPEALS OF

THE CITY OF·WICHITA, KANSAS
c./O JAck Gal hra i th, Recretary

Board of Zoning Appeals Defendant -

City Annex Building
193 5. Main SUMMONS
Wichita, Kansas 67202

To the above-named Defendant:

SEDGWICK
You are hereby summoned to derend an action brought in the District Couit If

County, and required to serve upon William A. Wells , plaintiff's attorney,
923 First National Bank Building

whose address i. Wichita, Kansas 67202 a pleading to the petition which is here-

with served upon you, within twenty (20) days after selvice or this summons upon you, exclusive of the day of service.
H you fail to do so, judgment by default will be taken against you for the relief demanded in the petition. Your pleading

SEDGWICK
also must be filed with the District Court of County. As provided in section 60-213 (a), your answer

must state as a counterclaim any related claim which you may have against the plaintiff, or you will thereafter be taied

from making such.Elaim in any other action.

DOROTHY I. VAN ARSDALE
(Seal *the C.ouJ.t)' ,..' j '''··

Clerk of said District Court

/ MAR nDatd i f. , 4,7 gN i Bv

Deputy Clerk

i k
RETURN ON SERVICE OF SUMMONS

I hereby certify that 1 received the foregoing Emmons at - 0'clock ____. M. on the

day of , 19-, and I served the same in the following manner: € 4..

(1) By delivering on the day or , 19-, a copy of the summons,

copy of the petition, and copy of

to each of the within-named drfrnflantq

(2) By leaving on the day nf 19-, for each of the within-

named drfrn,1, *

A copy of the summons, a copy of the petition, and
at the respective dwelling place or usual place of abode or said defendants with some person of his or her family of suit-
able age and discretion.

(3) Corporate or Partnership Return: On the day Ir ,19

by

(4) After diligent search and inquiry was unable to find the within-name• .....nnt

on the day 'f , 19 -·

All done in County, Kansaa

Shem'a fees:

Simmons Sheriff .f County, Kanna

Not Found -

Mil-•r•

%02%
Total Re

Deputy.

€43> 4-



LILLESTON SPRADLmp GOTT STALLWITZ & HOPE (
923 FIRST NATION,j BANK BUILDING
WICHITA, KANSAS (316) 263-8218

IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

PATRICK B. SINCLAIR, and
LaDONNA M. SINCLAIR,

Plaintiffs, )
n e A 1 U

VS.

016%
). Case No.

THE BOARD OF ZONING APPEALS

OF THE CITY OF WICHITA, KANSAS,

Defendant.
C.,

222

PETITION

149*492=
COME NOW the plaintiffs, Patrick B. Sinclair and

LaDonna M. Sinclair, and for their cause of action against

the defendant, allege, state and aver as 'follows:

1. That they are citizens and residents of Wichita,

52- Sedgwick County, Kansas, and their correct post office address

is 8902 Birch, Wichita, Kansas.

2. That the Board of Zoning Appeals of the City of

Wichita was created by statute K.S.A. 1973 Supp. 12-714, and

' by the ordinances of the City of Wichita, Section 2-12-600 to

610, and has the legal capacity to sue and be sued.

3. That the facts in said action involve a refusal of

the Board of Zoning Appeals to grant a variance on the property

used as plaintiffs' residence and described as:

Lot 13, Block 3, Western Gardens Addition

to the City of Wichita, Sedgwick County, Kansas,
Commonly known as 8902 Birch, Wichita, Kansas.

That a house was built and completed on said property

by Clewal Construction Company. That said house was intended

to be a sixty foot house as shown on the plat plan; however, due

to an error on the part of someone, other than the petitioners,

the house was built approximately two inches larger than it

should have been and shifted slightly too far toward the east

property line as evidenced by a copy of the survey and plat

attached hereto, labeled Exhibit "A" and made a part hereof.

1

livk 144§ €*4
gil ' .
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1

That after said house was virtually completed, thei '1-4 -2-
'' Clewal Construction Company was advised that the house invaded

) the side yard setback and that it would be necessary to secure
'pN·'Eli  a variance from the zoning laws of the City of Wichita before

L f
C approval would be made.

That Clewal Construction Company filed an application for

variance and the case was assigned No. BZA 32-73; that Clewal

Construction Company was led to believe that it could finish

said house and that the variance would be made upon its application

and request; that petitioners, who are not experienced home-

buyers, received the assurance of the builder that no real

4 problem existed and that an application for variance would be

made and obtained.

That the Board of Zoning Appeals heard said matter and

denied the variance and that a request for a rehearing on·the

separate application of the petitioners was made and denied by

, the Board of Zoning Appeals.

, That the plaintiffs are now legal owners of the property,

' are living in the residence thereon, and that the City of Wichita

has demanded that the house be torn down, moved or modified to

"41· 1 . conform to the side yard setback; that such injury or loss to
the property would cause grave financial harm to the petitioners,

and that the builder, Clewal Constructio.n Company is now insolvent

and incapable of coming to the assistance of plaintiffs.

4. That it is the position of the plaintiffs that the

City of Wichita and the Board of Zoning Appeals of the City of

Wichita have contributed to petitioners present plight by failing

to take such actions as would be necessary to halt or stop Clewal

Construction Company, the builders, or prevent them from making9( .
,  sales to innocent purchasers such as petitioners, and further

 by leading the builders to believe that a variance would be
< granted and that the Board of Zoning Appeals should be enjoined

from enforcing the side yard setbacks through the legal department

of the City of. Wichita.

AM,Til:,41.

1

103Mle'.,·

.Rek

01*78

-2-

L '-f .1 f ; 2,. f.....:.:41'fi '&.:.· .?:ift 4-39:.·....:·.4,3'9%*%334*499*9*
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5. That it is the position of the plaintiffs herein that
4.4.

the.variance should be granted by reason of the fact that:
0

(a) It arises from a condition unique to the -

property in question and which is not

ordinarily found in the same district.

(b) That the granting of the variance will

not adversely affect the rights of adjacent

property owners or residents.

(c) That strict compliance with the provisions

of the Code of the City of Wichita will

constitute unnecessary hardship upon all

parties involved.

(d) That the variance will not adversely

affect public health, safety, morals, order,

1*44 convenience, prosperity, or general welfare,

but will, in fact, enhance the general

welfare.

(e) That the granting of the variarice dehired

will not be opposed to the general spirit

and intent of the zoning ordinances. That

attached hereto and labeled Exhibit ' 'B"

and made a part hereof, is a Notice of Appeal,

a copy of which was served upon John Decker,

City Attorney, and on Jack Galbraith, Secretary

of the Board of Zoning Appeals, and that

Exhibit "C", attached hereto and made a part

hereof, is a true and correct copy of all

pertinent proceedings before such Board, all

as required in K.S.A. 60-2101.

6. Petitioners herein further allege that a refusal to

grant the variance will cause them irreparable damage.

WHEREFORE, plaintiffs pray that the District Court of

Sedgwick County, Kansas, hear said matter and that it grant a

variance to the plaintiffs herein approving the location of the J

-3-

.:443*i
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residence upon the lot and enjoin the Board of Zoning Appeals

I if*i
from enforcing the side yard setbacks against plaintiffs and

make such further orders as may be necessary to terminate all

issues between the plaintiffs and the Board of Zoning Appeals

of the City of Wichita to the end that the premises owned- and

occupied by the plaintiffs be considered as legally located on
A.

said lot.

LILLESTON SPRADLING GOTT

STALLWITZ & HOPE

AttorneysWilliam A. Wells,
for Plaintiffs

.JURY DEMAND

Plaintiffs demand a trial by jury.
9*7;41

LILLESTON SPRADLING GOTT

STALLWITZ & HOPE

' William A. Wells, Attorneys
for Plaintiffs

Certificate of Clerk of the District Court. The above„! instrument

¥4hil

j

'vgap.
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

BZA 32-73

NOTICE OF APPEAL TO THE DISTRICT COURT

TO: JACK GALBRAITH, Secretary of the Board of
Zoning Appeals, and JOHN DEKKER, City Attorney.

TAKE NOTICE that.Patrick B. Sinclair and LaDonna M.

Sinclair, do and have appealed to the District Court of

Sedgwick County, Kansas from the decision rendered and made

in the above entitled action of the Board of Zoning Appeals

wherein their application for a variance and their applica-

tion for a rehearing on variance was denied, and from all

other rulings and findings of said Board adverse to Patrick

B. Sinclair and LaDonna M. Sinclair.

DATED: March-2 , 1974.

LILLESTON SPRADLING GOTT STALLWITZ & HOPE

Attorneys for Patrick B. Sinclair and
LaDonna M. Sinclair

By 114 (47 140f»

Wiliam A. Wel s

ACKNOWLEDGMENT OF SERVICE

The undersigned, Jack Galbraith, Secretary of the Board

of Zoning Appeals and John Dekker, City Attorney, acknowledge

service of the foregoing Notice of Appeal to the Sedgwick

County District Court by Patrick B. Sinclair and LaDonna M.

Sinclair this 16 ZX day of March, 1974.

Af .1 U Jack Galbrdith

. iii,

1,362

4
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February 28. 1974

Mr. Willient A. Well.8
Attorney at Law
923 Firit National Bank Bldg. 71%:f¥¥
Wichita. Kansas 67202

Subject: Cale No. BZA 32-73 and
BZA 3-74 - R.quemt for Jt

Variance

Diar Mr. Wells;

At thi regular meeting of the Board of Zoning Appoals on
February 26, 1974. your roquelt to allow an application
for a variance to be filed on property provioully involved
in Case BZA 32-73. wai conaidered. 420%1

It wai the action of the Board to deny the requeit. and
therefore, Cali No. BZA 3-74 val not conlidered.

Sincerely,
«F»FC

Jaek H. Galbraith
4 4

Socritary

trk'b

ec: Mr. and Mr•. Patrick a. Sinclair. 8902 Birch Lane, 67212
Robort Fildner. Superintendint of Contral In,pection
Ralph Eberly. City Clerk

Joi Donnelly. Contral Inspection

9.

Vi
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THE CITY OF- WICHITA

OFFICE OF Board of Zoning Arpeals DA2 Februarv 20, 1974

TO ,Board of Zoning Appeals

Fl:CM J.:Ch H. Gal.braith, Secretary

SUBJEE:J: Request to Allow an Appli-
cation to be filed on prope]-
previously considered in Cas
No. BZA 32-73

On January 22, 1374, the Board of Zoning Appeals considered the
above--captioned request from William A. Wells, attorney, on behalf
of Patrick B. Sinclair and Ladonna M. Sinclair. Inasmuch as a

fifth Tra.mber had not yet beon appointed to the Board, it was the
act.i.on of the Board to defer this request t.o the meet.ing of Febru-
ary 26, 1974, so that the matter could be considered by a full
Board.

Inasmuch.as. iti was the decision of the Board to allow the associ-
at.ed cases (D.A 33-73 and BZA 34-73) to be advertised for public

hearing at the Board' s February meeting, if the requests for re-
hearing are granted, Case No. BZA 3-74, which represents tile new
application filed by Mr. Wells, was also advertised for considera-

tion on February 26. This i.s dependent, however, on the Board
firat deciding Lo allow a new application to be filed on the
propert.y proviously considered in Case.No. BZA 32-73. Copies of
the s tatement reques ting a new hearing (Attachment 1) and the
Secretary' s January 1 G memo to tile Board (Attachment 2) are
attached. Excerpts front the minutes of October 23, 1973, involving
Case No. BZA 32-73 are attached to the memo concerning requests
for re:hearing fc.r all three cases involving houses constructed by
Clowa] Construction, Inc.

After reviewing the attachments and associated minutes, if the
Board determines that sufficient new facts have been presented
to justify alloving another variance application to be considered
on subject prop,u·ty, your action should be to grant the considera-
tion of the new application.

If the Board concurs with the Secretary that the evidence presented
is not sufficient to mat.orially alter the aspects of the case or
justify reconsideration of a new application, the request should
be denied, and any furthur action involving this property should
consi.st of an appeal. to the Disti-:icl Court of Sedgwick County.

JHC: ber

Attachments

cc: William A. Wc·lls, Atlorney, 923 l,st National Bank Bldg.
67202, w/a

Mr. and Mrs. Patrick H. Sinclair, 8902 Birch Lane 67/212, w/a
Joe Houle, I egal Com:.·el, boarl; of Zoning Api'Ca.ls, w/,1

A-J·"A#%*
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ATTACHMENT i
0

LAW OFFICES

LILLESTON, SPRADLING, GOTT, STALLWITZ & HOPE
923 FIRST NATIONAL BANK BUILDING

&INE (316)26378218 S........LIMILION . 1/86-1897

HENA¥ V. GOT¥ STANLEY,VEMILION
I tv......... . lili-IICIRAL'. M.Hopi WICHITA, KANSAS 67202

RONALD M.Go,¥ ST......VERMILION,

GLENN ..YOUNG,JR.
EVANS & lilli ... .lili.1913

ItaM,/INEVANS.JEAR¥ O. BOGLI C.... & LILLISION . 1/13·194/
WILLIAM A WCLLS CAAE¥.LILLES¥O.
H.-IJ.S./uL¥'S SPAAILING I ..... lili-19:0
J.MICHAELPETERS LILLESTON.SPAAOLING,

December 20, 1973 GOTT & StALLWit, . 1950-1950

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals
City of Wichita

Wichita, Kansas 67202

Re: Application for Variance;
8902 Birch Lane

Dear Mr. Galbraith:

Pursuant to. Article III (B) we hereby respectfully
request on behalf of Patrick B. Sinclair and LaDonna M.
Sinclair, owners of the above-referenced property, the
opportunity to present to the Board of Zoning Appeals an
Application for Variance.

In support of this request, we wish the Board of
Zoning Appeals to know that the Application for Variance
contained in Case No. BZA 32-73, filed by Clewal Construction,
Inc. and showing Patrick B. and LaDonna M. Sinclair as
applicants was filed without the knowledge or authorization
of Patrick B. and LaDonna M. Sinclair and that said property

owners and the principal parties interested in the obtaining

104 South Main

of a variance have not heretofore been present or represented
at the hearings on said application. Furthermore, it is our
contention that the application of Mr. and Mrs. Sinclair for
variance will meet the criteria as required under the pro-
visions of Section 2.12.590.B of the Code of the City Of

Wichita and that such facts should be given consideration
64%>V by the Board of Zoning Appeals.

31*t Sincerely thanking you for your kind assistance
in this matter to date, I remain,

Very trul yours

of LILLESTON SPRADLING GOTT

STALLWITZ & HOPE

WAW:mt

%0285

.



BZA 3 2 -73 0
W L KORBER R G. WAYMIRE

3.1 BAUGHMAN CO.
 SURVEY OR S

PHONE 316/262·7271 "3': 330 LAURA
WICHITA. KANSAS 67211

State of Kansas

SS September 14, 1973
County of Sedgwick)

We, Baughman Company, Surveyors in aforesaid county
and state do hereby certify that we did on this 14th day of September, 1973 /ffp·7 ..
survey Lot 13, Block 3, Western Gardens, Wichita, Sedqwick County, Kansas. 4",..0.0

On said lot is house No. 8902 with an attached garage
which is in the clear of all boundary lines. There are no encroachments
on said lot by buildings on the adjacent lots.

The accompanying plat is a true and Cole#Mkt *4'bit
of said survey for mortgagee title insurance.

Surve¥02 Lb .3 2·

/0.0 I kANL
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THE CITY OF WICHITA

OFFICE OF Board of Zoning Appeals DATE February 20, 1974

TO Board of Zoning Appeals

FROM Jack H. Galbraith, Secretary

SUBJECT· Request to Allow an Appli-

cation to be filed on property
previously considered in Case
No. BZA 32-73

On January 22, 1974, the Board of Zoning Appeals considered the -liaabove-captioned request from William A. Wells, attorney, on behalf '€%82
of Patrick B. Sinclair and Ladonna M. Sinclair. Inasmuch as a

fte"fifth member had not yet been appointed to the Board, it was the .4.

action of the Board to defer this request to the meeting of Febru- ary 26, 1974, so that the matter could be considered by a full
Board.

Inasmuch as it was the decision of the Board to allow the associ-

ated cases (BZA 33-73 and BZA 34-73) to be advertised for public
hearing at the Board's February meeting, if the requests for re-
hearing are granted, Case No. BZA 3-74, which represents the new
application filed by Mr. Wells, was also advertised for considera-
tion on February 26. This is dependent, however, on the Board
first deciding to allow a new application to be filed on the
property previously considered in Case No. BZA 32-73. Copies of
the statement requesting a new hearing (Attachment 1) and the
Secretary's January 16 memo to the Board (Attachment 2) are
attached. Excerpts from the minutes of October 23, 1973, involving
Case No. BZA 32-73 are attached to the memo concerning requests
for rehearing for all three cases involving houses constructed by
Clewal Construction, Inc.

After reviewing the attachments and associated minutes, if the
Board determines that s uf ficient new facts have been presented
to justify allowing another variance application to be considered i
on subject property, your action should be to grant the considera-
tion of the new application.

If the Board concurs with the Secretary that the evidence presented
is not sufficient to materially alter the aspects of the case or
justify reconsideration of a new application, the request should
be denied, and any further action involving this property should
consist of an appeal to the District Court of Sedgwick County.
JHG:ber

Attachments

CC: William A. Wells, Attorney, 923 1st National Bank Bldg.
67202, w/a

Mr. and Mrs. Patrick B. Sinclair, 8902 Birch Lane 67212, w/a
Joe Bogie, Legal Counsel, Board of Zoning Appeals, w/a

r
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ATTACHMENT 2

1 \VIE!liTA-SEDG \71- UNTY D A-1 [

MUT[-01-,DLITAM A;:EA 5,1./..1 :NfluG DEL'AnYMEr"r January 16, 19704

To Board of Zoning Appeals

FROM Jack H. Galbraith, Secretary'·.1- '·"''I..>

sllit·,coT Request to allow application to be J.].cd On property
previouslv considered in Case No. 32-73.

Arti.cla III, Paragraph D, of the t.ules and Regulations of
the Board of Zoning Appeals states that:

No app].ication shall ba cons.idared wherein an
application has been previousl. decided,
involving the same Dramises and/of Zoning
Ordinance requirements; excel. in cases where
now plans or now facts pertaining to Maid
requiremants or regulations a.re presented,
sliowing chn.nged conditions or circumstances
which in the opinion of the Bocid, materially
alter the aspects of the: case.

The attorney rouresenting Mr. and Mrs. Patrick Sinclair has

requested that the Hoard allow his clients to file an application
ror variance on the Dronorty proviouslv considered in Case No.
BZA 32-73. lic states that this case was filed by Clowal
Construction, Inc., showing Pc.trick ]3. o·id Labonna H. Si.1,-clair

as applicants, without the knowlodge or authorization of his
clic·.nts. Ila points out that his client:, who a.re the property
0,·mers and the principal parties intaTested in obtaining a 1

variance, have not heretofore men prosant or represented at the
hoa.,ings ou said application. The attorney contends that Mr. and

Mrs. Sinclair will meet the criteria as required under th,0 pro-
E visions of Section 2.12.590.D, Code of the Ci.ty of Wichita, and

that such facts should be given consideration by the Board of
Zoning Appeals

Although the application was orie·inelly f 3.1.c„ with Clowal
Construction, Inc. listed as the ap:,licant, the attorney repre-

--·-r-,ctor was coni...cted :bout the f,:.ilure to list.

Mr. and Mrs. Sjnclair (properly ouners) as co··anplicants. The
therefore inserted theirati·.or:·ic·r., and initialed this chance

on the application. The Sinclairs hore propurly not: r. tlie

dele anci time for the nublic hearing, amd could have an·.recired and,/0
or bcon represented at that time. (Unlike zono cha.ngo :t:.plicatic).,·.,
th · ar,!.licaial. in a DCA case doc,s not h.·:ve 1--9 be the· 111·u:xerty

in this case the contracter vas scrud with nctice

1.c, make the slructur,· C:01120. ;.1, auu therefore filed rn:. variance
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Board Of Zoning A hals r.>
January 1.6, 1974
Pago 2

 If the Board determines that sufficient new
Presented to justify allowing another variance .l
filed on this property, a now filing fec will be
(Paragraph D, Article III, Rules and Regulations
Selling App·pals). If the Board concurs with the

the evidence presented is not sufficient to just,
Of a new application, tho request should be dani,
action involving this 2 oporty should consist of
District Court of Sedqwick County.

fac ts have boon

r.'plication to be
required
of tha Board of

Secretary that
ify reconsideration.
nd, and any further
an appeal to the

JHG: rme

9 Ce: Wil]-iain A. Well.s, Attorney
1 Lillest·on, Sprodli.ng, Gott, Stall-witz & nope

923 First National Bank Building, 67202.%

1 Dir. & Mrs, Patric]: B. Sinclair
8902 Birch Lane, 67212

'f

Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Department

1
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April 11, 1973

Mr. Walter Suter

7371 West Central
Wichita, Kansas 67212

19¢2·
Dear Mr. Suter: Bwt.2*

In regard to 8824 and 8902 West Birch, houses under construction by your
company, the side yard setback is not adequate. It will be necessary for
yout j determine which house (or both) is in vi.,lati in and take proper
steps t correct this violati,n. Occupancy will nit be permitted unless
a variance is granted or vt.,Ijar setback is obtained.

Als., I observed that the conditi_,n Jf the streets is still wt clean; 4243:t.bitui
and considerable lumber, etc. is being stred on the fifteen fiDt public 424.-
right-if-way behind the curb.line.

Due to emplaints received fr.m residents of this area, it will be
necessary for you t. rectiIy this situati.n immediately.

Sincerely,

Jack Kirkby

Inspector

JK:ml

A
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EXCERPT FROM BZA UTES Page 1

October 23, 1973 ' ='.

4

q >:F:%1

m.

CUSICK asked if the next three similar requests were to be
taken together. GALDIaITH announced that the attorney representing
the applicant in Case No. BZA 33-73 had requested that the case be
deferred. GALBRAITH explained that after reviewing the Secretary's
report where it stated that from the plot plan submitted by the
applicant it appeared that the east side yard also violated the

requirements of the zoning ordinance, the attorney had checked
into the matter. After determining that this was correct, he
had submitted a letter requesting that the case be deferred so
that it could be readvertised requesting a variance for both
side yards.

CUSICK asked if the request could be amended to include the
other side yard without readvertising it.

GALBRAITH replied that it was his opinion that the Board
could not consider a variance for a side yard which had' not been
advertised for public hearing and for which adjoining property
owners.had not been properly notified. IS

* 4-621
m.

ttfA© j

GALBRAITH stated he would like to present some background
on all three cases at the same time. He pointed out the area on
the map and explained the variances requested for Lots 13, 14 and

,18. He pointed out that the Subdivision Committee had recently
recommended the vacation of a portion of the utility easement
over which the house on Lot 18 was constructed, and this would
be considered at the next Planning Commission meeting.

Vi<'PO //j--9
4%%%4
Br40@t
*Yff.
·2*ap,31
r**147(*

GALBRAITH summarized the five conditions which must be found
to exist before a variance can be granted. He stated that he

thought it would be difficult to find that all five conditions
existed when Central Inspection advised that the violations had
been found to exist practically since construction began, and
it had been a series of issuing notifications, writing letters,
issuing citations and advising that the houses were not to be
occupied unless variances were granted or the houses conformed,
and now all three houses appeared to be occupied.

8.

14«.

Case No. BZA 32-73 - Clewal Construction, Inc. , 420 Acadia,
Wichita, Kansas, 67212, pursuant to Section 2.12.590.B,
Code of the City of Wichita, requests a variance to reduce
the required side yard setback adjacent to the east line EmE

of Lot 13 from 6 feet to 5 feet, oN propdrty zoned the

%-*KI....9*9P= ,™'09!9V«F:·>·-r'· - - ·.- · , ,' . 1·.,
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EXCERPT FROM BZA J'UTES © Page 2
October 23, 1973

"AA" Single Family Dwelling District, and legally described :
as Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the north .-1

side of Bi reh Lane in an area between Wood Avenue and
Tyler Road..

4.-e

92*t{. ?

GALBRAITH pointed out that although the application for -Ii.*

Case No. BZA 32-73 had originally shown Clowal Construction, Inc.
as the owner of the property, the ownership list indicated that
Patrick B. Sinclair owned the property. He explained that the
applicant's attorney had clarified the matter by explaining that
the deed had been recorded and the Sinclairs were the owners; and -'#M
the attorney had corrected and initialed the application to reflect 
the Sinclairs as the owners and Clewal Construction, Inc. as thecontractor. GALBRAITH went on to review the following Secretary's 
report: -

JURISDICTION:

The Board has. jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist: i

, 1. That the variance requested arises from such condition which
is unique to the property in question and which is not
ordinarily found in the same zone or district; and is not
created by an action or actions of the property owner or
the applicant.

2. That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

4. That the variance desired will not adversely affect the public -I
health, safety, morals, order, convenience, prosperity or
general welfare; and -i-

5. That granting the variance desired will-not be opposed to the
general spirit and intent of Title 28 (zoning ordinance).

ty

L-



EXCERPT FROM BZA

October 23, 1973

QUTES  Page 3

COMMENTS BY THE SECRETARY:

rak'.

On January 16, 1973, an application for a residential

building permit and certificate of occupancy was filed, and
building permit No. C66438 was issued to the applicant for the

construction of a single family house on subject property (Lot 13) .
The site plan accompanying the application indicated that Lot 13
is 80 feet in width and that the house would be 68 feet in width

and would be located on the lot in such a manner as to observe

the requird 6 foot side yards. The Secretary has been advised

that the applicant was repeatedly warned by the Division of Central
Inspection'that the side yard setbacks for one or both houses

being built on Lots 13 and 14 were inadequate. The construction

company was notified by the attached letter dated April 11, 1973,
of the violation. The letter further stated that proper steps
must be taken to correct the violation (s) and that occupancy
would not be permitted unless a variance was granted or the
proper setback obtained.

4 <%'Aifi.'-El,/I
The applicant continued construction, and on September 5,

1973, Central Inspection issued a notice .stating that variances
must be obtained or the structures must be altered to obtain the

required 6 foot side yard on or before September 12, 1973, and
that failure to comply with this notice would be followed by

,prosecution. The applicant subsequently filed requests for
variances· from the Board of Zoning Appeals.

It should be pointed out that although an application for a

building permit is also an application for a certificate of occu-
pancy, when an inspector notifies a builder/owner that the dwelling
under construction is in violation of the zoning ordinance or
building code, the structure cannot legally be occupied until
such violation is corrected. All three houses for which the

applicant has had to file variance requests now have families
living in them despite notification that .they were not to be
occupied. It should also be pointed out that, although the
application lists the owner as Clewal Construction Inc., the
abstract ownership list indicates Patrick B. Sinclair as the
owner. The attorney should clarify this prior to the meeting.

Uniqueness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was in fact created by actions of the applicant

r..9142#.at...:

i
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EXCERPT FROM BZA NUTES 0 page '4

October 23, 1973

(owner) since it is impossible to construct a 68.2 ·foot house on
an 80 foot lot and observe the required 6 foot side yards; in
addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

Adiacent Property:

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not have
an adverse affect on adjacent property owners inasmuch as side
yard requirements are established to provide structures with
adequate air, light and space, and the side yard of Lot 13 which
is in violation adjoins the side yard of Lot 14 which is also in
violation, reducing the distance between dwellings to approximately
9 feet, and the roofs of both structures extend into the side yards.

Hardship:

Although recognizing the problem created for the occupant,
it is difficult for the Sdcretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as the applicant was
informed that the structure was in violation of the required
side yard setback and it was not to be occupied until the violation
,was corrected or a variance obtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however,
the requested variance is for a side yard that is interiorly
located.

Spirit and Intent:

In the opinion of the Secretary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to
the fact that the zoning ordinance requires a minimum side yard
of 6 feet for single family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these
requirements.

: :Itt...1«47
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EXCERPT FROM BZA QJTES Page 5 "
October 23, 1973

RECOMMENDATION:

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation of

the Secretary that the application for variance not be approved.

T. MICHAEL WILSON, attorney for the applicant, addressed the
Board on behalf of his client. He stated that first he would

like to eliminate any idea that anything was done with an intent

to violate any zoning ordinance. He explained that the project

was started shortly after the application for a building permit

was filed last January. The building permit that was taken out '

was for a 68 foot house on an 80 foot lot, and clearly, if

positj.oned correctly, that would comply with the 6 foot side yard
regulations. He stated that was the intent of Mr. Suter, head

of Clewal Construction. When the house was staked prior to

excavation that was exactly how it was staked -- as a 68 foot
house. He said apparently, although thore was no explanation
for it, the subcontractors were in there and the stakes were

knocked down, and rather than advise people in charge that a

stake had been knocked down, somebody just put the stake back in,

and this was possibly how the house got off the correct side yard
r·-

measurement. WILSON stated they were offering this as a possible

L. explanaticn of what had happened. re reminded the Board that last

zJanuary was a time of adverse weather and there was a great deal

of mud, and possibly a vehicle was diciven in and slid over' and
knocked down one of the stakes. WILSON sta ted this was another

i possible explanation, but Suter and the officials of Clewal

Construction did not know how this happened. He emphasized that

this was not done intentionally or with any intent to violate any p
E side yard ordinances. WILSON explained that apparently those in

charge failed to recheck the stakes prior to the time excavation
was done. He added that the foreman in charge of the three pro-

jects for which variances had beon requested had since been
terminated from the company, for obvious.reasons. 4

. hGbo<.2...

.1,#if#WiF

WILSON stated the problem that arose in this case was that

all three. of these homes were occupied. He stated that although

he would not dispute that Central Inspection repeatedly warned
his client from the beginning that the houses were in violation,

as they said they did, he would certainly question whether that
was true or not. He said he thought that probably Suter was
advised, that he was probably told, but certainly not in a letter

form --that there was no evidence of that. He felt that these

*2
me#
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EXCERPT FROM BZA b._)UTES 0 page 6

October 23, 1973

were apparently verbal warnings. The only written request was

in April, after a time the construction of the houses had

progressed to the point where the foundation was poured and *
a great deal of the construction of the Porno was completed.
At that point, WILSON explained, his client was led to believe
it was a matter of requesting a variance, and he did not file
the case at that moment because he was let to believe it did -li
not have to be, but could be done at some future date. He stated -ip

his client was in a great deal of financial difficulty and even413'111
- if he had been required, or if he had known the applications had
•11'·h.L

.I„"„..'-

to be made at that moment, he was not sure Suter would have had --lf

41*te'A the appropriate filing fee -- or legal fees -- to do so. For that

¥692 reason he did not make the applications any sooner than he did.
3 90&94 -

--I'll",<1,1 :t::$&:8'
€.«1:34¢ L
'..

..11-ravi ..cl-eu 1-Ilai Wierl d noclce wen C Ouu Une last part Or -1-I-%/lig
4 ly-- August, that he must make application for a variance or else Ill/*21-
-:01024: prosecution would result, Suter advised his counsel of the problem

and the applications were filed. WILSON said he did agree with

the Secretary that in regard to the five conditions which had
to be met. "uniqueness" would be difficult to justify, other than
the fact this was not a situation created deliberately by his
client -- negligently maybe -- but not deliberately. When Suter

was advised that something would have to be done about it, he did,
with due diligence, proceed to file the applications.

7

WILSON pointed out the variances requested in Cases No.
BZA 32-73 and BZA 33-73 still provided 9 feet between structures,
and under the circumstances he did not think anyone would be
affected since these were internal side yards. He thought it

(9 feet) was still within the spirit and intent of the zoning 950'EI

ordinance requirement of 6 foot side yards, and there would be   . » './.9

no adverse effect on the public welfare by shortening the two
Side yards by some 3 feet. He emphasized it was not a deliberate -2 A ·,<71%"

act, and said he would be glad to answer questions from the Board.

CUSICK asked if anyone was present to speak in opposition.
No one appeared to oppose the request.

GALBRAITH pointed out that representatives from the Central I
Inspection Division were present to answer any questions the
Board might have.

CUSICK stated that.the Board had run into this type of case
before, and it was always difficult when a licensed contractor
made this kind of mistake. Once it is done, the question arises

1 ' 12
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October 23, 1973

what can be done -- cut off the house? Ile mentioned the Board
had required a house to be moved to conform with a front yard
setback less serious than this. CUSICK said he would have to
agree than on an error from a licensed contractor it was awfully
hard to justify that was a permissable error to make. In some

cases where a homeowner did his own work and made a mistake, that
was understandable. IIe said he assumed that the reason contractors
were licensed was so that they would be aware of this sort of thing

WILSON stated that to his knowledge the applicant had never 9
before violated the side yard requirements. He pointed out that
the side of the house for which a variance was requested in 2
Case No. BZA 32-73 was the living quarters of the house, not the ·i
garage, and this would have a very adverse effect on the people k
living in the house. He said this had all come up because they
were trying to close the real estate deal and could not convey
title with this matter pending. He said, like the Board, he
did not know what could be done. It's a brick home --do they knock down the wall of the house with a sledge hammer and move
it in? He said he understood that the Board could not just say
"Well. it's a mistake".

CUSICK said "No. not three times.

, WILSON pointed out that it was three times under the same
conditions, with the same foreman in charge. It was not a sit-
uation where there were three separate incidents divided by a
span of time. It simply resulted from the acts of one individual --
the foreman on the job who did not properly supervise construction
of the homes, and this person was no longer with the company.

CUSICK said he would be interested to hear the representative
from Central Inspection relate how many times he discussed this
matter and with whom.

JACK KIRKBY from the Division of Central Inspection replied
that he would agree that the superintendent on a job was respon-
sible for the mistake, but he thought that if Mr. Suter had super-
vised his superintendents a little more it would not have happened
since it could have been rectified long before the house was
framed up.

f' I

CUSICK asked if they were notified of this when he checked the  . . try
foundations. · #

'23
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KIRKBY replied that he talked with the man on the job, who 3
said they would do something about it right away. He explained  he only got through the area on regular checks about once
every iiI·,0 months, and by the t ime he got back the framing was done.

M .2 42/ME¥

! 1 -- WILSON said that apparently he had talked with the job
foreman and not Mr. Suter. KIRKBY said he had tried to reach

Mr. Suter, but could not get in touch with him.

WILSON said he would suppose, based on that, that he (the
foreman) had probably talked with Mr. Suter and advised him that
the inspector had been out and had indicated to him that something
would have to be done, whether this would be i.n the form of a
variance application or not, he did not know. But obviously that

was the impression Mr. Suter had, so work progressed with this
house. @3

KIRKBY stated he had advised him (the foreman) at the time
not to do any more work on the house. . 2 9/

WILSON stated that the only thing he could say to that was that
apparently that message was not conveyed to Mr. Suter. ,

TAYLOR asked i f he (Wi] son) did not think some question would
,have come to mind by way of the letter, and specifically
"occupancy will not be permitted unless a variance is granted",
and all three houses were occupied. Surely if he had been in

business a number of years he would be aware of some of those
ordinances.

CUSICK pointed out that the letter was written in April.

WILSON said the Board would have to understand that the house
was framed at that point.

CUSICK said he understood that, but that Suter went ahead and
sold the house despite this warni.ng and put people in it.

TAYLOR said surely Suter would have investigated or inquired as
to what was necessary to be done.

WILSON said he believed that Suter was led to believe all
along that he would simply have to apply for a variance and this
thing would be granted, and that would take care of the matter.

L
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He stated that it would be his recommendation that for future
situations like this, Central Inspection go to the job site with

· some sort of court order and stop any further construction on
the house -- simply telling someone on the job site really did
not get the job done.

CUSICK stated that the letter of April 11th should have gotten
the job done. He said that frankly he was adverse to saying the
houses could not be left as they were, but he was more adverse to
the assumption that the request would be granted back in April
and the fact that at that time nothing was done.

WILSON said that as he had indicated, at that point his client
was not in a financial position to do anything.

CUSICK stated that there was even a provision for that, that
the Board could have heard the requests regardless of the applicant's
financial condition.

RICHARDSON asked Mr. Kirkby if the conversation he had with
the foreman on the job occurred before construction started on

0*y:A r m
»934: 1 · the foundation.
./Ak.4.43 1

,

KIRKBY said the foundation was in and the framing was started.

RICHARDSON added that the violation sti.11 could have been
corrected.

I

KIRKBY agreed it could have been, and at much less expense
at that time than at present.

WILSON stated that he did not th ink that the language in the
letter was strong enough: - - "the side yard setback is not
adequate. It will be necessary for you to determine which house
(or both) is in violation and take proper steps to correct this
violation. Occupancy will not be permitted unless a variance
is granted or proper setback is obtained. " WILSON said he did

not think it was strong enough to indicate to his client that he
must cease all future construction on this house until he went
before .the Board of Zoning Appeals to make application for a
variance. He said the applicant had never been in that difficulty
before, and he did not believe he understood that to mean he must
cease all construction on the house until a variance was applied for
and granted.

I.&49/N.
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October 23, 1973

CUSICK asked how long Mr. Suter had been building houses.
WILSON said he could not answer that question.

CUSICK asked if Suter held an official contractor's license.

WILSON said he was sure he did.

CUSICK said he was sure when he was told the house could

not be occupied, and that' s the product he was selling, he uncier-
stood exactly what was meant, and he would have to take exception
to that (statement).

421..

MRS. TAYLOR pointed out that the last·phrase was pretty direct:
It will be necessary to rectify this situation immediately.

MOTION: CUSICK said he would have to move denial
of Case No. BZA 32-73. TAYLOR seccinded the motion.

CUSICK said he would concur with the Secretary's
report that the five conditions could not be justified
and in view of the fact that written notice had been
given as far back as April 11, 1973, and that as a
licensed contractor the applicant knows the 9

regulations, for these reasons he would move for

denial. The motion carried unanimously that the
application be denied inasmuch as the Board failed
to find the five conditions necessary to the granting
of the variance, as shown by the adoption of the
followi.ng Resolution:

littaft
RESOLUTION NO. BZA 32-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
I ·tif

Kansas, by T. Michael Wilson, Suite 430, R. H. Garvey Building,
Wichita, Ka),sas, requests a variance to reduce the required side
yard setback adjacent to the east line of Lot 13 from 6 feet to
5 feet on property zoned the Single Family Dwelling District,

and legally described as follows:

Lot 13, Block 3, Western Gardens Addition to wichita,
Sedgwick County, Kansas. Generally located on the
north si.de of Birch Lane i.n an area between Wood

Avenue and Ty]r Road.
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WILEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WnEREAS, the Board of Zoning Appeals did, at the meeting

of October 23, 1973, consider sai.d application; and

WHEREAS, the Board of Zoning Appeals has proper juris-

diction to consider said request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; and

variance does not arise from such condition which is unique to the
WHEREAS, the Board of Zoning Appeals has found that the

property in question, and was in fact created by the actions of the
applicant (owner) since it is impossible to construct a 68.2 foot
house on an 80 foot lot and observe the required 6 foot side yards;

tia iii addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

WHEREAS, the Board of Zoning Appeals has found that the

granting of the permit for the variance would have an adverse

effect on adjacent property owners inasmuch as side yard require-

ments are established to provide structures with adequate air,
light, and space. and the side yard of Lot 13 which is in violation

' adjoins the side yard of Lot 14 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the roofs

of both structures extend into the side yards.

4440

W

geut

18%

WHEREAS, the Board of Zoning Appeals has found that,

although recognizing the problem created for the occupant, the

strict application of the provisions of Title 28 would not con-

stitute unnecessary hardship upon the applicant/owner inasmuch
as the applicant was informed that the structure was in violation

of the required side yard setback and it was not to be occupied
until the violation was corrected or a variance obtained; and

&49.L

...3-7.

WHEREAS, the Board of Zoning Appeals has found that

although·it is difficult to find the variance desired would not 
'4*..8 adverdely affect the public health, safety, or general welfare, LIli.-,· »*g.:0

the requested variance is for a side yard that is interiorly 1/"//p 2.95*k
located; and

r

W]IEREAS, the Board of Zoning Appeals has found that the
-40. \

granting of the variance desired will be opposed to the general
=t·

spirit and intent oj Title 28 due to the fact that the zoning ,

ordinance requi.res a ininimum si.cio yard of 6 feet for single 9=£4
2/...... .flailimp
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October 23, 1973

family dwellings and it is not possible to construct a 68.2 foot
house on an 80 foot lot and observe these requirements; and

WHEREAS, each of the five conditions required by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the east
line of Lot 13 from 6 feet to 5 feet, on property zoned the "AA

Single Family Dwelling District, and legally described as:

Lot 13, Block 3, Western Gardens Addition to

Wichita, Sedgwick County, Kansas. Generally
located on the north side of Birch Lane in an

area between Wood Avenue and Tyler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of October,
1973.

4?

S/S Kenneth M. Cusick

Kenneth M. Cusick, Temporary
Chairman

ATTEST:

22-y., 4 S/S Jack H. Galbraith

Jack H. Galbraith, Secretary

i€%39 -

9. Case No. BZA 33-73 - Clewal Construction, Inc. 420 Acadia,

Wichita, Kansas, pursuant to Section 2.12.590.B, Code of

the City of Wichita, requests a variance to reduce the

required side yard setback adjacent to the west property a

line from 6 feet to 4 feet on property zoned the "AA"
%*44 Single Family Dwelling District, and legally described

as Lot 14, Block 3, Western Gardens Addition, Wichita,

Sedgwick County, Kansas. General ].v located on the north

3*66 side of Birch Lane in an area between Wood Avenue and

Tyler Road.

0 2*GF
37,3te.
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GALBRAITH explained that the attorney for the applicant
had requested that this case be deferred so a variance could be · 4
requested for the other side yard and it could be readvertised
for public hearing for the meeting of November 27, 1973.

MOTION: CUSICK moved, RICHARDSON seconded, and it
carried unanimously that Case No. BZA 33-73 be
deferred to the November 27th meeting.

10. Case No. BZA 34-73 - Clewal Construction, Inc., 420 Acadia,
Wichita, Kansas, pursuant to Section 2.12.590.B, Code of -
the City of Wichita, request a variance to reduce the re-

<i;ki quired side yard setback adjacent to the north line of .=4<11 COS.¢f< '0419'fi-2 Lot 18 from 6 feet to 3 feet on property zoned the "AA"
31/I'll//& 4

Vill/££6%%24adSingle Family Dwelling District and legally dascribed as
·Lot 18, Block 3, Western Gardens Addition, Wichita, Sedgwick
County, Kansas. Generally located on the east side of Birch
Lane in an area between Wood Avenue and Tyler Road.

GALBRAITH pointed out the area on the map and reviewed the
following Sacretary' s report:

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

fiffy·

&**Ufatur

Ef?499

1, That the variance requested arises from such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

*Net.

2. That the granting of the permit for thevvariance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

4. That the variance desired will not adversely affect the pub-
lie health, safely, morals, order, convenience, prosperity
or general welfare; and ,

ii_----I--Ill--I--lilllll...........///mi....Will.....imimiwi/-
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Qctober 23, 1973

5. That granting the variance desired will not be opposed to 1
the general spirit and intent of Title 28 (zoning ordinance). J

COMMENTS BY THE SECRETARY:

On December 27, 1972, an application for a residential build-
ing permit and certificate of occupancy was filed, and building
permit No. C66196 was issued .to the applicant for the construction
of a single famil.y house on subject property (Lot 18) . The site

plan accompanying the application indicated that Lot 18 is 80 feet
in width and that the house would be 68 feet in width and would
be located on the lot in such a manner as to observe the required
6 foot side yards. The Secretary has been advised that the appli-
cant was given several verbal warnings 'by the Division of Central
Inspection that the side yard setback was inadequate.

On September 5, 1973, Central Inspection issued a notice stat-
ing that a variance must be obtained or the structure must be
altered to obtain the required 6 foot side yard on or before
September 12, 1973, and that failure to comply with this notice
would be followed by prosecution. The applicant subsequently
filed a request for variance from the Board of Zoning Appeals.
In addition to extendinfr into the north side yard approximately

' 3 feet, the dwelling also encroaches on the 5 foot utility
easement adjacent to the north property line, and vacation case
No. V-0660 has been filed to vacate this easement.

It should be pointed out that although application for a
building permit is also an application for acertificate of
occupancy, when an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning
ordinance or building code, the structure cannot legally be
occupied until such violation is corrected.

Uniqueness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was in fact created by actions of the applicant
(owner) since it is impossible to construct a 68.2 foot house on
an 80 foot lot and observe the required 6 foot side yards.

r.ma
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Adjacent Property:

It is the opinion of the Secretary that inasmuch as the

dwelling adjacent to the north of subject property maintains a

larger than average side yard of approximately 8 feet, the

desired variance should have no adverse effect on adjacent

property, unless there is later an addition to the house.

Hardship:

Although recognizing the problem created for the occupant,

it is difficult for the Secretary to find that the strict appli-

cation of the provisions of Title 28 would constitute unnecessary

hardship upon the applicant/owner inasmuch as a structure is not

to be occupied until a violation is corrected or a variance
obtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to
find the requested variance would not adversely affect the public
safety, health, morals, order, convenience, prosperity or general
welfare; however, the area in violation is interiorly located.

Spirit and Intent:

In the opinion of the Secretary,.the variance desired will
be opposed to the general spirit and intent of Tit].e 28 due to

the fact that the zoning ordinance requires a minimum side yard

of 6 feet for single family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these

requirements.

October 23, 1973

L

RECOMMENDATION:

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation

of the Secretary that the application for variance not be approved.

GALBRAITH announced that the Board had received a letter from

Mr. G. A. Hultman, an adjacent: property owner to the east, who
stated i-hat he objected to the variance because he thought that

6 foot side yards were almost too small'.

k
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CUSICK asked how long the f irst house (BZA 32-73) was.
GALBRAITH replied that it was 68.2 feet long, the same as the
house currently being consi dered. The house on Lot 14 (BZA 33-73'
which was deferred) was 68.1 feet long, and all were placed where 1*3<37*
the lots were approximately 80 feet wide.

T. MICHAEL WILSON, representing the applicant, stated that he
presumed the Central Inrpection Division would again state that
they verbally warned contractors, or foreman, on the site that
they were in violation. However, WILSON said lie was not able to
see any evidence that any written notification was ever sent to
Mr. Suter, President of Clewal Construction. He said that if
there was any written documentation of any warning whatsoever
relative to that, he was unaware of it.

JACK KIRKBY, from the Central Inspection Division, stated
that he sent a notice on the violation in September.

WILSON said that when they filed the application, in
September after receiving the notice. Prior to that, WILSON said
he presumed there had been some oral notification.

KIRKBY said that this mistake was not brought to his attention
' until the man on the construction job told him about it.

CUSICK said that the oddity here was that all three houses
were within 0.1 foot of being exactly the same length, which
seemed the strangest part of the whole application to him.

MOTION: CUSICK said he moved the deni.al of the
application, TAYLOR seconded, and it carried
unanimously that the request be denied for the
same reason as in the first application --
a licensed contractor knows the regulations, and
the five conditions necessary to the granting
of the variance could not be found to exist, as
shown by the adoption of the following resolution:

·*30#W
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RESCIUTION NO. BZA 34-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, by T. Michael Wilson, Suite 430, R. H. Garvey Building,
300 West Douglas, Wichita, Kansas, requests a variance to reduce 90403the required side yard setback adjacent to the north line of Lot
18 from 6 feet to 3 feet on property zoned the "AA" Single Family
Dwelling District, and legally described as follows:

Lot 18, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generall.v located on the
lEast side of Birch Lane i.n an area between Wood
Avenue and Tyler Road.

WHEREAS, proper notice as required by ordinance and by
the rules of +the Board of Zoning Appeals has been given; and

4 WHEREAS, the Board o f Zoning Appeals did, at the
meeting of October 23, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris-
diction to consider said request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; .and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unique to
the property in question, and was in. fact created by actions of
the applicant (owner) since it is impossible to construct a 68.2
foot house on an 80 foot lot and observe the required 6 foot side
yards; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for variance will not adversely affect the
rights of adjacent property owners or residents inasmuch as the
dwelling adjacent to the north of subject property maintains a
larger than average side yard of approxima tely 8 feet; and

WIIEREAS, the Board of Zoning Appeals has found that
===*ltalthough recognizing the problem created for the occulpant, the

1

strict application of the provisions of Title 28 would not c'-. -
stitule· unnecessary hardship upon the applicant/owner inasmuch
or a variance obtained; and
as a structure is not to be occupied until a violation is corrected
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WHEREAS, the Board of Zoning Appeals has found that
although it is difficult to find the requested variance would J
not adversely affect the public safety, health, morals, order,
convenience, prosperity or general welfare, the area in violation
is interiorly located; and

WHEREAS, the Board of Zoning Appeals has found that thee 4.

variance desired will be opposed to the general spirit and intent
of Title 28 due to the fact that the zoning ordinance requires a
minimum side yard+of 6 feet for single family dwellings and it is
not possible to construct a 68.2 foot house on an 80 foot lot and
observe these requirements; and

WHEREAS, each of the five conditions required by Section
'· 2.12.590.B, Code of the City of Wichita, to be present before a

variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a var iance
to reduce the required side yard se tback adjacent to the north
line of Lot 18 from 6 feet to 3. feet on property zoned the "AA"
Single Family Dwelling District, and legally described as:

Lot 18, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generallv located on the
East si.de of Birch Lane in an area between Wood
Avenue and Tvler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of October,
1973.

tui '

S/S Kenneth M. Cusick
Kenneth M. Cusick,

Temporary.Chairman

ATTEST:

S/S Jack H. Galbraith
Jack H. Galbraith, Secretary

1 16,501
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BEFORE THE BOARD OF ZONING APPEALS

'33(NU
IN THE MATTER

OF

BAZ 32-73

634
--9 STATEMENT OF JUSTIFICATION

WHEREAS, it has been brought to the attention of the applicant,

Patrick B. Sinclair, that the residence and the property his family

has recently purchased and now occupies is in violation of City

Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2) inasmuch as the

northeast corner of their residence is 5.58 feet from the east

property line and the southeast corner of their residence is 5.45

feet from the east property line; whereas, it is this applicant's

desire to seek a sideyard setback variance from 6 feet to 5 feet

along the east property line so as to comply with the zoning ordinance

of the City of Wichita; and whereas, it is·understood by the applicant

that before a request for a variance may be granted, the Board of

Zoning Appeals must find that all of the five conditions set out in

Code Chapter 2.12.590 B must be shown. Therefore, this applicant

hereby submits the following statement of justification to accompany

his application for variance.

4 1. That the variance requested arises from such condition

which is unique to the property in question and which is not ordinarily &

found in the same zone or district; and is not created by an action or

actions of the property owner or the applicant.

The variance requested appears to arise
from a problem created by human error on the
part of the building subcontractors·who were
assigned the responsibilities of pouring the
foundation from the stake work previously done.
It does not appear to be an attempt to put a
larger than authorized houte on the lot; as the
plot plan indicates, a 68 foot house was.intended
for an 80 foot lot. Due to an error on the part
of someone, other than the applicant, the house
was built approximately 4 inches larger than it
should have been and shifted slightly too far
toward the east property -line to comply with
the sideyard setback requirements.

tyrF.D:.

14<865;

L



ft/L

7. i

.' " ' . 2/U/41*66-I-<-Ili-Ill
fi

NAP,

:I

4/444,

Q

It is clear in this case.that the condition

for which the variance is requested was not
created by the applicant. The applicant, Mr.
and Mrs. Patrick Sinclair, located subject

8 property through Dotzour Realtors and through
- them contracted to buy their home. All of this

was after the home was substantially built and
2 before the problem of the variance came to light.
i No documented notice of violation ever went to

the builder with respect to 8902 Birch Lane until
a letter dated April of 1973. This was well after

the home was substantially started. Even then,
Walt Suter, President of Clewal Construction, Inc.,

does not acknowledge ever having received notice
of the violation.

42*?A

7,0 .W.' 4
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At such time as the violation on said property
became known to applicant, who is not an experienced

homebuyer, the subject property representing his
first home, applicant received the assurance of the
builder that no real problem existed and that a

variance would be applied for and obtained. Not

having any reason to doubt that the builder was
knowledgeable concerning such matters or to doubt

3 the integrity of the builder, applicant completed
loan arrangements and incurred loan and closing
costs totalling $27,023.99.

E

As the builder is no longer the owner of said

.42».69·« property and is insolvent and the denial of this
application Would not work as a penalty to other
than an innocent party, and because of the unique
set of circumstances surrounding this matter, it

:9*;151'
is felt that Condition No. 1 is met.

2. That the granting of the permit for the variance will not

adversely effect the rights of adjacent property owners or residents.

Even though this variance requested has been
pending and advertised since September, 1973, no
adjacent property owners or residents have com-
plained that they would be adversely effected. In

fact, a petition containing twenty (20) names repre-
senting ten (10) families in the neighborhood have
signed the petition requesting the Board of Zoning
Appeals to grant requested variance and they further
acknowledge that granting the requested sideyard
variance setback will have no adverse effect on

adjoining property owners.

0.Ef;·:·?3
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Although brief, this portion of the statement
of justification is intended to meet the conditions .i:,f 7 .<t j¢ 7.»
that the granting of the permit for the variance **4 I . '/'&
will not adversely effect the rights of adjacent 4> F >f"fi
property owners or residents, and should be considered =#ES 3. pl

met, as in this case, where when having had the oppor- .4//2
tunity to complain, no adjacent property owners have. ,"lima

--r

3. That the strict application of the provisions of Title 28

of which variances requested will constitute unnecessary hardship upon

the property owner represented in the application.

If the requested variance is not granted, :
certainl.y the applicant and his family will suffer

-2-
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In summary, it becomes clear that strict appli-
cation of the provisions of Title 28 of which
variances requested will constitute unnecessary
hardship upon the applicant and his family.

4. That the variance desired will not adversely affect the

public health, safety, morals, order, convenience, prosperity or

general welfare.

severe financial injury. Specifically, the
applicant has invested a sizeable sum of his
own money in the property and has made certain --:
other commitments inherent in buying one's own
home. In addition to incurring a loan and -
closing costs in the amount of $27,023.99,
applicant has invested additional sums in his ..m'

home and has, as a result of the insolvency of
the builder, been required to spend substantial
sums of money and time in completing work not
finished by the builder.

If the variance is not granted, the house
or a portion thereof may be, as the City legal
staff suggests, torn down, moved or modified to
conform. Any costs incurred or losses resulting
therefrom will be solely at the injury of the
Sinclairs as the builder is not financially capable
of responding or coming to their assistance. In

fAct, builder's corporate charter has been revoked
and Clewal Construction Company is no longer in
existence.

Further, as a result of the violation, 17*-
applicant's property is no longer saleable at

-Iany sum close to its original purchase price and
has little resale value.

Eli
/ixe'2
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It should be understood that both areas in :i= 71
violation are interiorally located and not areas . *4

**494 in a position to affect the public in general.

f.#tul D In other words, the parties most affected,if· not g**
the only parties affected, would be the neighbors .t
immediately adjacent to the violations. Still

adjacent home on the west as it is approximately - fill:
there is adequate light, air and space between the ... 9]=*

14 feet 6 inches from the subject property. The .... Bil.;
property.on the east is approximately 10 feet 6-1/2 ./1 =limm
inches from the northeast corner of the subject
property and 11 feet 4 inches from the·southeast 3*/Ml#

443%130
- corner of the subject property.

.· r' ..2.la.
5. That granting the variance desired will not be opposed to 3220£:· · '42.I

y /8 \ .jusethe general spirit and intent of Title 28 (Zoning Ordinance). lime /*
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When construing condition No. 5 (the variance
will not be opposed to general spirit intent of

Title 28) consideration should 'be given to excep-
tions and variances which are also a part of Title
28. This is stated as well as can be in the open-
ing remarks of the ruler: and regulations of the
Board of Zoning Appeals, to-wit:

"The intent and purposes of therin
rule.s and regulations in to provide pro-
codures lor the Board of Zoning Appeals

bift
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to follow in the consideration of appli-
e

2.-st@f,flf/' cation for appeals by those persons who
do not agree with the interpretation of

superintendent of central inspections; to
the zoning ordinance as made by the.

provide relief for those persons in the
form of modifications or variances to the

strict interpretation of the zoning ordin-
ance, who would suffer a severe hardship
if the ordinance were strictly enforced;
and to consider exceptions to the zoning
ordinance as authorized by Title 28 of the
Code of the City of Wichita.
(Emphasis Supplied)

This case when considering the applicant's
innocent position is just what the exceptions and
variances to the zoning ordinances was created for.

/4939

Respectfully submitted,

LILLESTON SPRADLING GOTT STALLWITZ & HOPE

Attorneys for Applicant

William/A. Wells

t*4511
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SECRETARY'S REPORT

CASE NO. BZA 3-74

APPLICANT: Patrick B. Sinclair, 8202 Birch Lane, Wichita, Kansas.

AGENT: William A. Wells, 923 First Nat'l Bank Bldg.,
Wichita, Kansas.

REQUEST: Variance pursuant to Section 2. 12. 590. B, Code of the City
of Wichita, to reduce the required side yard setback adjacent to
the east line of Lot 13 from 6 feet to 5 feet.

GENERAL LOCATION: North side of Birch Lane in an area

between Wood Avenue and Tyler Road.

ZONING: Subject property is zoned the "AA" Single Family Dwelling
District, as are those properties to the east, west, south,
and north.

LAND USE: Subject property contains a single family home, as do
those properties to the east, west, and south. The property to the
north is undeveloped.

ya

0

JURISDICTION: 909%
>E

The Board has j urisdiction to consider the variance request under *M
the provisions outlined in Section 2.12.590.B, Code of the City of
Wichita. The Board may grant the request when all five of the fol-
lowing conditions are found to exist:

M

1. That the variance requested arises from such condition which is
unique to the property in question and which is not ordinarily
found in the same zone or district; and is not created by an
action or actions of the property owner or the applicant.

2. That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the s trict application of the provisions of Title 28, of
which variance is requested, will constitute unnecessary hard-
ship upon the property owner represented in the application.

4. That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity or
general welfare; and

5. That granting the variance desired will not be opposed to the li.
general spirit and intent of Title 28 (Zoning ordinance).

9747?·24
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Page 2 - Secretary's Report
Case No. BZA 3-74

COMMENTS BY THE SECRETARY

On January 16, 1973, an application for a residential building per-
mit and certificate of occupancy was filed, and building permit
No. C66438 was issued to the contractor,Ser Clewal Constuction, Inc.
for construction of a single family house on subject property (Lot
13). The site plan accompanying the application indicated that Lot
13 is 80 feet in width and that the house would be 68 feet in width
and would be located on the lot in s uch a manner as to observe the
required 6 foot side yards. The Secretary has been advised that the
contractor, or his agents, were orally warned by the Division of
Central Inspection that the side yard sotbacks for one or both
houses being built on Lots 13 and 14 were inadequate. The construe-
tion company was notified by the attached latter dated April 11,
1973, of the violation. The letter further stated that proper steps
must be taken to correct the violation(s) and that occupancy would
not be permitted unless a variance was granted or the proper setback
obtained.

The contractor continued construction, and on September 5, 1973,
Central Inspection issued a notice stating that variances must be
obtained or the structures must be altered to obtain the required
6-foot side yard on or before September 12, 1973, and that failure
to comply with this notice would be followed by prosecution. The

contractor subsequently filed requests for variances from the Board
of Zoning Appeals.

It should be pointed out that although an application for a build-
ing permit is also an application for a certificate of occupancy,
when an inspector notifies a builder/owner that the dwelling under
construction is in violation of the zoning ordinance or building
code, the structure cannot legally be occupied until such violation
is corrected. All three houses for which the contractor has had
to file variance requests now have families living in them despite
notification that they were not to be occupied.

On October 23, 1973, the Board of Zoning Appeals considered an
application for variance (BZA 32-73) on subject property filed by
Clewal Construction, Inc. as the contractor and listing Patrick B.
and LaDonna M. Sinclair as owners. It was the action of the Board

to find that all five conditions necessary to the granting of a
variance did not exist, and the request for variance of the required
side yard setback was denied. The Board is to first consider whether

or not o request for filing a new application is to be granted to
Mr. Sinclair.

Uniqueness:

The failure to meet side yard requirements arises from failure to
position the house correctly on the lot, not from "a condition unique
to the property in question and which is not ordinarily found in
the same zone or district; and is not created by an action or actions
of the property owner or applicant, as required by the provisions of
KSA 12-715 C State statutes) and Section 2. 12. 590.B, Code of the City

1
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Page 3 - Secretary's Report 
Case No. BZA 3-74

of Wichita. The problem was created by Clewal Construction, Inc.
(or its agents), which owned the property at the time of construc-
tion, and the Division of Central Inspection notified the company
and/or its agents, both orally and in writing, that the structure
was not to be occupied until the violation was corrected or a vari-
ance obtained. Neither can it be justified that "the problem is
not created by an action or actions of the property owner or the
applicant", since Clowal Construction was the property owner at the
time the violation occurred. (It is difficult to see how clear title
could have been furnished by the contractor to the Sinclairs in the
presence of this violation, since a copy of the plat furnished by the
surveyor as a "true and correct exhibit of said survey for mortgage
title insurance" clearly indicates the required 6-foot side yard
is not observed adjacent to the east property line.) It does not

appear that a change in ownership would allow the j ustification of
uniqueness since uniqueness must arise from a condition related to
the actual property in question, not an error by the contractor.

It is, therefore, the opinion of the Secretary that the variance re
quested does not arise from such condition which is unique to the
property in question, and was in fact created by actions of the
former property owner, since it is impossible to construct a 68.2
foot house on an 80-foot lot and observe the required 6-foot side
yards; in addition, the contractor was given adequate notice and
instructed to correct the violation prior to occupancy.

ARi©

Adjacent Property:

It is the opinion of the Secretary that it is difficult to find that
the granting of the permit for variance would not have an adverse
affect en adjacent property owners inasmuch as side yard require-
ments are established to provide structures with adequate air,
light and space, and the side yard of Lot 13 which is in violation
adjoins the side yard of Lot 14 which is also in violation, reduc-
ing the distance between dwellings to approximately 10 feet. and
the roofs of both structures extend into the side yards.

*95 >02
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Hardship:

KSA 12-715 and Section 2. 12. 590.B, Code of the City of Wichita,
provide that the Board mus t find that "the strict application of ,
the provisions of Title 28 of which variance is requested will con- .00""%:-
stitute unnecessary hardship upon the property owner represented in
the application." In other words, the hardship must be created 'ifIt*i · f: :.fia
by the provisions of the ordinance, not the actions of the owner,
applicant or some other person, in order for relief by means of 4¢82=9

a variance to be granted. It has been the policy of the Board, m.4

based on legal interpretations and court decisions from many juris-
dictions, that the hardship must not be economic, but must relate
to a specific piece of property, and be caused by the provisions of ./6.

the ordinance which,if strictly enforced, would prevent eny reason-  · '·09
able use of the property.
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Page 4 - Secretary's Report
Case No. BZA 3-74

Although recognizing the problem created for the occupant, it is
difficult for the Secretary to find that the strict application of
the provisions of Title 28 would constitute unnecessary hardship
upon the applicant/owner inasmuch as the previous owner (the con-
tractor) was informed that the structure was in violation of
the required side yard setback, and it was not to be occupied
Until the violation was corrected or a variance obtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to deter-
mine whether or not the requested variance would adversely affect
the public health, s afety, or general welfare; however, the re-
quested variance is for a side yard that is interiorly located.

3 Spirit and Intent:

In the opinion of the Secretary, the variance desired will be
opposed to the general spirit and intent of Title 28 due to the fact

4.§3? that the zoning ordinance requires a minimum side yard of 6 feet
for single family dwellings and it is not possible to construct a
68.2-foot house on an 80-foot lot r.nd observe these requirements.

RECOMMENDATION

Inasmuch as all five conditions necessary to the granting of the
variance cannot be found to exist, it is the recommendation of the
Secretary that the application for variance not be approved.
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WICHITA-SEDGWICKCOUNTY

DATE f

METROPOLITAN AREA PLANNING DEPARTMENT January 31, 1974

TO Memo to the Files

FROM Jack Galbraith, Secretary, Board of Zoning Appeals

suaJEcT BZA Cases 32-73, 33-73 and 34-73

On January 29, 1974, Mike Wilson and Mr. Erickson came in to
discuss the procedure on the above-captioned cases. Specifically.
Wilson's request was would I readvertise the three cases for
the BZA meeting of February 26, 1974, even though I had not
been so instructed by the Board. Since the Boa rd had split
on this decision 2-2, I advised that, administratively I
didn't want to be responsible for readvertising the cases
when I had not been instructed to do so. He then asked if

I would contact each member to see if they would so authorize
as the clients involved were about to be foreclosed.

In contacting the members, three were opposed to readvertising
until they made that decision on February 26th. Mr. Clonts
was in favor and Mrs. Murphy requested that I use my judgment
based on the desire of the other members, that she would

probably Vote to rehear the cases since she was a new member
and had not been on the Board when originally considered and
denied.

On January 30, 1974, Mike Wilson discussed the matter with
Bob Lakin and I along with Tom Powell of the Legal Staff.
After advising him of the poll. he wanted to contact the
three members to see if they would change their position.

The general discussion was to attempt to expedite the
procedure on to the District Court, to see if that wouldn't
assist in reaching a quicker, more equitable solution to all
those concerned. It was left that we would contact the Director
of Law and advise Wilson by Thursday or Friday.

JHG:js
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,  ATTACHMENT 2
WICHITA-SEDGWICK LOUNTY . DATE

January 16, 1974METROPOLITAN AREA PLANNING DEPARTMENT

To Board of Zoning Appeals

FROM Jack H. Galbraith, Secretary

SUBJECT Request to allow application to be filed on property ·
previously considered in Case No. BZA 32-73.

Article III, Paragraph D, of the Rules and Regulations of
the Board of Zoning Appeals states that:

No application shall be considered wherein an
application has been previously decided,
involving the same premises and/of Zoning
Ordinance requirements; except in cases where
new plans or new facts pertaining to said
requirements or regulations are presented,
showing changed conditions or circumstances
which in the opinion of the Board, materially
alter the aspects of the case.

The attorney representing Mr. and Mrs. Patrick Sinclair has
requested that the Board allow his clients to file an application
for variance on the property previously considered in Case No.
BZA 32-73. He states that this case was filed by Clewal
Construction, Inc., showing Patrick B. and LaDonna M. Sinclair
as applicants, without the knowledge or authorization of his
clients. He points out that his clients, who are the property
owners and the principal parties interested in obtaining a
variance, have not heretofore been present or represented at the
hearings on said application. The attorney contends that Mr. and
Mrs. Sinclair will meet the criteria as required under the pro-
visions of Section 2.12.590.B, Code of the City of Wichita, and
that such facts should be given consideration by the Board of
Zoning Appeals.

Although the application was originally filed with Clewal
Construction, Inc. listed as the applicant, the attorney repre-
senting the contractor was contacted about the failure to list
Mr. and Mrs. Sinclair (property owners) as co-applicants. The

attorney therefore inserted their names and initialed this change
on the application. The Sinclairs were properly notified of the
date and time for the public hearing, and could have appeared and/

or been represented at that time. (Unlike zone change npplications,

the applicant in a BZA case does not have to be the property
owner. In this case the contractor was served with notice

to make the structure conform, and therefore filed the variance

request.)

/503 '
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Board of Zoning 7 -leals
January 16, 1974

0
Page 2

If the Board determines that sufficient new facts have been
presented to j ustify allowing another variance application to be
filed on this property, a new filing fee will be required
(Paragraph D, Article III, Rules and Regulations of the Board of
Zoning Appeals). If the Board concurs with the Secretary that
the evidence presented is not sufficient to justify reconsideration 344·«of a new application, the request should be denied, and any further
action involving this property should consist of an appeal to the
District Court of Sedgwick County.

JHG:rme

cc: William A. Wells, Attorney
Lilleston, Spradling, Gott, Stallwitz & Hope
923 First National Bank Building, 67202

Mr. & Mrs. Patrick B. Sinclair

8902 Birch Lane, 67212

Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Department

L



January 24, 1974

Mr. T. Michael Wilson
Stinson, Wi,dom & Lai:well
Attorney, at Law
Suite 430, R. H. Garvey Building
300 Weat Douglas
Wichita, Kania, 67202

Subject: Cases No. BZA 32-73,
BZA 33-73 and BZA 34-73 -
Request for rehearing.

Dear Mr. Wilson:

At the regular Inciting of the Board of Zoning Appeals on
January 22, 1974, your request for a rehearing of Cases No.
BZA 32-73, BZA 33-73 and BZA 34-73 was considered.

Inaamuch as a motion to approve this request resulted in a
mot vote (2-2), consideration of this request was deferred
until the next regular meeting, as provided by Article VII. C
of the Rules and Regulations of the Board of Zoning Appeals.
Your request for rehearing will be scheduled for the meeting 24. r

of February 26, 1974. Inasmuch as you indicated that you had
additional information to preint to the Board, please submit
copies to our office by 5:00 p.m. on February 13, 1974, 00
that it can bo mailed to them with our agenda.

If you have any question, concerning this matter, pleame con-
tact thi, office.

Very truly yours,

Jack H. Galbraith

Secretary

JUG: rme
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January 23, 1974

Mr. William A. Wells, Attorney
Lille•ton, Spradling, Gott, Stallwitz & Hope
923 First National Bank Building
Wichita, Kansas 67202

Subject: Request to allow appli-
cation to be filed on

property previouily con-
sidered in Cale No.

BZA 32-73.

Dear Mr. Wells:

At the regular meeting of the Board of Zoning Appeals on K¥*92 2

January 22, 1974, your request to allow Mr. and Mrs. Patrick
Sinclair to file an application for variance on the property
previously considered in Cage No. BZA 32-73 and generally
located on the north side of Birch Lane in an area between
Wood Avenue and Tyler Road, was considered.

Inasmuch as a fifth member hai not yet been appointed to the
Board of Zoning Appeals, it was the action of the Board to
defer this request until the meeting of February 26, 1974,
so that the matter could be considered by a full Board. If
you have any questiong concerning this matter, please contact
thim office.

Very truly yours,

Jack H. Galbraith
Secretary

JHG:rate

cc: Mr. & Mrs. Patrick B. Sinclair, 8902 Birch Lane, 67212

L
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WICHITA-SEDGWICK COUNTY DATE

January 16, 1974METROPOLITAN AREA PLANNING DEPARTMENT

To Board of Zoning Appeals
FROM Jack H. Galbraith, Secretar

SUBJECT Request for rehearing of cases BZA 32-73, BZA 33-73
and BZA 34-73.

On December 20, 1973, the attorney for the original applicant,
Clewal Construction, Inc., submitted requests for rehearing for
cases BZA 32-73, BZA 33-73 and BZA 34-73. Article VIII of the

Rules and Regulations of the Board of Zoning Appeals provides
that such requests:

...Shall be in writing and duly verified and
shall be submitted to the Secretary of the
Board within sixty (60) days of the date of the
original hearing. No requests for rehearing
shall be entertained unless new evidence is

submitted which could not reasonably have been
presented at the previous hearing.

It is further stated that the "Secretary of the Board shall
determine if a rehearing shall be allowed, however, the applicant
shall have the right to appeal the Secretary's determination to
the Board of Zoning Appeals."

Pertaining to case BZA 32-73, the Secretary had previously
been contacted by an attorney representing the owners of subject
property, who advised that he was submitting a request for per-
mission to file a new application on behalf of his clients.
Because of the unusual circumstances involving the property, in
that both attorneys had an interest in this case, and due to the
determination of the Secretary that the attorney representing Clewal
Construction, Inc., and its assignees (the Farmers and Merchants
State Bank of Derby) failed to present sufficient new evidence
which could not reasonably have been presented at the previous
hearing, this request was denied by the Secretary. The attorney
for the Clewal Construction, Inc. advised the Secretary that he
wished to exercise his right to appeal this determination to the
Board at its next regular meeting.

With repsect to the requests for rehearing for cases
BZA 33-73 and BZA 34-73, after reviewing the statements sub-
mitted by the attorney for the applicant, it was the determina-
tion of the Secretary that none of the information provj.ded
constituted new evidence. In fact, it was the opinion of the

-1
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Board of Zoning Appeals
January 16, 1974
Page 2

Secretary that at the Board's meeting of November 27, 1973,
these same points were made. The facts pertaining to either
case did not appear to have changed, and therefore the requests
for rehearing of cases BZA 33-73 and BZA 34-73 were denied.
The applicant's attorney again advised the Secretary that he
wished to appeal this decision to the Board.

Attached for your information and review are copies of
the statements submitted by the attorney requesting a rehearing.
Consideration of these requests has been scheduled for your meet-
ing of January 22, 1974. upon your review, should you determine
that there is sufficent new evidence to warrant a new hearing,
your action should be to instruct the Secretary to readvertise
these cases for public hearing. The attorney for Clewal
Construction, Inc. and its assignees would then follow the
same procedure as was followed in consideration of the
original application (Paragraph A, Article VIII, Rules and
Regulations of the Board of Zoning Appeals). That is, a new
application, filing fee and statement of justification would
be required.

However, if you concur in the Secretary's position that the
evidence is not sufficient to warrant a rehearing, the requests
should be denied and any further action by the attorney represent-
ing Clewal Construction, Inc. and its assignees should consist of
an appeal to the District Court of Sedgwick County.

JHG:rme

Attachment

cc: Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Department

T. Michael Wilson
Stinson, Wisdom & Lasswell
Attorneys at Law
Suite 430, R. H. Garvey Building
300 West Douglas, 67202

Mr. Charles Manning
8808 Birch Lane, 67212

Mr. & Mrs. Steven Erickson
8824 Birch Lane, 67212
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January 16, 1974 UWl

Board of Zoning Appeals

Jack H. Calbraith, Secretary
=2 1.

previouily conlidered in Caae No. BEA 32-73. Llip ,

Riqu,Bt to allow application to be filed on proporty

Article III, Paragraph D. of the Rules and Regulations of
the Board of Zoning Appeal, Itates that:

No application ehall be considered wherein an
application has been previously decided,
involving the Bama premise, and/of Zoning
Ordinance requirements, except in cases where
new plans or new facts pertaining to said
requirements or regulations are pre,ented.
showing changed condition, or circumitances
which in the opinion of the Board, materially
alter the ampects of the case.

£ E
KLE@Sg*
1 0.9

: r.··r

i##334;1*

1*,lA

*45*ap.

The attorney repre-nting Mr. and Mrs. Patrick Sinclair hai
requested that thi Board allow him clients to file an application
for variance on the property previoully considered in Case No.
BEA 32-73. He atatea that this Gale was filed by Clewal
Construction. Inc., showing Patrick B. and LaDonna M. Sinclair
as applicantl, without the knowledge or authorization of his
clients. He point, out that his clients, who are the property
owners and the principal parties intere,ted in obtaining a
variance, have not heretofore been present or represented at the
hearings on maid application. The attorney contendi that Mr. and
Mri. sinclair will meat the criteria ai required under the pro-
visions of Section 2.12.590.B, Code of the City of Wichita, and
that luch fact, Ihould ba given consideration by the Board of
Zoning Appeale.

cy·tk925*
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Although the application wai originally filed with Clowal
Con,truction, Inc. lioted as th• applicant, the attorney repre- ....

senting the contractor wan contacted about the failure to list -
Mr. and Mri. Sinclair (property ownari) as co-applicants. Thi --3

'. attorney therefore in•orted their name• and initialed this change
). on the application. The Sinclairs were properly notified of the

date and time for the public hearing, and could have appeared and/
. or been represented at that time. (Unlike zone change applicationi,

the applicant in a BEA caes does not have to be the property
owner. In this case thi contractor wai mer, od with notice

to make the structure conform, and therefore filed the variance

request. ) -
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Board of Zoning *pial•
January 16. 1974
Page 2

If the Board determines that Eufficient new facts have been
Presented to juitify allowing another variance application to be
filed on this property, a new filing fee will be required
(Paragraph D, Article III, Rule, and Regulations of the Board of
Zoning Appeal,). If the Board concurs with the Secretary that
thi evidence pre,ented i, not sufficient to justify reconoideration
of a new application, the request should be denied, and any further
action involving this property •hould con,ilt of an appeal to thi
District Court of Sedgwiek County.

JHGirme

cc: William A. Wells, Attorney
Lilleston, Spradling, Gott, Stallwitz & Hope
923 First National Bank Building, 67202

Mr. & Mrs. Patrick B. Sinclair
8902 Birch Lane, 67212

L %6 »405 .
Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Department
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JOHN PEKI'rE'. oinrCTOR OF LAW AND CN¥ ATTOP'.LIllE CITY u i, ' 'bihli, ·- JOE M. BOGLE, JR., AssisTANT ciTY 'Tion.icv

DEPART MENT OF LAW January 6, 1974
OFFICE OF lili ATTOINEY

262·00. -- APLA COD/316

SUITE 600 - CIT. eLIG ANNEX
WICHITA K.·/SA: 67202

Mr. and Mrs. Pat Sinclair

8902 Birch Lane

Wichita, Kansas 67212

RE: Required sideyard setback
at 8902 Birch Lane

Dear Mr. and Mrs. Sinclair:

As you are aware, the house which you occupy and apparently own at 8902
Birch Lane was built with insufficient sideyard setbacks as provided for in

Section 28.04.040 (c) (2.2) of the Code of the City of Wichita. Furthermore,

an application for a variance from this Code requirement was made to the
Board of Zoning Appeals and considered by them on October 23, 1973.

This application for a variance, which was made by Clewal Construction

Company was denied by the Board based upon their inability to find the existence
of five (5) necessary and specific conditions which are listed in Section 2.12.590
(b) of the Code.

Thus, as a result of the Board of Zoning Appeals denial of the variance
application, it is necessary that you or the builder of the home have it moved
or modified so that it conforms to the required sideyard setbacks.

Yours truly,

Joe M. Bogie, Jr.

V 04
Assistant City Attorney

JMB:kh

CC' Bill Wells, Attorney at Law

Clewal Construction Company
J Jack Galbraith, Secretary, Board of Zoning Appeals

Walter H. Suter, 420 Acadia

· ,2 RicavEDJohn Dekker, City Attorney
 JAN 1974
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December 21. 1973

Mr. William A. Wells. Attorney
Lilleaton, Spradling, Gott, Stallwitz & Hope
923 First National Bank Building
Wichita, Kansas 67202

Ret Application for New Hearing
for Property Involved in
BZA 32-73

Dear Mr. Wells:

Thie 18 to advise you that we have received your requelt to come
before the Board of Zoning Appeal, to uk that they allow Mr. and
Mrs. Sinclair to file an application for variance on property
previously involved in Came No. BZA 32-73. as permitted under
Article III, paragraph D. of the Rule, and Regulations of the
Board (rather than Article III (3) cited in your letter) .

We are acheduling thi, matter for the next regular meeting of the
Board of Zoning Appeals on January 22. 1974. The Board meets at
1:30 p.m. in Room 401 City Building Annex. 104 South Main.

If we can be of any as,istance to you in this matter, please call.

Sincerely,

Martha MeMurry

Aa•istant Secretary

MM:ber

cc: Mr. and Mrs. Patrick B. Sinclair, 8902 Birch Lane 67212
T. Michael Willon, 430 R. M. Garvey Building 67202

*f:-1

903

'i«2©t

€41,

££26

!759%

'3



64**90**61**94>.54!f /43%44.4»1«4···49.*#yp.i·4*4;-  «t,

3%@

O 0

12£

IEE
December 20, 1973 .ir

EtiN

24%93.
•2*60="

4

B

€

Et

Mr. T. Michael Wilson
Stinson, Wisdom & Lasswell
Attorneys at Law
Suite 430, R. H. Garvey Building
300 West Douglas
Wichita, Kansas 67202

Re: Cases No.(IZA 22=N, BZA
33-73, and 2*-34-73 -

Request for rehearing

Dear Mr. Wilson:

*AVUPE.

EN,Phs

11&10%

As we discussed this morning, · e have reviewed the three re-
guests for rehearing you submiuted on the above-captioned .1%2=

BZA cases as authorized under Article VIII Rehearings - of the
Board of Zoning Appeals Rules and Regulations. Pertaining to
BZA 32-73, we were contacted earlier this date by Mr. William
Wells, attorney representing Mr. and Mrs. S inclair, who are
the owners of s ubject property. Mr. Wells advised that he was
submitting either a request for rehearing or a request that he
be permitted to file a new application on behalf of his client,
that he felt the facts would justify the Board to authorize his
filing a new application on subject property. Because of these
unusual circumstances, being that you both apparently have an
interest in this case, it is my determination, as Secretary of
the Board, that you have not presented sufficient new evidence
which could not reasonably have been presented at the previous
meeting and, therefore, your request is denied. As Article
VIII B. provides, you may appeal my decision to the Board.

With respect to your request for a rehearing of Cases No. BZA
33-73 and 34-73, after reviewing your submitted statements,
none of the information they contain, in my opinion, constitutes
new evidence. In fact, on Case BZA 33-73, you made all these
same points at the Board meeting on November 27, 1973. As to
either case, however, the facts do not appear, in my judgment, to
have changed, and therefore, your request for rehearing is denied.

Att.v:

I."€A.I
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Page 2 - Mr. T. Michael Wilson
December 20, 1973

However, from our discussion, you know that Article VIII, para-
graph B of the Rules and Regulations of the Board of Zoning
Appeals provides that: "The Secretary of the Board shall deter-
mine if a rehearing shall be allowed, however, the applicant shall
have the right to appeal the Secretary' s determination to the
Board o f Zoning Appeals." From our conversation with you on
December 20, 1973, we are aware that you will wish to exercise
your right to appeal this decision to the Board. Unless you notify
us otherwise, this matter will be placed on the Board's agenda for
their regular meeting of January 22, 1974, to allow them to deter- 932

mine whether or not a rehearing will be granted.

I f you have any questions concerning this matter, please call.

Sincerely,

Jack H. Galbraith
Secretary

JHG:ber
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

BAZ 32-73

STATEMENT OF JUSTIFICATION

WHEREAS, it has been brought to the attention of the applicant,

Patrick B. Sinclair, that the residence and the property his family

has recently purchased and now occupies is in violation of City UWAy**

Ordinance No. 30-783 Code Chapter 28.04.040.2 (2.2) inasmuch as the

northeast corner of their residence is 5.58 feet from the east

property line and the southeast corner of their residence is 5.45

feet from the east property line; whereas, it is this applicant's

desire to seek a sideyard setback variance from 6 feet to 5 feet

along the east property line so as to comply with the zoning ordinance

of the City of Wichita; and whereas, it is understood by the applicant

that before a request for a variance may be granted, the Board of

Zoning Appeals must find that all of the five conditions set out in

Code Chapter 2.12.590 B must be shown. Therefore, this applicant

hereby submits the following statement of justification to accompany
his application for variance.

1. That the variance requested arises from such condition

which is unique to the property in question and which is not ordinarily

found in the same zone or district; and is not created by an action or
actions of the property owner or the applicant.

The variance requested appears to arise
from a problem created by human error on the
part of the building subcontractors who were
assigned the responsibilities of pouring the
foundation from the stake work previously done.
It does not appear to be an attempt to put a

plot plan indicates, a 68 foot house was intended
for an 80 foot lot. Due to an error on the part
of someone, other than the applicant, the house
was built approximately 4 inches larger than it
should have been and shifted slightly too far
toward the east property line to comply with
the sideyard setback requirements.

larger than authorized house on the lot; as the
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It is clear in this case that the condition

for which the variance is requested was not
created by the applicant. The applicant, Mr.
and Mrs. Patrick Sinclair, located subject
property through Dotzour Realtors and through
them contracted to buy their home. All of this

was after the home was substantially built and
before the problem of the variance came to light.
No documented notice of violation ever went to

the builder with respect to 8902 Birch Lane until
a letter dated April of 1973. This was well after

the home was substantially started. Even then,

Walt Suter, President of Clewal Construction, Inc.
does not acknowledge ever having received notice
of the violation.

my"'/8*Ad4

At such time as the violation on said property
became known to applicant, who is not an experienced
homebuyer, the subject property representing his
first home, applicant received the assurance of the
builder that no real problem existed and that a
variance would be applied for and obtained. Not

having any reason to doubt that the builder was
knowledgeable concerning such matters or to doubt
the integrity of the builder, applicant completed
loan arrangements and incurred loan and closing
costs totalling $27,023.99.

As the builder is no longer the owner of said
property and is insolvent and the denial of this
application would not work as a penalty to other
than an innocent party, and because of the unique
set of circumstances surrounding this matter, it
is felt that Condition No. 1 is met.

2. That the granting of the permit for the variance will not

adversely effect the rights of adjacent property owners or residents.

Even though this variance requested has been
pending and advertised since September, 1973, no
adjacent property owners or residents have com-
plained that they would be adversely effected. In

fact, a petition containing twenty (20) names repre-
senting ten (10) families in the neighborhood have
signed the petition requesting the Board of Zoning
Appeals to grant requested variance and they further
acknowledge that granting the requested sideyard
variance setback will have no adverse effect on
adjoining property owners.

...A

*3121%

651*

Although brief, this portion of the statement
of justification is intended to meet the conditions
that the granting of the permit for the variance
will not adversely effect the rights of adjacent
property owners or residents, and should be considered
met, as in this case, where when having had the oppor-
tunity to complain, no adjacent property owners have.

35,4

3. That the strict application of the provisions of Title 28

of which variances requested will constitute unnecessary hardship upon

the property owner represented in the application.
If the requested variance is not granted,

certainly the applicant and his family will suffer

-2-
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severe financial injury. Specifically, the
applicant has invested a sizeable sum of his

own money in the property and has made certain
other commitments inherent in buying one's own
home. In addition to incurring a loan and ./ms
closing costs in the amount of $27,023.99, -.
applicant has invested additional sums in his
home and has, as a result of the insolvency of
the builder, been required to spend substantial
sums of money and time in completing work not
finished by the builder.

If the variance is not granted, the house
or a portion thereof may be, as the City legal
staff suggests, torn down, moved or modified to
confoid. Any costs incurred or losses resulting
therefrom will be solely at the injury of the
Sinclairs as the builder is not financially capable
of responding or coming to their assistance. In

fact, builder's corporate charter has been revoked
and Clewal Construction Company is no longer in
existence.

Further, as a result of the violation,

applicant's property is no longer saleable at
any sum close to its original purchase price and
has little resale value.

In summary, it becomes clear that strict appli-
cation of the provisions of Title 28 of which
variances requested will constitute unnecessary
hardship upon the applicant and his family.

·+4 * '....2.

45*2*. 4*
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4. That the variance desired will not adversely affect the

public health, safety, morals, order, convenience, prosperity or

general welfare.

It should be understood that both areas in

violation are interiorally located and not areas
in a position to affect the public in general.
In other words, the parties most affected,if not
the only parties affected, would be the neighbors
immediately adjacent to the violations. Still

there is adequate light, air and space between the
adjacent home on the west as it is approximately
14 feet 6 inches from the subject property. The

property on the east is approximately 10 feet 6-1/2
inches from the northeast corner of the subject
property and 11 feet 4 inches from the southeast
corner of the subject property.

94:3...
Nfl
239
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5. That granting the variance desired will not be opposed to

the general spirit and intent of Title 28 (Zoning Ordinance).

When construing condition No. 5 (the variance
will not be opposed to general spirit intent of
Title 28) consideration should be given to excep-
tions and variances which are also a part of Title
28. This is stated as well as can be in the open-
ing remarks of the rules and regulations of the
Board of Zoning Appeals, to-wit:

"The intent and purposes of these
rules and regulations is to provide pro-
cedures for the Board of Zoning Appeals

$ '40'*e· J $\ M' •.
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to follow in the consideration of appli-
cation for appeals by those persons who
do not agree with the interpretation of
the zoning ordinance as made by the
superintendent of central inspections; to
provide relief for those persons in the
form of modifications or variances to the

strict interpretation of the zoning ordin-
ance, who would suffer a severe hardship
if the ordinance were strictly enforced;
and to consider exceptions to the zoning
ordinance as authorized by Title 28 of the
Code of the City of Wichita."
(Emphasis Supplied)

This case when considering the applicant's
innocent position is just what the exceptions and
variances to the zoning ordinances was created for.

Respectfully submitted,

LILLESTON SPRADLING GOTT STALLWITZ & HOPE

Attorneys for Applicant

By
William/A. Wells

3442>
-4-
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LAW OFFICES

LILLESTON, SPRADLING,GOTT, STALLWITZ & HOPE

923 FIRST NATIONAL BANK BUILDING

&*440-8218 STAN'll I VER' LioN . 1//6-1897

HENAY V. GoTT STANLEY. VERMILION
RALp' M.HON WICHITA, KANSAS 67202 I EvANS ....... lili-lili
Ro'AL' M.GOT¥ STANLE¥.VEAM,LION.

GLENN D. YOUNG, JR. EVANS / CAFE¥ ....$/O.-1913

JERR D. BOGLE Ve:AM¢LioN.EVANS,
C.... I LI'le'loN . 1913.'946WILLIAM A·WCLLS

CARIY LILLISION,HENA¥ J. SCHULTEIS
S.....ING ' GOT' 194.-1950

J. MICHAEL PrrERS LI'kES¥...SPAAOLING

December 20, 1973 GOTT & STALLWIT2 . '950-1958

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals
City of Wichita
104 South Main

Wichita, Kansas 67202

Re: Application for Varlance;
8902 Birch Lane

Dear Mr. Galbraith:

Pursuant to Article III (B) we hereby respectfully
request on behalf of Patrick B. Sinclair and LaDonna M.
Sinclair, owners of the above-referenced property, the
opportunity to present to the Board of Zoning Appeals an
Application for Variance.

In support of this request, we wish the Board of
Zoning Appeals to know that the Application for Variance
contained in Case No. BZA 32-73, filed by Clewal Construction,
Inc. and showing Patrick B. and LaDonna M. Sinclair as

ek applicants was filed without the knowledge or authorization
of Patrick B. and LaDonna M. Sinclair and that said property
owners and the principal parties interested in the obtaining
of a variance have not heretofore been present or represented
at the hearings on said application. Furthermore, it is our
contention that the application of Mr. and Mrs. Sinclair for
variance will meet the criteria as required under the pro-
visions of Section 2.12.590.B of the Code of the City of
Wichita and that such facts should be given consideration

by the Board of Zoning Appeals.

Sincerely thanking you for your kind assistance

in this matter to date, I remain,

Very truy yours,

William A. Wells

of LILLESTON,SPRADLING GOTT
STALLWITZ & HOPE

WAW:mt
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER OF

BZA 32-73

ty-9.'
REQUEST FOR REHEARING

We hereby respectfully request on behalf of

Clewal Construction, Inc., Farmers and Merchants State

Bank, Derby, Kansas, assignees of contractor's proceeds,

persons in possesion of the premises and homeowners in the

neighborhood, a rehearing of the application for a sideyard

variance for property located at 8902 Birch Lane, Wichita,

Kansas. Said application for a sideyard variance was pre-

viously denied by the Board of Zoning Appeals at their

meeting of October 23, 1973.

'494 This request is being made for the reason that

new evidence has developed which could not have been

reasonably presented at the previous hearing of the Board

of Zoning Appeals on October 23, 1973, to wit:

a. The contractor, Clewal Construction,

Suter, President of said corporation is no
longer in the construction business.

b. Numerous innocent parties have now
become involved and said innocent parties stand
to suffer financially unless the requested ty

Inc. is now a defunct corporation and Walt

variances are granted.

c. The Farmers and Merchants State Bank

of Derby is now the assignee of said contractor' s
proceeds and has a real interest in seeing that
the requested variances are granted so that the
mortgage loans may be closed, lien holders are
satisfied and persons in possession are vested
with clear title to said property.

T'. Michael Wilson
of STINSON, WISDOM & LASSWELL
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VERIFICATION

1

STATE OF KANSAS ) 9

) SS

SEDGWICK COUNTY )

T. Michael Wilson, of lawful age, being first

duly sworn upon oath, states:

That he is the attorney for the parties herein;

that he has read the above and foregoing Request for

Rehearing; that the statements made therein are true and

correct.

9 ti

Subscribed and sworn to before me,

a Notary Public, this 20th day of

December, 1973.

468:$
9»

N*Ary Public - Julie Ahrens,PLS

My Commission Expires:

March 29, 1976

likh.
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December 14. 1973

96
T. Michall Willon

Sult* 430. R. H. Garvey Building
300 Weit Douglal
Wichita, Kan*al 67202

RE: Came Ne. IZA 32-73

Requalt for Vlriance
mar Mr. Wilson,

Eneloaed il a ligned copy of the Roiolution adopted by thi
Board of Loning Appeall H octobir 23. 1973. in connection
With your requlat for a varianel to reduce the roquired
•ide yard Ntback adjacent to thi out lino of Lot 13 from
6 Net to 5 Net on proper.Y zoned tho AA Single Family
r»elling District, and ginerally locatod on thi North slde
Of Birch Una in an arla b,ti-n Wood Avenul and gyler Yoad.

Thil R..olution r,flacts thi official action of thi Board 44#J 1
to deny your request. It il forwarded to you for your
information and filil.

If you have any quistion• concerning thil matter. plinge call
Our Office.

Vory truly yours.

Jack H. Galbraith
-rretary

Encloiure

cc, walt Buter. Cle•al Con•truction. Inc.. 420 Acadia. 67212
Larionna M. 6 Patrick B. Sinclair. 8902 *irch 7--0 67212
nobort Flldner. Suporiatendint of Contral In,pection
Ralph Eborly. City Clerk
Joi Donilly. Central Inipiction

L
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RESOLUTION NO. BZA 32-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita.
Kansas, by T. Michael Wilson, Suite 430, R. H. Garvey Building,
Wichita, Kansas, requests a variance to reduce the required side
yard setback adjacent to the east line of Lot 13 from 6 feet to
5 feet on property zoned the "AA" Single Family Dwelling District,
and legally described as follows:

Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood
Avenue and Tyler Road.

10

0.3

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and 14

WHEREAS, the Board of Zoning Appeals did, at the meeting
of October 23, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of Section
2.12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unique to the
property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.2 foot
house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

4%41*3.
72

.

*ft'*t
94(NiAWHEREAS, the Board of Zoning Appeals has found that the

granting of the permit for the variance would have an adverse
effect on adjacent property owners inasmuch as side yard require-ments are established to provide structures with adequate air, light, and space, and the side yard of Lot 13 which is in violation adjoins
the side yard of Lot 14 which is also in violation, reducing the
distance between dwellings to approximately 9 feet, and the roofs of
both structures extend into the side yards.

WHEREAS, the Board o f Zoning Appeals has found that, although
recognizing the problem created for the occupan the strict application
of the provisions of Title 28 would not constitute unnecessary hardship
upon the applicant/owner inasmuch as the applicant was informed that
the structure was in violation of the required side yard setback and
it was not to be occupied until the violation was corrected or a vari-
ance obtained; and

40%031
*r

3 0. 4.
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WHEREAS, the Board of Zoning Appeals has found that although
it is difficult to find the variance desired would not adversely affect
the public health, safety, or general welfare. the 1 'iuested variance
is for a side yard that is interiorly located; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will be opposed to the general
spirit and intent of Title 28 due to the fact that the zoning ordi-
nance requires a minimum side yard of 6 feet for single family
dwellings and it is not possible to construct a 68.2 foot house on
an 80 foot lot and observe these requirements: and

0 *7;?WA
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WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before a
variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
APPeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the east

162 line of Lot 13 from 6 feet to 5 feet, on property zoned the "AA"
Single Family Dwelling District, and legally described as:

Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood
Avenue and Tyler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of October,
1973.

3

Kenneth M. Cusick, Temp*ary
Chairman

ATTEST:

Galbraith, Secreta.y

j
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October 26,

1973

Robert Foldner. Superintindent of Contral Inepection

ack H. Galbraith. Chief Plann•r

BZA Came NO. 2-73 and BEA Cale No. 34-73

9,1

3%
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This i• to inform you that at the meeting of October 23,
1973. the Board of Zoning Appiall denied the roqueltl
for variances for Lot 13 (BZA 32-73). and Lot 18
(BZA 34-73), Weatern Gardens Addition, and action mhould
now be taken to Ii, that thile propertiei are brought
into compliance with the provilions of the Zoning Ordi-
nance.

0 0

12

It wal brought to the attention of thi Board by the
attorney for the applicant that although the foreman
on the construction Iite received a verbal warning of
the violation, on Ints 13 and 14 in January or
February, the property owner (Clowal Construction.
Inc.) wai allegedly unaware of Iaid violations until
receiving a latter from thi inipector dated April 11.
1973. In addition, the attorney asserted the proporty
owner (Clowal Conltruction, Inc.) did not receive
notice of the violation concerning Lot 18 until the
citation wa, issued on Septembor 5. 1973.

In view of the inerealed difficulty and expense
involved in correcting violationi a, a structure
nears completion and tho inconvinience to thi
buyer when a house in violation is allowed to bl
completed and occupied. it appeared to bo the opinion
of thi Board! that upon the initial diicovery of a
violation. written notice Ihould bi iuu.d to thi
property owner that all construction il to cea-
until thi violation i• corrected or a variance
obtained.

The action of the Board to deny the two ca,e, is provided
for your information •o that immidiate Itepl can be taken
to achieve compliance.

44:1

01*3: rw

ce: Jack Kirkby. Central Inapection
John Dekker. Director of Law

Joi Bogle. IZA Legal Coun,01, Law Dept.

ebA,"
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October 24. 173

T. Mich-1 Willia

Suite 430. R. H. Garvey Buildiag
300 Noit DO-Ilas
Wichita. KInia, 67202

Diar Mr. Wil•On,

96fit

=AA' lialle nally Milling District. ind ginerally located

It -• thi acti- 02 t)= Board to de*, thu roq,Ii•t.

A me-lution -ttin forth thi official action of thi loard

Ack M. ailbraith

Gc, Walt Smtor, Clival Coaitrintion. Ine.. 420 Acadia, 67212
Lancen, M. & Patridk B. Sinclair. e902 Birch La-, 07212

Ralph *hirly. City Clerk

[r
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October 19,
1973

Robert Feldner, Supt. of Central Inspection

Jack H. Galbraith, Chief Planner rh.rh·
J

BZA 32-73, BZA 33-73, and BZA 34-73

Cases No. BZA 32-73. BZA 33-73, and BZA 34-73, filed
by Clewal Construct ion, Inc., requesting vari.ances
of the required side yard setbacks for three proper-
ties on Birch Lane are scheduled to be heard by the
Board of Zoning Appeals on Tuesday, October 23, 1973.
Because of the considerable history of these cases
involving Central Inspection, i.e. repeated verbal
(as well as written) notices of the violations from
Inspector Kirkby to the contractor since early stages
of construction, we would appreciate it if you could
be present at the meeting to answer any questions the
Board might have concerning these matters.

JHG:rw
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SECRETARY'S REPORT

CASE NO. BZ: 32-73

APPLICANT: Clewal Construction, Inc., 420 Acadia, Wichita, Kansas,
67212.

AGENT: T. Michael Wilson, Suite 430, R. H. Garvey Building, 300
West Douglas, Wichita, Kansas, 67202.

REQUEST: Variance pursuant to Section 2.12.590.B, Code of the City
of Wichita, to reduce the required side yard setback adjacent to
the east line of Lot 13 from 6 feet to 5 feet. P

GENERAL LOCATION: On the North side of Birch Lane in an area be-
tween Wood Avenue and Tyler Road.

%¥¢ ZONINg: Subject property is zoned the "AA ' Single Family Dwelling
District, as are those properties to the east, west. south, and
north.

LAND USE: Subject property contains a single family home, as do
those properties to the east; west, and south. The property to
the north is undeveloped.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which is
unique to the property in question and which is not ordinarily
found in the same zone or district; and is not created by an
action or actions of the property owner or the applicant.

2. That the granting of the permit 'for the variance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

P
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Secretary's Report
BZA Case No. 32-732/ ovil Page 2

4. That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity or
general welfare; and

13
F.Vk.

Tili
5. That granting the variance desired will not be opposed to the

general spirit and intent of Title 28 (zoning ordinance).

POMMENTS BY THE SECRETARY: ,"IMAR. ··

?a

..1,3

k
he,f

On January 16, 1973, an application for a residential building

permit and certificate of occupancy was filed, and building permit
No. C66438 was issued to the applicant for the construction of a
single family house on subject property (Lot 13). The site plan
accompanying the application indicated that Lot 13 is 80 feet in
width and that the house would be 68 feet in width and woilld be

located on the lot in such a manner as to observe the required 6
foot side yards. The Secretary has been advised that the appli-

cant was repeatedly warned by the Division of Central Inspection
that the side yard se tbacks for one or both houses be ing built on
Lots 13 and 14 were inadequate. The construction company was

notified by the attached letter d..ted April 11, 1973, of the
violation. The J.otter further st..ced the· proper steps must be

taken to correct the violation(s: and that occupancy would not be
permitted unless a variance was granted or the proper setback ob-
tained.

Central Inspection issued a notice stating that variances must be
The applicant continued construction, and on September 5, 1973,

obta ined or the f.tru: tures must be altered to obtain the required

5 foot side yard on or before September 12, 1973, and that failure

to comply with this noti.ce would be followed by prosecution. The
applicant subseqrently filed requests for variances from the

Board of Zoning Appeals.

It should be pointed out that although an application for a

building permit is also an application for a certificate of occu-

pancy, when an inspector notifies a builder/owner that the dwell-
ing under cons truction is in violat ion o f the zoning ordinance
or building code, the structure cannot legally be occupied until

such violation is corrected. All three houses fer which the

applicant has had to file varianca reqcests now have families
living in them despite notification that they were not to be
occupied. It should also be pointed out that, although the
application lists the owner as Clewal Constructio, Inc., the
abstract ownership list indicates Patrick B. Sinclair as the
owner. The attorney should clarify this prior to the meeting.

,·ift#.Vi

474

ff'*j

Fly.>



?im

,-§?1.63

0 0
Secretary's Report
BZA Case No. 32-73

Page 3

Ill Uniqueness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was in fact created by actions of the applicant

.?ME: I .: f (owner) since it is impossible to construct a 68.2 foot house on
an 80 foot lot and observe the required 6 foot side yards; in
addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

8diacent Propertv:

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not have
an adverse affect on adjacent property owners inasmuch as side
yard requirement.s are established to provide structures with
adequate air, light and space, and the side yard of Lot 13 which
is in violation adjoins the side yard of Lot 14 which is also in
violation, reducing the distance between dwellings to approximate-
ly 9 feet; and the roofs of both structures extend into the side
yards.

Hardship:

Although recognizing the problem created for the 6ccupant,
it i.s difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as the applicant was
informed that the e. iu :.cture was in violation of the required side
yard setback and it was not to be occupied until the violation
was corrected or a variai ce obtained.

Public Interest:

It is the opinion of

f- determine whether or not

affect the public health,

the requested variance is

located.

Spirit and Intent:

the Secretary that it is difficult to
the requested variance would adversely
safety, or general welfare; however,
for a side yard that is interiorly

In the opinion of the Secretary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to
the fact that the zoning ordinance requires a minimum side.yard

»*35%
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fiv
of 6 feet for s ingle family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these

requirements.

RECOMMENDATION:

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance no: be approved.

f

914.
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BOARD OF ZONING APPEALS

Room 402 City Building Annex
.r

4 41 P 104 South Main Street

Wichita, Kansas 67202

October 2, 1973

NOTICE TO ADJOINING PROPERTY OWNERS:
Case No. BZA 32-73

An application has been filed by Clewal Construction, Inc.,
420 Acadia, Wichita, Kansas, 67212, pursuant to Section
2.12.590.B, Code of the City of Wichita, requesting a variance
to reduce the required side yard setback adjacent to the east
line of Lot 13 from 6 feet to 5 feet on property zoned the
"AA" €Single Family Dwelling District, and legally described
as follows:

Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood
Avenue and Tyler Road.

This application has been assigned Case No. BZA 32-73,
and will be considered by the Board of Zoning Appeals at its
meeting on Tuesday, October 23, 1973, at 1:30 p.m., in Room
401 City Building Annex, 104 South Main Street, Wichita,
Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this
matter. You are also welcome to speak or be represented by
a spokesman at the Board of Zoning Appeals meeting when this
matter will be considered.

If additional information is desired so that you may be
fully informed on this matter, please call the Metropolitan
Area Planning Department at 262-0611, Extension 205.

Jack H. Galbraith

Secretary

/1l0 u)&41 1 /0, 31 7,3
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CASE NO. 8/A 31-73BOARD OF ZONING APPEALS

CITY OF WICHITA, KANSAS FILED

APPIiTCATTON FOR VARTANCR

TrAK 6. 1- lAbDAJA.IcL

I. Name of Applicant Clewal Construction, Inc . (66Artrn<.T,>A

Mailing Address 420 Acadia,,Wichita, Ks. 67212 Phone 722-6665

Name of Authorized Agent L/T. Michael Wilson

Mailing Address Suite 430, R. H. Garvey Build:i0}ne 264-9137 '9449300 West Douglas, Wichita, Ks. (.72.02-

Relationship of applicant to property is that of owner

(Owner, Tenant, Lessee, Other)

L ' p.2

II. The variance requested is a sideyard variance setback/10 5 feet
from the East property line.

f I

for property located 8902 Birch Lane

Lot 13, Block 3, Western Gardensand legally described as:

in the City of Wichita; and which is presently zoned AA

III. The applicant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the

filing and hearing of this matter;

b. That he has been advised of the fee requirements established

by Section 2.12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

9%
c. That he has been advised of his right to bring action in the

District Court of Sedgwick County to appeal the decision of
the Board.

d. That all documents are attached hereto as noted in paragraphs

2, 3, 4, and 5 of the instructions.

Appficant, clewaf Construct*h, Inb.
by Walt Suter

4 17?61.09 Cul,.,1
Authorized Agent , T. Michael Wilson

OFFICE USE ONLY: Received in office of,Secretary, Board of Zoning
Appeals .-3 19 72

together with appropriate fee of $50.00.

919 .

-6*;

T9-402 Signed

C.-41, 9 39 - 62'
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STINSON. WISDOM & LASSWELL
ATTORNEYS AT LAW

SUITE 430 R. H. GARVEY BUILDING

300 WEST DOUGLAS

DALE I. STINSON. JR.
WICHITA, MANSA/07:09

STAN I. WISDOM September 20, 1973 AREA CODE 316

GERALD O. 1-ASSWELL 264·9137

T. MICHAEL WILSON

Mr. Jack Galbraith, Secretary

Board of Zoning Appeals
City of Wichita
City Annex Building
104 South Main

Wichita, Kansas

Re: Application for variance -
8902 Birch Lane

Dear Mr. Galbraith:

We hereby respectfully request on behalf of
Clewal Construction, Inc., the owner of the above re-
ferenced property, a sideyard variance to five (5)
feet from that specifically provided for in City
Ordinance No. 30-783 Code Chapter 28.04.040.2 (2.2),
the same requiring that there shall be a sideyard on
each side of not less than six (6) feet in wic-h.

In support of our request, we allege that:

1. The variance requested arises from a

condition not knowingly created by the
owner. It is a condition unique to the
property inasmuch as the dwelling located
on the property has already been built and
completed and is already occupied by a
family;

2. The granting of the requested variance
will not adversely affect the rights of ad-
jacent property owners inasmuch as their
building structures are located ample dis-
tances from that in question so as to not
encroach upon their air, light and space.

2%95?t Also, there is no structural overhang onto
adigining property and a sideyard of five

*tr (5) feet along with the adjoining lots side-
yard will allow both owners a sufficient
distance between their dwellings so as to not
adversely affect the rights of one another;

A

3. If the provisions of Title 28 are strict- Ify

ly construed, the property owner will be made

L
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Mr. Jack Galbraith September 20, 1973

to suffer undue hardship, economically,
because the buildings located on the
property have been completed and the real
estate closing cannot be completed because
the owner cannot convey clear title. Also,
not only will the owner suffer but the
occupants will be made to suffer if

structural changes are required;

1
4. The requested variance to five (5) feet
will not adversely affect the public health,
safety, morals, order, convenience, prosperity,
or general welfare as it is internally located
and only the adjacent lot owner could be in-
jured and he will be duly notified of the re-
quested variance and be given the opportunity
to be heard; and

5. The granting of the requested variance to
five (5) feet is not contrary to the general
spirit and intent of Title 28 as a sideyard
of five (5) feet will still leave substantially
as much air, light and space as that intended
under the provisions of Title 28.

Very truly yours,33/
STINSON, WISDOM & LASSWELL

T..Michael Wilson

TMW:sh

..11:4,1.·

41*th

-2-



0

2 -5

210

;20 28 8-1 87 33
0

7 G 5 4

87. 87 88 37

200 7 S0

m

¥·14·...

4 28
Z 3 3O 3 33 1 LUWA

N 120

•4

WgpD r
:43/ 95. <

4 /2
3 h

4W fr)
U

tzo

k /3 4
OP 8S 1.5:2 \ /4.44

4254
0 185.3-

k

1t 13 1

24

 80' 5359,

-@ 1BIRCH
25

8

4
0

30

0

Z0

}20 * v:

R " *. Gl.•93- 84.01 85.01 '0 01' Go 220.02

4 LANE
v BEKEMEYER Y

0 0

dJ /
%

2
? 7 8 D

N 41%31/
Go

5
80 - 80/6 0 0 4 40.

r

L

L

5 2(.·AVE. OV021

WADDINGTON L



3999

STATEMENT OF OWNERSHIP

STATE OF KANSAS )
) SS

SEDGWICK COUNTY )
t

The undersigned duly bonded and qualified abstracter
within and for the County and State aforesaid, does hereby certify:

That we have examined the records in the office of the

Register of Deeds of Sedgwick County, Kansas, with reference to the owner-
ship of the following property in Sedgwick County, Kansas, viz:

Property lying within a radius of 200 ft of:

7ib Lot 13, Block 3, Western Gardens, Wichita,

Sedgwick County, Kansas.

And from such examination find that the owners thereof

are as set opposite the description of the property below, viz: (Addresses as
given are furnished as a service and not certified.)

LOT BLK. ADDITION OWNER

30, 2, WESTERN GARDENS enneth Wayne Bender
Axie J. Bender, ux

NAddress Available
31, 2, wal Construction Co.

9 2 N. Wood 67212

32, 2, / Ronald G. Ogden
Virginia J. Ogden, ux 2€R
2720 8. Mosley 67216

33, 2, Clewal Construction Co.
962 N. wood 67212

4,5,6, 7.8, 3, lewal Conatruction Co.
304:

&9 9,62 N. Wood 67212

10, 3, Charles L. & Jane A. Mundy, ux
02 Mesita 67211

0··C'

11 6- 14, 3, lewal Construction, Inc.
962 N. Wood 67212

12, 3, plifford R. & Shelia Sipple,ux 4
044+t: 6908 Birch Lane 67212

13, 3, Patrick B. Sinclair
LaDonna M. Sinclair, ux

8902 Birch Lane 67212

/124 :1-73 0 0

.?ft,



LOT BLK ADDITION OWNER

15, 3, WESTERN GARDENS 7\Clewal Conatruction, Inc.
r-'962 N. Wood 67212

16, 3, Aearle L. & Mary M. Rosen, ux

NbAddress Available

17, 3, niel M. Root, Jr.
yither F. Root ux

tojAddress A4ailable

1, 4, Carl B. & Cheryl L. Forshee, ux
8802 Bekemeyer 67212

t C & G Development Co., Inc.
Curtis R. Harper
Gwen Harper

£jerry L. Harper
..+,3825 W. 13€h St. 67203

3, 4, L.0/ Clewal Construction, Inc.

962 N. Wood 67212
1,9

Tb Harper Homes, Inc.
v 3825 w. 13th St. 67203

5, urtis R. & Gwen iiarper, ux4, -

825 W. 13th St. 67203

8, Warren Lee Jackson
MAry Lynne Jackson, ux

902 Bekemeyer 67212

9, l/Morris G. Desilet
Carolyn N. Desilet, ux
9826 Bekemeyer 67212

10, UHarold Keith Kuhlman
Carol Jean Kuhlman, ux
8818 Bekemeyer 67212

Dated at Wichita, Kansas this 19th day of

September, 1973 at 7:00 A. M.

FIDFLITY TITLF COMPANY, Inc.

Asst. Sec. OEM

34

Tracer # 21247

>222%·
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FoRM 2-f)21 PAYMENT NOTICE

City of Wichita

PAY AT TREASURER'S OFFICE - FIRST FLOOR

Bldg & Elev. Elec mev. Insp. Exam. Fees

Hse. Mvr. Hse. Moving Licse. Mech.

Oil Well Pav. Cuts Plan. Plbg, Cert.

Sanitation Sewer Signs Sidewalk

Street Trailer

DESCRIPTION AMOUNT

Name

Address

Due Date

Corimen ts:

By
Date

l

l

L
l

L
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