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* v&?fd WHEREAS, the Clarkson Construction Company, 4133 Gardner
Avenue, Station “"F", Kansas City 20, Missouri, by Lester Wilkinson,
Attorney, 3521 West 21st Street, Wichita, Kansas, pursuant to
Section 2,12,590.2, Code of the City of Wichita, has applied for
a variance from the strict application of the enforcement provisions
of the Zoning Ordinance, to use property as a borrow pit in the con-
struction of Highway I-35W, said property being generally located
in an area south of McArthur Road and east of Broadway between
McArthur Road and 43rd Street South, and legally described as:

The South half of Lot 9, all of Lots 10 and.
11, Riverside Gardens, in the City of Wichita,
Sedgwick County, Kansas; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, at the special meeting of September 8, 1964, the :
Secretary cbserved that a quorum of the members of the Board of
Zoning Appeals was not present, and declared the public hearing
continued until Wednesday, September 9, 1964, at 2 p,m. in Room ‘401
city Building Annex, 104 South Main, Wichita, Kansas; and ;

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 9, 1964, consider said application; and

‘WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said variance reguest, under
the provisions of Section 2,12,590,2, code of the City of Wichitaj
and

WHEREAS, the Board of Zoning Appeals has determined that
the variance desired arises from some condition which is unique
and which is not ordinarily found in the same zoning district in
" that this area is known to be underlaid with gravel, whereas many
areas throughout the city do not possess such a characteristic, and
further, the application area adjoins an existing borrow pit and
would amount to an extension or continuation of an existing lake,
and further, the application area is in close proximity to the pro-
_ posed route of the new highway (Canal Route - I-35W), and will
result in less burden, not only to the contractor in less hauling
distance, but less burden to the general public at large in control-
ling the transportation of this fill material to the site of con-
gtruction; and

WHEREAS, the Board of Zoning Appeals has determined that
the granting of the permit for the variance will not adversely
affect the rights of adjacent property owners or residents, provided
that proper conditions are instituted and respected against the pro-
posed use and provided adequate controls are exercised; and Y

WHEREAS, the Board of Zoning Appeals has determined that
the strict application of the enforcement provisions of the Zoning
Ordinance will constitute unnecessary hardship upon the property
owner represented in the appeal, due to the fact that according to
the evidence submitted there is not a sufficient demand to utilize
this area for single family development at this time; and !
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WHEREAS, the Board of Zoning Appeals has determined that
the variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity, or general welfare
inasmuch as not to grant the request could very possibly adversely
affect certain portions of the public interest; and

WHEREAS, as shown above, each of the four conditions
required by Section 2,12,590,2, Code of the City of Wichita to be
Ppresent before a variance can be granted, has been found to exist,

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that the Superintendent of Central
Inspection be and is hereby authorized and directed to issue the
appropriate permit for the operation and maintenance of a borrow
pit on the tract of land spacifically described as follows:

The south half of Lot 9, all of Lots 10 and 11,
Riverside Gardens, in the City of Wichita, Sedg-
wick County, Kansas, Generally located in an
area south of McArthur Road and east of Broadway
between McArthur Road and 43rd Street South,

subject to the following conditions:

. 1, The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter=
mined by the Wichita-Sedgwick County Health Depart-
ment, g

A 42" to 48" v-mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance No, 27-273

of the Code of the City of Wichita), shall be erected
along the north, east, south and west property lines

and may provide for reasonable access gates installed

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit
.is being used for the removal of sand, gravel or filling
material or other business activity, and further pro-
vided that in no case shall the fence be erected closer
 than 15 feet to the actual excavation, Said fence shall
be kept in good repair., However, in the event it should
-be the desire of the applicant to join the borrow pit
west of the west property line (See Conditional Use
CuU-35), to subject borrow pit, said fence shall be
erected so as to completely enclose both borrow pits,

Excavation shall not approach any closer than 200 feet
of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted street, However, in the event it should
be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional Use
CU-35), to subject borrow pit, then the west excavation -
setback requirement shall not be required,

The side slope of the excavation shall be no more steep
than five horizontal to one vertical, ¢

Vegecative cover for slopes shall consist of a short,
perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover, planted
and maintained in accordance with a high standard of main-
tenance,




Conditions 1 through 4 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk's office to ensure
proper conformance to conditions as established in items
1 through 4 above,

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fence as required in condi-
tion #2 above, and vegetative cover for slopes and main-
tenance of such vegetative cover as required in #5 above,
said bond shall be in the amount of $2,000 and shall run

in the favor of the City of Wichita, sSaid bond shall
remain on file in the office of the City Clerk for a term .
of five years subsequent to the time the borrow pit opera-
tion has been completed.

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarkson Construction Company, the purchaser, which
covenant shall restrict the,future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
£i11, and trash dumping (after the present borrow opera-
tion has ceased,) If this is not made a part of the deed,
then a contract should be prepared between the present
owner, the purchaser, and the governing body of the City
of Wichita, setting forth the above restrictions, which
restrictions are made for the benefit of the public
generally, and adjoining property owners, and filed of
record at the time the deed is recorded and before the
permit for the borrow pit is issued,

ADOPTED AT WICHITA, KANSAS, this 9th day of September,

AT

2, .
Harold Bauer, Chairman
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LESTER WILKINSON
ATTORNEY AT Law
W Hrrsnarn 8-8877
3521 West TweENTY-FIRST STREET N
P.0. Box 2179
WICHITA 1, KANSAS

October 13, 1964

|

|

|

| Mr. Glen E. Lytle
i Superintendent of Central Inspection
| City Building Annex

| 104 S, Main Strect

{ Wichita, Kansas 67202

i

Dear !, Lytleg
RE Resolution No. BZA 36-64

! In connection with the requirements set forth in the resolu-

| tion of the Board of Zoning Appeals of the City of Wichita in the

i above styled matter, I hand you herewith certified copy of a

{ letter written by me to the Clerk of the City of Wichita upon which
i they have stamped their Receipt as of today of the "Verifax" copy

] of the Dond deposited by the Clarkson Construction Company with

} the State lHighway Commission and the original of a $2,000.00 Bond,
i
|
|
|
|
1

a copy of which I enclose herewith.

I believe that this complies with Items 6 and 7 of the Resolu-
tion of the Doard of Zoming Appeals,

I submitted to IMr. Avthur Johnson, attorney for the Board of
Zoning Appeals, the restrictive covenant that I am placing in all
of the deeds conveying tc the Clarkson Construction Company the
property involved in its application for a variance permitting it
| to use said property as a "borrow pit?., Ilr. Johanson gave his
approval to this restrictive covenant which is compliance on the
I part of the Clarkson Construction Company, Inc. with Item 8 of the
i Resolution,

I believe that this is all that is required at this time in
order to receive from your office an appropriate letter for opera-
tion and maintenance of a "borrow pit' as set forth in the letter
of Mr. Galbraith to me dated October 7, 1964. If there is anything
further required, please advise me.

Very, truly yours,
ALA o
i&r’v&/,{k/gj‘f

LWfb LESTER WILKINSON

Enc.

CCy Jack H, Galbraith
City Building Annex
Wichita, Kansas




Octaber 7, 1964

Mr, Lester Wilkinson, Attoxney
3521 west 21lst Street
wWichita, Ksnsas

Dear Mr, Wilkinson:
Re: Case No, BZA 36-64

This is to advise you that at the mesting of the Board of City Com=
nissioners held on October 6, 1964, the decision of the Board of

Zoning Appsals to grant a variance for the use of property located
generally on the south side of McAxthur Rozd betwseen sunflower and
Alfalfs Stxeets for a borrow pit in conjunction with the construc—
tion of the Conal Route, was upheld, The decision had been appealed
to the city Commigsion by Tom Hearley, on bshalf of Louise Recklsbe,

In view of the confirmation of the Board's decision by the City Com=
nission, we are enclosing herewith a copy of the resolution adopted
by the Board of Zoning Appeals, which authorizes the Superintendent
of Central Inspection to issue an approperiste letter for oparation
and maintenance of a borrow pit on subject property, subject to con=
ditions specified in the resolution,

Very truly yours,

Jack H, Galbraith
Secretaxy
JHG 1JWH1bex
Attachment
eos The Clarkson Construction Company
4133 Gaxdner Avenue, Station “F“
Xansas City 20, Misscuri

Thomas Harley, Attoxney
Bitting Building

Glen Lytle, Superintendent of
Central Inspection
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The City of Wichita

CITY BUILDING ANNEX » TELEPHONE AMherst 2-8211

WICHITA, KANSAS

BOARD OF ZONING APPEALS September 25, 1964
Office of Secretary

Board of City Commissioners
City Building
Wichita, Kansas

Gentlemen:
Re: Case No. BZA 36-64

Under the provisions of Section 2.12.610 of the Code of the City
of Wichita, an appeal from a decision of the Board of Zoning
Appeals has been filed for consideration by the Board of City
Commissioners.

At a special meeting of the Board of Zoning Appeals, on September
9, 1964, the Board approved a request made by the Clarkson Con-—
struction Company for a variance to permit the use of property
generally located on the south side of McArthur Road between Sun-—
Flower and Alfalfa Streets for a borrow pit in conjunction with the
construction of I-35W (Canal Route.)

As provided by the Code, Mr, Tom Harley, acting as agent for Louise
Recklebe, an adjoining property owner who protested the granting
of the permit for construction of the borrow pit, has appealed the
decision of the Board of Zoning Appeals. Mr, Harley indicates in
his letter of appeal that the decision of the Board to approve the
variance was in error for the following reasons:

"The Board of Zoning Appeals has no jurisdiction under
the ordinance. The request is not a variance, but an
exception. The granting of the permit or request ad-
versely affects the rights of appellant who is an adja-
cent property owner, The granting of the permit or
request adversely affects public health, safety, morals,
order, property, convenience and general welfare."

As indicated in the Secretary's report included in the minutes of
the September 9 meeting, the Secretary recommended that the Board
not take jurisdiction and that the variance be denied on the gro




Page 2 - Board of City Commissioners
September 25, 1964

that this is a "use variance" and would be an usurpation of the
legislative power of the governing body. However, the Board of
Zoning Appeals took jurisdiction, based upon advice from legal
counsel for the Board that the Board has jurisdiction to consider
"use variances", and granted the variance subject to certain con-
ditions and requirements (see minutes).

In considering the variance, the Board recognized that there were
no provisions in the Zoning Ordinance which specifically mentioned
borrow pits or offered any controls to protect the public interest.
Consequently, in order to alleviate the hardship of the applicant,
the Board granted the variance and also requested the Secretary

of the Board to prepare an amendment to the Zoning Ordinance which
would provide the Board of Zoning Appeals the authority to grant
as an"Exception" permits for the location of borrow pits within the
City and which provisions would contain adequate controls to pro-
tect the public interest,

The complete recommendation of the Secretary that the variance be

denied and the reasons of the Board for recommending that the variance

be granted, are not shown in this letter but are contained in the
minutes of the September 9 meeting which are attached to this report,

Respectfully submitted,

Lot Baccec_

Harold Bauer
Chairman

HB:JHG :ber

Attachments = Minutes of September 9, 1964
Resolution
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36-64

WHEREAS, the Clarkson Construction Company, 4133 Gardner
Avenue, Station "F", Kansas City 20, Missouri, by Lester Wilkinson,
Attorney, 3521 West 2lst Street, Wichita, Kansas, pursuant to
section 2,12,590.2, Code of the City of Wichita, has applied for
a variance from the strict application of the enforcement provisions
of the Zoning Ordinance, to use property as a borrow pit in the con-
struction of Highway I-35W, said property being generally located
in an area south of McArthur Road and east of Broadway between
McArthur Road and 43rd Street South, and legally described as:

The South half of Lot 9, all of Lots 10 and
11, Riverside Gardens, in the City of Wichita,
Sedgwick County, Kansas; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, at the special meeting of September 8, 1964, the
Secretary observed that a quorum of the members of the Board of
Zoning Appeals was not present, and declared the public hearing
continued until Wednesday, September 9, 1964, at 2 p,m, in Room 401
City Building Annex, 104 South Main, Wichita, Kansas; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 9, 1964, consider said application; and

WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said variance request, under
the provisions of Section 2,12,590,2, Code of the City of Wichita;
and

WHEREAS, the Board of Zoning Appeals has determined that
the variance desired arises from some condition which is unigue
and which is not ordinarily found in the same zoning district in
that this area is known to be underlaid with gravel, whereas many
areas throughout the city do not possess such a characteristic, and
further, the application area adjoins an existing borrow pit and
would amount to an extension or continuation of an existing lake,
and further, the application area is in close proximity to the pro-
posed route of the new highway (Canal Route = I-35W), and will
result in less burden, not only to the contractor in less hauling
distance, but less burden to the general public at large in control-
ling the transportation of this f£fill material to the site of con-
struction; and

WHEREAS, the Board of Zoning Appeals has determined that
the granting of the permit for the variance will not adversely
affect the rights of adjacent property owners or residents, provided
that proper conditions are instituted and respected against the pro-
posed use and provided adequate controls are exercised; and

WHEREAS, the Board of Zoning Appeals has determined that
the strict application of the enforcement provisions of the Zoning
Ordinance will constitute unnecessary hardship upon the property
owner represented in the appeal, due to the fact that according to
the evidence submitted there is not a sufficient demand to utilize
this area for single family development at this time; and




WHEREAS, the Board of Zoning Appeals has determined that
the variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity, or general welfare
inasmuch as not to grant the request could very possibly adversely
affect certain portions of the public interest; and

WHEREAS, as shown above, each of the four conditions
required by Section 2,12,590,2, Code of the City of Wichita to be
present before a variance can be granted, has been found to exist,

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that the Superintendent of Central
Inspection be and is hereby authorized and directed to issue the
appropriate permit for the operation and maintenance of a borrow
pit on the tract of land specifically described as follows:

The south half of Lot 9, all of Lots 10 and 11,
Riverside Gardens, in the City of Wichita, Sedg-
wick County, Kansas, Generally located in an
area south of McArthur Road and east of Broadway
between McArthur Road and 43rd Street South,

subject to the following conditions:

1, The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart-
ment,

A 42" to 48" V-mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance No, 27-273

of the Code of the City of Wichita), shall be erected
along the north, east, south and west property lines

and may provide for reasonable access gates installed

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

is being used for the removal of sand, gravel or filling
material or other business activity, and further pro-
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Said fence shall
be kept in good repair, However, in the event it should
be the desire of the applicant to join the borrow pit
west of the west property line (See Conditional Use
cu-35), to subject borrow pit, said fence shall be
erected so as to completely enclose both borrow pits.

Excavation shall not approach any closer than 200 feet

of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted street, However, in the event it should
be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional Use
cu-35), to subject borrow pit, then the west excavation
setback requirement shall not be required,

The side slope of the excavation shall be no more steep
than five horizontal to one vertical,

Vegetative cover for slopes shall consist of a short,
perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover, planted
and maintained in accordance with a high standard of main-

tenancte,




conditions 1 through 4 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk's office to ensure
proper conformance to conditions as established in items
1 through 4 above,

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fence as required in condi-
tion #2 above, and vegetative cover for slopes and main-
tenance of such vegetative cover as required in #5 above.
said bond shall be in the amount of $2,000 and shall run
in the favor of the City of Wichita, Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera-
tion has been completed.

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarkson Construction Company, the purchaser, which
covenant shall restrict the future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
£ill, and trash dumping (after the present borrow opera-
tion has ceased,) If this is not made a part of the deed,
then a contract should be prepared between the present
owner, the purchaser, and the governing body of the City
of Wichita, setting forth the above restrictions, which
restrictions are made for the benefit of the public
generally, and adjoining property owners, and filed of
record at the time the deed is recorded and before the
permit for the borrow pit is issued.

ADOPTED AT WICHITA, KANSAS, this 9th day of September,

MM

Harold Bauer, Chairman

3 Nt

H, Galbraith




A special meeting of the Boaxrd of Zoning Appeals was held
on Wednesday, September 9, 1964, at 2 p.m. in Room 401 City
Building Annex, 104 South Main, Wichita, Kansas, at which time
the following members wexre present: Harold Bauer, Chairman,
Claude Moore, Kenneth Hartstein, Charles D. Anderson and Harxold
Irwin, Also present were Arthur Johnson, Assistant City Attorney,
Jack Galbraith, Secretary, James Howe and Berniece Rathke of the
Planning staff. Chairman Bauer presided.

1. Casae Ho. BZA 3G-¢4 - The Clarkson Construction Company
requests Variance pursuant to Section 2,12,590.2, Code of
the city of Wichita, to use the following described pro-
perty as a borrow pit: The South half of Lot 9, all of
Lots 10 and 11, Riverside Gardens, @Genexally located

M 2

GALBRAITH pointed out the area on the map and submitted the
following staff report:

GENERDL DESCRIPTION

The property represented in this application is genexally
on the east side of both Broadway and the Interstate between
McArthur Road and 43rd Street South,

The property in qusstion is zoned "AA" Single Family, The
existing zoning to the east, seuth and west is "RA®" and noxth ie
"AA®" and “C" Commercial,

The property in question is curxrxently under cultivation., The
existing land use to the west is vacant; eouth is vacantj east is
single family and vacant; and north is single family,

BEQUEST

The request is for a variance pursuant to Section 2,12,590.2,
Code of the City of Wichita, to permit the use of the propexty in-
cluded in this application for a borrow pit in conjuncticn with the
construction of I-35¢W (Canal Routae,}

JURISRICTION

The ordinance creating a Beard of Zoning Appsals granted the
Board jurisdiction ¢o hear three types of cases - appeals, variances
and exceptions, The Secretary feels that the intent of the ordinance
insofaxr as it relates to variances, was %o allow the Board to modify
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such requirements as height, setback, lot area, lot width and similax
requirements to the zoning ordinance, and not to allow the granting
of permission to use property in a different manner or a different
use than that permitted in the zoning ordinance, o allow a
different use than that specified in the zoning ordinance would he,
in effect, the amendment of the goning ordinance by a board not
having legislative power or authority to do so, Since uses to be
established in any spacific zone are established by the City Commis~
sion by adoption of an ordinance as a legislative act, it is the
opinion of the Secretary that the granting would be a legislative
act capable of being exexcised only by the City Commission and not
within the jurisdiction of the Board of Zoning Appeals,

Richard P, Babeock, one of the leading legal authorities on
planning, zoning and the proper use of the variance, in his review
of present zoning ordinances and resoclutions, states that "the
zoning ordinance for the City of Wichita does not expressly prohibit
use variances, but such a prohibition can be implied from the pro-
hibition of use exceptions and the enumeration of the types of
variances that may be granted."”

Babcock further points out in his recommendations that:

*variances and aexceptions should not be confused or
treated alike as they are in the present ordinances,
A variance is a discretionary privilege which is
granted because the application of the zoning orxdi-
nances has created an unusuval difficuléy or a hard-
ship for a particular property ownor ihat was _nok
angicipated., The exception is a technigue for allow-
ing uses fhat sze snticipaged, but as to which a fact-
£inding body must determine that the landowner has
eptabligshed that in his case the conditions applicable
to the sxception have been met, Variances are a form
of relief from the strict provisions of the oxdinances.
Bxceptions axe really a form of deferred judgment on a
particular use for which requests are anticipated, and
for which provision is made in the zoning ordinance,

"Use exceptions not spacifically authorized and use
variances should be expraessly forbidden, It is our
view that if a change in use is warzanted, then a change
in zoning is warramted, It is a rare case indeed when
a property owner can show that he is entitled to a
variation because he alone faces a peculiar problem in
developing his land for its zoned purposes.®

The enly pection of the zoning ordinance which now permits
borrow pites is the "C" Commercial section and the other lees
restrictive sections of the ordinance.
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In this instance, the applicant chose not to apply for a "C*
Commexcial classification but, rather, applied for a variance to
allow a borrow pit in an “AA" Single family district,

In the opinion of the Secretaxy, the zoning ordinance cannot
and ghould not be amended through the granting of use variances,
Therefore, based upon the foregoing review, it is the opinion and
recommendation of the Seeretary that the Beard of Zoning Appeals
does not have jurisdiction in this case,

In Cuse No., BZA 5-60, the Boaxrd of Zoning Appeale did grant a
use variance for a borrow pit similar to the one mquested in thie
application,

Another interesting viewpoint is that the Board is a quasi-
judiaial body rather than an adminigtratiwe or legislative bedy.
If the act of permititing a use which is otherwise not permitted
can properly be termed a legislative act (and this happens when
the City Cemmission adopts or legislates an ordinance changing
or establishing use categeries in the zoning cede), then hat
right does ¢he Board have in psrforming the same function as the
legislative body? The statukes clearly previde for the minner in
which a zoning ordinance and district classificaticn ard amend=
ments thereto can be established, Consequently, is the asct of
granting a use variance a quasi=judicial ack?

The Secretary is of the opimion that the proper procudure
for the applicant %o follow in this instance is to either:

1. Apply for a change in zoming to a “"C® Commercial
classificatien where bozresw pits are permitted as &
use by rightj; or

Request that the zoning orxdinapce be amended to
permit borxow pits through one of the following
technigques:s

a., in all zoning districts as a matier of rights

b. as a spaecial exception within designated zones,
subject %o conditions outlined im the ordinances

in speecial use districts, such as a sand and
gravel or natural rescurce sgone; perhaps ex=
cluding some or all other uses.

1f the Board should determine that it has jurisdietien to
consider use variances, then all four conditions must be found to
exist before the variance may be granted,
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1. %hat the variance arises f£rem such condition which
is unique and which is not ordinarily found in ¢he
same zoning district,

That the granting of the permit fer the variance will
not adversely affect the rights of sdjacent property
ownexs or residents,

That the strict application of the enforcement previsions
of the zoning ordinance will constitute unnecegsary hard=
ship upen the property owner represented in the appaal,

That the variance desired will not adversely affect the
public health, safety, morals, order, ¢onvenience,
prosperity or general welfare.

The applicant has submitted a statement of justification which
is included as Attachment #1 to this xeport.

INIOUBNESS,

fhe attorney for the applicant has indicated in his statement
of justification that the varience desived avises from such eondition
vhich is unigue and not ordinarily found in the same zoning district
inasmuch as a portion of the property owned by the applicant was
used for a borxow pit in conjunction with construction of the I-235
bypass., He algo pointa out that this borrow pit wes operated in
accordance with the requirements placed upcn it by tho County Com=
mission as recommended by the Wichita-Sedgwick County Metxopolitan
Area Planning Commimsicn, He furthex points out that this particular
borrow pit was approved when it was in the county (the properzty has
since been aannexed ko the city), and was previcusly under ¢he jurisc-
diction of the County Zoning Resolution, which allows berrow pits
in any zoning district {as a conditional use) when the locatien is
approved by the County Commigsion, He goes on to point out that
this request is particularly unigue inasmuch as there is no such
compaxable provision in the zoaing ordinance of the City of Wichita
which permits borrow pita, It is also suggested that the applicant
did not wish to apply for "C® gzoning since it was his feeling that
to grant “C® zoning in this area for a borrow pit weuld be in viola~
tion of the Planning Commigsion’s policy againet “"spot zoning® and
furthexr, “C" zoning permits a laxge nusber of uges which would be
detrimental to the entire area around the applicant’s property and
would also be objectionable to other nearby properiy owners.

The Becretary ia of the opinion that uniquencss should he con=
sidered as %o the physical characteristice of the pfoperty concerned,
Xf this criteria is used, there sppears o be nothing which is

2
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exceptionally unique about the physical characteristics of the
property in question, Thexe is, however, a unique physical character=
istic concerning the land directly to the west, which has been used
as a borzow pit, On several occasions in the past few menths, the
Board has considered unigueness as to the use of the properiy rather
than to lis physical chazacteristics, If this definition is used,
unigueness can probably ke found to exist on the basis of a proposed
use suggested by the applicant, FHowever, exitzeme care should be
exercised in uwsing this criteria for uniqueness, since this makes
almest every piece of property in the city unique,

ARJACRNE PROPERTY

Et is the opinion of the Secretary that if the proper con=
trols are exercised, the granting of the variance should in no vay
adversely affect adjacent propertiy owners,

ERRRSHIR

The attorney for the applicant puggests that the applicant
will be buxdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contzact with Lhe State Highway
Depaxrément which he must iulx.i.lln

'I‘ha sacretary has taken the position that haxdship exists if
the property cannot be used for the purpose for which it is =oned,

It is the Secretary’s opinion that if ¢he variance is graated,
the applicant would be enjoying a privilege that would not be

mutually enjoyed by other propsrty owners in the same zoning district
since borrow pits ave not permitied as a "use by right® in the "aA®
digtrict,

RUBLEC TNTEREST

The Secretary agrees with the applicant in that the granting
of the variance should in no way adversely affect the publie inkerest,
- provided appropziate conditions related to public health and safoty
are established as a condition of approval,

It is the Secretary’s opimion that all four conditions neces~
sary to the granting of a variance (hardshin} have not been found
to exist. Therefore, it is recommended that the vaziance be denied
in that an adeguate showing bhas not been made by the applicant in
his Justification of hardship,

However, in the event the Board takes juvisdiction and finds
all four conditions do exist and wishes to approve the variance,
the Secretary recommends that the vaviance be approved, subject
to the following conditions and reguiremenits:
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The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter~
mined by the Wichita-Sedgwick County Health Depart=
ment,

A 42° to 48" V-mesh wire or chain link fence of a
mirimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance No, 27-273

of the Code of the City of Wichita), shall bo erected
aleng the noxth, east, south and west properly lines

and may provide for reascnable access gates lnstalled

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

is being uvsed for the removal of sand, gruvel or f£illing
material or other business activity, and further pro-
vided that in no case shall the fence be evacted closer
than 15 feet to the actual excavation., Sald fence shall
be kept in good zepair., However, im the event it should
be the desire of the applicant to jeln the borrow pit
west of the west property line (soe conditional use CU-35),
to subject borrow pit, said fence shall be evected so as
to completely enclosc both borrow pits,

Excavation shall not approach any eloser than 200 feet

of the emst and south property lines, nor any closer than
25 feet o the north or west property lines, as set forth
in the application, except that no excavation shall
appzoach nearer than sixty (60} feet to the center line of
any platted street. Bewever, in the event it ghould be
the desire of the applicant to join ¢he borraow pit to the
west of the west property line (see Conditional Use CU-35),
to subject borrow pit, then the wost excavation setback
requirement shall not be required,

The side slope of the excavation shall be no more stesp than
£ive horizontal %o one vertical,

Vegetative cover for slopes should consist of a shert,
perennial drought xesistant grass or combination of grasses,
which permit the establishwent of a geed sod cover.

Conditional 1 through $ above shall be made subject of the
performance bond presented by the contzactor %o the State
Highway Commission, and a copy of said performance bond
shall be filed with the Ccity Clerk’s office to ensure
proper conformance to conditions as esiablished in items
1 through 5 abhove,

A further separate performance bond shall be £iled in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fence as yeguired in condition
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#2 above, Said bond shall be in the amount of §2,000 and
shall run in the favor of the City of Wichita, Said bond
shall zemain on f£ile in the office of the City Clerk until
such time as the borxow pit operation has been completed,

A zestrictive covenant running with the land for 25 years
should be made a part of the deed from the present ewnex
o Clarkson Consiruction Company, the purchasezr, which
covenant shall restrict the future use of the borxow pit
area from use in the future as a sand pit, sanitary land~
£ill, and trash dumping (after the present boyrew operation
has ceased,] IXf this is not made a paxt of the deed, then
a contract chould be prepared between the present ownexr
and the purchaser, setting forih the above restrictions,
which restrictions are made for the benefit of the public
generally, and adjoining property ownexs, ard filed of
record at the time the deed is recorded and before the per—
mit for the borzow pit is issued.

The questien of whother or not ¢he Board could assume juris-
diction in this case for a “use variance® was referzed to Mr.
Johnson, for his legal opinion. JOENSON said that it was his
opinion the Beard has jurisdiction to grant a use variance in spite
of the contxary wview taken by the profespional staff, He based his
opinion on a recent decision handed dewn by the Kanzas Supreme Court
which involved the County Boazd of Zoning Appealg, and it was his
opinion that under the definition laid dowa in that case, it would
ke applicable to jurisdiction of the City of Wichita Beaxd of
Zening Appeals.

ANDBRSON pointed out also that if this Boaxd grante a variance
for a borrow pit, certain conditions for its operxation can be imposed
thereon for the operation, such as slopss, depth, fencing and
screening, whereas under the “C" zoning classification wherein
a borrow pit could be allowed, there would be no mesthod of enacting
poxformance gtandards as to operation, Further, when the use of
the property as a borrow pit is completed, it is still "AA" zoning,

MR, JOHNSOW suggested that it would be desirable to refer this
mattex to the City Commipsion for possible change in the ordinance
%o authorize this Board ¢o grant such uses as a borrow pit as an
exception rather than as a variance.

IRWIN ARRIVED,

MOTION: HARPSTEIN moved, MOORE seconded ard it
carried unanimously that the Board take jurisdiction
in this case, in view of the opinion and interpre=
tation of Legal Counsel,
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LESTER WILKINSOH, attorney for the applicant, spoke in
support of thismequest., He pointed out that the applicant made
the low bid on a portion of the grading work to be done on the
south end of the Canal Route around Mchrthur Rmd, He referred
to the fact that the area adjacent on the west to subject area
was previously approved as a borrow pit under the Ceunty Zoning
Resolution as a Conditional Use Pexmit.

It was the feeling of the Attorney that the uniguoness factor
is met by reason of the fact that the necessary £ill material is
close to the site vhere it is needed and which permitied the
applicant to be the low bidder. He considered it unigue also
because if this use is permitted it would xesult in combining this
area with the lake to the west already created by the previous
borrow pit, resulting in cne large lake, rather than two amall ones
apart from each other. He referred also to the proposed dovelop=
ment surrounding the one lerge lake for reaidential use, and an
architect®s drawing of the residential lots facing the lake was
shown, .

MR, WILKINSON pointed out further that the applicanit has
complied in all vespects with conditions and reguiremente established
under the Conditional Use Permit for the borrow pit to the wesl,

and that they are willing teo comply with conditions as suggested
in the Secretary’s zecommendation in this case,

MR, WILKINSOM felt that there would be no harzdship vo adjacent
owners because a great doal of the land within 200 feet of subject
property is owned by the applicant and vaviocus other people who are
interested in it being developed as a borrov plt and eventually being
uged for residential use, The attormsy pointed out that ane of the
conditions suggested by the Secretary provides that aftes its use
as a borrow pit it cannot be used as a sand pit, sanitary landfill
or trash dumping site for 25 years, which ghould provide protection
for anyone owning property in the general area, MR, WILRINSOH
pointed out also that this is only an enlazgement of the existing
borrow pit and that excavation will begin on the east side of the
present pit and continuve east intec subject area only as far as
needed, ¥e stated that he doubted if it would be any farther than
about half way across the area included in the application.

The attorney zeferred to the azchiteck’s drawing of the
eventual regidential development, and pointed out that the one
large lake is to be the nucleous, with residences facing into the
lake, similar ¢o other developmenta of a similay natuxe in the
metropolitan area.

When guestionsd as to haxdship tothe applicant if this
request is not granted, MR, WILNINSON pointed out thak the applicant
has based his low bid with the State on the hops that this mquest
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would be apgroved and since it is in close proximity to the site
where the f£ill material is needed, it would cxeate a hardship to
the applicant if he is forced to go farther away for the material
needed to fulfill his contract,

MR, WILKINSONM pointed out that it would be against the public
interest if the applicant is forced to go a longer distance for
the £ill material because of the hazards of hauling on the streats.
He noted that the proposed development would create a desiysble
regidential area which would henefit the general public,

MR, CLARMSOM said they o¢wn the existing berrew pit vo the
west of subject preperxty, which was used in construction of I-233%,
but that it is not of sufficient size te ascommedate their existing
needs, ' He pointed out that when the new contract arese for con=
struction of I=35¢, it seersd desirable to obtain the subject preo=
perty te the east since it wes immediately west of the existing
borrew pit., He alsc noked that they actually purchased more than
will bs needed for the curzent contrackt, in oxder to provide for the
proposed regidential develepment, Because of this unique gituation,
Clarkson Construction Company bid was $60,000 less than the nearest
other bidder, X% was his feeling that this low bid is definitely
of banefit to the lecal community, the State snd Pederal governments
who are financing the Canal Route construction,

MR, CLARKSON stated that the grading work fer whichhis company
is respensible is imtegrated with other construction aleng vhis
highway route and any delay in perfoxming wndex their contrace
would delay bids on poving which must be taken at an early date
and in proper season., It was hia feeling tha® because of their
unique position in ewning the other boxrew plt, they have an
opportunity where all «zn benefit = the lake can be enlarged, im-
provement made of the area arcund it and developed residentially
and at the same time provide necessary grading for the State at a
figure considerably below any other bid that was received,

When questioned, My, Clarkscn said he had vead the Secretary’ s
report and the suggeseed conditions, and that they appear to be the
sams as were applicable on the adjacent borrow pit, and that he
is willing ¢o comply with them in this cass.

In discussing the propesed residential desvelopment, Mz. Clark=
gon pointed out that what iz depicted at this lme is general in
nature, and thet they would enpedt to adhere to any requirements or
conditions in the development in order o result in a dasirable
area for deveiopment,

JAKE LOHRAMP, owner of property in the area, said he was in
favor of thisimquest. 1I% was his feeling that the proposed eventual
development would be desivable, and if this requost is nok approved,
then the borrow pit la lready created wo a blight in the area,
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TOM HARLEY, attorney vepresenting Louise Recklebe, 1305 East
MeArthur, owner of the 20 acres adjacent on the east teo subject
propexty, spoke in opposition, He pointed out that while the
eventual development of this area as proposed by the applicant,
might be desirxable, there is absolutely no guarantee that the
develepment will cccur, It is a hope in the future. X& was
Mx, Harley’s feeling that the request is anexception xather than
a variance, and with respect to advexse affect on adjacent property,
it was his feeling that a hole in the ground such as would resul:
would definitely be detrimental, in spite of mmplzanca with con-
ditiens as suggestad by the Secretarxy,

MR, EM!IM felt there was nothing unigue abeu thls situadion
since there have been lew bids made before, but his ellent should
not be made to suffer because of the applieam: ’s low-bld, and
his client shéuid not be made te sacrifice ¢he value of her pro~
perty just to save the applicant the cost of additional hauling
of £ill materi.az. te the site of construdicn,

The aktmay stressed the fact that there i.a nathi.ng to
guarantee the proposed zesidential develepwent, -and further, the
restrictiens as proposed guarantee proper eperatien only during
the time it is being used as a borrow pit, - Purther, it is pos-
sible that his client might some day wish te subdivide her property
for residential use., With the borrow pit clege-by {and if the proposed
lake front residential azea doee not materilalize as proposed by the
applicant), then it would he very detrimental %o the sale of such
homs sites, MR, HARLEY agreed, when questicned, that IF the appli=
cant developes the area as shown with residen facing the lake
area, it would increase values in the general area, but since thexe
is no means of being certain of the developmant, it cannot be de-
pended upon,

In diaeussi.ng this matter wzth Mr., Harley it was brcught
out that his-client’s properiy lies to the east of Sunfiower, which
ig the nerth—-scuth read te the east ©f the development propesed by
the applicant, He stated that his climnt’s pucperty is used
agriculturally {for truck gavdening) at this time, In considering
the propesed conditiens to any appreval, it was peinted out that
this general area is all underlaid with gravel and that the watex
level fluctuates as the Big River level fluctuates, MR, WILKINSON
stated that as lake as the morning prior teo this meeting, My.
Harley's client had told his client (Mx. c:].a:kson; that she had ne
objections as leong as the aubjacee propez-ty iz restricted fzomevar
becoming a dump,

MR, CLARKSON assured the Board that while thelr eventual
residential development may not be exactly as depicted at this time,
it will conform to proper subdivision reqguireoments, depanding on
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circumstances at that time.He stated also that the water table

in this area is from § to 8 feet below ground level, and that in
excavating it is necessary to install _ punps to pump the water out
so that they can proceed with removal of dirt,

HBARTSTELIN WAS EXCUSED FROM THE MEETING

Water table level and proposed plakting of the eventual
residential area was briefly discussed, It was noted that right
of way dedications for Sunflower Streelt would have to be adjusted
so far as dedications fram Clarkson and frem the ownex of the
progerty to the east (Louite Recklebe ) is concerned,

MOTEON: IRWIN meved, AMDERSON seconded and it
carried unanimpusly that the varxiance desived
arises frem some cendition which is unique and
which is not ordinarily feund in the same =zoning
district in that this avea is known ¢c be under-
laid with gravel whereas many other axeas through=
out the city do net possess such a chavacteristic,
and further, the applicatien area adjoins an existing
borrew pit and would amount ¢e an extension or con=
_tinuation of sn éxisting lake and fupther, it is in
close gmwomimity o the preposed route of the new
highway (Canal Route = I=35W), and will vesult in
less burden not only o the contractor in less
hauling distance, but less buxden to the genazal
public at lazge in Sontrolling the transportation
of this £ill material te the site of constructien,

MORIOH: ANDERSON moved, MOORE saconded and it
carried unanimously that the granting 6f the permit
- for the variance will not advezsely affect the
rights of adjacent pxopezty cwners or residents
provided that proper conditions are instituted and
respected against the proposed use and.provided
adequate controls are exexcised, ;

IRWIN stated that it would not adversely affect adjacent pro-
perty owners because of the location of the existing lake and
further this is just an extension of the existing borrow pit which
brings it a little closer o ¢he east, but in his opinien, would
not adversely affect adjoining property.

MORION: AMNDERSON moved, IBWIN seconded and it
carxied unanimouvsly that the strict applicatien
of the enforcement provisions of the zoning ordi-
nance will constitute unnecessary hardship upon
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the property owner represented in the appeal
due to the fact that according to the evidence
submitted there is not a sufficient demand to
utilize this axea for single family development
at this time,

HOTION: MOORE moved, ANDERSON seconded and ig
carried unanimously that the variance desired will
not adversely affect the public health, safety,
morals, ordex, convenience, prosperity or general
welfare inasmuch as not to grant the request could
very possibly adversely affect certain portions of
the public interest,

IRWIN said he could see where it might adversely affect the
public health and safety unless cerxtain restrictions - fencing,
ete, are made a condition to appreval, The Chairman ppinted out
that conditions to approval will be covered in the overall motion,

In considering overall approval or denial of this application,
MOORE asked the staff if there were other matters of a similarx
nature now panding, and whether action on this particular case
might set a precedent. GALBRAIYH said that no other spplicaticns
or proposed applications have been discussed with the staff at
this time., It was anticipated, hewever, that similar requests

might come about as construction of the Canal Route progresses

to the noxth, MR, CLARKSON said he doubked if wany such reguests
would arise since the State will probably provide the area for
extraction on all areas north of the Arkansas River,

The suggested conditions to approval were discussed in degail
md it was agreed that wainterance of the hoxrow pit ares should
be continued 5 years after the borrow pit use ceases (#7) and that
the bond required in #7 should be made applicable to #5 as well
as #2. It was agreed that the City of Wichita should be made a
paxty to the restrictive covenant proposed in #8. Other wordimg
with regard to proper maintenance was suggested and approved,

MOTION: ANDERSON moved, MOORE seconded and it
carried unanimously that inasmuch as the four
conditions reguired by Secktion 2,12.590.2, Code
of the City of Wichita to ke present bafore a
variance can ke granted, has besn found to exist,
that this request for a ume variance be approved,
subject ¢o the following

o
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The earth should be extracted ¢o a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart-~
ment,

A 42° to 48" V~mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as reguired in Oxdinance Ho, 27-273

of the Cede of the city of Wichita), shall be erected
along the north, east, south and west properxty lines
and may provide for reasonable access gates installed
at the height of the fence, which gates shall be lecked
at all times except during working hours when the pit

is being used for the removal of sand, gravel or £illing
material or other business activity, and fuxther pro-
vided that in no case shall the fence be erecked closer
than 15 feet to the actual excavation, Said fence shall
be kept in good repair. However, in the event it should
be the desire of the applicant to join the borrow pit
wast of the west property line (See Conditiomal Use
CU=-35), to subject borrow pit, said fence shall be
erected so as to completely enclose both bozrrow pits,

Excavation s&hall not approach any closer than 200 feet

of the east and south property lines, nox any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted streest., However, in the event it shounld
be the desire of the applicant to join the borrow pit to
the west of the weat properiy line (See Conditional Use
CU-35), to subject borrow pit, then the west excavation
setback requirement shall not be reguived,

The side slopz of the excavation shall be no more steep
than f£ive horizontal to one vertical,

Vegetative cover for slopes shall conaist of a short,
perennial drought resistant grass or combination of grasses,
which permit the esteblishment of a good sod cover, planted
and maintained in accordance with a high standard of main-
tenance,

Conditions 1 through & above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of zaid performance bond
shall be filed with the City Clerk’s office to ensure
proper conformance to conditions as esatablizhed in items
1 through 4 above,
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A furthex separate performance bond shall be £iled in the
office of the city Clerk to cover separately and apaxt, the
erection 'and maintenance of the fence as required in condi-
tien #2 above, and vegetative cover for slopes and main-
tenance of such vegetative cover as reguixed in #5 above,
Said bond shall be in the amount of $2,000 and shall run
in the favor of the ity of Wichita, Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera-
tion hes been completéd,

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarksen Construdion Company, the purchaser, which
covenant shall restrict the future use of the berrow pit
axeéa from use in the future as a sand pit,

£411, and ¢rash dumping (after the present borrow opera=
tion has ceased,) If this is not made a part of the deed,
then a contract should bhe prepared between the present
owner, the purchaser, and the governing body of the City
of wichita, setting forth the above restrictions, which
restrictions are made for the benofit of the public
generally; and adjoining property owners, and filed of
zocord at the time the deed is recozrded and hefo:e the
peﬂu.t for the borrow pit is issued,

-{The ‘resolution is not shown as a paxt of the
minutes ac mailed but.ig made a part of the '
parmanent record of Board procecdings on f ile -
in the sacteta:y“a office )

MOFION: ANDERSON moved, HOORE peconded and it
carriéd unonimously that the Secretary be directed
to convey to the Planning Commigsion the desize
of the Board of Zoning Appeals that the Pianning
Commigsion consider amending the zoning ordinance
with Zespect to borzow pits, possibly by granting
the Board of Zoning Appsals authority te grant
such a use as an exception, subject to cextazn
cnnditi.onﬂg

MOTION: MOORE moved,. !m seconded and it carried
unarimsusly that by action in thip particular case.
it-is not intended that a precedent with reaspect &
granting of use wvarilances for borrcow pits in an "}m"
dgoning classification be as’:ahliahed

Meeting adjomrned about 4:10 p.m.

Jack H, Galbraith
Secretary

s
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CITY BUILDING ANNEX + TELEPHONE AMhaorst 2-8211

WICHITA, KANSAS

BOARD OF ZONING APPEALS September 25, 1964
Olfice of Secretary

Board of City Commissioners
City Building
Wichita, Kansas

Gentlemen:
Re: Case No. BZA 36-64

Under the provisions of Section 2,12,610 of the Code of the City
of Wichita, an appeal from a decision of the Board of Zoning
Appeals has been filed for consideration by the Board of City
Commissioners,

At a special meeting of the Board of Zoning Appeals, on September
9, 1964, the Board approved a request made by the Clarkson Con-
struction Company for a variance to permit the use of property
generally located on the south side of McArthur Road between Sun-
flower and Alfalfa Streets for a borrow pit in conjunction with the
construction of I-35W (Canal Route,)

As provided by the Code, Mr. Tom Harley, acting as agent for Louise
Recklebe, an adjoining property owner who protested the granting
of the permit for construction of the borrow pit, has appealed the
decision of the Board of Zoning Appeals. Mr. Harley indicates in
his letter of appeal that the decision of the Board to approve the
variance was in error for the following reasons:

"The Board of Zoning Appeals has no jurisdiction under
the ordinance. The request is not a variance, but an
exception, The granting of the permit or request ad-
versely affects the rights of appellant who is an adja-
cent property owner. The granting of the permit or
request adversely affects public health, safety, morals,
order, property, convenience and general welfare."

As indicated in the Secretary's report included in the minutes of
the September 9 meeting, the Secretary recommended that the Board
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that this is a "use variance" and would be an usurpation of the
legislative power of the governing body. However, the Board of
Zoning Appeals took jurisdiction, based upon advice from legal
counsel for the Board that the Board has jurisdiction to consider
"use variances", and granted the variance subject to certain con-
ditions and requirements (see minutes).

In considering the variance, the Board recognized that there were

no provisions in the Zoning Ordinance which specifically mentioned
- borrow pits or offered any controls to protect the public interest,

Consequently, in order to alleviate the hardship of the applicant,

the Board granted the variance and also requested the Secretary

of the Board to prepare an amendment to the Zoning Ordinance which

would provide the Board of Zoning Appeals the authority to grant

as an“Exception” permits for the location of borrow pits within the

City and which provisions would contain adequate controls to pro- -

tect the public interest,

The complete recommendation of the Secretary that the variance be
denied and the reasons of the Board for recommending that the variance
be granted, are not shown in this letter but are contained in the:
minutes of the September 9 meeting which are attached to this report.

Respectfully submitted,

Harold Bauer i
Chairman

HB 1JHG:ber

Attachments — Minutes of September 9, 1964
Resolution




A special meeting of the Board of Zoning Appeals was held
on Wednesday, September 9, 1964, at 2 p.m. in Room 40l City
Building Annex, 104 South Main, Wichita, Kansas, at which time
the following members were present: Harold Bauer, Chairman,
Claude Moore, Kenneth Hartstein, Charles D. Anderson an@ Harold
Irwin, Also present were Arthur Johnson, Assistant City Attorney,
Jack Galbraith, Secretary, James Howe and Berniece Rathke of the
Planning staff, Chairman Bauer presided.

1. Case Ho. RBZA 316-f4 - The Clarkson Construction Company
requests Variance pursuant to Section 2,12,590.2, Code of
the City of Wichita, ¢o use the following described pro-
party as a borrow pit: The South half of Lot 9, all of
Lots 10 and 11, Riverside Garden Genexally Jocated
A0

GALBRAITH pointed out the area on the map and submitted the
following staff xeport:

GENERAL DESCRIRTION

The property represented in this application is generally
on the east side of both Broadway and the Interstate between
McAzthur Road and 43rd Street South,

The property in guestion is =zcned "AA" Single Family, The
existing zoning to the east, south and west is "AA" and north is
“"AA®" and ®"C" Commercial.

The property in question is cuxrently under cultivation, The
existing land use to the west is vacant; south is vacant; east is
single family and vacant; and north is single family.

The request is for a variance pursuant to Section 2,12,590.2,
Code of the City of Wichita, to permit the use of the property in-
cluded in this applicaticn for a borrow pit in conjuncticn with the
construction of I-35W (Canal Route.}

JURESDXCEXON

The oxdinance creating a Boavd of Zoning Appeals granted the
Board jurisdiction to hear three types of cases - appeals, variances
and exceptions, The Secretary feels that the intent of the oxdinance
insofar as it relates to variances, was %o allow the Board to modify
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such requirements as height, setback, lot area, lot width and similar
requirements to the zoning ordinance, and not to allow the granting
of permission to use property in a different manner or a different
use than that permitted in the zoning oxdinance, %o allow a
different use than that specified in the zoning ordinance would be,
in effect, the amendment of the goning ordinance by a boazxd not
having legislative power or authority ¢o do so., Since uses to be
established in any aspecific zone are established by the City Comnmis-
sion by adoption of an ordinance as a legislative act, it is the
opinion of the Secretary that the granting would be a legislative
act capable of heing exercised only by the City Commission and not
within the jurisdiction of the Board of Zoning Appeals,

Richard F. Babeock, one of the leading legal authorities on
planning, zoning and the proper use of the variance, in his review
of present zoning ordinances and resolutions, states that "the
zoning ordinance for the City of Wichita does not expzessly prohibit
use variances, but such a prohibition can be implied from the pro=
hibition of uge exceptions and the enumeration of the types of
variances that may be granted,"

Babcock furthey points out in his recormendations that:

“yariances and axceptions should not be confused or
¢treated alike as they aze in the present ordinances,
A variance is a discretilonary privilege which is
granted because the application of the zoning ordi-
nances has created an unusval difficuliy or a hard-
ship for a particular properxty owner ihat was noj

al . The exception is a techrigue for aliow~
ing uses hat aze. poticipated, but as o which a fact~

£inding body must detezrmine that the landowner has
established that in his case the conditions applicable
¢o the exception have been met, Variances are a form
of reliof from the strict provisions of the ordipances,
Exceptions are really a form of deferred judgment on a
particular use for which reguests are antiecipated, and
for which provision is made in the zoning ozdinance,

“Use excaptions not specifically authorized and use
variances should be expressly forbidden, It is our
view that if a change in use is warzanted, then a change
in goning is warrxanted., It is a rare case indeed when
a property cwner can show that he is entitled to a
variation because he alone faces a peculiar problem in
developing his land for its zoned purposes,™

Fhe mly section of the zoning ordinance which now permits
borrow pite is the “C" Commercial section and the other less
reatrictive sections of the ordinance,

Sy
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iIn this instance, the applicant chose not to apply for a "c"
Commarcial classification but, rather, applied for a variance to
allow a borrew pit in an "AA" Single family district,

In the opinion of the Secretary, the zoning ordinance cannot
and should not be amended through the granting of uve variances,
Therefore, based upon the foregoing review, it is the opinion and
recomeendation of the Secratary that the Board of Zoniny Appeals
does not have juriediction in this case,

In Cuse Mo, BZA 5-60, the Board of Zoning Appeals dad grant a
use variance for a borrow pit similar to the one mquested in this
application,

Another interesting viewpoint is that the Board is a guapi-
judigial bedy xather than an administrative or legislativs bedy.
If the act of permitting a use which is otherwise not pennitied
can properly be termed a legislative act (and this happens vhen
the City Commission adopts or legislates an ordinance chaaging
or establishing use calegowies in the zoning cede), then vhat
right does the Beoard have in performing the same function as the
legislative body? The statutes clearly provide for the msnner in
which a zoning ordinance and district classificatien and amend~
mants thereto can he establiched, Consecquently, is the act of
granting a use variance a guasi=judicial ack?

The Seczetary is of the epinion that the proper procodure
for the applicant ¢o follow in this instance is to either

1, Apply foxr a change in goning to a "C" Commireial
classificatien where hogrew pits are permitted as o
use by righty or

Reguest that the zoning ordinance be amendod te
permit borzow pits through one of the following
technigues:

a, in 21l zoning districts as a matter of right;

b. as a special exception within degignated zones,
subject to conditions outlined in the ordinance;

in special use districts, such as a sand and
gravel or natural regource zone: perhaps ex=
cluding some or all other uses;

if the Board should determine that it has juvisdictien to
consider use variances, then all Ffour conditions must be found to

exist before the vaxiance may bs granted,
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1, That the variance ayises £rom such condition which
is unigue and which is not ordinarily found in the
same zening districs,

That the granting of the perzmit for the variance will
not adversely affect the rights of adjacent propezty
owners or reesidents,

That the strici application of the enforcement provisions
of the zoning ordinance will constitute unnecessaxy hard~
ship upon the property owner represented in the appeal,

That the variance desived will not adversely affect the
public health, safety, morals, order, convenience,
prosperity or general welfare,

The applicant has submitted a statement of justification which
ig included as Attachment #1 to ¢his xeport,

DHEQUENESS,

The attorney for the applicant has indicated in his statement
of justification that the varience desired axises from such conditien
vwhich is unigue and not ozdinarily found in the game zoning district
inasmuch as a portion of tho property owned by the applicant was
used £for a borrow pit in conjunction with construction of the I=235
bypass, He also points out that this borrow pit wes operated in
accordance with the requirements placed upon it by the County Com~
migslon as recommended by the Wichita-~Sedgwick Couniy Metxzopolitan
Avea Planning Commission., He furchez points out that this particular
borrow pit was approved wher it was in the county (¢he propezty has
since been annexed %o the eity), and was previously under ¢he jurice
diction of the County Zoning Resolutieon, which allows borzow pits
in any zoning district (as a conditioral use) when the location is
approved by the County Commission, He goes on to point cut that
this reguest is particulaxiy unigue inasmuch as there is no such
comparable provision in the zoning ordinance of the City of Wichita
which permits borzew pits. It is also suggested that the applicant
did not wish to apply for "C" zoning since it was his feeling that
to grant "C" zoning in this azea for a borrow pit would be in viola-
tion of the Planning Commission®s policy against “spot zoning® and
furthex, “C" zoning permite a la¥ge nusber of uses which would be
detrimental to the entize axea avound the opplicant’s propsriy and
would also be cbjectionable to other nearby properiy cwners,

The Secvetary is of the cpinion that uniguenesa should be con=
sidered as ©o the physical characteristics of the pgoperty concerned,
X£ this cyiteria is used, theore appears %o be #nothing which is
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exceptionally unigue about the physical characteristics of the
property in question. There is, however, a unique physical character-
istic concerning the land directly to the west, which has been used
as a borrow pit. On several occasions in the past few months, the
Board has considered unigueness as to the use of the property rather
than to its physical chazacteristica, If this definition is used,
unigueness can probably be found to exist on the basis of a proposed
use suggested by the applicant, However, extreme care should be
exercised in using this eriteria for uniqueness, sinece this makes
almest every plece of property in the city unigue,

ADIACENT RPROPERTY

£t is the opinion of the Secretary that if the proper con«
trols are exercised, the granting of the variance should in no way
adversely affect adjacent propexty owners,

The attorney for the applicant suggests that the applicant
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he hae a contzact with the State Highway
Depaxément which he muat £ulfill, :

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned,

it is the Secretary’s opinicn that if the variance is granted,
the applicant would be enjoying a privilege that would not be
mutually enjoyed by other property owners in the same zoning district
since borrew pits are not permitted as a "use by right" in the "aa"
district,

BUBLIC JNFEREST

The Secretary agzees with the applicant in that the granting
of the variance should in no way adversely aZffect the public interest,
provided appropriate conditions related to public health and safety
are established as a condition of approval,

It is the Secxetsry’s opinien that all four conditions neces~
sary to the granting of a variance (hardship) have not been found
to exist. Therefore, it is recommended that the variance be denied
in that an adequate showing has not been made by the applicant in
his justification of hardship.

However, in the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variance,
the Secretary recommends that the variance be approved, subject
to the following conditions and requirements:
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The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter=~
mined by the Wichita-Sedgwick County Health Depart=—
ment .

A 42" to 48" V-mesh wire or chain link fence of a
minimom height of 58", and topped by two strands of
baxbed wixe, {as reguired in Oxdinance No, 27-273

of the Cede of the City of Wichita), shall be erected
along the north, east, south and west properity lines

and may provide for reasonable access gates installed

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

is being used for the removal of sand, gravel or filling
material or other buainess activity, and further pro-
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Sald fence shall
be kept in good repair, However, in the event it should
be the desire of the applicant to jein the bozrow pit
west of the west property line (see conditional use CU-35),
to subject borrow pit, said fence shall be ervected so as
to completely enclose both borrow pits,

Excavatien shall not approach any closer than 200 feet

of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, excapt that no excavation shall
approach nearer than sixty (60} feet to the center line of
any platted streot. Hewever, in the event it should be
the desire of the applicant to join the borrow pit to the
west of the west property line (see Conditional Use CU-35),
to subject borrow pit, then the west excavation setback
requirement shall not be required,

The side slope of the excavaiion shall be no more steep than
five horizontal to cne vertical,

Vegetative cover for slopes should consist of a short,
perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover.

Conditions 1 ¢hrough 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk’s office to ensuxe
proper conformance to conditions as established in items
1 thxough 5 above,

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fance as required in condition
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#2 above., Said bond shall be in the amount of §2,000 and
shall run in the favor of the City of Wichita., Said bond
shall remain on file in the office of the City Clerk until
such time as the borrow pit operation has been completed,

e i PO i

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
o Clarkson Construction Company, the purchaser, which
covenant shall zestrict the future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
£il), and trash dumping (after the present borrcw eperation
has ceased,] If this is not made a part of the deaed, then
a contract should be prepared between the present owner
" and the purchaser, setting forth the above restrictions,
which restrictions are made for the benefit of the public
generally, and adjoining property cwners, and £iled of
record at the time the deed is recorded and before the per—
mit for the borrow pit is issued,

The question of whether or not the Board could assume juris=
diction in this case for a “use variance" was referzed to Mr.
Johnson, for his legal opinion- JOHNSON said that it was his
opinion the Boaxd has jurisdiction to grant a use vaxiance in gpite
of the contrary view taken by the professional staff. He based his
opinion on a recent decizion handed down by the Kansas Supreme Courf
which involved the County Board of Zoning Appeals, and it was his
opinion that under the definition laid down in that case, it would
be applicable to jurisdiction of the City of Wichita Board of
Zoning Appeals,

ANDERSON pointed out also that if this Board grants a variance
for a borrow pit, certain conditions for its operation can be imposed
thereon for the operation, such as slopezs, depth, fencing and
screening, whereas under the “C" zoning classification wherein
a borrow pit could be allowed, there would be no method of enacting

performance standazds as to operation, Further, whean the use of
the property as a borrow pit is completed, it is still “AA" zoning.

MR, JOHNSON suggesited that it would be desirable to refer this
magter to the City Commission for possible change in the ordinance
to authorize this Board to grant such nses as a borxrow pit as an
exception rather than as a wariance,

IRVIN ARRIVED,

MOTION: HARTSTEIN moved, MOORE seconded and it
carried umanimously that the Board take jurisdiction
in this case, in view of the opinlor and interpre-
tation of Legal Counsel,
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LESTER WILKINSON, attoxney for the applicant, spoke in
support of thismeguest., He pointed cut that the applicant made
the low bid on a portion of the grading work to be done on the
south end of the Canal Rouke around McArthur Rmd, He referred
to the fact that the area adjacent on the west to subject area
was previously approved as a borrow pit under the County Zoning
Resolution as a Conditional Use Permit.

It was the feeling of the Attorney that the uniquoness factor
is met by reason of the fact that the necessary fill material is
close to the site where it is needed and which permitted the
applicant to be the low bidder. He considered it unigue aleo
because if this use is permitted it would result in combining this
area with the lake to the west already created by the previous
borzrow pit, vesulting in one large lake, rather than two small ones
apart from each other., He zeferred also to the proposed develop—
ment surrounding the one large lake for reaidential use, and an
architect's drawing of the residential lots facing the lake wae
shown,

MR, WILKINSOW pointed out further that the applicant has
complied in all respects with conditions and requirements established
under the Conditional Use Permit for the borrow pit to the west,
and that they are willing to comply with conditions as suggested
in the Secretaxy’s zecommendation in this case,

MR, WILKINSOM felt that there would be no hardship to adjacent
owners because a great deal of the land within 200 foet of subject
property is owned by the applicant and various othex people who are
interested in it being developed as a borrow pit and eventually being
used for residential use, The attormsy pointed out that one of the
conditions suggested by the Secretary provides that after its use
as a borrow pit it cannot be used as a sand pit, sanitary landfill
or trash dumping site for 25 years, which should provide protection
for anyone owning property in the general area, MR, WILKINSON
pointed out also that this is only an enlargement of the existing
borrow pit and that excavation will begin on the east side of the
present pit and continue east into subject area only as far as
needed, He stated that he doubted if it would be any farther than
about half way across the area included in the application,

The attorney referred to the architect’s drawing of the
eventual residential development, and pointed out that the one
large lake is to be the nucleous, with residences facing into the
lake, similar ¢o other developments of a similar natuxe in the
metropolitan area.

When questioned as to hardship tothe applicant if this
request is not granted, MR, WILKINSON pointed out that the applicant
has based his low bid with the State on the hope that this mquest
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would be apgproved and since it is in close proximity to tha site
where the £ill material is needed, it would create a hardshilp to
the applicant i€ he is forced to go farther away for the material
needed to fulf£ill his contract,

MR, WILKINSON pointed out that it would be against the public
interest if the applicant is forced to go a longer distance for
the f£ill material because of the hazards of hauling on the otreets.
He noted that the proposed development would create a desivable
residential area which would benefit the general public,

MR, CLARKSON said they own the existing berzew pit te the
west of subject greperty, vhich was used in construetion of I-235,
but that it is not of sufflcient size to secommodate their exipting
needs., He pointed out that when the new contract azose for con~
struction of X=35W, it secemed desizable to obltain the subject pwo~
perty te the east since it was immediately west of the existing .
berrow pit. He also noted that they actually purchased more thun
will bs needed for the curzent contrack, in oxder to preovide foir the
propesed residential development., Becauss of this unigue situatien,
clarkson Constyuction Cempany bid was $60,000 less than the nearwst
other bidder, Xt was his feeling that this low bid is definitely
of benefit to the local community, the State and Federal governments
who are f£inancing the Canal Route construction,

MR, CLARKSON stated that the grading work for whichhis company
is recponsible is integrated with othew construction along this
highway zoute and any ay in performing under thelr contract
weuld delay bids on p g which must bs tahen at an early date
and in proper ssason. It was his feeling that because of their
unigque positior in cwning the other korzew pit, they have an
opportunity where all can benefit = the lake can be enlarged, im-
provement made of the arca around it and developed rasidentially
and at the same time provide necessary grading for the State at a
figure considerably below any other bid that vas received,

When questioned, My, Clorkson said he had vead the Secretary’ s
report and the suggested conditions, and that they appear to be the
same as weve applicable on the adjacent borsow pit, and that he
is willing to comply with them in this case.

in discussing the proposed zesidential development, Mz, Clarl~
son pointed out that what is depicted at this time is general in
nature, and that they would expe ¢ to adhere ¢o any requirements or
conditions in the developwent in ordexr %o result in a desirable
area for development.

JAKE LOHKAMP, owney of properiy im the area, said he was in
favor of thismguesit. 1ag his feeling th the proposed eveniual
development would be desizable, and if this request is not approved,
then the borrow pit lake already created would ke a blighit in the area,
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TOM HARLEY, attorney representing Louise Recklebe, 1305 East
MeArthur, cwner of the 20 acres adjacent on the east Lo subject
propexty, spoke in opposition, He pointed out that while the
eventual development of this area as proposed by the applicant,
might be desirable, there is absolutely no guarantee that the
devalopment will ocouz, X& is a hope in the future, £t was
Mr, Harley's Eealing that the request is anexception zanther than
a variance, and with zespect to adverse affect on adjacont property,
it was his feeling that a hole in the greund sugh as would resuli
would definitely be detwimental, in spite of cclphanee with econ-
dii::.ens as suggesv:ed by ‘.he Sec:er.aryn

MR, nm felt there was nothing unigue ahout thls situaiion
since there have beeh low bids made before, but his cljent should
not be made to. suffer begause Of the applicant’s low bld, and
his client should not be made to sacvifice the value of her pro=
pexty jusi to save ¢the applicant the coat of ad&zt1omal hauling
of £ill -a-.er:l.al to the site of construdien,

The atitornéy stressed the faet that theze is nothing to
guarantee the propesed zesideniial development, -and further, the
restrictions as peoposed guavantee proper opeyatien only during
the time it is being used as a borzow pit, - Further, it is pos~
sible that his client might some day wish teo subdivide her property
for residential use, With the bdrrow pif close-by {and if the proposed
lake front residential axea does. not materialize as propozed by the
applicant), then it would be very detwimental %o the-sale of such
home gites, MR, BARLEY agzeed, when guestioned, that ‘IF the appli=
cant developes the area as shown with zesidences facing the lake
area, it would inecreasc valiees in the general area, but since thexe
is no means of being cextain o&f the develepment, it capnot be de=
pended upunq

Iin diseussing ‘Lhis ma..tex‘ wzth !Lq Harxley it was b:'m.gh&
out that bis-client®s property lies to t¢he east of Sunfldwer, which
is the north-south read to the east of the de#al«:mhu ‘proposed by
the applicant, He stated tha® his climnt’s property is used
agriculturally (for truck gardening) at this time, In considering
the proposed conditions to any approval, it was peinted out that
. this general azea is all underlaid with gravel and that the watexr
leval £luctuates as the Big River level fluotuates,. MR, WILKINSON
stated that as late as the morning prior to this meeting, Mz,
| Harley®s client had £0ld his client (Mx, Clazksén) that she had neo
objecticng as leng as the m.hjeet ;sr.apezty is restzicted :zmevaz
becorming a dimp,, g 5

MR, CLARKSON assured the Board that while their ‘eveniual
residential develogment may not be exactly as depicted at this time,
it will conform to proper subdivision requirements, depending on
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eircumstances at that time.He stated also that the water table

in this avea is from 6 o 8 feet below ground level, and that in
excavating it is necessary to install _ pumps to pump the watez out
so that they can proceed with remowval of dirk,

EARTSTEIN WAS EXCUSED FROM THE MEETING

Water table level and proposed platting of the eveatual
residential arvea was briefly discussed, Xt was noted that righi
of way dedications for Sunflower Street would have o be adjusted
80 far as dedications fzem Clarkson and from the owner of the
progerty to the east (LouiSe Recklebe ) is condesned,

HOTZOM: IRWIH moved, ANDERSON seconded and it
carzied unanimously that the vaziance desired
azises frem some eendition which is uniqué and
which is not ozdinarily found in thé same zoning
district in that this avea is known %o be under-
laid with gravel whereas many other areas through=
out the city do noi possess such a characteristie,
and further, the application area adjoins an ekisting
bozrew pit and would smount Lo an extension or con=~
_tinuation of unn cxisting lake and futher, it is in
close promimitcy to the proposed xoute of the new
highway (Canal Route = I=35W), and will reecule in
less burden not only te the coatractor in less
hauling distance, bui less buvden to the genaral
public at large ih gontrelling the transpottation
‘of this £ill maverial te Che site of constructien,

BOZION: AMDERSON moved, MOORE seconded and it
carried unanimously that the graniting 6€ the permit
- for the variance will not adyersely agfect the
rights of adjacent property owners oOr residents
provided that proper conditions are instituted and
', zespected against the proposed use and.provided
adequate controls aré exercised,

XRWIN stated that it would not adversely affect adjacent pro-
perty owners because of the locatian of the existing lake and
further this is just an cxztensioh of the existing borrcw pit which
brings it a little closoz to the east, but im his opinien, would
not adversely affect adjoining property. L

- MOTION: AMDERSON moved, IRNYN seconded and it
carzied wnanimously that the strici application
of the enforcement provisions of the soning ordi~
nance will constitute unneceseary hardship vpon
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the property owner zepresented in the appeal
due to the fact that accoxding teo the evidence
submitted there is not a sufficient demand to
utilize this area for single family development
at this time,

bl it B P e e

MOTION: MOORE moved, ANDERSON seconded and it
carried unanimously that the variance desired will
not adversely affect the public health, safety,
morals, ordex, convenience, prosperity or general
welfare inasmuch as not o grant the request could

very possibly adversely affect ceriain portions of
the public intezest,

IRWIN said he could see whexe it might adversely affect the
public health and safety unless certain restrictions = flencing,
ete, are made a condition to appreval, The Chairman pointed out
that conditions to approval will be covered in the overall motion,

In considexing ovexall approval or denial of this applicatien,
MOORE asked the staff if there were other mattexs of a similar
nature now pending, and whethez action on this particulay case
might set a precedent. GALBRAITH said that no other spplicaticns
or proposed applications have been dipeussed with the staff at
this ¢ime. It was anticipated, hewever, that similar reguests
might come about as econstruction of the Canal Route progresses

‘to the noxth, MR, CLARKSON said he deubted if many such requests
would avise pince the State will probably provide the axea for
extraction on all areas north of ¢he Arkangas River,

The suggested conditions to appwoval were discussed in degail
@md it was agreed that maintenance of the horzew pit area should
be continued 5 years after ¢he borrow pit uvse éeases (H7) and thad
the bond reguired in 47 chould be made applicable to #5 as well .
as #2, It was agreed that the City of Wichita should be made a

Other wording

2

party €o the restricitive covenant pxoposed in #3,
with regard ¢o proper maintenance was suggested and approved,

MOTIOW: AUDERSON moved, MOORE seconded and it
cazried unanimously that inasmuch as the four
conditions required by Section 2,12.590.2, Code
of the City of Wichita to ba present bhefore a
vagiance can be granted, has been found to exist,
that this reguest for a use variance be approved,
subjeet to the following .
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The earth should be exiracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart~
ment,

A 42" to 48" V~mesh wire ox chain link fence of a
minimum height of 58", and topped by two strands of
baxbed wire, (as reguired in Ordinance No, 27-273

of the Code of the City of Wichita), shall be egected
along the north, east, south and west property lines
and may provide for reasonable access gates installed

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

is being used for the zemoval of sand, gravel ar £illing
material or other business activity, and fuxther pro=
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Said fence ghall
be kept in good repair, However, in the evemt it shounld
be the desire of the applicant to join the borzrow pit
west of the west property line (See Conditiomal Use
Co=35), ¢o subject borzow pit, said fence shall be
erected so as to completely enclose both borrzow pits,

Excavation séhall not approach any cloger than 200 feet

of the east and south property lines, nor any closer than
25 feet to the north or west propecty lines, as set forth
in the application, except that no excavation shall
appreach neazer than sixey (60) feet to the center line
of any platted street., However, in the event it should
be the desire of the applicant to join the borzow pit to
the vwest of the west property line (See Conditional Use
CU=-35), to subject borrow pit, then fhe west excavation
setback requirement shall not be reguived,

The side plope of the excavation shall be no more steep
than five horizontal to one wextical,

Vegetative cover for slopes shall consist of a short,
perennial drought resistant grass or combinatien of grasses,
which permit the establishment of a good sed cover, planted
and maintained in accordance with a high standard of main=
tenance,

Conditions 1 through 4 zbove ghall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk’s office to ensure
proper conformance to conditions as established in items
1 through 4 above,
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A furthex separate performance bond shall be filed in the
office of the city Clerk to cover separately and apart, the
erection and maintenance of the fence as required in condi~
tion #2 ebove, and vegetative cover for slopes and main=
tenance of such vegetative cover as reguirxed in #5 above,
Said bond shall be in the amount of $2,000 and shall run

in the favor of the ity of Wichita, Said bond shall

remain on f£ile in the office of the City Clexk for a term

of five years subsequent to the time the borrow pit opera-
tion has been completed

A restrictive covenant '.r\'.mn.'l.ng with the land for 25 years
should be made a pagt of the deed from the present owner
to Clarkson Construdion Company, the purchaser, shich
cevenant shall restrict the future use of the borrow pit
axea from use in the future as a sand pit, sapitary land=
£411, ‘and trash dumping (after the present borrow opera=
tion has ceased,) If this is not made a part of the deed,
then a contract should be prepared between the present
owner, the purchaser, and the gowvexning body of the City
of Wichita, setting forth the above restrictions, which
restrictions are made for t¢he benefit of the publ.ie
generally, and adjoining property ownexs, and filed of
record at the ¢ime the deed is recorded and he!ore the
]nrn.i.t for the borzow pit is issued.

(I'Im ‘xesolution is not shown as & part af the
minutes as mailed but ig made a paxt of the-
permanent record of Board proceedings on f!.la :
in the Secretary’s office.) :

MOTION: ANDERSON moved, MOORE seconded and it
carried unanimously that the Secretary be directed
to convey to the Planning Commigsion the desire
of the Beard of Zoning Appeals that the Planning
Comnission consider amending the zmoning ozdinance
‘ with respact to borzow pits, possibly by granting
the Board of Zoning Appeals authority to grant
such a use as an exception, subject to eartain
eonditions

MOTIOW: MOORE moved, IBWXN seconded and it carried

unanimously that by action in this particular case,

it is not intended that a precedent with respsct to

granting of use variances -for borrow pits in an "M”
dzoning classification be astahliahad

Meeting adjomrned about 4:10 p.m.

Jack H, Galbraith
Secretary

T o




RESOLUTION NO, BZA 3664

WHEREAS, the Clarkson Construction Company, 4133 Gardner
Avenue, Station "F", Kansas City 20, Missouri, by Lester Wilkinson,
Attorney, 3521 West 2lst Street, Wichita, Kansas, pursuant to
sSection 2,12,590.2, Code of the City of Wichita, has applied for
a variance from the strict application of the enforcement provisions
of the zoning Ordinance, to use property as a borrow pit in the con-
struction of Highway I-35W, said property being generally located
in an area south of McArthur Road and east of Broadway between
McArthur Road and 43rd Street South, and legally described as:

The South half of Lot 9, all of Lots 10 and.
11, Riverside Gardens, in the city of Wichita,
Sedgwick County, Kansas; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, at the special meeting of September 8, 1964, the -
Secretary cbserved that a quorum of the members of the Board of
Zoning Appeals was not present, and declared the public hearing
continued until Wednesday, September 9, 1964, at 2 p,m, in Room 401
City Building Annex, 104 South Main, Wichita, Kansas; and i

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 9, 1964, consider said application; and

2 'WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said variance request, under
the provisions of Section 2,12,590,2, Code of the City of Wichitaj
and

WHEREAS, the Board of Zoning Appeals has determined that
the variance desired arises from some condition which is unique
and which is not ordinarily found in the same zoning district in

‘" that this area is known to be underlaid with gravel, whereas many
areas throughout the city do not possess such a characteristic, and
further, the application area adjoins an existing borrow pit and
would amount to an extension or continuation of an existing lake,
and further, the application area is in close proximity to the pro-
posed route of the new highway (Canal Route - I-35W), and will

' result in less burden, not only to the contractor in less hauling

distance, but less burden to the general public at large in control-
ling the transportation of this £ill material to the site of con-
struction; and

WHEREAS, the Board of Zoning Appeals has determined that
the granting of the permit for the variance will not adversely
affect the rights of adjacent property owners or residents, provided
that proper conditions are instituted and respected against the pro-
posed use and provided adequate controls are exercised; and ;

WHEREAS, the Board of Zoning Appeals has determined that
the strict application of the enforcement provisions of the Zoning
Ordinance will constitute unnecessary hardship upon the property
owner represented in the appeal, due to the fact that according to
the evidence submitted there is not a sufficient demand to utilize
this area for single family development at this time; and




WHEREAS, the Board of Zoning Appeals has determined that
the variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity, or general welfare
inasmuch as not to grant the request could very possibly adversely
affect certain portions of the public interest; and

WHEREAS, as shown above, each of the four conditions
required by Section 2,12,590.2, Code of the City of Wichita to be
present before a variance can be granted, has been found to exist,

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that the Superintendent of Central
Inspection be and is hereby authorized and directed to issue the
appropriate permit for the operation and maintenance of a borrow
pit on the tract of land specifically described as follows:

The south half of Lot 9, all of Lots 10 and 11,
Riverside Gardens, in the City of Wichita, Sedg-
wick County, Kansas, Generally located in an
area south of McArthur Road and east of Broadway
between McArthur Road and 43rd Street South,

subject to the following conditions:

. 1, The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the wiehita-sadgwi.ck County Health Depart-
ment,

A 42" to 48" V-mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance No, 27-273

of the Code of the City of Wichita), shall be erected
along the north, east, south and west property lines

and may provide for reasonable access gates installed

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit
.is being used for the removal of sand, gravel or filling
material or other business activity, and further pro-
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Said fence shall
be kept in good repair, However, in the event it should
-be the desire of the applicant to join the borrow pit
west of the west property line (See Conditional Use
CU-35), to subject borrow pit, said fence shall be
erected so as to completely enclose both borrow pits,

Excavation shall not approach any closer than 200 feet
of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted street, However, in the event it should
be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional Use
CU-35), to subject borrow pit, then the west excavation-
setback requirement shall not be required,

The side slope of the excavation shall be no more steep
than five horizontal to one vertical,

Vegecative cover for slopes shall consist of a short,
perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover, planted
and maintained in accordance with a high standard of main-
tenance.
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conditions 1 through 4 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk's office to ensure
proper conformance to conditions as established in items
1 through 4 above,

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fence as required in condi-
tion #2 above, and vegetative cover for slopes and main-—
tenance of such vegetative cover as required in #5 above,
said bond shall be in the amount of $2,000 and shall run

in the favor of the City of Wichita, Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera-
tion has been completed,

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarkson Construction Company, the purchaser, which
covenant shall restrict the future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
£ill, and trash dumping (after the present borrow opera-
tion has ceased,) If this is not made a part of the deed,
then a contract should be prepared between the present
owner, the purchaser, and the governing body of the City
of Wichita, setting forth the above restrictions, which
restrictions are made for the benefit of the public
generally, and adjoining property owners, and filed of
record at the time the deed is recorded and before the
permit for the borrow pit is issued,

ADOPTED AT WICHITA, KANSAS, this 9th day of September,

s D s

Harold Bauer, Chairman

) Dol

H. Galbraith
Secretary




September 25, 1964

Bosxd of Sounisg Appeals Members
Wichits, Kansus

Oentlomens
Res Case Ho, BEA 36~64

nwuumumuuormxhnmmmmu
M'.thuﬂamdo!mwmmmmm
pit, which has been appealed to the City Commission, We discussed
this matter with Bob Lekin, our Asaistant Planning Director, and it
WAS his feeling that the staff had already made its recommendation
and report, which was originally subsitted to the Board, Conge~

quently, Ltmmmmcntm-mmmuumu-eu
Chairaan of tmm:nmmmumtuy.

I would like for you to review the letter and let us know whether
or not it appsars to be satisfactory. Please let us know by next
Wednesday, because it will be necessary that we have this letter,
and a copy of the minutes, aleng with the Becretary's report, in the
City Manager®s office by next Thursday noon, so that it can be put
on the City Commission agenda for October [

1f we do not hear from you by next Wednasday, we will assume that
the lstter meets with your sgreement,

If you have any questions, please feel free to eall,

Very truly yours,

Jack E. Galbraith
JHG 1JWH 1ber Secretary
Attachments
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September 15, 1964

quently, it wves his fSeeling that this letter should come from the
Chairsan of the Boord rather than the Becretary,

I would like for you to review the letter and lat us koow whether
or not it appears to be satisfactory. Please let us know by mext

'+ because it will be necsssary that we have this letter,
and a copy of the minutes, along with the Secretary’s repert, in the
City Manager‘s office by next Thursday noon, so that it can be put
on the City Commission agenda for October 6,

If we do not hear from you by next Wednasday, we will assume that
the lstter meets with your sgreement,

If you have any gquestions, please feel free to call,

Very truly yours,

Jack H, Galbraith
JED WIWH shex Secretary
Attachusats
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September 25, 1964

Boaxd of city Conmissioners
¢ity Building
Wichita, Kaosas

Gentlesmong
Re: Case Mo, BEh 36-64

Under the provisions of Sectisn 2,12,610 of the Code of the City
of Wichita, an appesl from & decision of the Board of Zoming
Appezls has been filed for consideraticn by the Board of City
Cormiagionsrs,

At a special meeting of the Boaxrd of Zoning Appesls, on Ssploaber
9. 1964, the Board approved 2 reguest wade by the Clarkson Con~
struction Company for a variznce to porndt the use 3£ propszty
generally located on the south: side of MeArthur Roed between Sun~
flowar and Alfalfa Streetn for & borrow pit in conjunction with the
construction of I=-35¢ (Canal Route.)

As provided by the Code, Nr, T Harxley, acting as agent for Louwise
Recklebe, =n adjoining groperty ownax who potestsd the granting
of the permit for conatruction of tha bagrew pit, hes appsalsd the
dotision of the Booxd of Zoaing Appeals. Mo, Harley indicates in
his lettor of zppeal that the decision of the Board to approve the
verisnce wez in arror for the following reasons:

*The Board of Zoalng Appeals has no jurisdiction usdex
the ordinance, %The request is not a variance, but an
axcoption, Tha granting of the permit or reguest ad-
verssly sffects the rights of appellant who is an adja~
cent properdy awmer, The granting »f the pernit or
request adverssly affects public health, safety, morals,
order, propsrty, convenisnce and genaral welfare.®

As indicated in the Secretary’s roport included in the ninutes of
the Bepteshor 9 nesting, the Secrotary recommised that the Boaxd
not take jurisdiction and that the variance be denied on the grounds
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Page 2 = Board of City Commissioners
September 25, 1964

that this is a "use variance® and would be an usurpstion of the
legislative power of the governing body, Howewver, the Board of
Soning Appeals took jurisdiction, based upon sadvice fram legal
counsel for the Board that the Board has jurisdiction to consider
“use variances”, and granted the variance subject to certain con~
ditions and requirements (see minutes).

HB sJHd sbar
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Mr., Lester Wilkinson, Attorney
3521 Bast 21st Street
Wichita, Xansas

Dear kx, Wilkinson:

On September 15, 1964, we advised you that the Board of Zoning

Appesls

pernit a borrow pit on propsrty located gensrally on the east
sida of both Brosdway and the Interstate between McArthur Road
and 4324 Street South, subject to certain conditions,

We also advised that the Board's decision might be appsaled to
the City Commission provided that such appsal was filed on oxr
before September 21, 1964, The City Clerk has advised us that
an appeal was filed in his office on September 15, 1964, by
Tom Harley, Attorney, on bshalf of Louise Recklsbe, for the
following reasons:

The appeal will be submitted to the City Cosmission on September
22, 1964, at which time it will be referred to the Board of

Zoning Appsals
disclosing in wvhat respect the application and facts offered in
support thereof wet or failed to meet the necessary require-

mants,

Septeuber 31, 1964

Re: Case No, BEZA 36~64

had approved subject application for a variance to

“The Board of Zoning Appsals has no jurisdiction
under the oxdinance, The reguest is not a vari-
ance, but an exception. The granting of the per—
mit or request adversely affects the rights of
appellant who is an adjacent property owner. The
granting of the permit or request adversely
affeckts public health, safety, morals, oxder,
property, convenience and general welfare."

for a report to the Board of City Commissioners,
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CASE MO, PRZh 36=64
GENERAT, DESCRIRTTION M
Fhe property represented in this application is generally

on the east side of both Broadway and the Interstate between
MeArthur Road and 43zd Street South.

The properiy in guestion is zoned "AA" Single Family., The
existing zoning to the easi, south and west is "AA™ and north is
“AA" and "C" Commercial,

- The property in guestion is cuzrently under cultivation, The
existing land use to the west is vacant; south is wacant; east is
single family and vacant; and north is single family,

REQUEST

The reguest is for a variance pursuvant to Section 2.12,590.2,
Code of the City of Wichita, to peyxmit the use of the property in-
cluded in this application for a borrow pit in conjunction with the
construction of I-35W (Canal Route.)

JURISDICTION

The ordipance creating a Board of Zoning Appeals gwanted the
Boazd juriediction to hear three fypes of cases - appaals, variances
and exceptions, The Secretary feels that the :5__n-i:en-i: of the ordinance
insofar as it velates to vaziances, was to allow the Board to modify
such requirements as height, setback, lot avea, lot width and similaw
reguirements to the zoning ordinance; and not vo allow the granting
of permission to use propexty in a different manner or a different
use than that permitted in the zoning ordinance, To allow a
different use than that specified in the zoning ordinance wovld be,
in effect, the amendmeni of the zoning ordinance by a boaxd nok
having legislative power or authority to do so, Since uses to be
established in any specific zone are ablished by the City Commis~
sion by adoption of an ordinance as a legislative act, it is the
opinion of ¢he Secretary that the granting wonld be a legislative
act capable of being exercised only by the City Commission and not
within the jurisdiction of the Board of Zoning Appeals.

Richaxd@ P, Babcock, one of the leading legal authorities on
planning, zoning and the proper use of the variance, in his review
of present zoning ordinances and resolutions, states that "the
zoning ordinance for the Ciity of Wichita does not expressly prohibit
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use variances, but such a prechibition can be implied from the pro-
hibition of use exceptions and the enumeration of the types of
variances that may be granted.®

Babcock furtiher points out in his recommendations that:

"Vaxlances and exceptions should not be confused or
treated alike as they are in the present ordinances,
A variance is a discretionary privilege which is
granted because the application of the zoning ordi-
nances has created an unusual difficulty or a hard-
ship for a particular property owner thai was noi
apticipated., The exception is a technigue for allow=
ing uses thai are anticiwaged, but as to which a faci=
finding body musit determine that the landowner has
egtablished that in his case the conditions applicable
to the exception have been met, WVariances are a form
of relief from the stvici provisions of the ozdinances,
Exceptions are really a form of defcrred judgment on a
particular use for which requests ave anticipated, and
for which provision is made in the zoning ordinance,

"Use exceptions not spacifically authorized and use
variances should be expressly forbidden, It is our
view that if a change in use is warranted, then a change
in zoning is warranted, It is a rave case indeed when
a property owner can show that he is entitled to a
variation becaucc he alone faces a peculiar problem in
developing. his land for its zoned purposes,”

The only section of the zoning ordinance which now permits
borrow pits is the “C" Commercial section and the otherx less
restrictive sections of the ordinance,

In this instance, the applicant chose not ¢o apply for a "C"
Commercial classification but, rather, applied for a variance to
allow a borrow pit in an “AA" Single family distriet,

In the opinion of the Secretarxy, the zoning ordinance cannot
and should not be amended through the granting of use variances,
Therefore, based upon the foregoing review, it is the opinion and
recomnmendation of the Secretary that the Board of Zoning Appeals
does not have juvisdiction in this case,

: In Case Mo, BZA 5-G0, the Board of Zoning Appeals did grant a
use variance for a borrow pit similar to the one reguested inthis
application,

2 i
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Another interesting viewpoint is that the Board is a quasi-
judicial bedy rather than an administrative or legislative bedy,
If the act of permitting a use which is otherwise not permitted
can properly be termed a legislative act (and this happens when
the City Commigsion adopts or legislates an ordinance changing
or establishing use categories in the zoning code}, then what
right does the Board have in performing the same function as the
legislative body? The statutes clearly provide for the manner in
which a zoning ordinance and district classification and amend-
‘ments thereto can be established, Conseguently, is the act of
granting a use variance a guasi-judicial ack?

The Secretary is of the opinion that the proper procedure
for the applicant to follow in this instance is to either:

1, Apply for a change in zoning to a “C" Commercial
classification where borzrow pits are permitted as
a use Vhy right; or

Reguest that the zoning ordinance be amended to
permit borrow pits through one of the following
techniques:

a, in all zoning districts as a matter of right:

b, as a special exception within designated zones,
subject to conditions outlined in the ordinance;

in special use districis, such as a sand and
gzravel or natural resource zone; perhaps ex~
cluding some or all other uses;

If the Board should determine that it has jurisdiction to
consider use variances, then all four conditions must be found to
exist before the variance may be granted,

1. That the variance avises f£rom such conditicn which
is unique and which is not ordinarily found in the
same zoning districk.,

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents,

FThat the strict application of the enforcemeni: provisims
of the zoning ordinance will constitute unnecessary hard-
ship upon the property owner represented in the appeal,
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4, That the variance desired will not adversely affect the
public health, safety, morals, order, convenience,
prosperity or general welfare,

The applicant has submiitted a statement of justification which
is inecluded as Attachment #1 to this report,

The attorney for the applicant has indicated in hip gtatement
of justification that the variance desived arises from such condition
which is unique and not ordinarily found in the same zoning distxict
inasmuch as a portion of the property owned by the applicant was
used for a borrow pit in conjunction with construction of the I~235
bypass, He algo points out that this borrow pit was operated in
accordance with the reguirements placed upon it by the County Com=
mission as recommended by the Wichita~Sedgwick County Metropolitan
Area Planning Commission, He further points out that this particular
borrow pit was approved when it was in the county {(the property has
since been annexed to the city), and was previously under the juris=~
diction of the County Zoning Resolution, which allows borxzow pits
in any zoning district (as a conditional use} when the location is
approved by the County Commission, He goes on to point out that
this request is particularly unigue inasmuch as there is no such
comparable provision in the zoning cxdinance of the Ciity of Wichita
which permits borrow pits. It is also suggested that the applicant
did not wish %o apply for “C" zoning since it was his feeling that
to grant "C" zoning in thie area for a borrow pit would be in viola-
tion of the Planning Commission's policy against “spot zoning” and
further "C" zoning permits a large number of uses which would be
detrimental to the entire area avound the applicant's property and
would also be objectionable to other nearby property owners.

The Secretary is of the opinion that unigueness should be con=
sidered as to the physical characteristics of the propexiy concerned,
If this criteria is nsed, there appears to be nothing which is
exceptionally unigue about the physical characteristics of the
property in question, There is, however, a unigue physical charactez=
istic concerning the land directly to the west, which has been used
asg a borrow pit, On geveral occasions in the past few months, the
Board has considered uniqueness as to the use of the property rather
than to its physical characteristies, If this definition is used,
uniqueness can probably be found to exist on the basis of a proposed
use suggested by the applicant, However, exitreme care should be
exerciged in using this criteria for unigueness, since this makes
almost every piece of property in the city unique,
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ARJACENT_PROPERTY

It is the opinion of the Secretary that if the proper con-
trols are exewcised,the granting of the variance should in no way
adversely affect adjacent property owners.

EARDSHIR

The attorney for the applicant suggestés that the applicant
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must fulfill,

- i et g g

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned,

it is the Secretary’s opinion that if the variance is granted,
the applicant would be enjoying a privilege that would not be
mutuvally enjoyed by other property owners in the same zoning district
since borrew pits are not permitied as a “use by right" in the "aa%
district,

EUBLIC INTEREST

The Seczetary agrees with the applicani in that the granting
of the varimce should in no way adversely affeet the public interest,
provided appropriate conditions yelated o public health and safety
are established as a cendition of approval,

It is the Secretary's opinion that: all four conditions neces-
sary to the granting of a variance (hardship] have not heen found
to exist. Therefore, it is recommended that the variance be denied
in that an adequate showing has not been made by the applicant in
his justification of hardship,

However, in the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variance,
the Becretary recommends that the variance be approved, subject
to the following conditions and requirements:

1, Tthe earth should be extracted to a minimum depth of
two (2} feet below the pormal water table, as deter=—
mined by the Wichita-Sedgwick County Health Depart-
ment

A 42" to 48" V-mesh wire or chain link fence of a
minimum height of 58", and topped by twe strands of
barbed wire, (as required in Ordinance No, 27-273

of the Code of the City of Wichita}, shall be erected
along the north, east, south and wesi property lines
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and may provide for reasonable access gates installed
at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

ig being used for the removal of sand, gravel or filling
material or other business activity, and further pro=
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Said fence shall
be kept in good repair, However, in the event it should
‘be the desire of the applicant to join the borrow pit
west of the west property line (see conditional use CU=35),
to subject borrow pit, said fence shall be erected so as
to completely enclose both borrow pits.

Excavation shall not approach any closer than 200 feet

of the east and south property lines, mor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line of
any plaited street, However, in the event it should be
the desire of the applicant to join the borzew pit to the
west of the west propexty line (see Conditional Use CU-35),
to subject borrow pit, then the west excavation setback
requirement shall not be required,

The side slope of the excavation shall be no more steep than
£ive horizontal to one vertiecal.

Vegetative cover for slopes shonld,,ccms:lsi: of a short,
perennial drought resigtant grass or combination of grasses,
whleh pernit the ejﬁabl,ishmnt of a good _sod cover

) anm pecA dbac i o = }u_jL
m’?‘t{:na ﬁ mue shall be made subject of the

performance bond presented by the conkractor to the State
Highway Comeission, apd a copy of said perfozmance bond
shall be filed with the City Clerk’s offics to ensure
proper zonformance to conditions as establisched in items
1 througn i above.

7, further separate performance bond shall be filed in the
'ﬂoff:leo of the city Cclerk to cover separately and apart, the

e e e el B SR B

},a 'T_II—J in the favor of the City of Wichita. Said bond
ahau zemin on file in the office of the C:lty c}.erk until.

== peoia ‘if?,o-..._.-,f el
/&Lf [((__f_{w. L&t;-7i‘{CZfC




Page 7 ~ Secretary’s Report
Case No., BZA 36-6¢

8. A restrictive covenant running with the land for 25
years, should be made a part of the deed from the present
owner ¢o Clarkson Construction Company, the purchaser,
which covenant shall restrict the future use of the borrow
pit area from use in the future as a sand pit, sanitary
land£ill, and trash dumping (after the present borzow
operation has ceased,) ZIf this is not made a part of the
deed, then a contract should be prepared between the
present owner M-tha—purchmr. tEing forth
restrictions, which !ﬁstrict:lonﬁ"s’? "éa& for enﬂ*ﬁﬁ?’* uﬂ%
of the public generally, and adjoining property owners,
and filed of record at the time the deed is recorded and
before the permit for the borrow pit is issued.

ftwga;zg:
SBTLis> prrris amdl AP s o,
?,,M ‘dq_.,Z._m_a

WE ¢
ﬁl gfz/mfo
o Moiley Tl priie teeklif

j‘ s /flt—(jalzc. R Sy

o
P /46—-:» W d
1(‘ﬂr a ff'a
"?'/‘"‘4:-‘-" )-4 3
(22
ﬂ"‘z B s LS

Lk nﬂ? gt E




SERIEMBER 9. 1964

A special meeting of the Board of Zoning Appeals will
be held on MWednesday, September 9, 1964, at 2 p.m, in Room
401 City Building Annex, 104 South Main, Wichita, Kansas, at
which time the following items will be considered:

1. Caseg No. BZA 3664
m: The Claxkson Constructicn Company
Regugst: Variance
Reagon: To permit the use of the property for a borrow

pit in conjunction with the construction of I-35W
{Canal Route) :

-

Igcagion: CGenerally located on the east side of both
Broadway and the Interstate between McArthur Road and
43rxd Street South

Bxdsting zonina: "AA® Single Family

0 1 s 5 e A 3 e B S A i e 5 5 o e 5 S 5

2. Other Matigra.

Jack H, Galbraith
Secretary
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Board of Zoning Appeals ‘September 18, 1964

Robert G, Finch, city Clexk
Jack H. Galbraith, secretary

Attached is a copy of Resolution No, BZA 36-64,
covering action taken by the Board of Zoning
Appeals on Septenber 9, 1964, in connection

with the above numbered case, An appeal may be

filed in your office on or before September 21,
1964, 1If an appeal is filed, please advise,
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APFEAL TO P gkt
OF CITY COMMISS | L4 q : *
Bt Vol
DECISION OF BOARD OF ZONING APPEALS
I, Name of Appellant Louiine Regkisebe
Mailing Address_ 1305 £, McArthur PhoneVA 4=3684
Name of Agent __ 755 Harley
Mailing Address 408 Bitting Building Phone AN 2=74%3

II, Appellant herein appeals from the decision of the Board of Zoning
Appeals relating to Case Number BZA-36-6Y in which
The Clarkson Construction Company

applied for a variance for a barrow pit in copjunction

with the construction of Highway I-35V

(describe variance or exception requested in origiml dppl g
fast Broadway between McArthur Read § 43pd tre.et outh
for property located at (address) and legally
5 f.?ofLDtQE&ilOflUGll
described as Lot(s)_____, Biock(s) , _Riverside Gardens
Addition, The Board of Zoping Appeals decision to pprove
(deny, approve) the application was in error and sh.nld be reversed

for the following reasonst Tha Bdaf'd of Zohiﬁg Ap?aﬂa has no
jurisdiction under the ordinan'ce. ues lnot a variance
but an exception. The granting of the pem:.!: OF reqqegt qdvgpssiy
affects the rights of appellant who is an adjacent PROperty OWReF,
The granting of the permit or request adversely affects public
health, safety, morals, order, property, convenience and general
welfare.
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Appellant 1Louise Recklebe
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Authoriged Agent *

—

OFFICE USE (NLYs
This appeal from a decision rendered by the Board of Zoning
Appeals was received in the Office of the City Clerk at / 3 {~—
o, pon) Ligph (5 15K (tare). o
S L’&'LI A, -“})\\ ‘l!\(-\-.-
Signed |

(G yrarilic et

Title
BZA-1 ; v

S




September 15, 1964

Mr, Lester Wilkinson, Attorney
3521 East 2lst Street
Wichita, Kansas

Dear Mr, Wilkinson:

Re: BZA Case No, 36-64

This is to advise you that at a special meeting of the Board of Zoning
Appeals of the City of Wichita, the above request for a variance to
permit a borrow pit in an area generally located on the east side of
both Broadway and the Interstate between McArthur Road and 43rd Street
South, was considered on September 9, 1964,

It was the decision of the Board to approve this request, subject to
the following conditions:

1, The earth should be extracted to a minimum depth of two
(2) feet below the normal water table, as determined by
the Wichita-Sedgwick County Health Department,

2, A 42" to 48" V=mesh wire or chain link fence of a minimum
height of 58", and topped by two strands of barbed wire,
(as required in Ordinance No, 27-273 of the Code of the City
of Wichita), shall be erected along the north, east, south
and west property lines and may provide for reasonable access
gates installed at the height of the fence, which gates shall
be locked at all times except during working hours when the
pit is being used for the removal of sand, gravel or filling
material or other business activity, and further provided that
in no case shall the fence be erected closer than 15 feet to
the actual excavation, BSaid fence shall be kept in good re—
pair, However, in the event it should be the desire of the
applicant to join the borrow pit west of the west property
line (See Conditional Use CU~-35), to subject borrow pit, said
fence shall be erected so as to completely enclose both borrow
plt!-
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3.

4.

6.

7.

September 15, 1964

Excavation shall not approach any closer than 200 feet of
the east and south property lines, nor any closer than 25
feet to the north or west property lines, as set forth in
the application, except that no excavation shall approach
nearer than sixty (60) feet to the center line of any
platted street, However, in the event it should be the de-
gire of the applicant to join the borrow pit to the west
of the west property line (See Conditicnal Use CU-35), to
subject borrow pit, then the west excavation setback re-
quirement shall not be required,

The side slope of the excavation shall be no more steep than
five horiszontal to one vertical,

Vegetative cover for slopes shall consist of a short, peren-
nial drought resistant grass or combination of grasses, which
permit the establishment of a good sod cover, planted and

maintained in accordance with a high standard of maintenance,

Conditions 1 through 4 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and @ copy of said performance bond shall
be filed with the City Clerk's office to ensure proper con=
formance to conditions as established in items 1 through 4
above,

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fence as required in condi-
tion #2 above, and vegaetative cover for slopes and main-
tenance of such vegetative cover as required in #5 above,
Said bond shall be in the amount of $2,000 and shall run in
the favor of the City of Wichita, BSaid bond shall remain on
file in the office of the City Clerk for a term of five years
subsequent to the time the borrow pit operation has been com=
pleted,

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner to
Clarkson Construction Company, the purchaser, which covenant
shall restrict the future use of the borrow pit area from use
in the future as a sand pit, sanitary landfill, and trash
dumping (after the present borrow operation has ceased,) If
this i3 not made a part of the deed, then a contract should be
prepared between the present owner, the purchaser, and the
governing body of the City of Wichita, setting forth the above
restrictions, which restrictions are made for the benefit of the
public generally, and adjoining property owners, and filed of
record at the time the deed is recorded and before the permit
for the borrow pit is issued,
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The Clarkson Congtruction Company
4133 Gardner Avenus, Station "F"

Kansas City 20, Missouri
Robert G, Finch, clty-chﬂ:

Glen Lytle, Superintendent of
mm Inspection

. M ‘Harley, attun-r
‘Bitting Building




The property represented ia this application is generall
on the east side of both Broadway and the Iaterstate between
MeArthur Road and 43zd Streect South,

The property in guestion iz zoned YaA" Single Family, The
existing zoning to the east, sovth and west is "BA" and north is
"AAT ang "CY Commercial,

The property in guestion is cuzrently under cultivation, The
existing land use to the west is vacant; south is wacant; east is
single family and vacant:; and north is sipgle family,

REOUEST,

The request is for a variance pursuanc to Section 2,12,5%90.2,
code of the City of Wichita, to permit The use of the property in=—
cluded in this application for a borrow pit in conjunction with the
construction of I~35W (Canal Route,)

The ordinance creating a Board of Zoning Appeals geanied the
Board jurisdiction to hear three types of eases - appeals, vaziances
and exceptions, The Secretary feels tha i of the ordinance
insofar as it relates to wvaziances, was to allow the Board to modify
such reguirements as height, setback, lot , lot width and similar
vequiremenis to the zoning ordinance, and noit vo allow the granting
of permission o use property in a diffem manner or a different
use than that permitted in the zoning ordinance, Teo allow a
different use than that specified in the zoning oxdinance would be,
in effect, the zmendment of the zcning ordinance by a hoaxd not
having legislative power or avthority to do so, Since uses to be
established in any specific zone are established by the City Commis-—
sion by adoption of an oxdinance as a legislative ack, it is the
opinion of the Secvetary thak the granting would be a legislative
act capable of being exercised only by the City Commission and not
within the jerisdiction of the Board of Zcning Appeals,

Richard F, Babcock, ona of the leading legal authorities on
planning, zoning and the proper use of the variance, hip rewview
of present zoning orxdinances and resolutions, states that “the
zoning ozdinance for the City of Wichita does not expressly prohibit

g e
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use variances, but such a prohibition can be implied from the pro=
hibition of use exceptions and the enumeraiion of the ftypes of
variances that may be granted.®

Babecock further points out in his recommendations thai:

"Variances and exceptions should not be confused or
treated alike as they are in the present ovdinances,
A variance is a discretionary privilege which is
granited because the application of the zoning ordi-
nances has created an unusuval difficuliy or a hard-
ship for a particular propeny owner that was noi
anpticipated, The exception is a teclm:.que for allow=
ing uses thak are anticipated, but as to which a fact-
finding body must determine that the landowner has
established that in his case the conditions applicable
to the exception have been met, Variances are a form
of relief from the strict provisions of the ordipances,
Exceptions are really a form of deferred judgment on a
particular use for which regueste are anticipated, and
for which provision is made in the zoning ozdinance,

"Use exceptions not specifically authorized and use
variances should ba expressly forbidden, It is our
view that if a change in use is warranted, then a change
in zoning is warranted, It is a rvave case indeed when
a property owner can show that he iz entitled to a
variation becausc he alone faces a peculiar problem in
developing his land for its zoned purposes,”

The only section of the zoning ordinance which now pezmiis
borrow pits is the “C" Commercial section and the other less
zestrictive secticns of the ordinance.

In this instance, the applicant chose not %o apply for a "C"
Commercial classification but, rather, applied for a wvariance to
allow a borzow pit in an “AA" Single family district,

In the opinion of the Secretaxy, the zoning ordinance cannot
and should not be amended through the granting of use variances,
Therefore, based upon the foregoing review, it is the opinion and
recommendation of the Secvetary thai the Board of Zoning Appeals
does not have jurisdiction in this case,

In Case No, BZA 5~60, the Board of Zoming Appeals did grant a
use variance for a borrow pit similar o the one reguested inthis
application,
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Another interesting viewpoint is that the Board is a quasi-
judicial body rather than an administrative or legislative body.
If the act of permitting a use which is otherwise not permitted
can properly be termed a legislative act (and this happens vhen
the city Commission adopts or legislates an ordinsnce changing
or establishing use categories in the zoning code), then what
right does the Beard have in performing the same function as the
legislative boady? The statutes clearly provide £or the manner in
which a zoning ordinance and district classification and amend-
‘ments thereto can be esiablished, Consequently, is the act of
granting a use vazriance s guasi-judicial act?

The Secretary is of the opinion that the proper procedure
for the applicant to follow in this instance is to either:

1, Apply for a change in zoring to a “C" Commercial
clagsification where borrow pits are permitted as
a use by right; or

Request that the zoning ordinance be amended to
permit borrow pits through one of the following
technigues:

a. in 3all =oning districis as a matter of right:

b, as a special exception within designated zones,
subject to conditions outlined in the ordinance;

in special use districis, such as a sand and
gravel or natural resouzce zone: perhaps ex~
cluding some or all other uses;

If the Board should determine that it has jurisdiction to
consider use variances, then all four conditions must be found to
exist before the variance may be granted,

1. That the variance avises from such condition which
is unique and which is not ordinarily found in the
same zoning districk,

That the granting of the pernit for the variance will
not adversely affect the rights of adjacent propesty
owners oxr residents,

That the strict application of the enforcement provisims
of the zoning ordinance will constitute unnecessary hard—
ship upon the property owner represented in the appeal,
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4. That the variance desired will not adversely affect the
public health, safety, morals, orxder, convenience,
prosperity or general welfare,

The applicant has submitted a statement of justification which
is included as Attachment #1 ¢o this report,

UNTOUENESS

The attorney for the applicant has indicated in his stakement
oi justification that the variance desived arises from such condition
which is unigue and not ordinarily found in the same zoning district
inagmuch as a poriion of the property owned by the applicant was
used for a borrow pit in conjunciion with constructiocn of the I~235
bypass, He algo points out that this berrow pit was operated in
accordance with the requirements placed upon it by the County Com=
migsion as recommended by the Wichita-Sedgwick County Metropolitan
Area Planning Commission, He further points out that this particular
borrew pit was approved when it was in the county {(the property has
since been annexed to the city), and was previously under the juris-
diction of the County Zoning Resolution, which allows borzew pits
in any zoning district (as a conditional use) when the location is
approved by the County Commission., He goes on to point out that
‘this request is particularly unique inasmuch as theze is no such
comparable provision in the zoning oxdinance of the City of Wichita
which permits borrow pits. It is also suggesied that the applicant
did not wish to apply for "C" zoning since it was his feeling that
to grant "C" zoning in this area for a boxrow pit would be in wviola-
tion of the Plamning Commission’s policy against "spot zoning® and
fuxther "C" zoning permits a large number of uses which would be
detrimental to the entire area around the applicant's property and
would alsoc be objectionable to other nearby property ownezs,

The Secretary is of the cpinion that uniqueness should be con=
sidered as to the physical characteristics of the property concerned,
If thic criteria is used, there appears to be nothing which is
exceptionally unique about the physical characteristics of the
preparty in question. There is, however, 2 unigue physical characier=
istic concezning the land directly to the west, which has been uged
as a borrow pit. On several cccasions in the past few months, the
Board has considered uniqueness as to the use of the property rather
than to its physical characteristics, If this definition is used,
uniqueness can probably be found to exist on the basis of a proposed
use suggested by the applicant. However, extreme care should be
exercised in using this criteria for uniguemess, since this makes
almost every piece of property in the city unique,
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ADIACENT_PRORERTY

It is the opinion of the Secretary that if the proper con-
trols are exerxcised,the granting of the variance should in no way
adversely affect adjacent property owners,

The attorney for the applicant suggests that the applicant
will be buvdened with an unnecessary havdchip if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must £ulfill,

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned,

It is the Secretary’s opinion that if the vaviance is granted,
the applicant would be enjoying a privilege that would not be
mutuwally enjoyed by other property owners in the same zoning district
since borrow pits are not permitied as a "use by r ight" in the "aAY
district, "

ZUBLEC JNFEREST

‘The Secrevary agrees with the applicant in that the granting
of the varimce shouwld in no way adversely affect the public interest,
provided appropriate conditions related %o public health and safety
are established as a cordition of approval,

It is the Secretary's opinion thai all four conditions neces-
sary to the granting of a variance (hardship) have not been found
to exist, Therefore, it is recommended that the variance be denied
in that an adeguate showing has not been made by the applicant in
his justification of hardship.

However, in the event the Board takes jurisdiction and fi
all four conditions do exist and wishes to approve the variance,
the Secretary recommends that the variance be approved, subject
to the following conditions and requirements:

1, The earth should be cxikracted o a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depari-
ment,

A 42" to 48" V~mesh wire or chain link fence of a
minimum height of 58", and topped by two stzands of
barbed wire, (as reguired in Ordinance No, 27-273

of the Cede of the City of Wichita), shall be erected
aleong the north, east, south and west properiy lines
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and may provide for reasonable access gates installed
at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

is being used for the removal of sand, gravel or £illing
material or other business activity, and further pro=
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Said fence shall
be kept in good repair, Howevex, in the event it ghould
_be the desire of the applicant to join the borrew pit
west of the west property line (see conditional use CU=35),
to subject borrow pit, said fenee shall be erected so as
to completely enclose both borrow pits.

Excavation shall not approach any closer than 200 feet

of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation ghall :
approach neaver than sixty (60) feet to the center line of
any platted atreet, However, in the event it should be
the desire of the applicant Zo join the borrew pit to the
west of the west property line (see Conditional Use cuU-35),
to subject borrow pit, then the west excavation setback
requirement shall not be reguired,

The side slope of the excavation shall be no more atee;; than
five horizontal to one vertical,

Vegetative cover for slopes should censist of a short,
perennial drought resistant grass or combination of grasses,
which peymit the establishment of a good sed cover,

Conditions 1 through 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and 2 copy of said perfezmance bond
shall be filed with the City Clerk’s office to ensure
proper zonformance to conditions as established in items
1 througn 5 above.

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apari, the
erection and meinterace of the fence as required in condition
#2 above, said bond shall be in the amount of $2,000 and
shall run in the favor of the City of Wichita, Said bond
ghall remain on file in the office of the Ciky Clerk until
guch time as the borrow pit operation has been completed.
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A restrictive covenant running with the land for 25
years, should be made a paxt of the deed from the present
owner to Clarksen Construction Company, the purchaser,
which covenant shall restrict the future use of the borrow
pit area from use in the future as a sand pit, sanitary
landfill, and trash dumping (afier the present borrow
operation has ceased,) ZIf this is not made a part of the
deed, then a contract should be prepared between the
present owner and the purchaser, setting forth the above
restrictions, which yestrictions are made for the benefit
of the public generally, and adjoining property owners,
and f£filed of vecord at the time the deed is recorded and
before the permit for the borrew pit is issued,

i
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The property represented in this application is generally
on the east side of both Broadway and the Interstate between
MeArthur Road and 43rd Street South,

The property in question is zoned "aaA" Single Family, The
existing zoning to the east, south and west is "AA" and north is
"AA" and "C" cCommercial,

The property in question is currently under cultivation, The
existing land use to the west is vacant; south is vacant; east is
single family and vacant; and north is single family,

REQUEST

The request is for a variance pursuant to Section 2,12,590,2,
Code of the City of Wichita, to permit the use of the property in-
cluded in this application for a borrow pit in conjunction with the
- 4 i of I-35W (Canal Route,)

The ordinance creating a Board of Zoning Appeals granted the
Board jurisdiction to hear three types of cases ~ appeals, variances
and exceptions, The Secretary feels that the intent of the ordinance
insofar as it relates to variances, was to allow the Board to modify
such requirements as height, setback, lot area, lot width and similar
requirements to the zoning ordinance, and not to allow the granting
of permission to use property in a different manner or a different
use than that permitted in the zoning ordinance, To allow a gi
different use than that specified in the zoning ordinance would be,
in effect, the amendment of the zoning ordinance by a board not M4~
having legislative power or authority to do so, Since uses to be
established in any specific zone are established by the City Commis~
sion by adoption of an ordinance as a legislative act, it is the
opinion of the Secretary that the granting would be a legislative
act capable of being exercised only by the Ccity Commission and not
within the jurisdiction of the Board of Zoning Appeals,

Richard F, Babcock, one of the leading legal authorities en
planning, zoning and the proper use of the variance, in his review
of present zoning ordinances and resolutions, states that "the
zoning ordinance for the City of Wichita does not expressly prohibit
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use variances, but such a prohibition can be implied from the pro~
hibition of use exceptions and the enumeration of the types of
variances that may be granted,™

Babcock further points out in his recommendations that:

"Variances and exceptions should not be confused or
treated alike as they are in the present ordinances,
A variance is a discretionary privilege which is
granted because the application of the zoning ordi=
nances has created an unusual difficulty or a hard-
ship for a particular property owner that was not
antigipated. The exception is a technique for allow=
ing uses that are anticipated, but as to which a fact-
£inding body must determine that the landowner has
established that in his case the conditions applicable
to the exception have been met, Variances are a form
of relief from the strict provisions of the ordinances,
Exceptions are really a form of deferred judgment on a
particular use for which requests are anticipated, and
for which provision is made in the zoning ordinance,

"Use exceptions not specifically authorized and use
variances should be expressly forbidden, It is our
view that if a change in use is warranted, then a change
in zoning is warranted, It is a rare case indeed when
a property owner can show that he is ‘entitled to a
variation because he alone faces a peculiar problem in
developing his land for its zoned purposes,”

The only section of the zoning ordinance which now: permits
borrow pits is the "C" Commercial section and the other less
restrictive sections of the ordinance,

In this instance, the applicant chose not to apply for a "c"
Commercial classification but, rather, applied for a variance to
allow a borrow pit in an "AA" Single family district,

In the opinion of the Secretary, the zoning ordinance cannot
and should not be amended through the granting of use variances,
Therefore, based upon the foregoing review, it is the opinion and
recommendation of the Secretary that the Board of Zoning Appeals
does not have jurisdiction in this case,

In Case No, BZA 5-60, the Board of Zoning Appeals did grant a
ugse variance for a borrow pit similar to the one requested :Lnthii
application,
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Another interesting viewpoint is that the Board is a quasi~
judicial body rather than an administrative or legislative bedy.
If the act of permitting a use which is otherwise not permitted
can properly be termed a legislative act (and this happens when
the city Commission adopts or legislates an ordinance changing
or establishing use categories in the zoning code), then what
right does the Board have in performing the same function as the
legislative body? The statutes clearly provide for the manner in
which a zoning ordinance and district classification and amend=
ments thereto can be established, Consequently, is the act of
granting a use variance a quasi~judicial act?

The Secretary is of the opinion that the proper procedure
for the applicant to follow in this instance is to either:

1, Apply for a change in zoning to a "C" Commercial
classification where borrow pits are permitted as
a use by right; or

2, Reguest that the zoning ordinance be amended to
permit borrow pits through one of the following
techniques:

a, in all zoning districts as a makter of right;

b, as a special exception within designated zones,
subject to conditions outlined in the ordinance;

e, in special use districts, such as a sand and
gravel or natural resource zone; perhaps ex-~
cluding some or all other uses®

mmwwm
If the Board should determine that it has jurisdiction to

consider use variances, then all four conditions must be found to
exist before the wvariance may be granted.

1, That the variance arises from such condition which
is unigque and which is not .ordinarily found in the
same zoning district,

2. That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents, ¥ 3

3, That the strict application of the enforéement provisins
of the zoning ordinance will constitute unnecessary hard-
ship upon the property owner represented in the appeal,
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4, That the variance desired will not adversely affect the
public health, safety, morals, order, convenience,
prosperity or gemeral welfare.

The applicant has submitted a statement of justification which
is included as Attachment #l1 to this report,

UNIQUENESS

The attorney for the applicant has indicated in his statement
of justification that the variance desired arises from such condition
which is unique and not ordinmiigy found in the same zoning district
inasmuch as a portion of the property owned by the applicant was
used for a borrow pit in conjunction with construction of the I=235
bypass, He also points out that this borrow pit was operated in
accordance with the requirements placed upon it by the County Com~
mission as recommended by the Wichita-Sedgwick County Metropolitan
Area Planning Commission, He further points out that this particular
borrow pit was approved when it was in the county (the property has
since been annexed to the city), and was previously under the juris-
diction of the County Zoning Resolution, which allows borrow pits
in any zoning district (as a conditional use) when the location is
approved by the County Commission, He goes on to point out that
this request is particularly unique inasmuch as there is no such
comparable provision in the zoning ordinance of the City of Wichita
which permits borrow pits, It is also suggested that the applicant
did not wish to apply for "C" zoning since it was his feeling that
to grant "C" zoning in this area for a borrow pit would be in viola-
tion of the Planning Commission's policy against "spot zoning" and
further "C" zoning permits a large number of uses which would be
detrimental to the entire area around the applicant's property and
would alsoc be objectionable to other nearby property owners,

The Secretary is of the opinion that uniqueness should be con-
sidered as to the physical characteristics of the property concerned,
If this criteria is used, there appears te be nothing which is
exceptionally unique about the physical characteristics of the
property in question, There is, however, a unigue physical charactexr-
istic concerning the land directly to the west, which has been used
as a borrow pit., On several occasions in the past few months, the
Board has considered uniqueness as to the use of the property rather
than to its physical characteristics, If this definition is used,
uniqueness can probably be found to exist on the basis of a proposed
use suggested by the applicant. However, extreme care should be
exercised in using this criteria for uniqueness, since this makes
almost every piece of property in the city unique,
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It is the opinion of the Secretary that if the proper con~
trols are exercised,the granting of the variance should in no way
adversely affect adjacent property owners,

HARDSHIPR

The attorney for the applicant suggests that the applicant
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must fulfill,

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned,

It is the Secretary's opinion that if the variance is granted,
the applicant would be enjoying a privilege that would not be
mutually enjoyed by other property owners in the same zoning district
since borrow pits are not permitted as a "use by r ight" inthe "AR"™
district,

RUBLIC INTEREST

The Secretary agrees with the applicant in that the granting
of the varimce should in no way adversely affect the public interest,
provided appropriate conditions related to public health and safety
are established as a condition of approval,

It is the Secretary's opinion that all four conditions neces~
sary to the granting of a variance (hardship) have not been found
to exist, Therefore, it is recommended that the variance be denied
in that an adequate showing has not been made by the applicant in
his justification of hardship.

However, in the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variance,
the Secretary recommends that the variance be approved, subject
to the following conditions and requirements:

1, The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart- -
ment,

A 42" to 48" V-mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance No, 27=273

of the Code of the City of Wichita), shall be erected
along the north, east, south and west property lines
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and may provide for reasonable access gates installed

at the height of the fence, which gates shall be locked

at all times except during working hours when the pit

is being used for the removal of sand, gravel or £illing
material or other business activity, and further pro=
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation, Said fence shall
be kept in good repair, However, in the event it should
be the desire of the applicant to join the borrow pit

west of the west property line (see conditional use CU=35),
to subject borrow pit, said fence shall be erected so as
to completely enclose both borrow pits,

Excavation shall not approach any closer than 200 feet

of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no exaavation shall
approach nearer than sixty (60) feet to the center line of
any platted street, However, in the event it should be
the desire of the applicant to join the borrow pit to the
west of the west property line (see Conditional Use cu-35),
to subject borrow pit, then the west excawation setback
requirement shall not be required,

The side slope of the excavation shall be no more steep than
five horizontal to one vertical,

Vegetative cover for slopes should consist of a short,
perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover.

Conditions 1 through 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk's office to ensure
proper nformance to conditions as established in items
1 throudgh 5 above,

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintehmxe of the fence as required in condition
#2 above, Said bond shall be in the amount of $2,000 and
shall run in the favor of the City of Wichita., sSaid bond
shall remain on file in the office of the City cClerk until
such time as the borrow pit operation has been completed,







@ @

‘e ) Published in the Wichila Evening Eaglo & Beacon on 17 /7¢ 3

ORDINANCE NO. _27-273

AN ORDINANCE ESTABLISHING STANDARDS OF PUBLIC
SAFETY AND REQUIRING THE FENCING OF BORROW PITS,
SAND PITS AND GRAVEL PITS WITHIN THE CITY OF
WICHITA, KANSAS. S
BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF WICHITA,
KANSAS :
SECTION 1: DEFINITIONS. Unless otherwise specified herein,
the following officers, parties and terms shall be defined as
follows:

(1) "City" shall mean the City of Wichita, Sedgwick County,

Kansas.

(2) "Superintendent of Central Inspection' shall mean the

Superintendent of the Division of Central Inspection
of the Department of Public Works of the City of
Wichita, Kansas, or his duly authorized representative.
"Person' shall mean a natural person, legal entity
or organization including, but not limited to, an
individual, firm, association, joint stock company,
syndicate, joint venture, partnership or corporation.
"Owner" shall mean any person, who, alone, or jointly
or severally with others:
(a) Shall have record legal title to any premises
presently or in the future being operated as
a borrow pit, sand pit or gravel pit, with

or without accompanying actual possession
thereof; or,




(b) Shall have charge of any such premises as
owner, agent of the owner, executor, adminis-
trator, trustee, or guardian of the estate
of the owner, lessee, temant or anyone having
the right of use of such borrow pit, sand pit,
or gravel pit under authority of the legal
titleholder.
Wpremises" shall mean a lot, plot or parcel of land
being operated as, or previously operated as, a site
for the operation of a borrow pit, sand pit or gravel
pit, and in which water is ponded or trapped.
"Borrow Pit" shall mean a pit or bank from which
material is taken, or has been taken, for use in
filling or embanking or other similar uses and in
which water is ponded or trapped.
"Sand-Gravel Pit'" shall mean an excavation from
which sand or gravel is removed, or has been
removed, and in which water is ponded or trapped.
' SECTION 2: REGULATION OF BORROW PITS, SAND PITS AND GRAVEL

PITS. It is hereby declared to be unlawful for any person to operate

or maintain within the City of Wichita any borrow pit, sand pit or -

gravel pit unless the following conditions of operation, maintenance

and publiic' protection are established and maintained by the owner
‘of such premises:
(1) A good and sufficient fence shall be constructed

so as to completely enclose said borrow pit, sand

pit or gravel pit.

In no case shall the construction of the fence be

within 15 feet of the actual excavation at all

points of said excavation and such fence may pro-

vide for reasonable access gates installed at the




height of the fence, which gates shall be locked

except during working hours when the pit is being
used for the removal of sand, gravel or filling
material or o.ther business activity. Such fence
shall be maintained in good repair.

Such fences shall be a minimum height of fifty-eight.
:I.ncﬁea (58") and shall be of the following types
construction:

(a) A V-mesh wire or chain link fence; or, ;

(b) A 42" to 48" V-mesh wire or chain link fence
with two or more strands of barbed wire; or,

(c) A solid metal or solid masonry fence; or,

(d) A wood fence which may have cracks or openings
not in excess of five percent (5%) of the area
of such fence.

Provided, however, that fences existing at the time

of the taking effect of this ordinance shall be in-

‘ spected by the Superintendent of Central Inspection
. and approved or disapproved by him, or he shall make
reqjuirements to have substantial compliance with the
above section (3), a, b, ¢, and d. In such cases

the owners shall have the right to appeal the de-

cision of the Superintt;ndent of Central Inspection,

and approval of existing facilities by either s-aid

Superintendent of Central Inspection or a majority of

the City Commissioners shall be deemed compliance with

this ordinance.
SECTION 3: Any violation of this ordinance is to be deemed

a misdemeanor.




SECTION 4: Any continued violation of the foregoing provisions
of this ordinance shall be regarded as a‘public nuisance and in addi-
tion to the remedy of prosecution as provided in this ordinance, the
Superintendent of Central Inspection is hereby authorized, empowered
and directed to abate or suppress any such nuisance

(1) For the purpose of carrying out the provisions

of this section, the Superintendent of Central
Inspection is hereby authorized to enter into

or upon any premises occupied by a borrow pit,

sand pit or gravel pit, for the purpose of making

an examination and to determine whether or not a
nuisance exists.

1f, upon investigation, the Superintendent of
Central Inspection determines tht a nuisance does
exist, he shall, after giving proper notice as pro-
vided in Section 5 of this ordinance, proceed to
cause the nuisance to be abated or suppressed in
order that the site comply with the requirements

of Section 2 of this ordinance, and to tax the costs
thereof against the lot or tract of ground upon which
the nuisance is located and maintained as provided
by law.

‘SECTION 5: Whenever the Superintendent of Central Inspection
shall determine that there has been a continuing violation of any
provisions of this ordinance constituting a public nuisance, he
shall give notice of such alleged violation to the person or persons
' responsible therefor, as hereinafter provided. Such notices shall

conform to the following:




They shall be in writing;
The violations alleged to exist or to have been
committed shall be itemized;

. They shall provide time for correction of the viola~-
tion, such time not to exceed thirty (30) days;
They shall be addressed to and served upon the owner
and occupants of the premises, if there be any such
ocm-:pam:a.
frovided, that such notices shall be deemed properly
served upon a|:|ch owner, operator, or occupant if a
copy thereof is sent by certified mail to his last
known address; provided further, if the notice can-
not be conveniently served by the aforedescribed method
of service, service of the notice is to be made upon
such person or persons by at least one p\.}blication"{;
the official newspaper of the City of Wichita, Kansas,
such publication to contain the conditions of notice.

SECTION 6: Any person v;ho shall, without the consent of the

owner or occupant, enter upon the premises after all gates 'of such

fence have been closed and locked, shall be guilty of a misdemeanor.
SECTION 7: This ordinance shall be in force and effect from
and after its passage, approval and publication once in the official

city paper.

ADOPTED at Wichita, Kansas, this /6#{ day of 9% , 1963.

%’dﬂ,ﬁr/ / /%dll,l Gerald F. Byrd
MAYOR 7/

ATTEST:

C. H. Funk WVQ}J

City Clerk
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The Clarkson Construction Company Leo T. Zeller
4133 Gardner Avenue, Station "F" 527 South McComas

Kansas City 20, Missouri

Louise Recklebe
Lester Wilkinson 1305 East McArthur
3521 west 21st Street

Albert Lohkamp
John Anglin Monett, Missouri
Minnie Anglin
920 East 43rd Street South

Marguerite Lohkamp
1127 East McArthur Road

Gertrude Lipke
George Lipke
2720 West 63 Street

Herman and Cecelia Lohkamp
Conway Springs, Kansas

Frank Zeller
Vvilla Maria Care Home
Mulvane, Kansas

Henry Zeller
R.F.D.
Olpe, Kansas

| Carl Zeller
[ 3859 South Meridian

Josephine Zeller Krause
2582 South Mosley

John Zeller
3100 West Douglas

Teresa Zeller Smarsh
R.F.D.

Cheney, K

ansas




BOARD OF ZONING APPEALS
Room 402 city Building Annex
104 south Main
Wichita,Kansas

August 20, 1964

BOTICE IO ADJOINING PROPERTY OWHNERS

Case No. BZA 36-64

An application has been filed by The Clarkson Constructien
Company, 4133 Gardner Avenue, Station "F", Kansas City, 20, Missouri,
by Lester Wilkinson, attorney, 3521 West 2lst Street, Wichita,
Ransas, pursuant to Section 2,12,590, Code of the City of wichita,
requesting a variance to permit the use of the following described
property for a borrow pit in conjunction with the construction of
Highway I-35W:

The South half of Lot 9, all of Lots 10 and
11, Riverside Gardens, in the City of Wichita,

Sedgwick County, Kansas, Generally located in

This application has been assigned Case No, BZA 36-64,
and will be considered by the Board of Zoning Appeals at its meeting
on Wednesday, September 9, 1964, at 2 p.m. in Room 401 city Build-
ing Annex, 104 South Main, Wichita, Kansas, at which time you may
appear, if you so desire, either in person or by agent or attorney,

Jack H, Galbraith
Secretary
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BOARD OF ZONING APPEALS : casz wo, SFe-L S

y —
CITY OF WICHITA, KANSAS PILED _C-s2- ¢

}xnmum_mnmxm

1. Name of Applicant__The Clarkson Construction Company

Mailing Address_ 4133 Gardner Avenue; Station "F" phone HU 3-8800
ansas y -20, Missouri
Name of Authorized Agent” Lester Wilkinson

Mailing Address, 3521 West 21st Street g Pho! WH 3-9377

Relationship of applicant to property is that of _Owpner under attached
(owner, tenant, lessee, other) Contracts

The variance requested is_musuﬁmmﬂmmm;the

construction of Highway I-35W

e G it e lEacis &(--t’aw'
for property locatedq/lSouth of Pewsss, = w of
At IPVNSH et P =
Hydraulic— @ ' b

and legally described as:_The South Half of 1ot 0, All of Lots 10 and

11, Riverside Gardens, Sedgwick County, Kansas

in the city of Wichita; and which is presently zoned AA
(Give metes and bounds description belaw if appropriate):
The applicant herein, or his authorized agent, acknowledges:

a. u‘ﬁat he has received an irstruction sheet concerning the
filing and hearing of this matter;

b, That he has been advised of the fee requirements established
by Section 2.12,580 of the Code of the City of Wichita
(Ordinance No. 24-606); and that the appropriate fee is here-
with tendered; : ;

That he has been advised of his right to appeal of the deci-
sion of the Board to the City Commission within ten (10)

days of that decision;

That all documents are attached hereto as noted in paragraphs
3 and 4 of the instructions. :

THE 0] ONSTRUCTION COMPANY, a
/fijz _4 corporation
By -

CL
Ap cant President

Authorized Agent Lester Wilkinson

QFFICE USE ONLY: Received iizoffica of Secretary, Board of Zoning Appeals,

—ron  (a.m. E.m.
appropriate fee of@

T21-402 Signed Z

. 19. &<, together with




SUPPORTING STATEMENT

Comes now The Clarkson Construction Company and makes

the following statement in support of its application for a
variance.

Applicant would show to the Board that it now owns Lots
5y 6, 7 and the East Part of Log 8 in Riverside Gardens, and
hag used a portion of said lots for and as a "borrow pit" in
its work in constructing Highway I-235, known as the Bypass.
That it has maintained said "borrow pits" in conformity with
all the requirements placed upon it by the Wichita-Sedgwick
County Metropolitan Area Planning Commission. That said
"borrow pit" was permitted and developed while the area was
in the county and not within the City Lim:éts of tht_e City of
Wichita. That while the County Zoning resolution specifically
provided for land use as a "borrow pit" that there is no similar
provision of which applicant is informed in the City ordinances
governing the zoning and use of land within the City of Wichita.

Applicant is informed that on priaogr occasions this Board
has granted a variance for the use of land within the City of
Wichita for a "borrow pit".

Applicant would further show to the Board that it is the
successful bidder on a certain portion of the grading and con-
structing of the roadway to be known as I-35W or commonly called
the "Canal Route."™ That this portion of thg roadway to he
built by applicant is practically contiguous to the land from
which the earth taken from the "borrow pit" location will be
used.

Applicant desires to enlarge the "borrow pit" now on its
property as above described and thereby cnn?truct a larger
body of water and that applicant will have sufficient 1and
around both "borrow pits™ on which to develop either a recrea-
tional area or a high-grade dwelling area, as shown by its

sketch plan submitted herewith.




That there are no dwellings or other buildings on the
land which applicant now seeks to use as a "borrow pit" and
there are no ;Iwellings contiguous to or near the land pro-
posed to be used as a "borrow pit".

Applicant would further show that it does not intend or
ask to use all of the ground which it now owns or has under
contract as a "borrow pit" but would leave substantial por-
tions of said ground in its natural condition excepting as the
appli.cax}t‘. will later develop either as a recreational area or
as a rqsidential development.

As stated above, the ordinances of the City of Wichita
with regard to zoning‘does not provide in any of its classi-
fications a land use specifically classified as a "borrow pit".
The ordinance with regard to "C" zoning permits certain uses
and it is by a negat.iye line of reasoning considered by some
that inasmuch as it is not poohibited it would be admitted as
a use. It is applicant's opinion that to grant "C" zoning in
this area by the Planning Commission would be in violation gf
its rule against "spot zoning". Further, "C" zoning carries
with it a large number of gpecific and admitted uses which would

be detrimental to the entire area around about applicant's

property and which would be objectionable to many of the persons

owning land near the property of applicant. Also, if ®CW zc_ming
is granted applicant, it will throw the door open for others
to agk for "C" zoning and if granted would prevent the develop-
ment of a recreational area or a high-grade residential area.
Applicant would further show that the grgnting of the

"borrow pit"™ for applicant's land is necessary in order that
applicant can fulfill its contract with the Highway Department
and is therefore for the best interests of the Highway Depart-
ment and the general public,

Respectfully submitted,

THE CLARKSON CONSTRUCTION COMPANY

BY

President




REAL ESTATE PURCHASE CONTRACT °

Ebi‘ ‘ﬂg.rttmmt, Made and entered into 1M5AL day of—ﬂh—, lgﬂ_.

by and between. : L
perty of the First Part, after referred to as “Seller,” whether one or more, and

party of ‘the Second Part, herelnafter referred to as “Buyer,” whether one or more.
WITNESSETH: That for and in consideration of the mutual promises, covenants and payments hereinafter
set out, the parties hereto do hereby contract to and with each other, as follows:

1. The Seller does hereby agree to sell and convey to the Buyer by a good and sufficient warranty deed the

!ollowln%ibed ai‘s y, situated in Sedgwick County, State of Kansas, to-wit:
__ﬂumimmmm

2. The Buyer hereby—l;gr;e.v o |_:u-r:ha;e, };E"Qf:f to the Seller, as consideration for the conveyance to him
of the above described real property, the sum of__m

o .S e s e w & w w & w]pllars

in mnnnw[:“i"% or as w " Seller and JUTeRab

3. The-Seller agrees to furnish to the Buyer a complete abstract of title or owner's Policy of Title Insurance,
to the above described real property, certified to date, showing a merchantable title, vested in the Seller, subject to:

The Title Evidence —5hn|| l;' sent T:_,_ FalE
for examination by the Buyer as promptly and expeditiously as possible, and it is understood and agreed that the
Seller shall have a reasonable time after said Title Evidence has been cxamined in which to correet any defects in title.

-
4. A duly executed copy of this Purchase Agreement shall be delivered to the parties hereto.

5. The Buyer agrees to and does hereby deposit with__|_MAUDEN BOOTY TOWMMER
the sum of 2 2@ =c9 e a=ae_Dolas
earnest moncey, as a guarantee that the forms and conditions of this contract shall be fulfilled by him, said deposit
to be applied on the purchase price upon acceptance of title by the Buyer and delivery of deed by the Seller. In the
event the Buyer shall fail to fulfill his obligations hereunder, the Seller may, at his option, cancel this agreement,
and thereupon the aforementioned deposit shall become the property of the Seller and his Agent, not as a penalty
but as liquidated damages. Provided, however, that, in the event the Seller is unable to furnish merchantable title,
the earnest money desposited shall be retwrned to the Buyer and this agreement shall be null and void and of no
further force and effect. y o i 3

6. Tt is further agreed by and betweén the parties hereto that all rentals, insurance (if* policies acceptable to
Buyer) and interest, if any, shall be adjusted andl prorated as of the date of the closing of this transaction. Taxes
shall be pro-rated for calendar year on the basis of taxes levied, or for prior year.

7. Tt Is understood and agreed between the parties hereto that time is of the essence of this contract, and that
this transaction shall be consummated on or hefore

8. Possession to be given to Baer on or be}om ___Oahobar 1, 198k
0
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STATEMENT AS TO ADDRESSES
AFFIDAVIT

STATE OF KANSAS )
ss.
SEDGWICK COUNTY )

LESTER WILKINSON, being first duly sworn, upon his oath
deposes and says:

That he is the attorney for and the authorized agent of the
applicant, The Clarkson Construction Company, Inc., is authorized
to make the following statement with regard to the addresses of
persons named in the Certificate of The Security Abstract and
Title Company attached to the Application of The Clarkson Con-
struction Company, Inc. and such addresses are as follows:

The Clarkson Construction Co., a Miseouri
corporation, whose home address is
4133 Gardner Avenue, Kansas City,
Missouri, saic construction company is
the applicant;

Marguerite Lohkzmp is the widow of Bernard
Lohkamp, deceased, is one of the personsg
contracting to sell to The Clarkson Con-
struction Company a part of the land on
which caid company asks to have variance
so as to use the land as a "borrow pit"
and her address is 1127 East McArthur
Road, Wichita, Kansas;

Albert Lohkamp does not at this time own any
property within 200 feet of the land sub-
ject to the application herewith submitted.
The said Albert Lohkamp has sold hie inters-
est in said property to Gertrude and George
Lipke, whose address is given in the Certi-
ficate. Albert Lohkamp is a resident of
Monett, Missourij;

Herman and Cecelia Lohkamp are residents of
Sumnep Cpunty:and their address is Conway
Springs, Kansas;

Henry Zeller's address is R. F, D., Olpe, Kansas; .

Josephine Zeller Krause's address is 2582 South
M951ey, Wichita, Kansas;

Teresa Zeller Smarsh's address is ™. F. D., Cheney,
Kansas;

Leo T. Zeller's address is 527 S. McComas, Wichi ta,
Kansas;
Frank Zeller's address is Villa Maria Care Home,
Mulvane, Kansas.
The above names and addresses I believe complete the addresses
of those named in the Certificate of the abstract company whose

addresses were not given. i
e s
e e

Subscribed and sworn to before me the under igned a notary public
in and for said county and state this day of August, 1964.
My Commission Expires:

February 2, 1965




OWNERSHIP
ADDITION'

Riverside Gardens

8 except
W 303 ft.

LIST
PROPERTY OWNER

Clarkson Dev. Co.
no address found
"

f

John Anglin
Minnie Anglin
920 E. 43 S.

vV
; W'o;aﬂ""’
VMarguerite Lohkamp//! a1 ® M
Gertrude Lipke

V4 George Lipke
2720 W. 63 S
 ¥Albert Lohkamp
fiMarguerite Lohkamp

ey

e

rman Lohkamp' ,.{
o address found

rguerite Lohkamp
no address found

¥Gertrude Lipke
2720 W 63 S,

A\ i Albert Lohkamp
no address found

13

14, except N,150 "
ft. of E. 300 ft.

EX NW% NE% Sec 16-28-1E

We hereby certify th
property owners in a 200 foot radius of
Riverside Gardens, as shown by the reco
of Sedgwick County Kansas, this 4th da
116484 The Securit

B

e foregoing to be a true and c

y
’3,*1 eféz:racy}/ }‘% % 0, Inc. L

P Marguerite Lohkamp
a@:xtrude Lipke
Y orge Lipke
720 W, 63 S.
AhAlbert Lohkamp
rguerite Lohkamp

Herman Lohkamp
cilia Lohkamp

m

T d
vFrank ZellerV
yHenry Zeller—

Slw
f? Q’ﬁ, OW' \w
Carl Zeller
3859 S. Meridian
dosephine Zeller Krause
/G]ohn Zeller
100 W. Douglas 7
Teresa Zeller Smarsh RF K, L»vmtglf"}v

leo, T. Zelle; S0 io The O

Louise Recklebe
1305 E. Mc Arthur

ga Ao
asta Ao b

orrect list of

the Sk of Lot 9 and all Lots 10 & 11

rds in the office o

£ August 1964 A. D. at 7:00 A.M.

£ the Register of Deeds |



Fomu 223,025 PAYMENT NOT|CE o~
S City of Wichita
PAY AT TREASURER'§ OFFICE - FIRST FLOOR
Bldg & Elav. Elec. Elev. Insp. Exam. Feea
Hee. Mvr, Hee. Moving Licse, Mech,
011 well Pav, Cuts / Plan, Plbg Cart.
Bani tation Bawer Bigns Bidewalk

Btreet Trailer
—_—

DESCR IPTION AMOUNT
; " ¢

Neme 2

Address
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