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BE SOLUTION NO. BZA 36-64

WHEREAS, the Clarkson Construction Company, 4133 Gardner
Avenue, Station "F", Kansas City 20, Missouri, by Lester Wilkinson,
Attorney, 3521 West 21st Street, Wichita, Kansas, pursuant to
Section 2.12.590.2, Code of the City of wichita, has applied for
a variance from the strict application of the enforcement provisions
of the Zoning Ordinance, to use property as a borrow pit in the con-
struction of Highway I-35W, said property being generally located
in an area south of McArthur Road and east of Broadway between
McArthur Road and 43rd Street South, and legally described as:

4
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The South half of Lot 9, all of Lots 10 and.
11, Riverside Gardens, in the City of Wichita,
Sedgwick County. Kansas; and

WHEREAS, proper notice aa required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, at the special meeting of September 8, 1964, the
Secretary observed that a quorum of the members of the Board of
Zoning Appeals was not present, and declared the public hearing
continued until Wednesday, September 9. 1964, at 2 p.m. in Room 401
City Building Annex, 104 South Main, Wichita, Kansas; and

WHEREAS. the Board of Zoning Appeals did, at the meeting
of September 9, 1964, consider said application; and

WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said variance request, under
the provisions of Section 2.12.590.2, Code of the City of Wichita;
and

%*41
*%81
44*31

WHEREAS, the Board of Zoning Appeals has determined that
the variance desired arises from some condition which is unique
and which is not ordinarily found in the same zoning district in
that this area is known to be underlaid with gravel, whereas many
areas throughout the city do not possess such a characteristic, and
further, the application area adjoins an existing borrow pit and
would amount to an extension or continuation of an existing lake,
and further, the application area is in close proximity to the pro-
posed route of the new highway (Canal Route - I-35W). and will
result in less burden, not only to the contractor in less hauling
distance, but less burden to the general public at large in control-
ling the transportation of this fill material to the site of con-
struction; and

1%%%¢KAI WHEREAS, the Board of Zoning Appeals has determined that
..foR ' R+·1
6-2.. 1

i
the granting of the permit for the variance will not adversely

' f 1. 1 affect the rights of adjacent property owners or residents, provided
that proper conditions are instituted and respected against the pro-
posed use and provided adequate controls are exercised; and

92211 '
WHEREAS, the Board of Zoning Appeals has determined that

the strict application of the enforcement provisions of the Zoning
Ordinance will constitute unnecessary hardship upon the property I

-I'.I#/1 owner represented in the appeal, due to the fact that according to  A
the evidence submitted there is not a sufficient demand to utilize [30*¥
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this area for single family development at this time; and
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WHEREAS, the Board of Zoning Appeals has determined that -*1 1.

the variance desired will not adversely affect the public health, -ti
safety, morals, order, convenience. prosperity, or general welfare
inasmuch as not to grant the request could very possibly adversely
affect certain portions of the public interest; and -1

bil 7.15WHEREAS, as shown above, each of the four conditions
required by Section 2.12.590.2, Code of the City of Wichita to be
present before a variance can be granted, has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning t> 1 J
Appeals of the City of Wichita, that the Superintendent of Central
Inspection be and is hereby authorized and directed to issue the
appropriate permit for the operation and maintenance of a borrow -: =

pit on the tract of land specifically described as follows:
U...=al

-R>?{. 1:, > 4314

The south half of Lot 9, all of Lots 10 and 11,
Riverside Gardens, in the city of Wichita, Sedg-
wick County, Kansas, Generally located in an

.23 «*2:,4 i
1.

area south of McArthur Road and east of Broadway
between MaArthur Road and 43rd Street South, =&*..':8¢-

subject to the following conditions: -:.-m

1. The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart-
ment.

2. A 42" to 48" V-mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance Noe 27-273
of the Code of the City of Wichita), shall be created
along the north, east, south and west property lines
and may provide for reasonable access gates installed
at the height of the fence, which gates shall be locked
at all times except during working hours when the pit

 3
is being used for the removal of sand, gravel or filling
material or other business activity, and further pro- -
vided that in no case shall the fence be erected closer 102 /1.
than 15 feet to the actual excavation. Said fence shall 2.4>81= C.
be kept in good repair. However, in the event it should W#41/4 ./.

be the desire of the applicant to join the borrow pit =....0...37.e A-
..E.me,4 .

west of the west property line (See Conditional Use  '-Ie.90191 -

CU-35). to subject borrow pit. said fence shall be
-M .1 created so as to completely enclose both borrow pits. my.n.

y?02459
611'9*fl
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3. Excavation shall not approach any closer than 200 feet
of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted street. However, in the event it should
be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional Use
CU-35), to subject borrow pit, then the west excavation
setback requirement shall not be required

4. The side slope of the excavation shall be no more steep
than five horizontal to one vertical.

$;43ft.,

PO,
*«49 21

:li

5. V.gecative cover for slopes shall consist of a short,
perennial drought resistant grass or combination of grasses,

which permit the establishment of a good sod cover, planted
and maintained in accordance with a high standard of main-
tenance.

[1%
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perfGr,nance bond presented by-the- contractor t& the state
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerk's office to ensure
proper conformance to conditions as established in items
1 through 4 above.

3%

1 ...
89

7. A further separate performance bond shall be filed in the
k office of the City Clerk to cover separately and apart, the

erection and maintenance of the fence as required in condi-
tion #2 above, and vegetative cover for slopes and main-

-IL-- tenance of such vegetative cover as required in #5 above.
Said bond shall be in the amount of $2,000 and shall run
in the favor of the City of Wichita. Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera-
tion has been completed.

8. A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarkson Construction Company, the purchaser, which
covenant shall restrict the , future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
fill, and trash dumping (after the present borrow opera-
tion has ceased.) If this is not made a part of the dead,
then a contract should be prepared between the present
owner, the purchaser, and the governing body of the City
of Wichita, setting forth the above restrictions, which
restrictions are made for the benefit of the public B=@1

generally, and adjoining property owners, and filed of
record at the time the deed is recorded and before the
permit for the borrow pit is issued.

-2

ADOPTED AT WICHITA, KANSAS, this 9th day of September,
1964.

A-#UWL-
Hare;ld Bauer, Chairman

*kiIII 1

*TEST:

 jUl >1.14.2..%
Jick H. Galbraith
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LESTER WILKINSON
A""ORME:/ " LAW

WH.-muu 8-9877

852 1 WEST TWiN/ri-FIner STREET N

P.O. Box 2179

WICHITA 1. KANSAS

October 13, 1964

*04%46, ' '.

Mr. Glen E. Lytle
Superintendent of Central Inspection
City Building Annex
104 S. Main Street,
Wichita, Kansas 67202

Dear Mr. Lytle:

RE Resolution No. BZA 36-64

 In connection with the requirements set forth in the resolu-
tion of the Board of Zoning Appeals of the City of Wichita in tile
above styled matter, I liand yoa lierewith certified Copy OF a
letter written by rte to the Clerk of the City of Wichita upon which
they have stamped their Receipt a.3 01' today of the "Verifax" copy
of the Bond deposited by the Clarkson Construction Company with
the State Highway Commission and the original 07 a $2,000.00 Bond,
a copy of which I enclose herewi th.

I believe Niat this complies with Items C and 7 of the Resolu-
tion of the Doard of Zoning Appeals.

I submitted to :ir. Arthur Johnson, attorney for the Board of
Zoning Appeals, the restrictive covenant thet I a placing in all
of the deeds conveying tc tile Clarkson Construction Company the
property involved in its application for a variance parmitting It
to use said property as a "borrow pitit. :Ir. Johnson gave his
approval to this restrictive covenant which is Compliance on the
part of the Clarkson Construction Conipany, Inc. with Item 8 of the
Resolution.

I believe that this is all that is required at this time in
order to receive from your office an appropriate latter for opera-
tion and maintenance of a "borrow pit" as set forth in the letter
of Mr. Galbraith to me dated October 7, 1964. If there is anything
further required, please advise me.

Very truly yours,

Lit* LE SmR IVILKINSON

Enc.

CC: Jack II. Galbraith

City Building Annex
Wichita, Kansas

11 1
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October 7. 1964

Mr. Lister Wilkinmon, Attorney
3321 W-t 21* Stziet

Dear Mr. Wilkinion,
Re, Caee No. BZA 36-64

Ihi, 1, to ad,1- you that at th• m-ting of the Board of City Com-
aillic-ri bild on October 6. 1964, the dicision of the Board of
Zoning Appials to grant a variance for the u- of property located
ginerally on the mouth aide of Mcarthur Ro®d betwien Sunflower and
Alfalfa Striets, for a borrow pit in conjunction with the con#truc-
tien of the Canal Route. wee upheld. ne dicision had bain appialed
to the City Commission by Tom Harley. an behalf of Louge Rocklebe.

In view of thi confirmation of the Board' B decision by the City Cop
mlinion. we ari ancloning herewith a copy of thi re-lution adopted
by the Board of Zoning Appeals, Which authorizes the Superintindint
02 Contral Inspection to iss- an appro,fiate letter for operation
and maintenance of a borraf pit on subject property. subject to con- L
ditions Ipacified in the resolution.

3·g

Very truly youre, la#*

Jack E• Galbraith
Secretary

Attach-at Ima :

ces Ibi Clarkeon Conitrtiction Company .LI
4133 gardnor Avenue, station "r'
Eans. City 20. Mi.ouri

noma/Harloy. Attorney
mitting Building

Glen Lytle, Bupirintendent of
contral Inipection '*14

02*
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CITY BUILDING ANNEX • TELEPHONE AMher,12·8211

WneEII'rA. KANSAS

ES ?;P»

BOARD OF ZONING APPEALS September 25, 1964
Office of Secretary

Board of City Commissioners
City Building '-? · D. I

= f N.
Wichita, Kansas

Gentlemen:
Re: Case No. BZA 36-64

31

I I
Under the provisions of Section 2.12.610 of the Code of the City

44 of Wichita, an appeal from a decision of the Board of Zoning
Appeals has been filed for consideration by the Board of City
Commissioners.

special meeting of the Board of Zoning Appeals, on September
9, 1964, the Board approved a request made by the Clark son Con-
struction Company for a variance to permit the use of property
generally located on the south side of McArthur Road between Sun-
flower and Alfalfa Streets for a borrow pit in conjunction with the
construction of I-35W (Canal Route.)

3%52¢

The eity of Wkinittal

At a

49

As provided by the Code, Mr. Tom Harley, acting as agent for Louise
Recklebe, an adjoining property owner who protested the granting
of the permit for construction of the borrow pit, has appealed the
decision of the Board of Zoning Appeals. Mr. Harley indicates in
his letter of appeal that the decision of the Board to approve the
variance was in error for the following reasons:

"The Board of Zoning Appeals has no jurisdiction under
the ordinance. The request is not a variance, but an
exception, The granting of the permit or request ad-
versely affects the rights of appellant who is an adja- ..iy

cent property owner. The granting of the permit or ./Bi

request adversely affects public health, safety. morals, .4

order, property, convenience and general welfare,"

As indicated in the Secretary's report included in the minutes of
the September 9 meeting, the Secretary recommended that the Board .
not take jurisdiction and that the variance be denied on the gr-9-0.s

Af
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jEA:



_P

0
f Page 2 - Board of City Commissioners

September 25, 1964

that this is a "use variance" and would be an usurpation o f the
legislative power of the governing body. However. the Board of
Zoning Appeals took jurisdiction, based upon advice from legal
counsel for the Board that the Board has jurisdiction to consider
"use variances", and granted the variance subject to certain con-
ditions and requirements (see minutes). 4

In considering the variance, the Board recognized that there were
no provisions in the Zoning Ordinance which specifically mentioned
borrow pits or offered any controls to protect the public interest.
Consequently, in order to alleviate the hardship of the applicant,
the Board granted the variance and also requested the Secretary
of the Board to prepare an amendment to the Zoning Ordinance which
would provide the Board of Zoning Appeals the authority to grant
as an"Exception" permits for the location of borrow pits within the
City and which provisions would contain adequate controls to pro-
tect the public interest.

The complete recommendation of the Secretary that the variance be
denied and the reasons of the Board for recommending that the variance
be granted, are not shown in this letter but are contained in the
minutes of the September 9 meeting which are attached to this report.

Respectfully submitted,

Harold Bauer

Chairman

HB:JHG:ber

Attachments - Minutes o f September 9, 1964 -92 42

Resolution

.,6«29

1



7 - --

r€-1 1 V.1,1,- 3...9.-9.t*.¢Xte 1 %66,4 .. ..,14,+4..4.- V 'ron. , 4„..I-4.4.«5*

#*4·

nflr

LUTION NO. BZA 36-64

WHEREAS, the Clarkson Construction Company, 4133 Gardner .li. I

; Avenue, Station "F", Kansas City 20, Missouri, by Lester Wilkinson, ..& 4./

Attorney, 3521 West 21st Street, Wichita, Kansas, pursuant to .
Section 2.12.590.2, Code of the City of Wichita, has applied for

.3, »41-a variance from the strict application of the enforcement provisions  1/, 1 1

of the Zoning Ordinance, to use property as a borrow pit in the con-
struction of Highway I-35W, said property being generally located
in an area south of McArthur Road and east of Broadway between
McArthur Road and 43rd Street South, and legally described as:

eme·

The South half of Lot 9, all of Lots 10 and

11, Riverside Gardens, in the City of Wichita.
Sedgwick County, Kansas; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, at the special meeting of September 8, 1964, the
Secretary observed that a quorum of the members of the Board of
Zoning Appeals was not present, and declared the public hearing
continued until Wednesday, September 9, 1964, at 2 p.m. in Room 401

,. City Building Annex, 104 South Main, Wichita, Kansas; and

ff.1

7,

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 9, 1964, consider said application; and 11*

Ma

WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said variance request, under
the provisions of Section 2.12.590.2, Code of the City of Wichita;
and

WHEREAS, the Board of Zoning Appeals has determined that
the variance desired arises from some condition which is unique
and which is not ordinarily found in the same zoning district in
that this area is known to be underlaid with gravel, whereas many
areas throughout the city do not possess such a characteristic, and
further, the application area adjoins an existing borrow pit and
would amount to an extension or continuation of an existing lake,
and further, the application area is in close proximity to the pro-
posed route of the new highway (Canal Route - I-35W), and will
result in less burden, not only to the contractor in less hauling

distance, but less burden to the general public at large in control-
ling the transportation of this fill material to the site of con-
struction; and

WHEREAS, the Board of Zoning Appeals has determined that

the granting of the permit for the variance will not adversely Imme#AM..

affect the rights of adjacent property owners or residents, provided Ill/mel#*..9/lil
that proper conditions are instituted and respected against the pro- ...I-:Al, ,- .r

posed use and provided adequate controls are exercised; and               -

=71

2,332

WHEREAS, the Board of Zoning Appeals has determined that             -
the strict application of the enforcement provisions of the Zoning *-3 --

Ordinance will constitute unnecessary hardship upon the property t. 1.owner represented in the appeal, due to the fact that according to
the evidence submitted there is not a sufficient demand to utilize -
this area for single family development at this time; and

RESO
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WHEREAS, the Board of Zoning Appeals has determined that
the variance desired will not adversely affect the public health.
safety, morals, order, convenience, prosperity. or general welfare

M inasmuch as not to grant the request could very possibly adversely
:3 affect certain portions of the public interest; and

-Im WH*REAS, as shown above, each of the four conditions
91 required by Section 2-12.590.2, Code of the City of Wichita to be
03. present before a variance can be granted, has been found to exist.P.

.,1
NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning

Appeals of the City of Wichita, that the Superintendent of Central
?1 Inspection be and is hereby authorized and directed to issue the
61 appropriate permit for the operation and maintenance of a borrow
t= pit on the tract of land specifically described as follows:

23 1

The south half of Lot 9, all of Lots 10 and 11,
Riverside Gardens, in the City of Wichita, Sedg-
wick County, Kansas. Generally located in an
area south of Mcarthur Road and east of Broadway
between McArthur Road and 43rd Street South,

subject to the following conditions:

e Excavation shall not approach any closer than 200 feet
of the east and south property lines, nor any closer than
25 feet to the north or west property lines, as set forth
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted street. However, in the event it should
be the desire of the applicant to join the borrow pit to

the west of the west property line (See Conditional Use
CU-35), to subject borrow pit, then the west excavation
setback requirement shall not be required.

· 1

83

1. The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart-
ment.

2. A 42" to 48" V-mesh wire or chain link fence of a

minimum height of 58", and topped by two strands of
1 barbed wire, (as required in Ordinance No. 27-273

of the Code of the City of Wichita), shall be erected
along the north, east, south and west property lines --7:il

and may provide for reasonable access gates installed  ..,

at the height of the fence, which gates shall be locked
at all times except during working hours when the pit
is being used for the removal of sand, gravel or filling

material or other business activity, and further pro- 1.il:,1- '$I.I'*'* ...J'9.-vided that in no case shall the fence be erected closer 1 -62'1 t.' · .."C=-7?: 4429'.
.                  I=24 1 .ry-'41.9 %),M=

than 15 feet to the actual excavation. Said fence shall 1*%% itc·4

be kept in good repair. However, in the event it should =0 .6. ' 4'U./1.
be the desire of the applicant to join the borrow pit -4 9...
west of the west property line (See Conditional Use

r*34% CU-35), to subject borrow pit, said fence shall IM 249
erected so as to completely enclose both borrow pits. ....fLMI//li

The side slope of the excavation shall be no more steep
than five horizontal to one vertical.

V=gevative cover for slopes shall consist of a short,
perennial drought resistant grass or conibination of grasses.
which permit the establishment of a good sod cover, planted
and maintained in accordance with a high standard of main-
tenance.

'5 4
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E- 6. Conditions 1 through 4 above shall be made subject of the
11.performance bond presented by the contractor to the State

f Highway commission, and a copy of said performance bond ./

shall be filed with the City Clerk's office to ensure
4

proper conformance to conditions as established in items
1 through 4 above.

3 7, A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erection and maintenance of the fence as required in condi-
tion #2 above, and vegetative cover for slopes and main-
tenance of such vegetative cover as required in #5 above.
Said bond shall be in the amount of $2,000 and shall run
in the favor of the City of Wichita. Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera-
tion has been completed.

8. A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner

f tr
to Clarkson Construction Company, the purchaser, which
covenant shall restrict the future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
fill, and trash dumping (after the present borrow opera-
tion has ceased.) If this is not made a part of the deed,
then a contract should be prepared between the present
owner, the purchaser, and the governing body of the City
of Wichita, setting forth the above restrictions, which 942242.

restrictions are made for the benefit of the public -:*749*24
generally, and adjoining property owners, and filed of

.*nk.%06,1·

record at the time the deed is recorded and before the

permit for the borrow pit is issued.

ADOPTED AT WICHITA, KANSAS, this 9th day of September, ,/"I.//I/4 1

1964.

*28#4*:

10*foffa

Harold Bauer, Chairman

*TEST:

11&11. 2844
J#ck H. Galbraith
secbetary
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BOARD OF :SON.ING APPJAI,a -*
24?r

2,xm=a

am'Ken&£8-1_1515&

A special meeting of the Board of Zoning Appeals was held
on Wednesdaye September 90 1964, at 2 Bm, in Room 401 City
Building Annex, 104 South Main, Wichita. Kansai o at which time
the following members were present: Harold Bauere Chairmane
Claude Moore e Kenneth Hartstein: Charles De Anderson and Harold
Irvine Also present wora Arthur Johnson, Assistant City Attorneye
Jack Galbraith. Secretery, James Howe and Berniece Rathke of the
Planning staff. Chairman Bauer presided.

le Ca.eQ_.No.-20.L.3.22 - The Clarkson Conetruction Company
requests Variance pursuant to Section 2o 12.590. 2 c Code of
the City of Wichita, to use the following described pro- -
party as a borrow pit: The South half of Lot 90 all of
Lots 10 and 11, Riverside Gardens© gmle.rell.Y_located
in. An.#xem mouth of. -BcAxkhur RQa.¢l .and- east of Broadway
h#tw®en Mcatbju:. agatl.end 433:d Stremt...:puth.

GALBRAITS pointed out the area on the map and submitted the
following staff report:

QJNERAILN.2¤31251OM.

The property represented in this application is generally
on the east side of both Broadway and the Interstate between
McArthur Road and 43rd Street South.

The property in question is zoned "AA'Single Family. The
existing zoning to the east o south and west is "AA' and north ig
"AA= and 'C" Commercial.

The property in queation is currently under cultivation. The
existing land use to the west is vacant; south is vacant; east is
single family and vacant; and north is single family.

.BEQ1IZAX =Pre
/ffly 1

The request is for a variance pursuant to Section 2.12.590.2a .mt 't=

Code of the City of Wichita, to permit the use of the property in-
cluded in this application for a borrow pit in conjunchica with the
construction of I-35W (Canal Route.)

i12115&:3&41

The ordinance creating a Beard of Zoning Appeals granted the -
Board jurisdiction to hear three typos of cases - appeals. variances
and exceptions o The Secretary feels that the intent of the ordinance
insofar as it relates to vasiancam e wae to allow the Board to medify ..7

1/

-f

i

..22-
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September 9. 1964

-1

1

1 9

49 such requirements as height, setback, lot area : lot width and similar
d requirements to the zoning ordinance, and not to allow the granting

of permission to use property in a different manner or a different
use than that permitted in the zoning ordinance. To allow a
different use than that specified in the zoning ordinance would be,
in effect c the amendment of the zoning ordinance by a board not

having legislative power or authority to do so. Since uses to be

I¢ established in any specific zone are established by th* City Cammie-
sion by adoption of an ordinance as a legislative act 6 it is the
opinion of the Secretary that the granting would be a legislative
act capable of being exercised only by the City Commission and not
within the jurisdiction of the Board of Zoning Appeal.so

t r»?)

, 11
fIft.

4 11
l"AN I Richard F. Babcocke one of the leading legal authorities on

planninge zoning and the proper use of the variance, in his review
of present zoning ordinances and resolutio.is o states that "·the
zoning ordinance for the City of Wichita does not expremsly prohibit
use variances o but such a prohibition can he implied from the pro-
hibition of use exceptiona and the enumeration of the types of
variances thai: may be granted.°

Babcock further points out in his recommendations Chats
la
1?kf:;

'Variances and exceptions should not be confused or

treated alike as they are in the present ordinancen.
A variance is a discretionary privilege which im
granted because the application of the zoning ordi-
nancee has created an unusual difficulty or a hard-
ship for a particular property ownor *hak was-nak
ankicipaket The exception ic a technique for allow-
ing uses *4*.ACE...mtic.ir*.ed but ae to which a fact-
finding body must determine that the landowner has

established that in his case the conditions applicable
1-- to the exception have been met. Variances are a form

4 of relief from the strict provisions of the ordinances.
Exceptions are really a form of deferred judgment an a
particular use for which requests are anticipated £ and
for which provision is made in the zoning ordinance.

*tu.

'12

variances should be expressly forbidden. It is our
"Use exceptions not specifically authorized and use

view that if a change in use is warranted o then a change
in zoning is warranted. It is a rare case indeed when

a property owner can show 'that he is entitled to a

variation because he alone faces a peculiar problem in
developing his land for its zoned purposes '

69:

The cnly section of the zoning ordinance which now permits
borrow pits ia the "C' Commercial section and the other less
restrictive sections of the ordinance..

f9402 1
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In this instance, the applicant chose not to apply for a "C'
Commercial classi fication but e rather, applied for a variance to
allow a borrow pit in an 'AA" Single family district.

In the opinion of the Secretary, the zoning ordinance cannot
and should not be amended through the granting of uge variancek -
Therefore, based upon the foregoing review, it is the opinion and
recommendation of the Secretary that the Beard of Zoning Appeals -Iq' I

does not have jurisdiction in this case.

In C.Be Noe BZA 5-600 the Board of Zoning Appeals did grant a 1#*

use variance for a borrow pit similar to the one equested in this If:11#
application. li

Another interesting viewpoint is that the Board in a quasi-
judicial body rather than an administrative or legislative body.
If the act of permitting a use which is otherwise not pernitted
can properly be termed a legislative act (and this happens when
the City Cammission adopts or legislates an ordinance changing
or establishing use categeries in ·the zoning code), then what
right does the Board have in psrforming the same function as the
legislative body? The statutes clearly provide fer the winner in
which a zoning ordinance and district classificat:lon and amend-
ments thereto can be established. Consequently. ts the ack of
granting a use variance a quasi=judicial act? 1 1

The Secretary is 02 the opinion that the proper proce.dure smt=:>i

for the applicant to follow in this instance is to either 1 ./

le Apply for a change in zoning to a °'C Oomaercial
classification where borrew pits are perviatted as a
use by rights or

2o Request that the zoning ordinance be a=ended te
permit borraw pits through one of the fell<,wing •1techniques:

E

a. in all zoning districts as a matter off right

..6 .1*
b. as a special exception within designated zonese

subject to conditions outlined in the ordinancer

co in special use districts, such as a sand and
graval or natural resoarce zone : perhaps ex=
cluding some or all other uses.

ADWIIQMAL_70124%22__QN_..TURIERICT.IM. -

If the Beard should determine that it has jurisdiction to
consider use variances  then all four conditions must be found to

exist before the variance may be granted.

A.:4

L.-
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1. That the yariance arises from such condition which
is unique and which is not ordinarily found in the
same zoning district o

2. That the granting of the permit /Gr the variance will
*S--. not adversely affect the rights of adjacent property

owners or residentso

3. That the strict application of the enforcement provisions
of the zoning ordinance will conkitute unnecessary hard-
ship upon the property owner represented in the appeal.

tedal

Crl

4. That the variance desired will not adversely affect the
public health, safety, morals e order D convenience e
prosperity or general welfare.

The applicant has submitted a statement of justification which
is included as Attachment #1 to this report.

ImIQUENESS

The attorney for the applicant has indicated in his statement
of justification that the variance demired arises from such condition
which ic unique and not ordinarily found in the sang zoning district
inasmuch as a portion of the property owned by the applicant was
used for a borrow pit in conjunction with construction of the I-235
bypass. He also points out that this borrow pit was operated in
accordance with the req:virements placed upon it by the County Com-
mission as recomaanded by the Wichita-Sedgwick County Metropolitan
Area Planning Commission. He further poina OUt that this particular
borrow pit was approved when it was in the county (the preplity has
since been annexed to the city) e and was previously under the jurir
diction of the County Zoning Resolutiono which allews berrow pits
in any zoning district (as a conditional use) when the location is
approved by the County Commission. Be goss en to point out that
this request is particularly unique inasmuch as there is !20 much
comparable provision in the zoning ordinance of the City of Wichita
which permits borrow pits. It is also suggested that the applicant
did not wish to apply for 'C'Z zoning since it was his feeling that
to grant °Cr zoning in this area for a borrow pit would be in viola-
tion of the Planning Commission° a policy againat "spot zoning" and
furthero "C" zoning permits a large number of uges which would be
detrimental to the entire area around the applicant°D property and
would also be objectionable to other nearby property ownerse

Irt

The Secretary is of the opinion that uniqueness ahould be con-
midered as 20 the physical characteristics o.2 the property concerned.
If this criteria is used, there appears to be nothing which is

317
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exceptionally unique about the physical characteristics of the
property in questioz There is. however, a unique physical character-
istic concerning the land directly to the west: which has been used
as a borrow pit. On several occasions in the past few months, the
Board has considered uniqueness as to the use of the property rather
than to its physical chazacteristics. If this definition is used,
uniqueness can probably be found to exist on the basis of a proposed
use suggested by -the applicanto Howevere ex·:Deme care should be
exercised in using this criteria for uniquenesso since this makes
almost every piece of property in ·the city uniqueo

&!NACENT.-PROIFERTY

It is the opinion of the Secretary that if the proper con-
trols are exereisedo the granting of the variance should in no way
adversely affect adjacent property ownerso

ReaDSHIR

The attorney for the applicant suggests that the applicant
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must fulfill.

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose 2or which it is soned.

It is the Secretary ° s opinion What if the
the applicant would ba enjoying a privileg
mutually enjoyed by other property owners
since borrow pits are not permitted as a '
district.

23514(--3>3»K

variance is granted e
uld not be

me zoning district

ght " in the 'AA"

e ·ctia·c wc

in the ga

use by xi

The Secretary ag=ees with the applicant in that the granting
of the variance should in no way adversely affect Che public interest ,
provided appropriate conditions related to public health and safety
are established as a condition 02 approvale

It is the Secretary°s opinion thai: all four conditions neces-
sary to the granting of a vaxiance (hardship) have not been found
to exist . Therefore, it is recommended that the variance be denied

in that an adequate shading has not been made by the applicant in
his justifica·tion of hardship:

However, in the evesit the Board takes juMisdiction and finds
all four conditions do exist and wishes to approve the veriance c
the Secretary recommends that the variance be approved, subject
to the following conditions and requirements:

{Wr:fl T
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481

10 The earth :hould be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart-
ment.

2. A 420 to 48" V-mesh wire or chain link fence of a ill+

minimum height of 58% and topped by two strands of +
barbed wire, Cas required in ordinance Moo 27".273
of the Code of the City of Wichita) o shall be erected ''
along the northe east o south and west proper·ty lines ,
and may provide for reasonable access gates installed
at the height of the fencee which gates ohall be looked
at all times except during working hours when the pit
is being used for the removal of sanda graval or filling
material or other business activity and further pre-
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation. Said fence shall ------

be kept in good repair. Howevere in the event it should
be the desire of the applicant to join the borrow pit
west of the west property line (see conditional use CU-35)3 -
to subject borrow pit . said fence shall be e.rected so as
·to completely enclose both borrow pits o -

4...:

3o

4o

5o

6o

7.
·'· sry;it-

Excavation shall not approach any closer than 200 feet
of the enst and south property lines o nor any closer than
25 fect to the north or west propexty li!lesa as set forth
in the applicationg except that no excavation shall
approach nearer than sixty (603 feet to the center line of
any platted street. Eewever, in the event it should be
the desire of the applicant 20 join the borrow pit to the
west of the west property line (see Conditional Use CU-353 2
20 subject borrow pit r then the west excavation ee:back
requirement shall not be required.

ehe side slope of the excavation shall be no more steep than
five horizontal 20 ene vertical.

Vegetative cover for slopes should consist of a short E<
perannial drought resistant grass or combination of grasses n -£&%/
which permit the establishment of a good sed Cover e

Conditions 1 through 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of said performance bond
shall be filed with the City Clerkss office to ensure
proper conformance to conditions as established in items
1 through 5 above

A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the
erect:ion and maintenance of 'the fence as required in condition

•92?
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#2 aboveo Said bond shall be in the amount of $2,000 and
shall run in the favor of the City of Wichita. Said bond
shall remain on file in the office of the City Clerk until
such time as the borrow pit operation has been completed.

8. A restrictive covenant running with the land fer 25 years
& should be made a part of the dead from the present ewner -i-

to Clarkson Construction Companyr the purchasere which
covenant shall restrict the future use of the borrow pit
area from use in the future as a sand pit, sanitary land-
fillo and trash dumping (after the presen: borrow operation
has ceased.1 If this is not made a part of the deedo then -'.

a contract should be prepared beiween the present owner
1 and the purchaser, setting forth the above restrictions-

which restrictions are made for elle benefit of the public REE
*42*@tr.

generally. and adjoining property ownerse and filed of ¢mt-, Nl€r

record at the time the deed is recorded and before the per- *12=2314
mit for the borrow pit is issued o ./4

The question of whether or not the Board could assume juris-
diction in this case for a cuse var:Lance" wes referred to Mr.
Jchnsone for his legal opinion. JOHNSON said that it was his
opinion the Beard has jurisdiction to grant a use variance in spite
of the contrary view taken by the professional staff. He based his "1
opinion on a recent decision handed down by the Kansas Supreme Court
which involved the County Board of Zoning Appeals. and it was his -ifi42
opinion that under the definition laid down in that Caser it would *72=1
be applicable to jurisdiction of the City of Wichita Beard of
Zoning Appeals. //././'ll'.1·4*

ANDERSON pointed out also that if this Board grants a variance
for a borrow pite certain conditions for its operation earl be imposed
thereon for the operatione such as slopess depth, fencing and
screening, whereas under the 'C" zoning classification wherein
a borrow pit could be allowed. there would be no method of enacting
performance standards as to operation. Fur·there when the use of
the property as a borrow pit is completed o it is still 98" zoninge

MR. JOHNSON suggested that it would be desirable to refer this
matter to the City Commission for possible change in the ordinance
to authorize this Board 20 grant such uses as a borrow pit as an
exception rather than as a variance.

E.

IRNIN ARRIVED.

b[CEPIgii: BARTSTEIN moved o MOORE seconded and it
carried unanimously that the Board take jurisdiction
in this case o in view of the opinion and interpre-
tation of Legal Counsel,

¥FY
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LESTER WILKINSON, attorney for the applicant o spoke in
support of this mquesto He pointed out that the applicant made
the low bid on a portion of the grading work to be done on the
south end of the Canal Route around Mcarthur Rca do He referred

to the act that the area adjacent on the west to subject area

was previously approved as a borrow pit under the County Zoning
Resolution ms a Conditional Use Permit.

It was the feeling of the Attorney that the uniqueness factor
-4is met by reason of the fact that the necessary fill material is ..Ell

close to the site where it is needed and which permitted the .mec

applicant 20 be the low bidder. He considered it unique 2100 4
because if this use is permitted it would result in combining this
area with the lake to the west already created by the previous

borrow pito resulting in one large laker rather than two small ones
apart from each other. He referred also to the proposed develop-
ment surrounding the one large lake for residential useo and an

architect°s drawing of the residential lots facing the lake was
shawn.

MR. WILKINSON pointed out further that the applicant has
complied in all respactz with conditions and requirements established
under the Conditional Use Permit for the borrow pit to the west e
and that they are willing to comply with conditions as suggested 2-
in the Secretary°s recommendation in this case- YZEfmt.

MR. WILKINSON felt that there would be no hardship to adjacent ,
owners because a great deal of the land withir. 200 feet of subject
property is owned by the applicant and VariGUS other people who are
interested in it being developed as a borrow pit and eventually being
used for residential use. The ae·torney pointed out that one of the
conditions suggested by the Secretary provides that aftes its use
as a borrow pit it cannot be Used as a sand pit. sanitary landfill
or trash dumping site for 25 years o which should provide protection
for anyone owning property in the genesal area. MR. WILKINSON

pointed out also that this is only an enlargement of the existing
borrow pit and that excavation will begin ort the east side of the
present pit and continue east into subject area only as far as
needed. Ee stated that he doubted if it would be any farther than
about half way across the area included in the application.

7

The attorney referred to the architect°s drawing of the
eventual residential development e and pointed ou: that the one
large lake is to be tha nueleous, with residences facing into the
lakeo similar to other developments of a similar nature in the
metropolitan areao

When questioned as to hardship to<fla applicant if this
request is not granted, MR. WILKINSON pointed out that the applicant
has based his low bid with the State on the hope that this mquest

61&
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would be approved and since it is in close proximity to the site
where the fill material is needed u it would create a hardship to
the applicant if he is forced to go farther away for the materiaL
needed to fulfill his contract.

MR, WILIUb?SON pointed out that it would be against the public
interest if the applicant is forced to go a langer distance for
the fill material because of the hazards of hauling on the streets.
Me noted that the proposed development would create a desirable
residential area which would benefit the ganeral public.

4

4,64

MR. CLARKEON said they own the existing berrcw pit to the
west o f subject »remertye which was usad iii construction of I- 235 o
but that it As not of sufficient size te afectimmodate their existing
needs. He pointed out that when the new contract arose for con=
struction of I©35Wo it seemed desirable to obtain the subject p:·ce
party to the east since it was immediately west of the existing
borrcw pito He also noted that they actually purchased moze than
will bs needed for the current contract. in order to provide fer the
proposed residential developmant. Because of this unique situationa
Clarkson Construction Company bid was $60. 000 less than the nearest
other bidder. It was his feeling that this low bid is definitely
e f bone fit to the local Community. the State and Federal govmraments
who are financing the Canal Route construction.

MR. CLARKSON stated that the grading work fer whichhig company
is responsible is lategrated with ether construction along this
highway route and any delay in performing undejr their contract
would delay bids on peving which musk be takein at an early date
and in Noper season. It was his feeling that because of their
unique position in c=ming the other borrew pit, they have an
opportunity where all can benefit - the lake can be enlargede im-
provement made of the area around it and developed residentially
and at the same time provide necessary grading for the State at A
figure conoiderably below any other bid that was received.

When questioned, Mir. Clarkson said he had read the Secretary'" s
report and the sugges·ged conditions, and that they appear to be the
sams as wen applicable on khe adjacent borrow pit., and that he
is willing to comply with them in thi.s cass 

In discussing the proposed residential develegmento Mz: Clark=
son pointed out that what is depicted at this time i, general in
nature o and that they would Gnp R te adhere to any requirements er
conditions in the development la order to result in a dasir.·able
area for development „

JAKE LOERAMPo owner 02 1=oparty in the area# said he was in
favor of this mquest - I·k was his feeling tha·t the proposed eventual
develownent would he desirable and if f:his r equost is r.ct approved r
then the borrow pit lake already created would ]00 a blight in the areao

L
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TOM HARLEY,> attorney representing Louise Recklebe. 1305 East

McArthure owner of the 20 acres adjacent on the east to subject

properityl spoke in opposition. He pointed Out that while the

eventual development of this area as proposed by t he applicant o
might be desirable o there is absolutely no guarantee *hat the
develepment will occuro It is a hope in ·the future: It Was

Mr. Harley es feeling that the request is an e:cception rather thanIN,

a variancer and with respect to adverse affect on adjacent property e
it was his feeling thal: a hole in the gr=und such as would result
would definitely be detrimental o in spite of complianes with con·j
ditions as suggested by the Secret:ary.

MR. HP2-97 felt there was nothing unique about th.·is situa·21 en
since there have been low bids made before o but his el.lent should

not be made to suffer because of the applicant °s low b.ld o and
.0'M.;27

'. his client shduld not be made te sacrifice i:he value of her 9/0-te:·97 :
party jue-2 - to save the applicant the cost of additional hauling
©f fill material to the site of construdicn.

The attorney stressed the fact that ·there is nothing to
guarantee the proposed :esidential development , and further e the
restrictions as proposed guarantee preFer operatian only during
the time it is being used 2 a borrow pit · Fu=ther. it is poe
Bible that his client might some day wish te subdivide her 91:oparty

for residential use. With the berrow pi: clese-by (and if ':he Bro],osed 
lake front residential area dees not mal:erialize as proposed by the Alle
applicant) p then it would be very detrimental to the · sale of such
home sites o MR. HARLEY agreed o when questioned: that IF the appli ·*

P cant developes the area as shem with residences facing the lake
areaa it weuld increase values ira the general area. but since there 2
is no means o f being certain 6.2 the development o it cannot be de-
pended upon o

-.43

In discussing this matter with Mro Marley it was brought -I

out that his ·client°s property lies to the sast of Sunflower n which
is the north=·south read te *he east ©2 the development proposed by .
the applicanto· He stated that his cliants p.·operty is used

agricultwally jar truck gardening) at this time. In considering ./%£
the proposed conditions to any approval o it was pointed eut that ..t
this general area 19 all underlaid with graval and thet the water -
level fluctuates as the Big Rive* level fluctuates. MR. WILKINSON

stated that: as late as the morning prior to this meetinge Mr.

Harley°s client had told his client {ft«. clazkoon) that she had no

objections as long as the subject property is restricted from e var
becoming a dumpo

Lei
MR- CLARKSOB! assured the Bcard that while their eventual

residential development may not be exactly as depicted at this time u
it will conform to proper subdivision requiromenks, defer= ing en

%UB332. bLEVE**}*a*Mi**6&
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circumstances at that time. He stated also that the water table -tl- -in this area is from 5 to 8 feet below ground level n and that in
excavating it is necessary to install _ pumps to pump the water out ...2
so that they can proceed with removal of dirt.

.Fe

HARTSTED] WAS EXCUSED FROM 'THE MEETING

Water table level and proposed platting of the *rentual ./.BrmME,I
residential area.was briefly discussed. It was noted that right
of way dedications for Sunflower Street would have to be adjusted
so far as dedications from Clarkson and fram the owner of the

property to the east (I.Ouite Recklebe ) is €,encerned.
221
tta

1*I
749*2
P.*11.

Alt:, 1 ..S

MAng: IRWIN mevado ANDERSON sce©nded and it
carried unanimously that the Yarianes desired
Arises frer some eendition which is uniqua and

which is not ordinarily :cund in the same zoning
district in that this area is known to be under-·

laid with gravel whereas many other aress through-
out the city de net gessess such a characteris·tic j
and further, the application area adjoins an existing
borrow pit and would amount ta an extension or con,
tinuation ex Br, existing lake and furthen it is in

close posiuity to the prcposed route of the net,
highway (Canal Route ° I-35#3 v and will result in
less burden not only to the contractor in less

hauling distance, but less burden to the general

public at large in controlling the transpertation
of this fill aterial te the site ef construction.

Fr··· 1

©bu
£*KiE

*4%5
ME»rk(k€
*911;9

Ilip£91

Me*22% ANDERSON moved o MOORE seconded and it

carried unanimously that the granting of the permit
for the variance will not adversely affect the
rights of adjacent property cwners or residents
provided that proper conditions are instituted and
respected against the proposed use and provided
adequate controls are exercised. Se

02.

IRWIN stated that itt would not adversely affect adjacent pro-
percy owners because of the location of the existing lake and ./mi

further this ia just an extension of the existing berraw pit which
brings it a little closer 'co the east but in his opinione would
not advermely affect adjoining p.foperty

4:*89592

MOZION: ANDERSON moved e IRWIN seconded and it
carried unanimously that the strict application
of the enforcement provisions of the zoning ordi-
nance will constitute unnecessary hardship upon

GY=
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the property owner represented in the appeal
due to the fact that according to the evidence
submitted there ic not a sufficient demand to

utilize this area for single family development
at this time..

,02201: MOORE moved, ANDERSON seconded and it

carried unanimously that the variance desired will
not adversely affect the public healtho safetyo
morals, order : convenience . prosperity or general.
welfare inasmuch as not to grant the request could
very possibly adversely affect certain portions of
the public interest.

IRWIN said he could see where it might adversely affect the
public health and safety unless certain restrictions - fencinge
etc. are made a condition to approval. The Chairman pointed out
that conditions to approval will be covered in the overall motion.

In considering overall approval or denial of thia application u
MOORE asked the staff if there were other matters of a similar

nature now pendinge and whether action on this particular case
might set a precedent. GALBRAITH said that no other ®*licatiens 21

or proposed applications have been discussed with the staff at
this time. It was anticipated, hewever, that similar requests
might come about as construction of the Canal Route progresses
to the north. MR, CLARKSON- said he doubted if many such requests
would arise since the State will probably provide the area for

1*zm:Immy

extraction On all areas north of the Arkansas River. lill, I

The suggested conditions to approval were discussed in detail e
md it was agreed that maintenance of the borrow pit area shouldbe continued 5 years after the borrow pit use ceases (#7) and that  ,the bond required in #7 should be made applicable to #5 as well
aa #20 It was agreed thai: the City of Wichita should be made a
party to the restrictive covenant proposed in 08. Other wording ,--
with regard to proper maintenance was suggested and approved.

3™

MOTION: ANDERSON moved, MOORE seconded and it

carried unanimously that inasmuch as the four irbi,

conditions required by Section 2.12.590„2. Code ..4
of the City of Wichita to be present before a
variance can be grantedo has been found to existe
that thia request for a use variance be approved,
subject to the following

49
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1. The earth should be extracted to a minimum depth of

two (2) feet below the normal water tableu as deter-

mined by the Wichita-Sedgwick County Health Depart-
ment.

2, A 42= te 48' V-mesh wire or chain link fence of a

4 minimum height of 580, and topped by two strands oZ
barbed wire  {as required in Ordinance No. 27-273
d the Code of the City of Wichit< e shall be erected
along the north . east  south and west property lines
and may provide for reasonable access gate@ installed
at the height of the fence o which gates shall be locked
at all times except during working hours when the pit
is being used for the removal of sand. gravel or filling
material or other business activieye and further pro-
vided that in no case shall the fence be created closer
than 15 feet to the actual excavation. Said fence shall

be kept in good repair. However, in the event it should
be the desire of the applicant to join the borrow pit
west of the west property line (See Conditiona 1 use
CU=·35D o ·20 subject borrow pite said fence shall be
created so as to completely enclose both borros pits'

9 9

997©06

3. Excavation 0-iall not approach any closer khan 200 feet
of the east and south property lines, nor any closer than

25 feet to the north or west property lines o as set forth i
in the application, except that no excavation shall Re

approach nearer than sixty (60) feet to the center line |'42
of any platted street. However e in the event it should
be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional Use
CU-35) 0 to subject borrow pit f then the west excavation
setback requirement shall not be required.

MegA

4. The side slope of the excavation shall be no more steep
than five horizontal to one ve:tical.

5. Vegetative covey: for slopes shall consist of a =hort r
perennial drought resistant grass or combination of grasses c
which permit *he establishment of a good god cover r planted
and maintained in accordance with a high standard of main-
tenance.

6. Conditions 1 through 4 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission and a copy of said performance bond
shall be filed with the City Clerk°: office to ensure
proper conformance to conditions as established in items

1 through 4 above.

9*44EQ€ia=
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A further eeparate performance bond shall be filed in the
office of the City Clerk to cover separately and apart e the
erection and maintenance of the fence as required in condi-
tion #2 abover and vegetative cover for slopes and main-
tenance of such vegetative cover as required in #5 above.

Said henri 4.1 1 be in the amount of $2.000 and shall run

in the favor of the City of Wichita. Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera'·
tien has been completed:

8. A restrictive covenant running with the land for 25 years

should be made a paste of the deed from the present owner

to Clarkson Construdion Company, the purchaser, rbich
covenant shall restrict the futuge use of the barrow pit

area from use in the future ae a sand pit o danitary la nd=
fill, and trash dumping (after the present borrow opera-
tion has ceasedo) If this is not made a part of the deed o

then a contract should be prepared between the present

owner o the purchaser o -and the governing body of the City

of Wichita, setting forth the above rest:rictions, which

restrictions are made for the benefit of the public

generally» and adjoining pzoperty owners e andl filed of
record at the time the deed is recorded and before the

permit for the borrow pit is issued.
IFF

(The resolution in not shown ac a part of the .An€.

minutes as mailed but · is made : part of the ·

parmanent record of Board proceedings on file

in the Secretary°s office.D

MOTION: ANDERSON moved e MOORS seconded arid it

darried unanimously that the Secretary be directed

to convey to the Planning commiesion the demizie

of the Board of Zoning Appeals that the Planning
Commission consider amending the zoning ordinance
with respect to borrow pits e possibly by granting
the Beard of Zoning Appeals authority to grant

auch a use as an exceptione subject to certain
conditions., ---

MQZLQE: MOORE moved o. IRWIN seconded and it carried

unanimously thai: by action in this particular case.
it -is not intended that a precedent with respect to
granting of use variances ·for borrow pits in an "AA'

dzoning classific ation b e established .

4 Meeting ed jom:ned about 4: 10 p-m.

3 Jack Ho Galbraith
' Secretary

INa
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BOARD OF ZONING APPEALS September 25, 1964
Ollie• 01 Secrel,r¥

Board of City Commissioners

City Building
Wichita, Kansas

t.tt.': ..

Gentlemen:

Re: Case No. BZA 36-64

Under the provisions of Section 2.12.610 of the Code of the City
of Wichita, an appeal from a decision of the Board of Zoning
Appeals has been filed for consideration by the Board of City
Commissioners.

At a special meeting of the Board of Zoning Appeals, on September
9, 1964, the Board approved a request made by the Cla,kson Con-
struction Company for a variance to permit the use of property
generally located on the south side of McArthur Road between Sun- Ent
flower and Alfalfa Streets for a borrow pit in conjunction with the %·,99%*t?&9

construction of I-35W (Canal Route.) lig#,All

I.* 4 9

Mal#

- r-F:
As provided by the Code, Mr. Tom Harley, acting as agent for Louise *e

Recklebe, an adjoining property owner who protested the granting
of the permit for construction of the borrow pit, haa appealed the -
decision of the Board of Zoning Appeals. Mr. Harley indicates in
his letter of appeal that the decision of the Board to approve the
variance was in error for the following reasons:

"The Board of Zoning Appeals has no jurisdiction under
the ordinance. The request is not a variance. but an
exception. The granting of the permit or request ad-
versely affects the rights of appellant who is an adja-
cent property owner. The granting of the permit or
request adversely affects public health, safety. morals,
order, property, convenience and general welfare."

As indicated in the Secretary's report included in the minute, of
the September 9 meeting, the Secretary recommended that the Board
not take jurisdiction and that the variance be denied on the grala

:94*fif<,.1 .91.*'t A t.4,4:t/*1.49%'AD'*E:."
1,4 : 225 0 '·2- q .3.A·.4,'iNKA:#R;tti€*€44'
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1
that this is a "use variance" and would be an usurpation of the
legislative power of the governing body. However, the Board of
Zoning Appeals took jurisdiction, based upon advice from legal

counsel for the Board that the Board has jurisdiction to consider
"use variances". and granted the variance subject to certain con-

ditions and requirements (see minutes).

In considering the variance, the Board recognized that there were

no provisions in the Zoning Ordinance which specifically mentioned
borrow pits or offered any controls to protect the public interest.
Consequently, in order to alleviate the hardship of the applicant,
the Board granted the variance and also requested the Secretary
of the Board to prepare an amendment to the Zoning Ordinance which
would provide the Board of Zoning Appeals the authority to grant
as an"Exception" permits for the location of borrow pits within the.
City and which provisions would contain adequate controls to pro-
tect the public interest.

19/062

,/fil

j

The complete recommendation of the Secretary that the variance be

denied and the reasons of the Board for recommending that the variance be granted, are not shown in this letter but are contained in the
minutes of the September 9 meeting which are attached to this report.   ..

Mll

4 :, 1

Respectfully submitted,

74L·dAd.ac_
27;.%46©209

Harold Bauer 2£€4?18?1¢#
Chairman

i-

=,» €40

HB:JHG:ber

Attachments - Minutes of September 9, 1964 ..Resolution

FE{.EF 1
-1 1 12%?* )1 l , 3 '49* togI 'LN.''r,&58-4*7-1

2,3
I t44•0 :·,  ·· ,·. 'u :- · :·+ >·<.' 2·40#»44 : 4.;, r ..t yr»€74 -t';112'F. 192..

t-,p>,..9 0:F, -· ,,Gi ':/r:.'*4·93,#I'....,2,4. 4 3.-• b;• r O'· >''. 1. ,/I·R«·1,94··,9,§*-,> ·· , ,·. · ··- ·m' · · ·-· ·, .. ;1. /19



tplt'NithrtfPfih·.·e:
:426*4.4.446* -:

fin*ARD oF zoNING Ap.pEnt,ti *
EMM

SBVIB,U21_3-/_1964

A special meeting of the Board of Zoning Appeals was held
on Wednesday, September ge 1964, at 2 p.m. in Room 401 City
Building Annex. 104 South Maine Wichita, Kansas, at which time
the following members were present z Harold Bauer, Chairman-
Claude Mooree Kenneth Hartsteine Charles D. Anderson and Harold
Irwin. Also present were Arthur Johneon, Assistant City Attorney,
Jack Galbraith, Secretary, James Howe and Berniece Rathke of the
Planning staff. Chairman Bauer presided.

1. .Ca--Mp-.ZZL-,8-54 - The Clarkson Construction Company
requests Variance pursuant to Section 2.145942, Code of

the City of Wichita, to use the following described pro-
party as a borrow pit: The South half of Lot 9, all of
Lots 10 and 11e Riverside Gardens. PAaer,AUY_J.MateA
An_An-area sonth of .MeArthur Road and east of Broadway
1291:ween Mclu:*hur. P.oad_.and -43*fi. S.iuceet--Southe

GALBRAITS pointed out the area on the map and submitted the
following ataff report:

933142831.JlEaCRUE)31

The property represented in this application is generally
on the east side of both Broadway and the Interstate between
McArthur Road and 43rd Street Southo

The property in question is zoned "AA" Single Family. The
existing zoning to the east o south and west is "AA" and north im
"AA' and 'C" Commercial.

916

The request is for a variance pursuant to Section 2,12,590.2,
Code of the City of Wichita, to permit the use of the property in-
cluded in this application for a borrow pit iii con junction with the
construction of I-35W (Canal Route.)

aZISOMaizz=i

EQIIESZ

f t

The property in question is currently under cultivatione The g

existing land use to the west is vacant; south is vacant; east is W
single family and vacant; and north is single family. 2&

The ordinance creating a Beard of Zoning Appeals granted the
Board jurisdiction to hear three types of cases - appealsa variances
and exceptions. The Secretary feels that the intent of the ordinance
insofar as it relates tc variances r waa to allow the Board to modify - 2-11

-I 31

DR. 22
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such requirements as height, setbacke lot area, lot width and similar
requirements to the zoning ordinancer and not to allow the granting
of permission to use property in a different manner or a different
use than that permitted in the zoning ordinance o To allow a
different use than that speci fied in the zoning ordinance would be,
in effect, the amendment of the zoning ordinance by a board not
having legislative power or authority to do soo Since uses to be
established in any specific zone are established by the City Commis-
sion by adoption of an ordinance as a legislative act r it is the
opinion of the Secretary that the granting would be a legislative
act capable of being exercised only by the city Commission and not
within the jurisdiction of the Board of Zoning Appeals.

+ 771

I.'.:.1§2

Richard F. Babcocks one of the leading legal authorities on
planninge zoning and the proper use of the variance o in his review
of present zoning ordinances and resolutions, states that "the
zoning ordinance for the City of Wichita does not expressly prohibit
use variances o but such a prohibition can be implied from the pro-
hibition of use exceptions and the enumeration of the types of
variances that may be granted."

Babcock further points out in his recommendationS that:

"Variances and exceptions should not be confused or
·treated alike as they are in the present ordinances-
A variance is a discretionary privilege which im
granted because the application of the zoning ordi-
nances has created an unusual difficulty or a hard-
ship for a particular property owner *hak was_nok
anticipaket The 02:eeption is a technique for allow-
ing uses *g*_age-Aa#.1.cipat,esir hui: as ·to which a fact-
finding body must determine that the landowner has
established that in hia case the conditions applicable
to the exception have been met o Variances are a form
of relief from the strict provisions of the ordinances.
Exceptions are really a form of deferred judgment on a
particular use for which requests are anticipated. and
for which provision ic made in the zoning ordinance.

"Use exceptions not specifically authorized and use
variances should be expy:essly forbidden. It is our
view that if a change in use is warranted n then a change
in zoning is warranted- It is a Yare case indeed when
a property owner can show that he is entitled to a
variation because he alone faces a peculiar problem in
developing his land for its zoned purposes.=

'The ally section of the zoning ordinance which now permits
borrow pits is the "C' com-=cial sectiost and the other less
restrictive sections of the ordinance.

1-38
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In this instance, the applicant chose not to apply for a "C"
Commercial classification but. rather, applied for a variance to
allow a borrow pit in an 'AA" Single family district

In the opinion of the Secretary, the zoning ordinance cannot
and should not be amended through the granting of uve variances.
Therefore, based upon the foregoing review. it is the opinion and
recommendation of the Secretary that Zle Bcard of Zonin) Appeals
does not have jurisdiction in this case.

In Cc.se Noe BZA 5-60, the Board of Zoning Appeals d:id grant a
use variance for a borrow pit similar to the one imquested in this
application.

,·Ared.fER'
4*.5%?46.
*4··:.·344*ib:

Another interesting viewpoint is that the Board is a quasi-
judital body rather than an administrative or legislative body.
If the act of permitting a use which ia otherwise not pal.nitted
can properly be termed a legislative act (and this happens when
the City Commission adopts or legislates an ordinance chaiging
er establishing use categosies in ·the zoning cede) o then what
right does the Board have in performing the sane function as the
legislative body? The statutes clearly provide for the minner in
which a zoning ordinance and district classi2ication and amend-
ments thereto can be established. Consequently, is the act of
granting a use variance a quasi.=judicial ae·27

:32 :2'i;?22

The Secretary is of the opinion that the proper pirocadure
for the applicant to follow in this instance is to either r

3 ..1 4
' « -89,

*,4 93
. 24'

lo Apply for a change in zoning to a COC" cog.,arcial
classificatien where be=ew pits are permitted as 21
use by right y or

21.94

2. Request that the zcning ordinance be amended to
permit borrow pits through one of the 2011owing
techniques:

ao in all zoning districts as a matter of iright;

b, as a special exception within designated zoneso
subject to conditions outlined in the ordinance:

co iii special use districtse such as a sand and
gravel or natural resource zone ; perhaps Ir
cluding scme or all other uses-

AWDmeTAL .COMMFAITS-_DIUURISDXCTION

E>214
32.1 If the Board should determine that it has jurisdicti= to

consider use variances. thea all Zour candi·tions must be found to

exist before the variance may be grantedo

.3

e
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1. That the variance arises from such condition which
is unique and which is not ordinarily found in the
same zoning districto

2* That the granting of the permit Zax the variance will
not adversely affect the rights of adjacent property
owners or residents.

3. That the strict application of the enforcement provisions
of the zoning ordinance will constitute unnecessary hard-
ship upon the property owner represented in the appeal.

11 9
%99

4. That the variance desired will not adversely affect the
Re,¥,> public health. safeiye morals e order, convenience e

prosperity or general welfaree

41%

The applicant has submitted a statement of justification which
*g¢.4 is included as Attachment 41 to this report

MNIQUENESS,

The attorney for the applicant has indicated in his statement
of justification that the variance desired arises from such condition
which is unique and not ordinarily found in the same zoning district
inasmuch as a prtion of the preperty owned by the applicant was
used for a borrow pit in conjunction with construction of the I-235
bypass. He also points out that this borrow pit was operated in
accordance with the requirements placed upon it by the County com-
mission ao recommended by the Wichita-Sedgwick County Metropolitan
Area Planning Commission. He further poin'es out 'chat this particular
borrow pit was approved vihen it was in the county (the property has
since been annexed to the city* o amd was previously under the juric-
diction of the County Zoning Resolutiono which allows barrow pits
in any zoning district {as a conditional use) when the location is
approved by the County Commission. Me goes on to point out that
this request is particularly unique inasmuch as them is no such
comparable provision in the zoning ordinance of the City of Wichita
which permits borrow pits- It is also suggested that the applicant
did not wish to apply for "C': zoning since it was his feeling that
to grant "C" zoning in this area for a borrow pit would be in viola-
tion of the Planning Commission°s policy against °spot zoning" and
furthera °tn zoning permits a large number of uses which would be
detrimental to the entire area around the applicant °s property and
would also be objectionable to ethel- nearby property owners.

The Secretary io of :he opinion that uniqueness should be con-
sidered as to the physical characteristics of the property concerned,
U this criteria is usede there appears to be nothing which is

'tA rEf.Qi' I.
62*-224
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exceptionally unique about the physical characteristics of the
property in question. Tia re is, however. a unique physical character-
istic concerning the land directly to the west o which has been used
as a borrow pit. On several occasions in the past few months, the
Board has considered uniqueness as to the use of the property rather
than to its physical characteristics. If this definition is used r
uniqueness can probably be found to exist on the bagis of a proposed
use suggested by the applicant. Howevere extreme care should be
eurcised in using this criteria for uniqueness: since this makes
almost every piece of property in the city unique o

,aDJACENE _2&05591.eX

fill$*Imal
>50448
*14133·
*30,>·ff

It is the opinion 02 the Secretary that if the proper con-
trols are exercised, the granting of the variance should in no way
adversely affect adjacent property owners.

BARMHIZ

The attorney for the applicant Buggests that the applicant
will be burdened with an unnecessary hardship if the variance is
not grantedl inasmuch as he has a contract with the State Highway
Department which he must ful:illo

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned.

1

10. 4 9

1

«94 1
It is the Secretary Q s opinion that if the variance is granted e

the applicant would ba enjoying a privilege that would not bo
mutually enjoyed by other property owners in the same zoning district
since borrow pits are not Fermitted as a muge by right" in the 'PA" =t
district. 1

RlmiaIC.glm2101

The Secretary agzaes with the applicant in that the granting
of the variance should in no way adversely affect the public interest c
provided appropriate conditions related to public health and safety
are established am a condition of approvaL

It is the Secretary°s opinion that all four canditions neces-
mary to the granting of a variance (hardship) have not been found        -
to exist. Where fore o it is recommended that the variance be denied

in that an adequate showing has not been made by the applicant in -
his justification of hardship¤

However, in the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variance,
the Secretary recommends that the variance be approved u subject
to the following conditions and requirements:

*2252$9%iF·yeb,9:..7-5 '+ a #ial-,Iiii,Eot.
0*##ret*3Ed**f33*99%24*3ilinivi
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le The earth bould be extracted to a minimum depth of
two (2) feet below the normal water tableo as deter-
mined by the Wichita-Sedgwick County Health Depart-
mento

ft> 14%;124#
515%
lu :-»4

j

A 42' to 48" V-nash wire or chain linlc fenca of a

minimum height 02 58% and topped by two strands of
barbed wire, <as required in Ordinance Noo 27·-273
of the Code of the City of Wichita) o shall bet erected
along the northe east, south and west property lines
and may provide for reasonable access gates installed
at the height of the fence r which gates ehall be locked
at all times except during working hours when the pit
is being used for the removal of sand, gravel or filling
material or other business activity, and further pre-
vicled that in no case shall the fence be erected closer
than 15 feet to the actual excavation. Said fence shall

be kept in gcod repair. However o in the event it should
be the desire of the applicant to join the borrow pit
west of the west property line (see conditional use CU-'35),
to subject borrow pit e said fence chall be erected so as
to completely enclose both bortow pits o 11

iht<,

5€j3. Excavation shall not approach any closer than 200 feet
of the east and south property lines e nor any closer than
25 feet to the north or west property lines, as met forth
in the applicatione except that no excavation shall
approach nearer than sixty (603 Zeet to the center line of
any platted street. Bewevera in the event it should be
the desire of the applicant ·20 join the borrow pit to the
west of the west property line (see Conditional Use Cu-35) e
to subject borrow pit o then the west excavation setback
r€quirement shall not be required.

4. The sicle slope of the excavation shall be no more steep than
five horizontal to one vertical.

Kit.

22-ii
% LA,VY

5. Vegetative cover for slopes should consist of a shorte
perennial drought resistant grass or coshination of grasses o

which permit the establishment of a good god cover * - t,11 14%=

.fe=
••449?fag

6. Conditions 1 through 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission. and a copy of said parformance bond
shall be filed with the City Clerk°s office to ensure
proper conformance to conditions as established in items
1 through 5 above.

o A further separate performance bond shall be filed in the

office of the City Clerk to cover separately and apart  the
erection and maintenance of the fence as required in condition

.. I
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ipa

#2 above. Said bond shall be in the amount of $21000 and
shall run in the favor of the City of Wichita. Said bond
shall remain on file in the office of the City Clerk until
auch time as the borrow pit operation has been completedeIi..

8. A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarkson Construction Company, the purchamer, which
covenant shall restrict the future use of the borrow pit
area from use in the future as a sand pit e sanitary land-
fill, and trash dumping (after the present borrow operation
has ceased.; If this is not made a part of the deed, then
a contract should be prepared between the present owner
and the purchaser p setting forth the above restrictions 2
which restrictions; are made for the benefit of the public
generally, and adjoining property owners o and filed of

.M*1%9 record at the time the deed is recorded and before the per-
mit for the borrow pit is issued.

Y

Whe question of whether or not the Board could ass ame juris-
diction in this case for a touse variance' was referred to Mr.

Johnson, for his legal opinion. JOHNSON said that it was his
opinion the Board has jurisdiction to grant a use variance in spite
of the contrary view taken by the professional ataff. He balied his
opinion on a recent decision handed down by the Kansas Supreme Court
which involved the County Roard of Zoning Appeals o and it was his
opinion that under the definition laid down in that case p it would
be applicable to jurisdiction of the City of Wichita Beard of
Zoning Appeals.

ANDERSON pointed out also that if thisa Board grants a variance
for a borrow pite certain conditions for its operation cah be imposed
thereon for the operation. such as slopes, deptho fencing and
screening, whereas under the 'Cr zoning classification wherein
a borrow pit could be allowedo there would ba no method of enacting
performance standards as to operation. Further o when the use of
the property as a borrow pit is completed e it ie still °'AA' zoning.

MRo JOEISON suggested that it would be desirable to refer this
matter to the City Commiasion for posmible change in the ordinance
to authorize this Board to grant such uses as a borrow pit as an
exception rather than as a variance.

IRWIN ARRIVED.

Mf*UK)31 : HARTSTEIN moved o MOORE seconded and it
carried unanimouely that the Board take jurisdiction
in this case . in view of the opinion and interpre-
tation of Legal Counsel.

a.6.8........"&*/Pfl?N",r;..897039fm.%90¤.NmE95-P.90,f,=..M™I/"-..'£19;9299'7m,m,9.
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LESTER WILKINSON e attorney for the applicante spoke in
support of this mqueste He pointed out that the applicant made
the low bid on a portion of the grading work to be done on the
south end of the Canal Route around Mcarthur Rca dc, He referred
to the act that the area adjacent on the west to subject area
was previously approved as a borrow pit under the County Zoning
Resolution as a Conditional Use permito

It waa the feeling of the Attorney that the uniqueness factor
is met by reason of the fact that the necessary fill material is
close to the site where it is needed and which permitted the
applicant to be the low biddere He considered it unique also
because if this use ies permitted it would r esult in combining this
area with the lake to the west already created by the previous
borrow pit e resulting in one large lake r rather than two Email ones
apart from each other. 20 referred also to the proposed develop-
ment surrounding the one large lake for residential usec and an
architect es drawing of the residential lots facing the lake was
shown.

MRo WILKINSON pointed out further that the applicant has
complied in all respects with conditions and requirements established
under the Conditional use Permit for the borrow pit to the west e
and that they are willing to comply with conditions ae suggested
in the Secretary ° s recommendation in this case.

MR. WILKINSON felt that there would be no hardship to adjacent
owners because a great deal of the land within 200 Zeat of subject
property is owned by the applicant and various other people who are
interested in it being developed as a borrow pit and eventually being
used for residential use© The at:torney pointed out that one of the
conditions suggested by the Secretary provides that after itw use
as a borrow pit it cannot be used as a sand pit, sanitary landfill
or trash dumping mite for 25 yearsi which- should provide protection
for anyone owning property in the general area„ MR. WILKINSON
pointed out also that this is only an enlargement of the eximting
borrow pit a nd that excavation will begin on the east side of the
present pit and continue east into subject area only as far as
needed. He stated that he doubted if it would be any farther than
about half way across the area included in the application-

The attorney referred to the architect °s drawing of the
eventual residential developnent , and pointed out that the one
large lake is to be the nucleous. with residences facing into the
lake, similar to other developments of a similar nature in the
metropolitan arear

When questioned as to hardship tothe applicant :2 this
requeat is not granted e MR. WILKINSON pointed out that the applicant
has based his low bid with the state on the hope that this mquest

-4*30%51
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Ek
would be approved and since it is in Close proximity to th* mite -I

where the fill material b naeded. it would create a hardship to -Ill

the applicant if he is forced to go farther away for the materiaL
needed to fulfill his contracto

/0

MR. WILKINSON pointed out that it would be against the public

interest if the applicant is forced to go a longer distance for -
the fill material because of the hazards of hauling on the Btreets e
Me noted that the proposed development would create a desirable
residential area which would benefit the general public.

Mao CLAPJSON said they ©Im the existing borrow pit to thu
west of subject property, which us Used in construction of I-,235,
but that it: is not 02 sufficient size to &©commodate their existing

Meds. He pointed out that when the new contract arose for ce»
struction of 1-3554 it seemed desis:able to obtain the subject jur€r
perty to the east since it was immediately west of the existing
borraw pit o He also noted that they actually putchasati moice th. tn
will be needed for the current con·tract s in order te 62©7ide fait the
proposed rosidential devolopment Because of this unique situationa
Clarkson Construction Company bid was $60:000 less than the neardst
other bidder. Xt was his feeling that this low bid ie definitely
of benefit to -Mhe local caiumunity, the State and Federal gorernmel:i.,3
who are financing the Canal Route construction 3)-M

Ma. CLARKSOM stated that the grading work for whichhis company 1 mE 1
is respunsible is .integrated with ethes: construction along this
high,my reute and any delay in Derforming under their contract
wculd delay bids on paling which must be taketa at an early date
and in yoper season. It was his Zeali.ag that because of their
unique position in cwning the other hor=©w pit o they have aFl
opportunity where all can benefit - the lake can be enlarged, im-
provement made of the area around it and developed residentially
and ai: the same time provide necessary grading far the State at a
figure considerably below any other bid that was received .

When questioned. Mr. Clorkson said he had lead the Secretary° s
report and the suggested conditions, ard that they appear to be :ha
same as wew applicable on the adjacent borrow pite and that he
is willing to camply with 2-hem in this case:_

In discussing the proposed residential development o ME© Clark-
son pointed out that what is depicted alt this time is general in
nature o and that they would expe d te adhere to any requirements or
conditions in the development in order 20 result in a desirable
area for development.

JAKE LOEia£42£; owner of property in the area, said he was in
favor of this aquest . It was his feeling ·:hat ·the proposed eventual
development would be desirable, and if thi,s r equest is not approved r
then the borrow pit lake already created would be a blight in the areao

3*4 ir' - relt
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El

MR. EARLinf .felt there was nothing unique about this situati on
minee there have been low bids made before o but his ell.ent should

not be made to.suffer because of the applicant °s low·bid o and
his client should not be made to sacrifice the value of her pro=,
perty just-to save the applicant the cost of additional hauling
©f fill material to the site of construdion.

TOM HARLEY, attorney representing Louise Recklebe, 1305 East
Mcarthure owner of the 20 acres adjacent on ·the east to subject
preperty, spoke in opposition. He pointed out that while the
eventual development of this hrea as proposed by ·the applicalat o
might be desirable o there is absolutely no guarantee that the
development will occur. It is a hope in the futureo It Was

Mro Bariey°s feeling that ·the request is an e xception zather than
a variance o and with respect to adverse affect on adjacent property e
it was his feeling that a hole in the ground suah as would result
would definitely be detrimentalo in spite of compliango with con<-
ditions as suggested by the Secte:ary.

*?, 7.,1

The attorney scessed the fact that there is nothing to

guaz:antee ·the proposed zes.iden·:ial developmente ·and furthere ·the
restrictions · as psepomed guarantee propes: operatien only during
the time it is being used ad a borrow pite · Further, it is poy
sible that his client might ·some day wish to subdivide her property
for residentihl use. With the )35:row pif close-by (and if the wopohed
lake front residential area does not materialize as proposed by the
al?!plicant L then it would be very del:riment:al to the . sale of such
heine sites  i·fl, RAP.LE agreed e when questioned o that IF the appli -
cant develoges- the area as shown with residences facing ·the lake
areao it would increase values in the general area, but since there
is ne means of being certain 62 the develepment : it cannot be deg
pended upen.

05.31
2)

Ct

la

In discussing this matter with Mro 2:eley it was trough·t
out that his-client°s property lies to ·:he east of Sunflowero which
is the north-south read to.·the east of the development proposed by

the applicant o · He stated thab his client °s prapexty is used
agricultgrally finr truck gardening) at this time. In considering
the proposed conditions to any approval c it was pointed out that

this general area is all underlaid with graval and that - the water

level fluctuates as the Big River level fluctuates.. Mfi. WILIOUSON
,.. stated that as late as the morning prior to this mae·:ing, Mr,

Harleyes client had ·bold his client {Mr. Cla=kson) ·that she had no
objections as long as the subject property is restzicted from ever

: becoming a dumpo

7,

MR. CLARKSON assured the Board thet while their eventual

residential development may not be exactly as depicted at this timao

it will conform to proper subdivision requiremants, depenl ing en

10. A •r•W>j/4...c · 0 V.
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circumstances at that time. Me stated also that the water table 
in this area is from 6 to 8 feet below ground level, and that in
excavating it is necessary to install _ .pumps to pump the water out
so that they can proceed with removal of dirt .

HARTSTEIN WAS EXCUSED FROM THE MEETING

Water table level and proposed platting of the ecastatual -FF.
residential area.was briefly discussed o It was noted that right .2.
of way dedications for Sunflower Street would have 20 be adjusted
so far as dedications 22:Cua Clarkson and frcm the owner of the
property to the east (Louide Recklebe 1 is concerned.

135094'·

MATION: IRWIN moved o ANDERSON seeonded and it
carried unanimously that the vaxiance desired
azises from some condition which is unique and
which is not ordinarily found in tha same zoning
district it, thai: this area is known to be under-
laid with gravel whe:eas many other areas through-
out the city do not possess such a eharacteristica
and fur·there ·the application area adjoins an existing
borrow pit and would za,ount to an extension or con·'
*inuation of =n dxisting lake and futthere it is in
close prosimity to the preposed route of the new
highway (Canal Route C„ I3SW) p and will result in 3
less burden not only -20 the contractor in less 22
hauling distance o bue less burden to the general
public at large in dontrolling the transpottation
of this fill material to the site 02 construction.

NJg

MAZZQIi: ANDERSON moved o MOORE seconded and li:
carried unanimously thet tia granting. of the permit
for the variance will no: adversely Defect the
rights of adjacent property cwness or residents
provided that proper conditions are instituted and
respected against the Noposed use anc] -provided
adequate controls aze exercised.

IEWIE; stated that it would not adversely affect adjacent pro-
perty ownsrs because of the location of the existing lake and
further this is just an extension of the existing barraw pit which
brings it a little close: to the easte but in his opiniono would
not adversely affect adjoining property.

.MOTION : ANDERSON moved e Ireing seconded and ie
carried unanimously that the strict application
of the enforcement provisions of the zoning ordi-
nance will constitute unnecemeary hardship upon

4:#%<-4?2¥
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the property owner represented in the appeal
due to the fact thai: according to the evidence
submitted there is not a sufficient demand to
utilize this area for single family development
at this time.

MQ;IURN: MOORE moved, ANDERSON seconded and it -'
carried unanimously that the variance desired will -./*.

not adversely affect the public health, safetyo ./Wia
.&#2>14,morals. ordere convenienee. prosperiey or general 01.

welfare inasmuch as not ·to grant the request could
very possibly adversely affect certain portions of
the public interest.

IRWIN said he could see where it might adversely affect the
public health and safety unless certain restrict:ions - tencing,
ete. are made a condition to approvalo The Chairman pointed out
that conditions to approval will be covered in the overall motion.

-4 4:-2-«-ga
1%82-2444·.4.

In considering overall approval or denial of this applicationu
MOORE asked the staff 12 there were other matters of a similar
nature now pending r and whether action on this particular case
might set a precedent. GALBRAITH Baid that no other •pplications
or proposed applications have been discussed with the staff at
this time. St was anticipated c however o that similar requests
might come about as cons-truction of the Canal Route progresses
·to the north. MR. CLANKSON said he doubted if many such requests
would arise since the State will probably provide the area for
extraction on all areas north of the Arkansas River.

=fghl-
-E*ey.1

fitt <-

The suggested conditions 20 approval ..gere discussed in detail o
End it was agreed that maintenance of the borrow pit area should
be continued 5 years after the borrow pit use ceases (#7) and that .."
the bond required in #7 should be made applicable to #5 as well I.F:

as #2. It was agreed that the City of Wichii:a should be made a
party to the restrictive covenant proposed in 08. Other wordiag I

wi·th regard to proper maintenance was suggested and approved.

.MOTIO€: ANDERSON moved p MOORE seconded and it
cazried unanimously that inasmuch as the four
conditions required by Section 2.1225902o Code

1, of the City of Wichita to be present before a
variance can be granted, has been found to exist o
that this request for a use variance be appraved.
subject to ·the following .1

L

_21
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The earth should be extracted to a minimum depth of
two (2) feet below the normal water table e as deter-
mined by the Wichita-Sedgwick County Health Depart-
ment.

O, 432¢

3o

4o

5o

6o

3*.2-tro 1

A 42" to 48* V-mesh wire or chain link fence of a

minimum height of 58", and topped by two strands of
barbed wirea (as required in Ordinance No. 27-273
of the Code of the City of Wichita) c shall be erected
along the northo easte south and west property lines
and may provide for zeasonable access gates installed
at the height of the fencee which gates shall be locked
at all times except during working hours when ·the pit
is being used for the removal of sand, gravel ar filling
material or other business activityc and further pro-
vided that in no case shall the fence be erected closer

than 15 feet to the actual excavation. Said fence shall

be kept in good repair. Eowever e in tile event it should
be the desire of the applicant to join the borrow pit
west of the west property line (See Conditiona 1 Use
CU©35) o 20 subject borrow pit o said fence shall be
erected so as to completely enclose both borrow pits.

Excavation Blall not approach any closer -khan 200 feet
of the east and south property lines, nor any closer than
25 feet to the north or west property lines a as mei: forth
in the application o except that no excavation shall
approach nearer than sixey (60) feet to the center line
of any platted street. Bowever o in the event it should

be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional Use
CU-35?o to subject borrow pit, then the west excavation
setback requirement shall not be required .

The side slope of the excavation shall be no more steep
than five horizontal to one vertical.

Vegetative cover for slopes shall consist of a short
perannial drought resistant grass or combination of grasses;
which permit the establishment of a good sad cover o planted
and maintained in accordance with a high standard of alain-
tenance.

Conditions 1 through 4 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission, and a copy of Gaid performance bond
shall be filed with the City Clerk°s office to ensure
proper conformance to conditions as established in items
1 through 4 above.

-I:':.:'.12461,1 '-1,·s .el : I '& I I .'I-; . I I I ' . /+ I I '. I . I

@

r.%6



r

@
Page 14 g Boasd of Zoning Appeals Minutes

September 9. 1964

7. A further Beparate performance bond shall be filed in the
office of the City Clerk to cover separately and aparte the

creation and maintenance of the fence as required in condi-

tion *2 above, and vegetative cover for slopes and main-

tenance of such vegetative cover as required in #5 above.
Said bond .hal l be in the amount of $2,000 and shall run

in the favor of the City of Wichita. Said bond shall
remain on file in the office of the City Clerk for a term
of five years subsequent to the time the borrow pit opera ·
tion has been completed.

m

34*N

492,
%94
f'64*ff

A restrictive covenant running with the land for 25 years
should be made a part of the deed from the present owner
to Clarkson Construdion Campany, the purchaser, th ich

oevenant shall restrict the future use of the borrow pit
araa from use in the future as a sand pit e sanitary la nci-
fillo and traoh dumping (after the present borrow opera-
tion has Ceased.) :if this is not made a part of the deed:
then a contract should be prepared between the present

ownero the purchaser and the governing body of the City
of Wichita, setting forth the above restrictionen which
restrictions are made for the bene:it of the public
generallyu and adjoining property cwners o and filed of
record et the tims the deed is recorded and bef6re the

permit for the borgaw pit is iasued.

/ .,-1

(Ehe resolution is not shown as a part of the
minutes as mailed but ia made a part of the
permanent record of Board proceedings on file
in the Secretaryls office. D IIL.1

MOZIOR: ANDERSON maved, MOORS seconded and it

carried unanimously that the Secretary be directed
to convey to the Planning Commi:mion the desire
of the Beard of Zoning Appeals that the PlanningCommission consider amending the zoning ordinance 
with respect tc borrow pitse possibly by granting 4
the Board of Zoning Appeals authority to grant

auch a use as an exception n subject to certain -2

conditions,

.Aiii

mety=*·1

8.Z'

EION: MOORE moved D )ImflIN ieconded and it' carried

unanimously that by action in this particular casee

it im not intended that a precedent with respect tc
granting of use variances for borrow pits in an "AA'

dzoning classification be established.

Meeting adjourned about 4:10 p.m.
Jack Ho Galbraith

Secretary

10616De:
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RESOLUTION NO. BZA 36-64

2>22&;

WHEREAS, the Clarkson Construction Company, 4133 Gardner
Avenue, Station "F", Kansas City 20, Missouri, by Lester Wilkinson,
Attorney. 3521 West 21st Street. Wichita, Kansas, pursuant to
Section 2.12,590.2, Code of the City of Wichita, has applied for
a variance from the strict application of the enforcement provisions
of the Zoning Ordinance, to use property as a borrow pit in the con-
struction of Highway I-35W, said property being generally located
in an area south of MaArthur Road and east of Broadway between
McArthur Road and 43rd Street South, and legally described as:

The South half of Lot 9, all of Lots 10 and.
11, Riverside Gardens, in the City of Wichita,
Sedgwick County, Kansas; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, at the special meeting of Septeroher 8, 1964, the
Secretary observed that a quorum of the members of the Board of
Zoning Appeals was not present, and declared the public hearing
continued until Wednesday, September 9, 1964, at 2 p.m. in Room 401
City Building Annex, 104 South Main, Wichita, Kansas; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 9, 1964, consider said application; and

WHEREAS, the Board of Zoning Appeals determined that it
1 proper jurisdiction to consider said variance request, under
m provisions of Section 2.12.590.2, Code of the City of Wichita;

WHEREAS, the Board of Zoning Appeals has determined that
the variance desired arises from some condition which is unique
and which is not ordinarily found in the same zoning district in
that this area is known to be underlaid with gravel, whereas many
areas throughout the city do not possess such a characteristic, and
further, the application area adjoins an existing borrow pit and
would amount to an extension or continuation of an existing lake,
and further, the application area is in close proximity to the pro-
posed route of the new highway (Canal Route - I-35W), and will
result in less burden, not only to the contractor in less hauling
distance, but less burden to the general public at large in control-
ling the transportation of this fill material to the site of con-
struction; and

WHEREAS, the Board of Zoning Appeals has determined that
the granting of the permit for the variance will not adversely
affect the rights of adjacent property owners or residents, provided
that proper conditions are instituted and respected against the pro-
posed use and provided adequate controls are exercised; and

WHEREAS, the Board of Zoning Appeals has determined that
the strict application of the enforcement provisions of the Zoning
Ordinance will constitute unnecessary hardship upon the property
owner represented in the appeal, due to the fact that according to
the evidence submitted there is not a sufficient demand to utilize
this area for single family development at this time; and . 0.*}24 
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WHEREAS, the Board of Zoning Appeals has determined that
the variance desired will not adversely affect the public health,
safety, morals. order. convenience, prosperity. or general welfare
inasmuch as not to grant the request could very possibly adversely
affect certain portions of the public interest; and

WH;REAS, as shown above, each of the four conditions
required by Section 2.12.590,2, Code of the City of Wichita to be
present before a variance can be granted, has been found to exist.

NOW, THEREFORE. BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that the Superintendent of Central
Inspection be and is hereby authorized and directed to issue the
appropriate permit for the operation and maintenance of a borrow
pit on the tract of land specifically described as follows:

The south half of Lot 9, all of Lots 10 and 11,
Riverside Gardens, in the City of Wichita, Sedg-
wick County, Kansas. Generally located in an
area south of McArthur Road and east of Broadway
between McArthur Road and 43rd Street South,

subject to the following conditions:

1. The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart-
ment.

Me
27

A 42" to 48" V-mesh wire or chain link fence of a
minimum height of 58", and topped by two strands of
barbed wire, (as required in Ordinance No, 27-273
of the Code of the City of Wichita), shall be erected
along the north, east, south and west property lines
and may provide for reasonable access gates installed
at the height of the fence, which gates shall be locked
at all times except during working hours when the pit
is being used for the removal of sand, gravel or filling
material or other business activity, and further pro-
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation. Said fence shall
be kept in good repair. However, in the event it should
be the desire of the applicant to join the borrow pit
west of the west property line (See Conditional Use
CU-35), to subject borrow pit, said fence shall be
created so as to completely enclose both borrow pits.

*Praf,43

9%99 3. Excavation shall not approach any closer than 200 feet
of the east and south property lines, nor any closer than

m# 25 feet to the north or west property lines, as set forth»t<41 in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line
of any platted street. However, in the event it should
be the desire of the applicant to join the borrow pit to
the west of the west property line (See Conditional use
CU-35), to subject borrow pit. then the west excavation
setback requirement shall not be required,

4. The side slope of the excavation shall be no more steep
than five horizontal to one vertical:

24*#

5. V.ge:ative cover for slopes shall consist of a short,

perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover, planted
and maintained in accordance with a high standard of main-
tenance,
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3. 9.4 ' ¥A C.Conditions 1 through 4 above shall be made subject of the .?
- 6 p i#performance bond presented by the contractor to the State **Mic ....

Highway Commission. and a copy of said performance bond
shall be filed with the city Clerk' s office to ensure
proper conformance to conditions as established in items

liqu-

1 through 4 above. -i# 1..

-I£# * 4--

. A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart, the 74<:t 6.1 '; :-

 , 7.·US-/erection and maintenance of the fence as required in condi-
-W. .0.-

--I/4, ' t ew-4-
tion #2 above, and vegetative cover for slopes and main-
tenance of such vegetative cover as required in #5 above.
Said bond shall be in the amount of $2,000 and shall run
in the favor of the City of Wichita. Said bond shall
remain on file in the office of the City clerk for a term
of five years subsequent to the time the borrow pit opera-

Ir- 1'12-0tion has been completed. - _ t., . ,a.,-
73§

3 ·En.:WI
. A restrictive covenant running with the land for 25 years :I ,/." 915/g-

should be made a part of the deed from the present owner -i .11
to Clarkson Construction Company, the purchaser, which -% efo--:t.
covenant shall restrict the future use of the borrow pit

.area from use in the future as a sand pit, sanitary land-
 7

fill, and trash dumping (after the present borrow opera-
tion has ceased,) If this is not made a part of the deed, ...t '1

then a contract should be prepared between the present '.
owner, the purchaser, and the governing body of the City  ,
of Wichita, setting forth the above restrictions, which -rg,griwi*: i

restrictions are made for the benefit of the public Effliten/=' .

generally. and adjoining property owners, and filed of
record at the time the deed is recorded and before the

permit for the borrow pit is issued. , :I
&.

ADOPTED AT WICHITA, KANSAS, this 9th day of septeriber, -,

12_.8 5-
Harold Bauer, Chairman

. Galbraith
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Atta-4 1* a em* 02 thi littor -144 1 hi- dictatid for marold
b- 4 signature 08 th, le- of 20•ing Appal, 00- 09 th• 1,0,row
plt, "hish h.0 b.'a ./90.1.4 t. th' City Col"il'tom. W. discg/'id
thts matter with Bob Lakia, ear Aialitant Planning Dirictor. Bad it
Il» ble fe*ling thet th• It•ff had al•*Idy -do iM re<191,0-•dation
Ind /01/ext. which .- originally *uhaittid to th• Board. Com--
9-tly. it wal hil ..lin. thit thil 1....g 'houll lom' inlm th•
ChaU·mon oi thi Board rather thin tb• Secatary.

1 -ald 1114* for you to revt- thi letter and let u know whether
er not it app•ar, to bi **tistactory. Pl•aN lit u kn,iw »y -*t
Wa-aday. bi-- it will ho necoliary thit - h- thai letter.
and a copy of the minut-. along with the Necretary'• report. in th*
City Manager'• offlo• by a•*t ¥hureday noon. 80 that it can be put
On the City Coamisel= Igenda for October G.

11 - do not hear from you by n-t widneaday. wi will as,u- th•t
th# letter moots with Your .gre-mit.

12 you hal - p#lono. plea- 0-1 er- te Ill.

Very tialy yown.

Jack I. Gal»raith

Attld-atm
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Attalhed U a -91 of the lotter diteh I 1-0 dietated E- larold
Ba-'0 aignatize an thi Board of Soning Appiall game on ul hoe,
Dit. Imi<h hil h./0 'plialld to th' City Colmillio.. W. all'u'lld
thia •atter with »0* 3-1,10. Our A,Iiatant /1,001•g Direatee. Ind U
w- him 0-ling that the *aff had already mid• it• rioin„lidation

quintly. it via hia Niling thit this litter mhould e=* fr- the
O.A.an 02 th• Board reth- than t). Sec=taty.

U -do not 1-ar tram you by n-k Widallaa,o - dll u-- that
th• letter -et, with your agre-ent.

9%47 12 you h- any qu-tions. Plia- 2-1 2,- to Gallo

I -ald 111» *gr you to r-i- the litter and let ui know Whether
aar not it *p,*arm to be ,*tisfactoxy. Plia- lit - ki- 4 -Mt
I--day, bion•- it Will he , thit - ha- this lotter. 9==*4# 9** IN Ot th, d=*-O .1.1. With th• ...=4'• M-, Al• th, -=49+ J

EGMIe:.=,-ACity Manager '0 offle, hy =2*t nur-, 0000. - that it -8 he Ft
I th' City 00-10,1= 'filli. 20, 0**i# 0. -
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Jaek M. Galhnith
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September 25. 1964

Board 01 City C=mislioners
City Building
Wichita. 111110•$

0...1.-ai
./1 Cale 00. DIA 3//4

Meter the provisions of Section 2.12.610 of the Coee *f thi City369
ef Wichita. an appeal fre• a dicision of the Board of zoning
49-1/ ha» 0-0 filed for considgratien by thi Deard of City
9-81-1-er•.

At a *ocial misting of the Board of Zoning Appails. an September
9. 1964. th® Board ap,rovad & request lude by th, Clalkion Car
struction Company for a variance to poralt the uor of preut,
glaerally located en the couth sido *f Hen:thar R<,ad bot-/n Sun-
flower and Alfalfa Str-ta for a be:rra, pit la conjunction with thi
con,truction of I-35• (Canal Route.)

A, provi-1 by th• Code. ME. To,u narley. acting u agint for Lowi-
I *1•11. m ad joint-3 property own,Er who Beteated th• granting
of th* permit for conatruction of th# bogrow pit. has appialed thi
decision of th, Board of Zoaing Upeals. Mr. turloy iadicates in
hie letter of appeal that the docision of the Board to approve th*
-:Unce wes in arrer for the following reasons,

ff·*44 911* Board of Zoning Applals has no jturi®diction unde
the ordinance. Th, regwast U not a veriance. but an
exciption. Th• granting of the permit or request ad-
ver-1, affects th• rights of appellant who i, an adja-
cant property amor. The granting of thi permit or
reque#t advor-ly •22*ct, public health. samty. magali.
order. pzopirty. conventance: and gineral welfare.0

Aa indicated in the Socritary's report included in the ainutes of
th• Ipt-hor 9 1-ting. the 00=retary *042,82-1.ded that thi Board
not tak, jurlodiction *Ad that the varian- be d,nled on th• glrounds

3%*t

40;

Al···Qi.260„41 '3,Eft *5.221,11,*ic
4-6* .$
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le!92.1

*te
thit thu b • u- woriance- -d would be an u,Ii:tioa 02 the
1•gl*lati- pewer 02 th• 00-eni•g bedy. am-••. th• 10•rd •2
1-ling An/*01/ took j=idiation. ha-d Von advt- ®r- legal
--90, the -U' thet the mo- h 1-1*acti- to Ily-
'uee Iriang-0. and Pant- thi varian- mabject to omvt•18 02.-
ditte- Ind -quin=m- (-0 minu-).

1

*@ff In 00-Wering the -Iriance. tha -ard -0*d uat th- w-

40*04 - ....le'll in U- 10,'big 0 410*- Illu' 0..Bin-11, •8*tio-
hair- pit• or •10•red •19 0912*11,D to Notiot thi /*lic lati,zi,f.

the -Ird /,Iated thi -rlam- and al- reqi,eated th• 0,41/1:*r,
C=,0:Viaially. 18 011,69 to •11•viate th• ha-hip 92 th• a#110-.

- a*9*2001-0 plmits fox thi 1-tion Of boar- t, withia the

19*4
0.-4. m--ticla of th* In#zy th# ths -ria- h.
dented Ind the reamon, of th' Board 00, r.cm==#4 that the -4-00
le gnated. ari not *haim le thu litter but =re contal-1 18 thi
minute* 01 the uptilaer 9 0-ting Which age ate,ched te thie repect.

42-+In-*3

*m
Harold Bouer

Chal=an
1.471

61*

Attaoh#,Int,

1*:f

i

r.42*-•pothuy 0-itted.
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Sept-jer 21. 1964

83

11•. L'•t•r Wilkimion, Attornly
3321 1- 211* st:-t

Wiata. m.-

43:
Re, Ca- No. DiA 34-64 il

0• 009*01*•/ 15. 1640 - Idvt- you that th• lowd of Zooing
Appill' hid approved 'ubject application for a varianal to
parmit • bot,rew pit 00 proporty located gilierally On the •Dat
.id' 02 both liold-, Ind th' Inter,tate b..WI/n "arthur R.2
-1 4.9 St"'l l-th. luhj.* to 0-tain c .ition,.

4':·Y 0§

$46 1
1

- 81- advilad *bat thi 800:d'I dici,lon milht hi alle#,Ud to 
th• City Co-lasion /ovided that such 8904,1 ,- filed on or

a• 800-1 m liled in hia 028- - Be*Iia,<w 1*. 1NA. hy
m iley. Att-ney, I hehalf K Lout- Real. 2 the

Rk*fof
120-9,
9 4.23;14,24
Rff*%412%
Rk*414*pJabi0*0
2 1,/.*/*

&9¢40%

"Ihi le•Ed of joid:Ig Appilib hai no juri,diction
-ox thi -dia-e. mi ** 1, mt a mi-
Inal. het an e=*im. lho granting 91 tho per-
alt or requeit adver-ly almet, the rilbli of
appll•at who ia an adjac,nt ,go,•Ety own,r. 2:w
-ing 02 - permit O/ r.quelt adver'lly
d./. P.W.d# U.0--D. 0r.

and gemoral wilf,ge. '

ti·Fe?:ft

¥/

11•• aal will he ,-Ditted to th• City Com-1-100 - biptilher
22, 1064. at whia t- it will bo marred to thi loard of
10•ing Al...1. for a repogt to th• loard of City Cal.1.'10-r'.
diacle.Ug in 'blt r.//'t th' application 'd fi(t. offer•d in
suort thor-f mot or hiled to moot tho g-Ii-4 ziquire-
minta.

ffi G, P

4 0.41 f.

3.4:*fj'I'';

$*§*ig***<«ty 1

4 4-R:.3 YPI .. . T.*

fij 2 9.= -7
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SECRETARXAJWRO)&11

.CAS.EL EQ._332&.36-64

,GENERAL. DESCRIBTION

The property represented in this application is generally
on the east side of both Broadway and the Enters·tate between
McArthur Road and 43rd Streek Southe

The property in question is zoned "Aly' Single Family. 5"he

existing zoning 20 the ems·Lz , south and west is "AA" and north is
"AA" and "C" Commercial o

The property in question is currently under cultivation. The
existing land use to the west is vacant; sou·:b is vacant; east is

single family and vacant; and north is single family.

mimme

The request is for a varianca pursuant to Section 2.12.590.2,

Code of the City of Wichitae to permit ·21.e u.se of the property in-
cluded in this application :for a borrow pit in conjunction with the
construction of I.-35W (Canal Route©)

.IURISPICTION

f

1

.*.4234· 

f

The ordinance creating a Board of Zoning Appeals granted the J
Board jurisdiction ·20 *·aar ·three ·types of cGILe,3 - appeals. varialices

and exceptions. The Secretary feels thai: the inten·2 of the ordinance

insofar as it relates to variances, was to allow the Board to modify
such requirements as height, se·tbacke lot area, 10·2 width and similar

requirements to the zoning ordinance, and no: to allow the granting

of permission to use property in a different manner or a different 2
use than that permitted in ·che zoning ordiniance. To allow a

different e.se than thet specified in the zoning ordinance would be e

in effect c -the amendmont of the zoning ordinance by a board not

having legislative power or authority to do soo Since uses 20 ba

established in any specific zone are established by the City Commis-

sion by adoption of an ordinance as a legislative act, it is the

opinion of the Secretary that the granting would be a legislative
act capable of being exercised only by the City Commission and not
within the jurisdiction of the Board of Zoning Appeals:

441« .

J

Richard Fe Babcocke one of the leading legal authoriti<as on

planninge zoning and the proper use of the variancee in his review ..1of present zoning ordinances and resolutions, sizates that 'H:ke

zoning ordinance for the City of Wichita does not e:spressly prohibit

1

0/12.'e

,1

#4
i 1
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use variances. but such a prohibition can be implied from the pro-
hibition of use exceptions and the enumeration of the types of
variances that may be granted.'

Babcock further points out in his recommendations that :

"Variances and exceptions should not be confused or
treated alike as they are in the present ordinances.
A variance is a discretionary privilege which is
granted because the application of the zoning ordi-
nances has created an unusual difficulty or a hard-
ship for a particular property owner .tb_aiuiga.Dek
anticipated. The exception is a technique for allow-
ing uses that are anticinated . but as to which a fact-
finding body must determine that the landowner has
es:ablished that in his case the conditions applicable
to the exception have been met. Variances are a form

of relief from the strict provisions of the ordinances o

Exceptions are really a form of deferred judgment on a
particular use for which requests are anticipated, and
for which provision is made in the zoning ordinance.

E*f*

"Use exceptions not specifically authorized and use
variances should be expressly forbidden. It is our
view that if a change in use is warrantede then a change
in zoning is warranted. It is a rare case indeed when
a property owner can show that he is entitled to a
variation becauce he alone faces a peculiar problem in
developing his land for its zoned purposes."

im
322#-02'

*--5

tri'1*3 7

3· -41 ·70'1·DA

*434 '
it*

cOL.>45
The only section of the zoning ordinance which now permits C ,/fy#

borrow pits is the "C' Commercial section and the other less 15' <·:31*#*f' t

restrictive sections of the ordinance

In this instance e the applicant chose not to apply for a "C"
Commercial classification but rather, applied for a variance to
allow a borrow pit in an "AA" Single family district.

¥$*f.-1

In the opinion of the Secretaryc the zoning ordinance cannot
and should not be amended through the granting of use variances.
Therefore o based upon the foregoing review e it is the opinion and
recommendation of the Secretary that the Board of Zoning Appeals
does not have jurisdiction in this case.

r-7

NRists)
43.g«..

In Case No. BZA 5-64 the Board of Zoning Appeals did grant a
use variance for a borrow pit similar to the one requested in lilis
application.

511
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Another interesting viewpoint is that the Board is a quasi-
judicial body rather than an administrative or legislative bodye
If the act of permitting a use which is otherwise not permitted
can properly be termed a legislative act (and this happens when
the City Commission adopts or legislates an ordinance changing
cr establishing use categories in the zoning code) r then what

right does the Board have in performing the same function as the

legislative body7 The statutes clearly provide for the manner in
which a zoning ordinance and district classification and amend-
ments thereto can be established© Consequentlyo is the act of

granting a use variance a quasi-judicial act?

1

The Secretary is of the opinion that the proper procedure

for the applicant to follow in this instance is to either:

1. Apply for a change in zoning to a 'C" Commercial

classification where borrow pits are permitted as

a use by right; or

2. Request that the zoning ordinance be amended to

permit borrow pits through one of the following

techniques:

£6@
a. in all zoning districts as a matter of right: 10

b. as a special exception within designated zones e €

subject to conditions outlined in the ordinance;

co in special use districts, such as a sand and

gravel or natural resource zone: perhaps ex-

cluding some or all other uses,

821217£;IQNAL QONMENTA-ON_JURISDICT:FON

If the Board should determine that it has jurisdiction to

consider use variances, then all four conditions must be found to

exist before the variance may be granted.

1. That the variance arises from such condition which

is unique and which is not ordinarily found in the
same zoning districto

20 That the granting of the permit for the variance will

not adversely affect the rights of adjacent property
owners or residents.

3 o That the strict application of the enforcement provisins
of the zoning ordinance will constitute unnecessary hard-
ship upon the property owner represented in the appeal.

4.. 92%8#*2" 4- A.

.%£44..

.,042=.14
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4, That the variance desired will not adversely affect the
public health, safety. morals, order c convenience o

prosperity or general welfare.

36.-.a.

The applicant has submitted a statement of justification which
'iimmztt is included as Attachment #1 20 this report o

tMNmla

jmmu=22

04.5.A

N.9

r .

..'' '»ch"
OLY·.4:1 ( f1

#U ·, 2 'Si

The attorney for the applicant has indicated in his statement
of justification that the variance desired arises from such condition -
which is unique and not ordinarily found in the same zoning district
inasmuch as a portion of the property owned by the applicant was
used for a borrow pit in conjunction with construction of the I-235

bypasse He also points out that this borrow pit was operated in

accordance with the requirements placed upon it by the County Com=
mission as recommended by the Wichita-Sedgwick county Metropolitan
Area Planning Commission. He further points out that this particular
borrow pit was approved when it was in the county (the property has
since been annexed to the city 1 p and was previously under the juris-
diction of the County Zoning Resolution, which allows borrow pits
in any zoning district (as a conditional use 3 ellen the location is
approved by the County Commissiono He goes on to point out that

this request is particularly unique inasmuch as there is no such
comparable provision in the zoning ordinance of the City of Wichita
which permits borrow pits. It is also suggested that the applicant

-=m-

did not wish to apply for 'C" zoning since it was his feeling that
to grant "C" zoning in this area for a borrow pit would be in viola-

tion of the Planning Commission ' s policy against "spot zoning" andfurther "('0 zoning permits a large number of uses which would be 
detrimental to the entire area around the applicant °s property and
would algo be objectionable to other nearby property owners.

.**6:t

B

le

The Secretary is of the opinion that uniqueness should be con-
sidered as to the physical characteristics of :he property concerned e
IE this criteria is used c there appears to be nothing which is
exceptionally unique about the physical characteristics of the
property in questiono There is, however, a unique physical character-

istic concerning the land directly to the west which has been used

as a borrow pit o on several occasions in the past few monther the

Board has considered uniqueness as to the use of the propgrty rather

than to its physical characteristics. If this definition is used,

uniqueness can probably be found to exist on the basis of a proposed

use suggested by the applicant However, extreme care should be

exercised in using this criteria for uniquenesse since this makes

almost every piece of property in the city unique o

.-------Ill-

r' ' Ati...,1:41,%9<'»449 44mit"
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It is the opinion of the Secretary that if the proper con-
trols are axercised,the granting of the variance should in no way
adversely affect adjacent property owners.

EARmEZE

mIUIUNEEZE

The Secretary agrees with the applicant in that the granting
of the varince should in no way adversely affect the public interest o
provided appropriate conditions related 20 public health and safety
are established as a condition of approval©

It is the Secretary Os opinion that all four conditions neces-
gary to the granting of a variance (hardship) have not been found
to exist. Thereforee it is recommended that the variance be denied
in that an adequate showing has not been made by the applicant in
his justification of hardship..

Howevero in the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variancer
the Secretary recommenda that the variance be approvedo subject
to the following conditions and requirements:

1. The earth should be extracted to a minimum depth of
two (2) feet below the normal water table c as deter-
mined by the Wichita-Sedgwick County Eealth Depart-
mente

The attorney for the applicant suggests that the applicant
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must fulfill.

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned.

It is the Secretary°s opinion that if the variance is grantede
the applicant would be enjoying a privilege that would not be
mutually enjoyed by other property owners in the same zoning district
since borrow pits are not permitted as a "use by r ight" in ihe "AA"
district o

V FL
2f 2, A 42" to 48'0 V-trash wire or chain link fence of a

minimum height of 58% and topped by two strands of
barbed wire, (as required in Ordinance No. 27-273
of the Code of the City of Wichital e shall be erected
along the northo easto south and west property lines
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and may provide for reasonable access gates installed
at the height of the fencer which gates shall be locked
at all times except during Working hours when the pit
is being used for the removal of sand- gravel or filling
material or other business activity, and further proc=
vided that in no case shall the fence be erected closer

than 15 feet to the actual excavationo Said fence shall

be kept in good repairo Howevero in the event it Ehould
be the desire of the applicant to join the borrow pit
west of the west property line (eee conditional use eu·=35) o
to subject borrow pite said fence shall be erected so as
to completely enclose both borrow pits o

3 o Excavation shall not approach any closer than 200 feet
of the east and south property linese nor any closer than
25 feet to the north or west property lines J as set forth
in the application. except that no excavation shall
approach nearer than sixty (60) feet to the center line of
any platted street. However, in the event it should be
the desire of the applicant to join the horraw pit to the
west of the west property line (see Conditional Use CU-35) r
to subject borrow pit. then the west excavation setback
requirement shall not be required.

4. The side slope of the excavation shall be no more steep than
five horizontal to one vertical.

AL•lk
5. Vegetative cover for slopes -sheeld,consist of a short,

perennial drought resistant grass or combination of grasses,
which permit the. establishment pli a goed sod cover, ·p.Fa...ZL• c
cu.*,f --tup-L J A- 0.-.-in-££ •t.vuL wix.6. c... U.Cnku......£ kiL

6. 4UI¥1.22 16 'a#Blk*E'-W;4De shall be made subject of the
performance bond presented by the contractor to the State
Highway Commission„ and a copy of maid performance bond
shall be filed with the City Clerkls office to ensure
proper ponformance to conditions as established in items
1 through & above.

4-·

R

it

tp

./.4.:97'42 .

70 . cA further separate performance bond shall be filed in the

1,A. office of the City Clerk to cover separately and apart r the
„Verection and mainterml,4, the fpnce /027¢8%9rmi,38+999dition

0 ' #2 above; ' Maid' bond snail 12-In th& amounif of $2,000 'and
227--BREIr-En in the favor of the City of Wichitao Said bond

shall remain cn file in the office of the City Clerk until
' ' £]ach--time-as-ehe-torrew-pit-ops"ation-he*s-been-eemplated„-2

5 Lirr-«_ .LT-J.16.---4...t Un k.·tiaa p-Cf 6,1.4 Ztt62
lt.-, 6-u._ u..„0.-6.-Ic J# If fhil,

IMINg

22:4'
=Eky

, V ·

A

,r



r

*""" -·4eW- '-ia*•-- -*'

-frt.Irf.

6-. #W-, A + 4 ?-U :1 'f. 2  ' a ' ;M. 2 80' i.. .7rt„<4 2.21 0 AL,s

m./ 0

Page 7 - Secretary°s Report
Case No. BEA 36-64

'S@

8. A restrictive covenant running with the land for 25

years. should be made a part of the deed from the present
owner to Clarkson Construction Companye the purchasere
which covenant shall restrict the future use of the borrow

pit area from use in the future as a sand pit, sanitary - 1-

landfille and trash dumping (after the present borrow -
operation hae ceased.) If this is not made a part of the
deed. then a contract should be prepared between the -3, .
present owner ind-the-,prchasere 82£p£2TA 1,125349X24 4 4 14,, .restrict:ionso which restrictiond-are ma for thka'behefit u .

of the public generally. and adjoining property owners, -I.
and filed of record at the time the deed is recorded and .." g.

before the permit for the borrow pit is issued.

11
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BQARD OE -ZDNING_APP¢ALS,

A special meeting of the Board of Zoning Appeals will
be held on Wednesday, September 9, 1964, at 2 porno in Room
401 City Building Annexs 104 South Maine Wichitaa Kansas, at hk 5

which time the following items will be considered:

applicad: The Clarkson Construction Company

Reguent: Variance

BeA.12¢0.: To permit the use of the property for a borrow
pit in conjunction with the construction of I-35W
(Canal Route}

Iacatian: Generally located on the east side of both

Broadway and the Int:erstate between McArthur Road and
43rd Street South

(0 nAA» Single Family

2. .Other.Mattermo

Jack Ho Galbraith

Secretary

L
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Board of Zoning Appeals Soptember 18, 1964

Robert G. Finch. City Clerk

Jack H. Galbraith, Secretary

Came No. BZA 36-64

Attached is a copy of Resolution No. BZA 36-64,

covering action taken by the Board of Zoning

Appeals on September 9, 1964, in connection

with the above numbered case. An appeal may be

filed in your office on or before Biptimber 21,

1964. If an appeal im filed, plea"• advice.

A

Attachment ,·, 9

hf
9*3.,3-4
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APPEAL TO

BOARD OF CITI COHISSIONES

DECISION OF BOARD OF ZONING APPEALS

I. 11* of Appellant I<nil,·i....jeok,ja

Ihiling Mar.0 00* E. McArthur PhoneJA 4.JG64

Na- of Ag.t *Am Harley

]hiling ANE-* 408 Bitting Building PhmeAM 1.7,419
II. Appellant herein appials fr- the decision of the Board of Zoning

Appeal, r,lating to Cue N-ber BZA-36-69 in fich

The Clarkson Construction Coipp,ny

applied for a variance for a barrow pit in 998?4,9*+39*

with the construction of Highwdy I. 3#W

(delcribe variance or exception r,quelted in original application)
East Broadway between McArtbur AQ#4 4 4 ?r@ S*rept Sowth

for property located at (,Adr-o) and legally
S 1/2 of Lot 9 6 all of 10 6 11

ducribid u Int(,) , Block(,) Riverside Gardens

Addition. The Board of Zoning Appiall dicilion to a.0-ova

(dmy, approve ) thi application 1- in Irror and should be reveried

for the following reamonal YA@ *6&*d 6 f Zohing Apped* #3 has 30
jurisdiction under the ordlnaice. The reque Gt i6 1,not a variance,
but an exception. The granting of the permit or requ@§* 44¥@rs@ly
affects the rights of appellant who im an adjacent property own@P,
The granting of the permit or requeot *dver@#ly 4ffect public
health, safety, morals, order, property, conveni#nce 0184 gener@l
welfare.

Louise Recklebe

Appillant Louise Reckl'*be

/s/ Tom Harley

Authorised Agent

OFFICE USE aRLI:

Thil ·appeal from a dic Uion rendered by the Board of Zoning

Appeall 1- recliv,d in the Office of th, pity Clerk at ,< f S 0 -

- ,1 C

Signed

l

Title

B ZA-l
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September 15. 1964

Mr. Ii,ter Wilkinmon. Attorney
3521 Eut 21st Stroot

Wichita. Kania.

Diar Mr. Wilkinion:

Rei BZA Ca- No. 36-64

This 9 to advige you that at a opecial meeting of the Board of Zoning
Appeals of the City of Wichita. the above reque,t for a variance to
permit a borrow pit in an area generally located on the eait side of --I

both Broadway and the Interstate between Mcarthur Road and 43rd Street '£
South. wai considered oa September 9. 1964. -©tr.

It was the deci,ion of the Board to approve this request. subject to
the following conditions.

1. The,arth Ihould be extracted to a minimum depth of two
(2) feet bolow the normal water table. as determined by
the Wichita-Sedgwick County Health Department.

2. A 42" to 48" V-xnesh wire or chain link fence of a minimum

height of 58% and topped by two strands of barbed wire,
(ai riquired in Ordinance No. 27-273 of the Code of the City

of Wichita), shall be erected along the north. east. south
and weit property lines and may provide for reaeonable acceas
gates installed at the height of the fence, which gatei shall
be locked at all times except during working hours when the
pit ig being used for the removal of sand. graval or filling
material or other busines, activity. and further provided that
in no cage shall the fence be erected closer than 15 feet to

the actual excavation. Said fence shall bo kept in good re-

pair. However. in the event it should be the de,ire of the
applicant to join the borrow pit west of the -it , operty
line (S- Conditional U- CU-35), to subject barrow pit. said

fence ohall be created 90 as to completely encloie both borrow

R.:33
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Excavation ihall not approach any cloier than 200 feet of
thi eait and louth property linee. nor any cloaer than 25 ..
feet to thi north or wait property line,0 as -t forth in
the application, except that no excavation ahall approach
nearer than gixty (60) feet to the conter line of any
platted street. However. in the event it Ihould be the de-
aire of the applicant to join the borrow pit to the west
of the west property line (See Conditional Uie CU-35). to
subject barrow pit, thon the weit excavation setback re-
qui„rement shall not be required.

&€

The oide Ilope of the excavation shall be no more mt-p than
five horizontal to one vertical.

Vigotative cover for elopes shall con,ist of a :hort. peron-
nial drought reilitant grass or combination of graises. which
permit th, eitabliahnint of a good sod cover, planted and
maintained in accordance with a high standard of maintenmoo.

Conditione 1 through 4 above shall be made subject of tho
performance bond preiented by the contractor to the Stati
Highway Commis,ion, and a copy of said performance bood shall
be filed with the City Clerk's office to en,ure proper con-
formanci to conditions as established in items 1 through 4

-8*9?906

above.

7. A further -parate porformance bond ahall be filed in the
office of the City Clerk to cover separately and apart. thi
erection and maintenance of the fence am required in condi-
tim *2 above, and vegatative cover for slopes and main-
tenance of Iuch vegetative cover u required in 05 above.
Said bond Ihall be in the amount of $2,000 and shall run in
thi favor of the City of Wichita. Said bond Ihall rimain on
file in the office of the City Clerk for a term of five years
subiequent to the time the borrow pit operation haa been com-
pleted.

;444.4.4,41

./.174%-A.

11-la'I-

¥11=0*

A restrictive covenant running with the land for 25 years
mhould bo made a part of thi deed from the prewint owner to
Clarkson Construction Company. the pur chager, which covenant
Ihall restrict the future u- of the borrow pit aria from u-
in thi future as a sand pit. Banitary landfill. and trash
dwaping (after the proient borrow operation has Haaed.) If
thi, is not made a part of the deed, thin a contract should be
prepared between the prount owner, the purchaner, and the
governing body of the City of Wichita. -tting forth the above
restrictions, which re,trictions are made for the bon•fit of thi
public generally. and adjoining property ownero, and filed of
record at the tim• the deed is recorded and before the permit
for the borrow pit 1.2 i-ued. -
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Soptinter 15. 1964

Section 2.12.610 of the Code of the City of Wichita provid- that
the decision of the Board of Zoning Appial, shall be final unle,0 it
ig appealed to the Board of City Couints,ioner, within ton days of the
date of thi Board'm action. Accordingly. an appeal could be filed in
thie caae on or before Depte,ber 21. 1964.

Subeaquent to the expiration of the appeal poriod. you will bo advioed
diether or not an appeal haa bien filed. If none has bion filed. the
dici,ion of the Board will be final and the Supirintindent of Cintral
Inapiction will be in a pogition to issue the appropriate pormit.

9¥Fy truly youri.

pt. tutu
Jadk' H. Galbraith

Secretary

Jaa t JWH.b.r

ccs Thi Clarkion Construction Company
4133 Gardner Avenue. Station "F'
Kansas City 20, Miuouri

Robirt G. Finch. City Clerk

Glen Lytle. Superintendent of
Central Inipection

Thomas Harley. Attorney

Bitting Building
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BASE... NO- - BZA .36-64

GENEBAL. DESCRIBT:tom

The property represented in this application is generally
on ·the eark side 02 both B=adway and 'the Ingers'tate bea·:een
Mcarthur Road and 43rd Street South.

?

The proparity in question is zoned "alf Single Faaily'o TIle
existing zoning -to the ems:, south and west is 'AA' and north is
'AA" and "C" Commerciale ·Al

The property in question is curtently under Cultivationo The
existing laild use to the west is vacant; mouth is vacant; east is
single family and vacant; and nor:h is single family.

The request is for a variance Durs'dant ·20 Section 2.12.590 y 3
Code of the City of Wichizar ·20 permit the use of :he property in-
cluded in this application for a borrow pit in conjunction with the
construction of I-35W (Canal Route.)

The ordinance crea·king a Board of Zoni?ig Appeals ga:anted the
Board jurisdiction to hear three types of cases - appeals. variances
and excep·tions. Whe Secretary feels that the intent of the ordinance
insofar as it relates to variances, was ·20 allow the Board to modify
such requirements as heights ne:backe lot areac lot width and similar
requirements 20 the zon:ing ordinance, and not ·20 allow the granting
of permission .0 use property in a different manner or a different

-: '#2

use than that permitted in the zoning ordinance- To allow a
different ase than that specified in the zoning ordinance would be p
in effect. ·the amendment 02 the zoning ordinance by a board not
having legislative power or authority to do soo Since u.ses to he
established in any speci:ic zone are established by the city Commis-
sion by adoption of an ordinance as a legislative ack, it is the
opinion of -4:he Secretary that the granting would be a legislative
act capable of being exercised only by the City Commission and not
within the jurisdiction of the :card of Zoning Appeals©

Richard F. Babcock, 0129 of the leed:ing legal authori'ties oIl

planning e zoning and ·tho proper use of the variance. in his review
of present zoning ordinances and resolutions, states that :9:he
zoning ordinance for the City of Wichita does not e:.pressly prohibit
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Page 2 - Secretaryes Report

Case No. BZA 36-64

use variances. but such a prohibition can be implied from the pro-
hibition of use exceptions and i:he enumeration of the types of
variances that may be granted o "

Babczeck further points out in his recommendations that :

"Variances and exceptions should not be confused or
treated alike as they are in the present ordinances.
A variance is a discretionary privilege which is
granted because the application of the zoning ordi-
nances has created an unusual difficulty or a hard-
ship for a particular property owner ,thak.Eas_not
anticipated. The exception is a technique for allow-
ing uses tbak.are anticieated. but as to which a fact-
finding body must determine that the landowner has
established that in his case the conditions applicable
to the exception have been meto Variances are a form
of relief from the strict provisions 02 the ordinances.
Exceptions are really a form of deferred judgment on a

74*el,t particular use for which requests are anticipated „ and
for which provision is made in the zoning ordinance o

4**34

"Use exceptions not specifically authorized and use
variances should be expressly forbiddeno It is our
view that if a change in use ia warrantede then a change
in zoning is warrantedo It is a rare case indeed when
a property owner can shaw that he is entitled to a
variation because he alone faces a Feculiar problem in
developing. his land for its zoned purposes e "

The only section of the zoning ordinance which now permits
borrow pits is the "C' Coremercial section and the *her less
restrictive sections of the ordinance e

In this instancea the applicant chose not ·20 apply for a "C"
Commercial classification but e rather, applied for a variance to
allow a borrow pit in an "PA" Single family district,

M Witcl

In the opinion of the Secretaryc the zoning ordinance cannot *...
and should not be amended through the granting of use variances. p,/A'·6:

Therefore, based upon the foregoing reviewe it is the opinion and
recommendation of the Secretary thai: the Board of Zoning Appeals
does not have jurisdiction in this case.

In Case No. BEA 5-60, the Board of Zoning Appeals did grant a
use variance for a borrow pit similar 20 the one requested in this
application.

.aim
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Case No. BZA 36-64

Another interesting viewpoint is that the Board is a quasi-
judicial body rather than an administrative or legislative body.
If the act of permitting a use which is otherwise not permitted
can properly be termed a legislative act (and this happens when
the City Commission adopts or legislates an ordinance changing
or establishing use categories in the zoning code) e then what
right does the Board have in performing the same function as tile
legislative body? The statutes clearly provide for the manner in
which a zoning ordinance and district classification and amend-
ments thereto can be established. Consequentlyo is the act of
granting a use variance a quasi-judicial act?

The Secretary is of the opinion that the proper procedure for the applicant to follow in this instance is to either:

1

t . 1>19

10 Apply for a change in zoning to a "C" Commercial .1.- 1

classification where borrow pits are permitted as
Ill

a use by right: or -

2. Request that the zoning ordinance be amended to
permit borrow pits through one of the following
techniques:

1*

a. in all zoning districts as a matter of right: -'':

b. as a special exception within designated zones ,
subject to condilions outlined in the ordinance;

1%4
co in special use districtse such as a sand and

gzavel or natural resource zone : perhaps ex-
cluding some or all other uses ,

ADDITIONAL COMMENTS ON_.IURISDICTION

12 the Board should determine that it has jurisdiction to
consider use variances e then all four conditions must be found to

exist before the variance may be granted.

1. That the variance arises from such condition which
is unique and which is not ordinarily found in the
same zoning district.

2. That the granting of the permit for the variance will
not adversely affect the rights of adjacent propetky
owners or residents.

3. That the strict application of the enforcement provisins
of the zoning ordinance will constitute unnecessary hard-
ship upon the proper By owner represented in the appeal .

: 0..,4 727#24 j/444':fr;*44·7-y·'.S4 1.€ro,+0 .e 7: 4, , k :-,11<L?7,=1fi·€ ·· i·, pi,i' ':4 "t'12%·1-·y.4-4)7:·q . · .i ' 32· 001•'
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Case Noo BZA 36-64

4. That the variance desired will not adversely affect the
public healthe safety, moralsr order, conveniencee
prosperity or general welfare.

The applicant has submitted a statement of justification which
is included as Attachment #1 to this report.

112IalgaEal,

The attorney far the applicant has indicated in his statement
of justification that the variance desired arises from such condition
which is unique and not ordinarily found in the same zoning district
inaamuch as a portion of the property owned by the applicant was
used for a borrow pit in conjunction with construction of the I-235
bypasse He also points out that this borrow pit was operated in
accordance with the requirements placed upon it by the County Com=
mission as recommended by the Wichita-Sedgwick County Metropolitan
Area Planning Commission. He further points out that this par:icular
borrow pit was approved when it was in the county (the property has
since been annexed to the city) r and was previously under the juris-
diction of the County Zoning Resolutione which allows borrow pits
in any zoning district (as a conditional use) when the location is
approved by the County Commission. He goes on itc point out that
this request is particularly unique inasmuch as there is no such
comparable provision in the zoning ordinance of the City of Wichita
which permits borrow pitse, IiI is also suggested that the applicant
did not wish to apply for °'C" zoning since it was his feeling that
to grant "C" zoning in this ares for a borrow pit would be in viola-
tion of the planning Commission C s policy against "spot zoning" and
further "C" zoning permits a large number of uses which would be
detrimental to the entire area around the applicant°s property and
would also be objectionable to other nearby property owners .

The Secretary is of the opinion that uniqueness should be con-
sidered as to the physical characteristies of the property concerned.
If this criteria is usede there appears to be nothing which is
exceptionally unique about the physical characteristics of the
property in question. There isi however r a unique physical character-
istic concerning the land directly to the west u which has been used
as a borrow pito On several occasions in the past few months. the
Board has considered uniqueness as to the use of the property rather
than to its physical characteristics. If thig definition is used,
uniqueness can probably be found to exist on the basis of a proposed
use suggested by the applicant© Bowever, extreme care should be
exercised in using this criteria for uniqueness o since this makes
almost every piece of property in the city unique o

Sk
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Case No. BZA 36-64

ANAGNT_BROEERZy

It is the opinion of the Secretary that if the proper con-
trols are exercisedathe granting of the variance should in no way

adversely affect adjacent property owners.

liuu#lift

The attorney for the applicant suggests that the applicant:
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must fulfill.

The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned.

It is the Secretary°s opinion that if the variance is granted,
the applicant would be enjoying a privilege that would not be
mutually enjoyed by other property owners in the same zoning district
since borrow pits are not permitted as a "use by r ight" in ille 'AA"
district.9-'>Ad

PUBLIC INTEREET

The Secretary agrees with the applicant in that the granting
02 the varimce should in no way adve:sely affect the public interest e
provided approfiate conditions related to public health and safety
are established as a condition of approual.

It is the Secretarycs opinion that all four conditions neces-
sary to the granting of a variance (hardship) have not been found
to exist. Therefore. it is recommended that the vax'iance be denied
in that an adequate showing has not been made by the applicant in-
his justification of hardship.

However, in the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variance e
the Secretary recommends that the variance be approved o subject
to the following conditions and requirements:

1. The earth should be extracted to a minimum depth of

two (2) feet below the normal water tables as deter-
mined by the Wichita-Sedgwick County Eealth Depart-
ment.

2. A 42" to 48" V-mesh wire or chain link fence of a

minimum height of 58% and topped by two s·brands of
barbed wire. (as required in Ordinance Moo 27-273
of the Code of the City of Wichital e shall be erected
along the northr east r south and west property lines

19 61·yau··25*hipy€191 86/*U'liu-9-ImWKl'il
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Case Noo BZA 36-64

and may provide for reasonable access gates installed
at the height ef the fenceo which gates shall be locked
at all times except during working hours when the pit
is being used for the removal of sanda gravel or filling
material or other business activity, and further pro->
vided that in no case shall the fence be created closer
than 15 feet to the actual excavation. Said fence shall
be kept in good repair. Howevere in the event it should
be the desire of the applicant to join the borrow pit
west of the west property line (see conditional use CU-35) o
to subject borrow pit. said fence shall be erected so as
to completely enclose both borrow pits.

$ 43
49*

3 o Excavation shall not approach any closer than 200 feet
of the east and south property lines. nor any closer than
25 feet to the north or west property lines, as set for'th
in the application, except that no excavation shall
approach nearer than sixty (60) feet to the center line of
any platted street a However D in the event it should be
the desire of the applicant to join the borrow pit to the
west of the west property line (see Conditional use CU-35)o
to subject borrow pit o then the west excavation setback
requirement shall not be required .

4. The side slope of the excavation shall be no more steep than
five horizontal to one vertical.

5. Vegetative cover for slopes should consist of a shortf
perennial drought resistant grass or combination of grasses o
which permit the establishment of a good sod cover.

Fifc

6o Conditions 1 through 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Commissione and a copy of said performance bond
shall be filed with the City Clerk ° s office to ensure
proper Ponformance to conditions as established in items
1 through 5 above,

7. A further separate performance bond shall be filed in the
office of the City Clerk to cover separately and apart o the
creation and mainteriee of the fence as required in condition
#2 above. Said bond shall be in the amount of $20000 and
shall run in the favor of the City of Wichitaa Said bond
shall remain on file in the office of the City Clerk until
such time as the borrow pit operation has been completed.

*Al·,1.4*12,4'* "
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Case Moo BZA 36-64

8. A restrictive covenant running with the land for 25
years, should be made a part of the deed from the present
owner to Clarkson Construction Companye the purchasero
which covenant shall restrict the future use of the barraw

pit area from use in the future as a sand pit. sanitary
landfill, and trash dumping (after the present borrow
operation has ceased.) If this is not made a part of the
deed, then a contract should be prepared between the
present cwner and the purchaser, setting forth the above
restrictions. which restrictions are made for the benefit
of the public generallye and adjoining property owners s
and filed of record at the time the deed is recorded and

before the permit for the borrow pit is issued. 1

1

1474 J

1

4

i

(9.·t



it*

" r·i I MASTER 1 A'

u -,2 U MIMP· S.TER PANA r

.SER¤882LEZZQEZ

.CaaE_-NQ-: m.36-64

#ENERAL--DESCRIPTION

The property represented in this application is generally
on the east side of both Broadway and the Interstate between
McArthur Road and 43rd Street South.

The property in question is zoned "AA" Single Family. The
existing zoning to the east, south and west is "AA" and north is
"AA" and "C" Commercial.

The property in question is currently under cultivation. The
existing land use to the west is vacant; south is vacant; east is
single family and vacant; and north is single family.

flaunsiz

The request is for a variance pursuant to Section 2.12.590.2,
Code of the City of Wichita, to permit the use of the property in-
cluded in this application for a borrow pit in conjunction with the

of I-35W (Canal Route.)

The ordinance creating a Board of Zoning Appeals granted the
Board jurisdiction to hear three types of cases - appeals, variances
and exceptions. The Secretary feels that the intent of the ordinance
insofar as it relates to variances, was to allow the Board to modify
such requirements as height, setback, lot area, lot width and similar
requirements to the zoning ordinance, and not to allow the granting
of permission to use property in a different manner or a different
use than that permitted in the zoning ordinance. To allow a #i
di fferent use than that specified in the zoning o rdinance would be,
in effect, the amendment of the zoning ordinance by a board not 01,4-
having legislative power or authority to do so. Since uses to be
established in any specific zone are established by the City Commis-
sion by adoption of an ordinance as a legislative act, it is the
opinion of the Secretary that the granting would be a legislative
act capable of being exerciled only by the City Commission and not
within the jurisdiction of the Board of Zoning Appeals.

Richard F. Babcock, one of the leading legal authorities on
planning, zoning and the proper use of the variance, in his review
of present zoning ordinances and resolutions. states that "the
zoning ordinance for the City of Wichita does not expressly prohibit

Bv
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Case No. BZA 36-64

use variances. but such a prohibition can be implied from the pro-
hibition of use exceptions and the enumeration of the types of
variances that may be granted:"

Babcock further points out in his recommendations that:

"Variances and exceptions should not be confused or
treated alike as they are in the present ordinances.
A variance is a discretionary privilege which is
granted because the application of the zoning ordi-
nances has created an unusual difficulty 6r a hard-
ship for a particular property owner that was not
anticinated. The exception is a technique for allow-
ing uses that are anticipated, but as to which a fact-
finding body must determine that the landowner has
established that in his case the conditions applicable
to the exception have been met. Variances are a form
of relief from the strict provisions of the ordinances.
Exceptions are really a form of deferred judgment on a
particular use for which requests are anticipated, and
for which provision is made in the zoning ordinance.

"Use exceptions not specifically authorized and use
variances should be expressly forbidden. It is our
view that if a change in use is warranted, then a change
in zoning is warranted It is a rare case indeed when
a property owner can show that he is entitled to a
variation because he alone faces a peculiar problem in
developing his land for its zoned purposes."

The only section of the zoning ordinance which now permits
borrow pits is the "C" Commercial section and the other less
restrictive sections of the ordinance.

In this instance, the applicant chose not to apply for a "C"
Commercial classification but, rather, applied for a variance to
allow a borrow pit in an "AA" Single family district.

In Case No. BZA 5-60, the Board of Zoning Appeals did grant a
use variance for a borrow pit similar to the one requested in elis
application.

In the opinion of the Secretary, the zoning ordinance cannot
and should not be amended through the granting of use variances.
Therefore, based upon the foregoing review, it is the opinion and
recommendation of the Secretary that the Board of Zoning Appeals
does not have jurisdiction in this case.

r
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Another interesting viewpoint is that the Board is a quasi-
judicial body rather than an administrative or legislative body.
If the act of permitting a use which is otherwise not permitted
can properly be termed a legislative act (and this happens when
the City Commission adopts or legislates an ordinance changing
or establishing use categories in the zoning code), then what
right does the Board have in performing the same function as the
legislative body? The statutes clearly provide for the manner in
which a zoning ordinance and district classification and amend-
ments thereto can be established. Consequently, is the act of
granting a use variance a quasi-judicial act?

The Secretary is of the opinion that the proper procedure
for the applicant to follow in this instance is to either:

1. Apply for a change in zoning to a "C" Commercial
classification where borrow pits are permitted as
a use by right; or

2. Request that the zoning ordinance be amended to
permit borrow pits through one of the following
techniques:

a. in all zoning districts as a matter of right;

b. as a special exception within designated zones,
subject to conditions outlined in the ordinance;

c. in special use districts, such as a sand and
gravel or natural resource zone; perhaps ex-
cluding some or all other usesr

ADAITIONAL COMMENTS ON JURISDICPION

If the Board should determine that it has jurisdiction to
consider use variances, then all four conditions must be found to
exist before the variance may be granted.

1. That the variance arises from such condition which

is unique and which is not ordinarily found in the
same zoning district.

2, That the granting of the permit for the variance will

not adversely affect the r ights of adjacent property
owners or residents.

3. That the strict application of the enforcement provisins
of the zoning ordinance will constitute unnecessary hard-
ship upon the property owner represented in the appeal.
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4. That the variance desired will not adversely affect the
public health, safety, morals, order. convenience,
prosperity or general welfare.

The applicant has submitted a statement of justification which
is included as Attachment #1 to this report.

.IiNmmm.22

The attorney for the applicant has indicated in his statement
of justification that the variance desired arises from such condition
which is unique and not ordin,21¥y found in the same zoning district
inasmuch as a portion of the property owned by the applicant was
used for a borrow pit in conjunction with construction of the I-235
bypass. He also points out that this borrow pit was operated in
accordance with the requirements placed upon it by the County Com-
mission as recommended by the Wichita-Sedgwick County Metropolitan
Area Planning Commission. He further points out that this particular
borrow pit was approved when it was in the county (the property has
since been annexed to the city), and was previously under the juris-
diction of the County Zoning Resolution, which allows borrow pits
in any zoning district (as a conditional use) when the location is
approved by the County Commission. He goes on to point out that
this request is particularly unique inasmuch as there is no such
comparable provision in the zoning ordinance of the City of Wichita
which permits borrow pits. It is also suggested that the applicant

did not wish to apply for "C" zoning since it was his feeling that
to grant "C" zoning in this area for a borrow pit would be in viola-
tion of the Planning Commission's policy against "spot zoning" and
further "C" zoning permits a large number of uses which would be
detrimental to the entire area around the applicant's property and
would also be objectionable to other nearby property owners.

The Secretary is of the opinion that uniqueness should be con-
sidered as to the physical characteristics of the property concerned.
If this criteria is used, there appears to be nothing which is
exceptionally unique about the physical characteristics of the
property in question. There is, however, a unique physical character-
istic concerning the land directly to the west, which has been used
as a borrow pit. On several occasions in the past few months, the
Board has considered uniqueness as to the use of the property rather
than to its physical characteristics. If this definition is used,
uniqueness can probably be found to exist on the basis of a proposed
use suggested by the applicant. However, extreme care should be
exercised in using this criteria for uniqueness, since this makes
almost every piece of property in the city unique.
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Case No. BZA 36-64

ADJACENT PROPERTY

It is the opinion of the Secretary that if the proper con-
trols are exercised,the granting of the variance should in no way
adversely affect adjacent property owners.

Iiaan=Z

The attorney for the applicant suggests that the applicant
will be burdened with an unnecessary hardship if the variance is
not granted inasmuch as he has a contract with the State Highway
Department which he must fulfill.

' The Secretary has taken the position that hardship exists if
the property cannot be used for the purpose for which it is zoned.

It is the Secretary's opinion that if the variance is granted,
the applicant would be enjoying a privilege that would not be
mutually enjoyed by other property owners in the same zoning district
since borrow pits are not permitted as a "use by r ight" in fhe "AA"
district.

zm=.==ma

The Secretary agrees with the applicant in that the granting
of the varimce should in no way adversely affect the public interest,
provided appropriate conditions related to public health and safety
are established as a condition of approval.

It is the Secretary's opinion that all four conditions neces-
sary to the granting of a variance (hardship) have not been found
to exist. Therefore, it is recommended that the variance be denied
in that an adequate shawing has not been made by the applicant in
his justification of hardship.

However, fin the event the Board takes jurisdiction and finds
all four conditions do exist and wishes to approve the variance,
the Secretary recommends that the variance be approved. subject
to the following conditions and requirements:

1: The earth should be extracted to a minimum depth of
two (2) feet below the normal water table, as deter-
mined by the Wichita-Sedgwick County Health Depart- -
ment.

2. A 42" to 48" V-mesh wire or chain link fence of a

minimum height of 58", and topped by two strands of
barbed wire. (as required in Ordinance No. 27-273
of the Code of the City of Wichita), shall be erected
along the north. east, south and west property lines

7399
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Page 6 - Secretary'e Report

Case No. BZA 36-64

and may provide for reasonable access gates installed
at the height of the fence, which gates shall be locked
at all times except during working hours when the pit
is being used for the removal of sand, gravel or filling
material or other business activity, and further pro-
vided that in no case shall the fence be erected closer
than 15 feet to the actual excavation. Said fence shall
be kept in good repair, However, in the event it sh ould
be the desire of the applicant to join the borrow pit
west of the west property line (see conditional use CU-35)
to subject borrow pit, said fence shall be erected so as
to completely enclose both borrow pits.

1

3. Excavation shall not approach any closer than 200 feet
of the east and south property lines, nor any closer than
25 feet to the north or west property lines. as set forth
in the application, except that no exaavation shall
approach nearer than sixty (60] feet to the center line of
any platted street. However, in the event it should be
the desire of the applicant to join the borrow pit to the
west of the west property line (see Conditional Use CU-35),
to subject borrow pit, then the west excavation setback
requirement shall not be required.

4. The side slope of the excavation shall be no more steep than
five horizontal to one vertical.

5. Vegetative cover for slopes should consist of a short,
perennial drought resistant grass or combination of grasses,
which permit the establishment of a good sod cover.

6. Conditions 1 through 5 above shall be made subject of the
performance bond presented by the contractor to the State
Highway Conunission, and a copy of said performance bond
shall be filed with the City Clerk's offic, to ensure
proper aconformance to conditions as established in items
1 throudh 5 above.

T M
P7. A further separate performance bond shall be filed in the

office of the City Clerk to cover separately and apart, the it J,

erection and maint•ke of the fence as required in condition
#2 above. Said bond shall be in the amount of $2,000 and
shall Fun in the favor of the City of Wichita. Said bond
shall remain on file in the office of the City Clerk until
such time as the borrow pit operation has been completed.
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Case No. BZA 36-64

8. A restrictive covenant running with the land for 25
years, should be made a part of the deed from the prement
owner to Clarkson Construction Company. the purchaser,
which covenant shall restrict the future use of the barrow
pit area from use in the future as a sand pit, sanitary
landfill, and trash dumping (after the present borrow
operation has ceased.) If this is not made a part of the
deed, then a contract should be prepared between the
present owner and the purchaser, setting forth the above
restrictions, which restrictions are made for the benefit
of the public generally, and adjoining property owners,
and filed of record at the time the deed is recorded and
before the permit for the borrow pit is issued.

40% ,
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ORDINANCE NO. 17-273

AN ORDINANCE ESTABLISHING STANDARDS OF PUBLIC

SAFETY AND REQUIRING THE FENCING OF BORROW PITS,
SAND PITS AND GRAVEL PITS WITHIN THE CITY OF

WICHITA, KANSAS.

4 M/////8

1

-tril.,2.)-4.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF WICHITA,

KANSAS:

SECTION 1: DEFINITIONS. Unless otherwise specified herein,

the following officers, parties and terms shall be defined as

follows:

mioN@

(1) "City" shall mean the Ci ty of Wichita, Sedgwick County,

Kansas.

(2) "Superintendent of Central Inspection" shall mean the

Superintendent of the Division of Central Inspection

of the Department of Public Works of the City of /49121

Wichita, Kansas, or his duly authorized representative.

(3) "Person" shall mean a natural person, legal entity ./
or organization including, but not limited to, an ./':./*,

individual, firm, association, joint stock company,

syndicate, joint venture, partnership or corporation.

(4) "Owner" shall mean any person, who, alone, or jointly .*43:,

or severally with others: 42-:Mqi.

(a) Shall have record legal title to any premises
presently or in the future being operated as
a borrow pit, sand pit or gravel pit, with
or without accompanying actual possession
thereof; or,

:4212%
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(b) Shall have charge of any such premises as
owner, agent of the owner, executor, adminis-
trator, trustee, or guardian of the estate
of the owner, lessee, tenant or anyone having
the right of use of such borrow pit, sand pit,
or gravel pit under authority of the legal
titleholder.

(5) "Premises shall mean a lot, plot or parcel of land

being operated as, or previously operated as, a site

for the operation of a borrow pit, sand pit or gravel

pit, and in which water is ponded or trapped.

(6) Borrow Pit shall mean a pit or bank from which

material is taken, or has been taken, for use in

filling or embanking or other similar uses and in

which water is ponded or trapped.

(7) Sand-Gravel Pit shall mean an excavation from

which sand or gravel is removed, or has been

removed, and in which water is ponded or trapped.

SE€80# 2: REGULATION OF BORROW PITS. SAND PITS AND GRAVEL

PITS. It is hereby declared to be unlawful for any person to operate

or maintain within the City of Wichita any borrow pit, sand pit or

gravel! pit unless the following conditions of operation, maintenance

and puilltic ptotection are es tablished and maintained by the owner

7v»·93. of such premises:

f€'931 (1) A good and sufficient fence shall be constructed

so as to completely enclose said borrow pit, sand

'gRiet.1#9112 pit or gravel pit.
4495,

(2) In no case shall the construction of the fence be

within 15 feet of the actual excavation at all

points of said excavation and such fence may pro-

vide for reasonable access gates installed at the

-2-
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height of the fence, which gates shall be locked

except during working hours when the pit is being

used for the removal of sand, gravel or filling

material or other business activity. Such fence

shall be maintained in good repair.

(3) Such fences shall be a minimum height of fifty-eight.

inches (58") and shall be of the following types

construction:

(a) A V-mesh wire or chain link fence; or,

(b) A 42" to 48" V-mesh wire or chain link fence
with two or more strands of barbed wire; or,

Jr

(c) A solid metal or solid masonry fence; or,

(d) A wood fence which may have cracks or openings
not in excess of five percent (5%) of the area
of such fence.

(4) Provided, however, that fences existing at the time

of the taking effect of this ordinance shall be in-

spected by the Superintendent of Central Inspection

and approved or disapproved by him, or he shall make

req uirements to have substantial compliance with the

above section (3), a, b, c, and d. In such cases

the owners shall have the right to appeal the de-

cision of the Superintendent of Central Inspection,

and approval of existing facilities by either said

9 4 L Superintendent of Central Inspection or a majority of

the City Commissioners shall be deemed compliance with

i . .t this ordinance.

SECTION 3: Any violation of this ordinance is to be deemed

a misdemeanor.

1%

41..



-f

e 0

*ta 0
3%:C
.»3ty -
:P>&/.

SECTION 4: Any continued violation of the foregoing provisions

of this ordinance shall be regarded as a/public nuisance and in addi-

tion to the remedy of prosecution as provided in this ordinance, the

Superintendent of Central Inspection is hereby authorized, empowered

and directed to abate or suppress any such nuisance

(1) For the purpose of carrying out the provisions

of this section, the Superintendent of Central

Inspection is hereby authorized to enter into

or upon any premises occupied by a borrow pit,

sand pit or gravel pit, for the purpose of making

an examination and to determine whether or not a

nuisance exists.

(2) If, upon investigation, the Superintendent of

Central Inspection determines th£ a nuisance does

exist, he shall, after giving proper notice as pro-

vided in Section 5 of this ordinance, proceed to

cause the nuisance to be abated or suppressed in

order that the site comply with the requirements

of Section 2 of this ordinance, and to tax the costs

thereof against the lot or tract of ground upon which

the nuisance is located and maintained as provided

by law.

SECTION 5: Whenever the Superintendent of Central Inspection

shall determine that there has been a continuing violation of any

provisions ofthisordinance constitutinga public nuisance, he

shall give notice of such alleged violation to the person or persons

responsible therefor, as hereinafter provided. Such notices shall

con form to the following:

£<490
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(1) They shall be in writing;

(2) The violations alleged to exist or to have been

committed shall be itemized;

(3) They shall provide time for correction of the viola-

tion, such time not to exceed thirty (30) days;

(4) They shall be addressed to and served upon the owner

and occupants of the premises, if there be any such

occupants.

(5) Provided, that such notices shall be deemed properly

served upon such owner, operator, or occupant if a

copy thereof is sent by certified mail to his last

known address; provided further, if the notice can-

not be conveniently served by the aforedescribed method Rot
of service, service of the notice is to be made upon

such person or persons by at least one publicationlk .

the official newspaper of the City of Wichita, Kansas,

such publication to contain the conditions of notice.

SECTION 6: Any person who shall, without the consent of the

owner or occupant, enter upon the premises after all gates 'Sf such

fence have been closed and locked, shall be guilty of a misdemeanor.

SECTION 7: This ordinance shall be in force and effect from

and after its passage, approval and publication once in the official

city paper.

ADOPTED at Wichita, Kansas, this 4/ day of 411 , 1963.

Gerald F. Byrd24(I.r,
' MAYOR 9

ATTEST:

«379·*536 C. H. Funk

City Clerk

-5-
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1964  1964:
15 NOTICES MAILED AUGUST 20 FOR MEETING OF SEPTEMBER £8i,Be®,c

The Clarkson Construction Company Leo T. Zeller

4133 Gardner Avenue, Station "F 527 South McComas

Kansas City 20, Missouri
Louise Recklebe

Lester Wilkinson 1305 East McArthur

3521 West 21st Street
Albert Lohkamp

John Anglin Monett, Missouri

Minnie Anglin
920 East 43rd street South

Marguerite Lohkamp
1127 East McArthur Road

Gertrude Lipke
George Lipke
2720 West 63 Street

Herman and Cecelia Lohkamp
Conway Springs, Kansas

Frank Zeller eftbA,·

villa Maria Care Home

Mulvane, Kansas

Henry Zeller
R.F.D.

Olpe, Kansas

Carl Zeller

3859 South Meridian

Josephine Zeller Krause
2582 South Mosley

John Zeller

3100 West Douglas

Teresa Zeller Smarsh

R.F.D.

Cheney, Kansas
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BOARD OF ZONING APPEALS

Room 402 City Building Annex
104 South Main

Wichita,Kansas

August 20, 1964

NOTICE Z_Q ADJOINING FROPERTY OWNERS

Case No. BZA 36-64

An application has been filed by The Clarkson Construction

Company. 4133 Gardner Avenue. Station "F". Kansas City. 20, Missouri.

by Lester Wilkinson, attorney, 3521 West 2lst Street, Wichita,

Kansas, pursuant to Section 2.12.590, Code of the City of Wichitae

requesting a variance to permit the use of the following described

property for a borrow pit in conjunction with the construction of

Highway I-35W:

The South half of Lot 9. all of Lots 10 and
11, Riverside Gardens. in the City of Wichita,
Sedgwick County, Kansas. Generally located in 024>1
an area east of Broadwav and in an area between
DicArthur Road and 43rd Street South.

This application has been assigned Case No. BZA 36-64.

and will be considered by the Board of Zoning Appeals at its meeting

on Hednesday. September 9. 1964. at 2 9.m. in Room 401 City Build-

ing Annex, 104 South Main, Wichita, Kansas, at which time you may

appear, if you so desire, either in person or by agent or attorney.

Jack H. Galbraith

Secretary

42«
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BOAED OF ZOEDIG APPEALS

Room 402 City Building Annex
104 South M in

Wichita,Kan as

August 20, 1964

MOTICE Z.2 ADJOINING PROPERTN OWNERS

Case No. BZA 36-64

An apolication has been filed by The Clarkson Construction

Company, 413 Gardner Avenue. Station "17'4 Kansas City, 20, Missouri,

by Les·her Wilkinson, atto.uney, 35 21 Wes·: 21st Stree·4 Wichitor

Konsas, pursuant ·20 Section 2.120590, Code of the City of Wic: i·:c,

requestin- a variance to permit the use 02 the follow:.n dgeribed

propertv for a borrow pit in conjunction with the construction or

Highway I-3577:

The South half of Lot 90 all of Lots 10 and
11, Riverside Gardans, in the City of Wichitao
Sedgwick County. Kanses. Generally located in
an area ems·: of Broadwav and in an atea between

Mearthur Road and 4.3rd Street South,.

This application has been assigned Case mo. BZA 36-64,

end wil.1 be considered by the Board of Soning Appeals ct r.·.s mee·tinj

on Kednesday, SeD:ember 9. 1964. at 2 D.m. in Room 601 City Build-

ing Annex, 104 South Main, Wic·hite, Mansase at which time yon may

appear, if yon so desiree either in person or bv agent on· at·torneve

Jack U Galbraith

Secretary

L
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BOARD OF ZONING APPEALS CASE NO. 2-  D

.les,8/4:.1

»lit Z.
CITY OF WICHITA, KANSAS FILED 2-,642 - C 1

1

II

III

WI

Name of Applicant The Clarkgon Conqtruction Company

Mailing Address 4133 Gardnpr Avenue, Station "F" Phone HU 3.-8800
Kang,a. *ty 20. Miq.ouri

Name of Authorized Agent Le.ter Wilkingon

Mailing Address 3521 Weit 21qt Street Phone WH 3-9377
Relationship of applicant to property is that of Owner under_ _attached
(owner, tenant, lessee, other) Contractg

con.,truction of Highway I-35w

*11

The variance requested R for uqe of Drooertv ag a "borrow pit" in the .2.47 r ./

7)1 6 0,U*,4,0 Al.4 . 0 .£.a, d
for property located A South of Pe--8, ·68.6--04--8*.*ad,18a-ndKe,« of
644..LE,0-- C,-46, yn «LUL£,u 4- 4 5-A-f 446 -0,6 -

Pah=&01& g
F...

and legally described as: The South Half of Lot 9, All of.Lots 10 and

11, Rivergide Gardene, Sedgwick County, Kangag

in the City of Wichita; and which is presently zoned. AA

(Give metes and bounds description below if appropriate) :

The applicant herein, or his authorized agent, acknowledges: :62*-

a. That he has received an instruction sheet concerning the

1/1

filing and hearing of this matter;

b. That he has been advised of the fee requirements established
by Section 2.12.580 of the Code of the City of Wichita hikaB,as(
(Ordinance No. 24-606);'and that the appropriate fee is here- --*h
with tendered; .re

c. That he has been advised of his right to appeal of the deci-
sion of the Board to the City Commission within ten (10)
days of that decisiont

d. That a 11 documents are attached hereto as noted in paragraphs
3 and 4 of the instructions.

j 22

m

L

THE CL8&553#yONSTRUCTION COMPANY, a
corporation

h /0 64.04
Apl*icant Preqident

0-71/-0-

Authorized Agent Lester Wilkingon

1'14€F

OFFICE USE -QNLY: Received in office of Secretary, Board of Zoning Appeals,
2,6-*\ (a.rn. -€5:mtil· /22-,p--0 /1 , 19_,s/-, together with

approprtiate fee of ¥5U706- .<5/

1

pt

T21-402 Signed

..7
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SUPPORTING STATEMENT

Comes now The Cl arkgon Construction Company and makes

the following statement in qupport of itq application for a

variance.

Applicant would 9how to the Board that it now owns Lots

5, 6, 7 and the Eaqt Part of Lot: 8 in Riverside Gardeng, and

has uged a portion of said lotq for and ag a "borrow pit" in

its work in cong trueting Highway I-235, known ag the Bypass.

That it has maintained gaid "borrow pitg" in conformity with

all the requirementq placed upon it by the Wichita-Sedgwick
J..3/

County Metropolitan Area Planning Commisgion. That gaid

"borrow pit" wag permitted and developed while the area was

in the county and not within the City Limits of the City of
f*F€144

Wichita. That while the County Zoning resolution qpecifically

'694313
€Rgfft provided for land use as a "borrow pit" that there is no gimilar

provision of which applicant iq informed in the City ordinances

governing the zoning and use of land within the City of Wichita.

Applicant ig informed that on priaip,' occasions this Board

hAg granted a variance for the use of 1.ind within the City of

9*3$73 Wichit a for a ttborrow pit".

Applicant would further show to the Board that it ig the

successful bidder on a certain portion of the grading and con-

structing of the roadway to be known ag I-35W or commonly called

the "Canal Route." That thi.q portion of the roadway to be

built by applicant ig practically contiguous to the land from

which the earth taken from the :'borrow pit" location will be

uged.

Applicant devires to enlarge the "borrow pit" now on its

property aq above described and thereby conqtruct a larger

body of water and that applicant will haye sufficient land

around both "borrow pits" on which to develop either a recrea-

tional area or a high-grade dwelling area, aq qhown by its

sketch plan qubmitted herewith.

-1-
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That there are no dwelling9 or other buildingq on the

land which applicant now geekg to uge ag a "borrow pittl and

there are no dwellings contiguoug to or near the land pro-

posed to be uged aq a "borrow pit".

Applicant would further ghow that it does not intend or

agk to uge all of the ground which it now owns or has underaft.

contract as a "borrow pit" but would leave subgtantial por-

tions of gaid ground in itq natural condition excepting ag the

applicant will later develop either ag a recreational area or

as a residential development.

As stated above, the ordinanceg of the City of Wichita
1

with regard to zoning does not provide in any of its clagqi-

ficationg a land use specifically classified as a "borrow pit". y

The ordinance with regard to "C" zoning permits curtain uses

and it is by a negative line of reagoning considered by some

that inasmuch ag it iq not poohibited it would be admitted as,

a use. It ig applicant' g opinion that to grant "Cm zoning in

this area by the Planning Commission would be in violation of

itg rule against "gpot zoning". Further, "C" zoning carries

with it a 1 arge number' of gpecific and admitted uges which would

be detrimental to the entire area around about applicantl,

I property and which would be objectionable to many of the persons

owning land near the property of applicant. Also, if "Ct' zoning

is granted applicant, it will throw the door open for othergAfff
3·44€y·

to ask for "C" zoning and if granted would prevent the develop-

ment of a recreational area or a high-grade residential area.

Applicant would further show that the grqnting of the

'borrow pit" for applicant'q land iq necessary in order that

applicant can fulfill its contract with the Highway Department
t

and is therefore for the best interestg of the Highway Depart-

ment and the gener al public.

Respectfully submitted,

THE CLARKSON CONS:IRUCTION COMPANY

President

953 :·
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REAL ESTATE PURCHASE CONTRACT

Ebig ilgreement, Made and entered into this eN day of AD , 19*L,
• by and between Olilf 20. - hipl,„di JAPH,- hi, wih

party of the First Part, hereinafter referred to 85 "Seller," whether one or more, and

...E1

pirty of 'the Second Part, hereinafter referred to as "Buyer," whether one or more.
WITNESSETH: That for and in consideration of the mutual promises, covenants and payments hereinafter

 set out, the parties hereto do hereby contract to and with each other, as follows:
Ral

1. The Seller does hereby agree to sell and convey to the Buyer by a good and sufficient warranty deed the
following described r al ro erty situated in Sedgwick County, State of 1:ansas, to-wit:Ile,h b*i •#£,0 kl. 04 41 et kt 12. liviraidl gar,lial-dllian_

%9 J
133. 4.

2. The Buyer hereby agrees to purchase, and to pay to the Seller, as consideratioh for the conveyance to him ..Aof the above described real property, the sum .F *2%,0.00
- Dollars .0

in mannliin.246,. u ....4 . .u. d FI/.bacer                                                                               .
$8 2

=1*421

3. The·Seller agrees to furnish to the Buyer a complete abstract of title or owner's Folicv of Titlr Insurance,
to the above described real property, certified to date, showing a merchantable title. vested in the Seller, subject to

A.-mt. aid A,Arietion, of r-rd -i'
28?c·.st.,*,

The Title Evidence shall be sent tri al dil,Illl

for examination b> the Buyer as promptly and expeditiously as possible, and it is understood and agreed that the
Seller shall have a reasonable time after said Title Evidence has been examined in which to correct any defects in title.

4. A duly executed copy of this Purchase Agreemat shatl be delivered to the parties hereto. ./b
5. The Buyer agrees to and does hereby deposit with m.11 =m..i

the sum of ...1 h/U. ....... .0..... 13,11'rK

earnest money, as a guarantee that the *rms and conditions of this contract shall be fulfilled by him, suid depo,it
to be applied on the purchase price upon acceptance of title by the Buyer and delivery of deed by the Seller. In the
event the Buyer shall fail to fulfill his obligations hereunder, the Seller may, at his option, cancel this agreement,
and thereupon the aforementioned deposit shall become the property of the Seller and his Agent, not as a penaltv
but as liquidated damages. Provided, however, that, in the event the Seller is unable to furnish merchantable title,
the earnest money desposired shall be returned to the Buyer and this agreement shall be null and void and of no
further force and effect.

44043.

»IMN"**
4 W:-496'in
1432·4-

6. k is further agreed by abc betwetn the parties hereto that all rentals, insurance (if policies acteptable tok41
Buyer) and interest, if any, shall be adustid and prorated as of the date ot the closing of this transaction. Taxes
shall be pro-rated for calendar year on the basis of taxes levied, or for ptior year.

IMM.
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 ,2 2l:ar:od;mithid Ed.ZE,577. t5 20:s_here,*Al"li'mliw es  thi.5 7tmet'"- tT
@154
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8. Possession to be given to Buyer on or before __ Odobir 1, 19611
9 -ning for

#12 -n-0 =bjew•. U- . 9.-- Pit. 09282=Inim.Eu

WITNESS OUR HANDS AND SEALS the day and year first above written.
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STAEMENT AS TO ADDRESSES

AFFIDAVIT

STATE OF KANS AS

SS.

SEDGWICK COUNTY

LESTER WILKINSON, being first duly .worn, upon hiq oath
depoges and say<u

That he is the attorney for and the authorized agent of the
applicant, The Clarkgon Conetruction Company, Inc., iq authorized
to make the following qtatement with regard to the addreqqeg of
pergons named in the Certificate of Th, Security Abstract and
Title Company attached to the Application of The Clarkgon Con-
qtruction Company, Inc. and quch addreggeg are as followg:

The Clarkgon Congtruction Co., a Migeouri
corporation, whose home addregs ig
4133 Gardner Avenue, Kangag City,
Mi.gouri, .aid con.truction company iq
the applicant;

Marguerite LohkAmp iq the widow of Bernard
Lohkamp, deceaged, iq one of the persong
contracting to gell to The Clarkgon Con-
gtruction Company a part of the land on
which qaid company agkq to have variance
90 as to u.e the land as a "borrow pit"
and her addresq i. 1127 Eaqt MeArthur
Road, Wichita, Kane:ag;

Albert Lohkamp doef not at thig time own any
property within 200 feet of the land 9ub-
ject to the application herewith submitted.
The faid Albert Lohkamp haq gold hic intere-
ect in gaid property to Gertrude and George
Lipke, whoge addregq ic given in the Certi-
ficate. Albert Lohk:imp iq a regident of
Monett, Miqqouri;

Herman and Cecelia Lohkamp are residents of
Sumner Couthty :and their addregq ig Conway
Springs, Kangag;

Henry Zeller'q addregq is R. F. D., Olpe, Kanfas;

Jogephine Zellor Krauge'q addres, iq 2582 South
Mosley, Wichita, Kan=as;

TereMa Zeller Smarght addres q iq
Kangaq;

. F. D., Cheney,

El!.3 3  -:·

Leo T. Zeller'q addresq 9 527 S. McComaq, Wichita,
Kan.aq;

Mulvane, Kansag.
Frank Zeller'q addre•. i. Villa Maria Care Hom€,

i

1

The above name. and addreggeq I ilieve complete the addresfes
of those named in the Certificate of the abqtract company whose
addregges were not given.

I

iNE=%1 /1% r.

Subscribed and 9worn to before me the undergigned a notary public U
dy Commiwion Expires:
in and for gaid county and state this ay uqt, 1964·

g..1,".1-
s21=.=*?10/

ZAP -1.0 /1--1 4iebruary 2, 1965 - --
Not rv

F€Elic r  '.
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 LOT

6

1

St rit.q?

1-

OWNERSHIP LIST Lujt
3../£

ADDITION PROPERTY OWNER
-IM

Riverside Gardens d Clarkson Dev. Co.
FJ no address found

.to:

/

"

 8 except
'10 W 303 ft. " / John Anglin
.                           v· Minnie Anglin 1 W -
** ' 920 E. 43 S. 0"r ./r

4!arguerite Lohkamp./1 041 15'C' A#
/bertrude Lipke

41 George Lipke
9720 W. 63 S.- Irt -*t'o'
/Albert Lohkamp,-7 11*'--

h Marguerite Lohkamp

/Herman Lohkamp (Le'.,·U·'»9
V Cecilia Lohkamp

Ki,»4
NW34 11

z NE£ 11

*4 SEk 11 /

41 /*i if
:'563%4

*terman Lohkamp «
Cno address found

R¢guerite Lohkampaddress found

0*Gertrude Lipke
M?720 W 63 S.

12:03

[43-ths 3

E«<93

F. 1 t.

'r -t fjo

»*f:

swt 11 " 1;P h.,Albert Lohkamp 49*6
*4· no address found 41
0/ 12*am-R

12 Marguerite Lohkamp
ertrude Lipke
eorge Lipke
720 W. 63 S.

9 9 1.40*Albert Lohkamp
Marguerite Lohkamp

*Afi,r.... ·tf< Herman Lohkamp
Uecilia Lohkamp 01,

4„ „ ®44
i**3. 13
a=%*93£1 9,/Frank Zeller V4 0 42,\0-1: 14 - except N. 150 " ,Henry Zeller- 4
' g *AG}*23< ft. of E. 300 ft. J/Carl Zeller

49€

63859 S. Meridian 14--6--991«3L-·
tg-1,lm.pdosephine Zeller Krause 2 5 2 2 71 tl*¥

1 /John Zeller
£3100 W. Douglas
/Teresa Zeller Smarsh RS.0, 1 4401'AF

.A.eo. T. Zeller 5,A'14 -nuy '2.-nou
4.1,/07/4

ES NWi NEE Sec 16-28-1E j /Louise Recklebe
U305 E. Mc Arthur 41*90

11 .-mes ...
/1:93.·V ' ,

We hereby certify the foregoing to be a true and correct lial offt#i* property owners in a 200 foot radius of the St of Lot 9 and all Lots 10 & 11 /9 4

€21%*9 Riverside Gardens, as shown by the records in the office of the Register of Deeds % .3)
i*SEE of Sedgwick County Kansas, this #th dpy Af August 1964 A. D. at
i 116484 The Security +b#tract/0, TigeC» Inc.

V.F
i..At,

: 7:00 A.M.

:iii
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71
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Fo N 22320 PAYMENT NOTICE
City of Wichita

PAY AT TREASURER'S OFFICE - FIRST FLOOR
Bld, a gler. Elec.

mev. 1„ap. Exam. PenaHae. Mir.
Hle. Moving Ltese.

Mech.
011 Well P-. 01* , Plan.

Plbg. Cert.
1*74.4 Sanitation Sewer MI 018 Sidewalk*F92. street

Trailer

DESCRIPTION

Na.e / -

Addrean

'Dpi
1/r nat.

Con.ents·

1

>'t·J I. ·

L

'90:rik,4444 31>4

43 -

2,4=122*ei
*464*·fhAv.3:099<:t,1?,9.%12,
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