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February 7, 1986

:i

Lloyd L. Harp
215 South Tyler
Wichita, Kansas 67209

RE: BZA 45-84

Dear Mr. Harp:

Please be advised that the Board of Zoning Appeals considered the request
by the Superintendent of Central Inspection to rescind the previous
approval to allow expansion of your nonconforming use. It was the action
of the Board on January 28, 1986 to uphold their previous decision made on
August 28, 1984 and release the Resolution affecting the legal expansion of
the Harp Well and Pump business.

We were advised by Mr. Azim, of Central Inspection, that the screening
fence on the west had been installed and the fence on the south has been
moved to the proper location. In addition a corrected site plan as
submitted by Baughman Company is now a part of the file. Should at any
point in time you wish to modify the operation of the business to relocate
any of the areas designated by the plan, it will take additional public
hearings and approval.

3%* The expansion permitted by the enclosed Resolution is the maximum
permitted by the ordinance. Your cooperation in maintaining the property
in compliance with the conditions of the Resolution and those of the zoning
ordinance will be appreciated.

If you have any questions on the Resolution or on the limitations of the use
of your property, please give me a call.

Sincerely,

Glen E. Lytle
Assistant Secretary

GEL/Iw

Enclosure

cc: James R. Schaefer, 400 N. Woodlawn, Wichita, KS 67208
Monty Robson, Superintendent of Central Inspection {2)
Don Gisick, City Clerk
Robert G. Finch, Deputy City Manager
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RESOLUTION CASE NO. 45-84

r

WHEREAS, Lloyd L. Harp, 215 South Tyler, Wichita, Kansas
requests a variance as provided in Section 2.12.590. B, Code of the City
of Wichita, to allow the expansion of a nonconforming use (contractor's
storage yard) a maximum of 200 percent on property zoned the "LC"
Light Commercial District and legally described as follows:

The south 3 of Lot 50. and the north 150' of Lot 3, and
the north 175' of Lot 2, all being in Westerfield Acres,
together with Lot 1, Brand Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
northwest corner of Tyler Road and Maple (215 S. Tyler).

3%

l WHEREAS, proper notice as required by ordinance and by the
rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting of
August 24, 1984 consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction to
consider said request for a variance under the provisions of Section
2.12.590.B, Code of the City of Wichita; and

A WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the property in
question and which is not ordinarily found in the same zone or district;
and is not created by an action or actions of the property owner or the
applicant inasmuch as the applicant was annexed as a nonconforming use
and has remained at this location for the past 22 years; and the site is
located in an area which is generally screened from the streets by other
uses established on the fronts of the properties; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely affect the
rights of adjacent property owners or residents inasmuch as the adjacent
properties are large tracts and developed so that the existing structures
are a greater distance from the property lines than is normally required
by ordinance; and

WHEREAS, the Board of Zoning Appeals has found that the strict
application of the provisions of Title 28 (Zoning Ordinance) of which
variance is requested will constitute unnecessary hardship upon the
property owners represented in the application inasmuch as the applicant
would be unable to expand the existing use more than 100 percent unless
the variance is granted, or the applicant would be required to find a
new location for the well drilling business; and

i
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WHEREAS, the Board of Zoning Appeals has found that the bmi.....lill,

variance desired will not adversely affect the public health, safety,
morals, order, convenience, prosperity or general welfare due to the
fact that the expansion will not include the addition of buildings or -221*4

interfere with any public right-of-way; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the general spirit
and intent of Title 28 (Zoning Ordinance) inasmuch as the nonconforming
contractor's yard has been at this general location since prior to the 2 41#4/H
adoption of zoning in the County and with appropriate screening and
fencing to contain the use to the maximum area allowed by the ordinance
should be appropriate; and

·,2

WHEREAS, each of the five conditions required by Section .f2.12.590.B, Code of the City of Wichita, to be present before a variance
can be granted has been found to exist.

I#//*<'/:5E 
'g/'31*:22•

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning ;Appeals of the City of Wichita that this request for a variance to permit
the expansion of a nonconforming use (contractor's storage yard) a 1 41
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maximum permitted by the ordinance of 200 percent of land area on
property zoned the "LC" Light Commercial District and legally described
as:

together with Lot 1, Brand Addition to Wichita,

The south 3 of Lot 50, and the north 150' of Lot 3, and
the north 175' of Lot 2, al! being in Westerfield Acres,

Sedgwick County, Kansas. Generally located on the
northwest corner of Tyler Road and Maple (215 S. Tyler).

be approved subject to the following conditions: ......

1. The applicant shall submit a new detailed site plan showing the n

legal description of the land on which the expansion will occur. -
The site plan shall also show the location of the 10 off-street -
parking spaces required for the purely retail business building
permitted to be constructed in 1963 and the spaces shall be

08*WJ striped in conformance to an approved plan. Such plan shall also f·
show the outdoor storage areas for equipment, materials, etc.,
and shall show the physical improvements as required by 1conditions set forth in this resolution.

1.E %#54

. ··46€4

1,11&.
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2. A six to eight foot screening fence as defined in the zoning
ordinance shall be installed the entire length of the property that
is adjacent to any residential zoning district. The remainder of

the property shall be fenced with a security fence of a material at
the discretion of the property owner.

3. Ingress and egress shall be limited to the existing driveway on
Tyler Road, except that the one access to Maple may be used for
emergencies only.

4. No additional buildings shall be constructed on the property to be
used in any way with the nonconforming use.

5. The expansion area for the nonconforming well and drilling
business shall be limited to 52,000 square feet of the area to the
south of the south half of Lot 50 Westerfield Acres Addition. The

nonconforming use shall not occupy any more of the original lot
than now exists, which includes only the area to the west of the
front of the 40 foot by 60 foot building constructed in 1963. and
the area to the north of said building between the fence behind
the house and the north property line which is a total of 26,000
square feet in area.

6. All off-street parking and driveways shall conform to the
standards as established by the Traffic Engineer and shall be
surfaced as set forth in 28.04.143 of the Zoning Ordinance.

ADOPTED AT WICHITA, KANSAS, this 28th day of August, 1984.

™·Earl H

1,1 r

#5170*454 .4*-,t
enderson, President

ATTEST:

L jhAl                       , ....
4*k H.\Quilbfllith,"Secretary
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WICHITA-SEDGWICK COUNTY DATE: January 21, 1986
METROPOLITAN AREA PLANNING DEPARTMENT

TO: Robert G. Finch, Deputy City Manager

FROM: Glen E. Lytle, Assistant Secretary, Board of Zoning Appeals

SUBJECT: Harp Well & Pump - 215 S. Tyler Road

Attached is a copy of the staff report that will be considered for appropriate
action by the Board of Zonig Appeals on January 28, 1986.

You will be advised of the action taken by the Board on that date.

Gitn E. Lytle 4
¥sistant Secretary

oard of Zoning Appeals
GEL/Iw

Attachment

cc: Michael E. Lindebak, Acting Director of Planning 22
Monty Robson, Superintendent of Central Inspection

<»PR.3.
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SECRETARY'S REPORT
CASE NO. BZA 45-84

K

3

APPLICANT: Lloyd L. Harp, 215 S. Tyler, Wichita, KS
67209

AGENT: James R. Schaefer, 105 S. Broadway, Wichita,
KS 67202

REQUEST: Consideration to rescind action of the Board

on August 28, 1984 to permit expansion of a
nonconforming use.

.·,lx@

GENERAL LOCATION: Near the northwest corner of Tyler and Maple
(215 S. Tyler).

ZONING: Subject property is zoned the "LC" Light
Commercial District as are the properties to
the south, north and east. To the west is

"AA" One-family Dwelling District.

LAND USE: Subject property is occupied by the
applicant's pipe and well business. To the
west are one-family dwellings. To the north

is a small commercial business and a

one-family dwelling. To the south and east

a re a mixture of office, commercial and

residential uses.

a.-t-

. JURISDICTION:The Board has jurisdiction to consider this request under the
general provisions of Section 2.12.590, Code of the City of Wichita.

247 · *¢2/'2247

. 4==»t,139

COMMENTS BY THE SECRETARY:

Due to neighborhood complaints, and through the Citizen's
Participation Organization, Council "A", the City Manager's office has
directed that appropriate action be taken to secure compliance with all
applicable regulations to the property. After review of the action taken
by the Board of Zoning Appeals on August 28, 1984,. and physical

*ill inspections of the property by Central Inspection, the Superintendent of
Central Inspection has requested that the Board consider rescinding the

(ft #ff?-ffi -* 1
.

e

previous action.

The Superintendent of Central Inspection has based his

determination on the length of time that has elapsed without action by
the owner to correct the deficiencies. He has indicated that there are at

least three matters to be corrected before the property would be in
compliance with the conditions established by the Board. These are as

follows:

1. The submission of a corrected site plan showing compliance with
conditions establisher: by the Board and tl,ose required by the
zoning ordinance.

2. The installation of the required screening fence along the west
property line that is adjacent to a residential zoning district. 1-**

square foot expansion.

3. The installation of a fence at the south limitation of the property to
he designated by the owner as the line to establish the 52,000

It should be noted that the Secretary received a corrected site plan
on January 15, 1986 showing the required conditions of approval. The lame""/99
applicant's attorney has also been advised that there is no reason that ' 14<
the fences cannot be completed by the date of the hearing.

91

02:emt,a#*%3*a=



BZA 45-84

Page 2

RECOMMENDATION:

It is the opinion of the Secretary that the owner has had more than
adequate time to install the fences since the date of approval (8/28/84),
and if said fences are not completed by the hearing date, the previous
action should be revoked.

t
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THE CITY OF WICHITA

OFFICE OF Citizen Participation DATE January 10, 1986

TO Glen Lytle, Special Assistant for Zoning

FROM Barry L. Carroll, Administrative Aide 111

SUBJECT BZA 45-84: Northwest corner of

Tyler Road and Maple

On January 9, CPO Council "A" considered the above captioned case, a request
for rescinding the action of the Board to allow 200 percent expansion of the
Harp Well and Pump Service, Inc., for failure to comply. Council members were
provided the notice to adjoining property owners, a map of the areaand MAPD
staff comments. After extensive discussion, the Council voted 7-0 to recommend
rescinding the request.

The agent, James Schafer, Attorney, although invited to appear was not present
to describe the request and respond to questions from the Council and area
residents.

Council members felt very strongly that the Harp Well and Pump Service, Inc.,
should comply with existing City ordinances. Therefore Council members would

like to see the City proceed with the enforcement procedures.

Please provide the Council's recommendation to the Board of Zoning Appeals
when case BZA 45-84 is considered.

_ZE> -7 L. C.-e·Ll
Barry L. Carroll
Administrative Aide 111

BLC:dm

Noted:

444 49>«
Annie Kv Montgo ry
CRS Dirkctor

JAN 1 0 1986

METROPOLITAN PLANNING
ROUTE O _
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January 6, 1986

Mr. James R. Schafer. Attorney

105 South B roadway
Wichita, Kansas 67202

RE: BZA Case No. 45-84

Dear Mr. Schaefer:

Enclosed herewith is a copy of a notice to the adjacent property owners
related to the possible revocation of the action taken by the Board of
Zoning Appealson August 28, 1984.

As you will note, the request by the Superintendent of Central Inspection
to rescind the previous action to permit the expansion will be considered on
January 28. 1986. This action is under consideration due to the failure of
Mr. Harp to comply with the conditions of approval as established by the
Board 17 months ago for the permitted expansion of the use. As of this

date, Central Inspection has advised the Secretary that no progress has
been made to install the screening fence along the west or the fence on the
south at the limitation line to be established by your client.

If you have any questions, please give me a call.

Sincerely,

C len E. Lytle

Assistant Secretary
«9 .

GEL/Iw

Enclosure

cc: Robert Fine;·i, Deputy City Manager
Monty Robson, Superintendent of Central Inspection
Lloyd Harp, 215 South Tyler, Wichita, KS 67209



BZA CASE NO. 46- % 4

2 NOTICES SENT TO APPLICANT/AGENT

LEGAL ADVERTISEMENT SENT TO MAPC g BZA

NOTICES SENT TO CPO

/6 NOTICES SENT TO ADJOINING PROPERTY OWNERS

TOTAL NOTICES SENT
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BOARD OF ZONING APPEALS

Tenth Floor - City Hall
455 North Main, Wichita, Kansas 67202

January 6, 1986

NOTICE TO ADJOINING PROPERTY OWNERS:

CASE NO. BZA 45-84

As required by law, all property owners of record, within 700 feet of a
property to be considered by the Board of Zoning Appeals, are to be
notified of the public hearing. A request by the Superintendent of
Central Inspection to consider rescinding previous action of the Board to
allow expansion of a nonconforming use.

At the request of the Superintendent of Central Inspection consideration
to rescind the action of the Board to allow 200 percent expansion of the
Harp Well and Pump Service, Inc. at 215 South Tyler Road, for failure
to comply with conditions established by the Board of Zoning Appeals on
August 28, 1984. The property is located in the "LC" Light Commercial
District. A legal description of the applicant's property is as follows:

The south 1 of Lot 50, and the north 150' of Lot 3, and
the north 175' of Lot 2, all being in Westerfield Acres,
together with Lot 1, Brand Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
northwest corner of Tyler Road and Maple (215 S. Tyler).

This application has been assigned Case No. BZA 45-84. It will be
considered by the Board of Zoning Appeals on January 28, 1986 at 1:30
p.m. in the Board Room, First Floor of City Hall, 455 North Main Street,

Wichita, Kansas. If you have no interest or objections regarding the
requested , you have no obligation to appear or comment. If you desire
to appear at the Board meeting, you are invited to do so, either in
person or by agent or attorney.

It should be noted that the Citizen Participation Organization Area
Council may consider this case at its next meeting. Additional
information about such a meeting may be obtained by calling the CPO
Office, 268-4516.

1 f you have any questions about the application, please feel free to call
the Wichita-Sedgwick County Metropolitan Area Planning Department at
268-4421.

I;

Glen E. Lytle
Assistant Secretary
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THE CITY OF WICHITA

OF'FICEOF Central Inspection Division DATE December 18, 1985

TO Mike Lindebak, Acting Director of Planning

FROM Monty Robson, Superintendent of Central Inspection

SUBJECT 215 South Tyler Road
(BZA 45-84)

This location has been of concern to the neighbors for several years. While a
portion of this operation has a non-conforming use right, much of it is the
result of improper expansion. After several untacts with Mr. Harp and notices
issued without gaining full compliance, it became necessary to sign a complaint
in Municipal Court.

Subsequently, a BZA case was filed and BZA 45-84 was granted subject to six
conditions.

To date, the following of these conditions have not been met:

1. A correct site plan has not been provided to the Planning Department.
2. The required screen fence has not been installed on the west property

line.

3. The installation of the fence on the south limiting the expansion to
52,000 Sq. Ft. has not been installed.

Based on these deficiencies and the length of time without compliance in this
case, we request that this case be reviewed by the Board of Zoning Appeals and
consideration be given to revoking their previous action in BZA 45-84.

Should you need additional information or pictures, please advise.

Monty Robson

Superintendent of Central Inspection

MR:dbg

Approved:

DEC 1 91985

Doilln#erson METROPOLITAN PLANNING
Directbr of Housing & Ec6nomic Development

cc: Glen Lytle, Special Assistant for Zoning
Joe Donnelly, Housing Code Administrator

332
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THE CITY OF WICHITA DATE: December 3, 1985

TO: Mike Lindebak, Acting Diresto,· of Planning

FROM: City Manager's Off iL-0.J¢2.-0--
SUBJECT: BZA 45-84 -- Enforcement of

Screening Requirements
(215 South Tyler Road)

It is my understanding that no action has been taken on installing the screening
fence at 215 South Tyler Road as requested in Glen Lytle's letter of
November 18, 1985, to James Schaefer.

Please proceed with the next follow-up action, keeping this office advised.

RGF/spd

/ 171,1,14*
' 1985 

DEC +

DESIGN DIVIS!°t--
\--

.2 7,t.,t' 2

RE©ElyED
DEC 06 1985

METROk·u.ITAN PLANNING
ROUTE 2

.-
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WICHITA-SEDGWICK COUNTY DATE: November 18, 1985

METROPOLITAN AREA PLANNING DEPARTMENT
*3

TO: Robert G. Finch, Deputy City Manager

FROM: Michael E. Lindebak, Acting Director of Planning

SUBJECT: BZA 45-·84 - Enforcement of Screening Requirements
€t (215 S. Tyler Road)

The Board of Zoning Appeals approved BZA Case 45-84 on August 28, 1984
for the expansion of a legal nonconforming use. This case was filed after
citations by Central Inspection for violations of the zoning ordinance. The
approval by the Board included screening of the property adjacent to any
residential zoning district.

In discussing this matter with Barry Carroll, CPO staff assistant, it is
doubtful that CPO Council "A" fully understood the screening requirements
for this expansion. The screening would only be required along the west
property line as the majority of the property is adjacent to the "LC" Light
Commercial District.

A copy of a letter to Mr. Harp's attorney, James R. Schaefer, is attached for
your in formation. As you will note, until the Resolution is released, the
expansion to the south of the original property is a violation.

Michael E. Lindebak

Acting Director of Planning

GEL/MEL/Iw

Attachment

cc: Monty Robson, Superintendent of Central Inspection
Jack Galbraith, Chief Planner Current Plans
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WICHITA-SEDGWICK COUNTY DATE: November 18, 1985

METROPOLITAN AREA PLANNING DEPARTMENT

27

TO: Robert G. Finch, Deputy City Manager

FROM: Michael E. Lindebak, Acting Director of Planning

SUBJECT: BZA 45-84 - Enforcement of Screening Requirements
(215 S. Tyler Road)

The Board of Zoning Appeals approved BZA Case 45-84 on August 28, 1984
for the expansion of a legal nonconforming use. This case was filed after
citations by Central I pspection for violations of the zoning ordinance. The
approval by the Board included screening of the property adjacent to any
residential zoning district.

In discussing this matter with Barry Carroll, CPO staff assistant, it is
doubtful that CPO Council "A" fully understood the screening requirements
for this expansion. The screening would only be required along the west
property line as the majority of the property is adjacent to the "LC" Light
Commercial District.

A copy of a letter to Mr. Harp's attorney, James R. Schaefer, is attached for
your information. As you will note, until the Resolution is released, the
expansion to the south of the original property is a violation.

Micak
Acting Director of Planning

GEL/MEL/Iw

Attachment

cc: Monty Robson, Superintendent of Central Inspection
Jack Galbraith, Chief Planner Current Plans

96ft·4. · 3%#%27·1419·
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November 18, 1985

Mr. James R. Schaefer, Attorney
105 South Broadway
Wichita, Kansas 67202

RE: BZA 45-84 {215 South Tyler)

Dear Mr. Schaefer:

This office has recently been advised by the City Manager's office of the
concern expressed by CPO Council "A". Their concern is primarily related
to the failure of your client to install the required screening fencing along
the west property line.

As Mr. Gatbraith stated in a letter to you on September 11, 1984, the
conditions of approval by the Board included the above screening. In
addition, the resolution authorizing the expansion of this noncon forming use
would not be released until a site plan showing compliance with the
conditions has been filed. Until the resolution is released, authorizing the
expansion, your client continues to violate the zoning ordinance with the
storage yard. Each day is a separate violation as long as the screening
fence is not installed.

The site plan recently submitted to this office does not show compliance
with the conditions established by the Board. Although a portion of the
property to the west was recently approved for "OC" O ffice Commercial, it
remains "AA" One-family. The approval was subject to replatting within
one year, and as of this date. this office has had no further contact on
replatting the property. As you know, many zone change requests are
speculative, And subject to the present owners finding a buyer. This may
never occur on this property.

It is apparent that your client has made no attempt, since the BZA meeting
in August 1984, to install the required screening fence on the west
property line. I am returning herewith a copy of the site plan that was
recently filed with this office. The following notations should be made on
the plan and returned to this office as soon as possible:

1. Show the required six to eight foot screening fence along
the entire west property line.

bar
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Mr. James R. Schaefer, Attorney
November 18, 1985

Page 2

2. Show all locations of a fence enclosure of the entire parcel
to be used by the business.

3. In accordance with the site plan no vehicular access shall
be permitted to Maple except for emergency access. I f
general access is desired, the rearrangement of the 52,000
square feet expansion area should include any driveway to
Maple.

4. If the garages located along the north property line are not
maintained as parking spaces for employees or customers,
two additional spaces must be provided.

I would hope that the installation of the screening fence along the west
property line can be started immediately and be completed within two
weeks. The remainder of the improvements required should also be
completed within that time.

By copy of this letter, I am asking Central Inspection to monitor the
progress, and notify this office of any violations. 1 hope that your
cooperation will result in compliance thus eliminating the need for the Board
to reconsider and revoke their previous action.

If you have any questions, please give me a call.

Sincerely,

Glen E. Lytle
Assistant Secretary

GEL/Iw

cc: Monty Robson, Superintendent of Central Inspection N

Michael E. Lindebak. Acting Director of Planning
Robert G. Finch, Deputy City Manager
Barry Carroll, CPO Administrative Aide

re=
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November 18. 1985

BOARD OF ZONING APPEALS
CITY HALL - l ENTH FLOOR

455 NORTH MAIN STREET
WICHITA. KANSAS 67202

(316) 268·4421

41:1

Mr. James R. Schaefer, Attorney -105 South Broadway
Wichita, Kansas 67202

BZA 45-84 (215 South Tyler) -

0
Dear Mr. Schaefer:

P

This office has recently been advisea by the City Manager's office of the
concern expressed by CPO Council "A". Their concern is primarily related
to the failure of your client to install the required screening fencing along
the west property line.

---I-*4=36==

g .

Y

As Mr. Galbraith stated in a letter to you on September 11, 1984, the
conditions of approval by the Board included the above screening. In
addition, the resolution authorizing the expansion of this nonconforming use
would not be released until a site plan showing compliance with the
conditions has been filed. Until the resolution is released, authorizing the
expansion, your client continues to violate the zoning ordinance with the
storage yard. Each day is a separate violation as long as the screening
fence is not installed.

I

....ful 1

ref

The site plan recently submitted to this oftice does not show compliance
with the conditions established by the Board. Although a portion of the
property to the west was recently approved for "OC" Office Commercial, it
remains "AA" One-family. The approval was subject to replatting within
one year, and as of this date, this office has had no further contact on
replatting the property. As you know, many zone change requests are
speculative, and subject to the present owners finding a buyer. This may
never occur on this property.

f. i./.49.n.77

2

It is apparent that your client has made no attempt, since the BZA meeting
in August 1984, to install the required screening fence on the west
property line. I am returning herewith a copy of the site plan that was
recently filed with this office. The following notations should be made on
the plan and returned to this office as soon as possible:

1. Show the required six to eight foot screening fence along
the entire west property line.

.*-Me, 'ymm
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0• Mr. James R. Scha, Attorney
November 18, 1985

Page 2·" ' tikI

2. Show all locations of a fence enclosure of the entire parcel
to be used by the business.

3. In accordance with the site plan no vehicular access shall
be permitted to Maple except for emergency access. If
general access is desired, the rearrangement of the 52,000
square feet expansion area should include any driveway to
Maple.

4. if the garages located along the north property line are not
maintained as parking spaces for employees or customers,
two additional spaces must be provided.

I would hope that the installation of the screening fence along the west
property line can be started immediately and be completed within two
weeks. The remainder of the improvements required should also be
completed within that time.

A

By copy of this letter, I am asking Central Inspection to monitor the
progress, and notify this office of any violations. 1 hope that your
cooperation will result in compliance thus eliminating the need for the Board
to reconsider and revoke their previous action.

If you have any questions, please give me a call.

Sincerely

Gleng. Lytle
Asstant Secretary

GEL/Iw

cc: Monty Robson, Superintendent of Central Inspection
Michael E. Lindebak, Acting Director of Planning
Robert G. Finch, Deputy City Manager
Barry Carroll, CPO Administrative Aide

74-4, :b.»%332:. 4
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September 11, 1984

James R. Schaefer

800 Broadway Plaza
Wichita, Ks.

Re: BZA 45-84 - Request for Variance

Dear Jim,

The Board of Zoning Appeals at its regular meeting of August 28, 1984
considered the above-captioned case. Their action was to approve the 4
request subject to the following conditions:

1. The applicant shall submit a new detailed site plan showing the legal
description of the land on which the expansion witl occur. The site 3
plan shall also show the location of the 10 off-street parking spaces
required for the purely retail business building permitted to be „
constructed in 1963 and the spaces shall be striped in conformance to
an approved plan. Such plan shall also show the outdoor storage areas

for equipment, materials, etc., and shall show the physical improve-
ments as required by conditions set forth in this resolution.

r

d ?f v r

A six to eight foot screening fence as defined in the zoning ordinance
shall be installed the entire length of the property that is adjacent
to any residential zoning district. The remainder of the property
shall be fenced with a security fence of a material at the discretion
ofthe property owner.

2€4

Ingress and egress shall be limited to the existing driveway on
Tyler Road except that the one access to Maple may be used for
emergencies only.

No additional buildings shall be constructed on the property to be
used in any way with the nonconforming use.

The expansion area for the nonconforming well and drilling business
shall be limited to 52,000 square feet of the area to the south of
the south half of Lot 50 Westerfield Acres Addition. The nonconform-

ing use shall not occupy any more of the original lot than now exists,
which includes only the area to the west of the front of the 40 foot by
60 foot building constructed in 1963, and the area to the north of said
building between the fence behind the house and the north property line
which is a total of 26.000 sauare feet in area.

....

I;29»3921*



6. All off-street parking and driveways shall conform to the standards 8//1,2/imili
as established by the Traffic Engineer and shall be surfaced as set
forth in 28.04.143 of the Zoning Ordinance. ......ji

€61

AS·

dF

As to condition number two which requires screening whenever adjacent to
a residential zoning district, this condition as required by the Zoning
Ordinance requires the constructio., of a screening fence along the entire
west property line. We reviewed this site again after the Board of Zoning
Appeals meeting as you had expressed that there was vegetative type screen-
ing on the property to the west. There are a number of trees on the pro- a,
perty to the west, however, they do not conceal from view the storage of
pipe and other materials and equipment on your client's property. There Pa'*is no evergreen vegetation on your client's property that meets the 530.......'I-*
definition of screening in the Zoning Ordinance.

As to condition number five, since your client has already fenced his entire
site, it is difticult to determine the limitations of the 52,000 square
feet for the nonconforming well and drilling business. We had indicated
that area on our presentation map, however, it could be arranged in some
other location. It does, however, need to be identified on the site plan. '34 / 2

Prior to the release of the resolution, condition number one needs to be
complied with. Would you have Baughman Company submit three copies of the
revised site plan that can be kept in our files and Central Inspection.
The plan needs to reflect all applicable conditions of approval. The
52,000 square feet expansion area must be identified as well as the other
requirements in conditions one and two. The emergency access to Maple
should be located on the site plan and identified as "emergency access
only".

5913

As your client's use of a major portion of this property has been cited
for violation, it is important that these plans be revised and submitted
to us as quickly as possible so that the resolution may be prepared and
released.

Enclosed is a marked copy of the expansion area as we presented it to the
Board. This copy should be shared with Bill Korber so that the revised
plans can be prepared and submitted to us. I f you have any questions,
please call.

:6!i

Fill

Sincerely,

Jack H. Galbraith

i.imSecretary

JHG:sad

cc: Lloyd L. Harp 215 South Tyler Wichita
William L. Kor6er, Baughman Company, P.A., 330 Laura, Wichita 67211 2
Robert Feldner, Superintendent of Central Inspection (2)
Don Gisick, City Clerk

1%49*R»*%
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THE CITY OF WICHITA

OFFICE OF Citizen Participation DATE August 17, 1984

TO Glen Lytle, Special Assistant for Zoning

FROM Cindy Entriken, Administrative Aide 111

SUBJECT BZA 45-84 Generally located on
the northwest corner of Tyler
Road and Maple (215 S. Tyler)

On Wednesday, August 15, CPO Council "A" considered the above captioned case.
The Counci I voted 4-1 to recommend that the variance be approved subject to the
conditions in the Secretary's report, excepting conditions 3 and 6.

Jim Schaefer, agent, was present to discuss the case with the Council and to
show a map of the area. There were no area residents present to discuss this
case.

Please present the Council's recommendations to the BZA when it meets to
consider the case.

Cindy Entriken
Administrative Aide 111

CE:sm

Noted:

Annie K. Montgornery
CRS Director

AUG 2 1 1984

METROPOLITAN PLANNINC
ROUTE 2.-_

0-

L
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RE: AGENDA'ITEM NO. 2
SECRETARY'S REPORT
CASE NO. BZA 45-84

''' .i-/1 APPLICANT: Lloyd L. Harp, 215 South Tyler, Wichita,
Kansas.

AGENT: James R. Schaefer, 800 Broadway Plaza, Wichita,
Kansas.

ff,$
62%24 J.U'

REQUEST:

fi . , 3:2?94?

Variance pursuant to Section 2.12.590.B, Code
ot the City of Wichita, to allow the expansion
of a nonconforming use (contractors storage
yard) into the "LC" Light Commercial District
a maximun' of 200%.

GENERAL LOCATION: On the northwest corner of Tyler and Maple.

ZONING: Subject property is zoned the "LC" Light Commercial
District. Property to the west is "AA" One-
family Dwell ing District. Properties to the south
and east are "LC" and "AA". Properly to the north
is " LC".

LAND USE: Subject property is occupied by a one-family :
dwelling and in part a legal nonconforming use.
To the east, north and south are residential and

commercial development. To the west Is residential . .,r.:,

JURISDICTION:

The Board has jurisdiction to consider the variance request under
the provisions outlined in Sections 2.12.590.B, and 28.04.170 E and
28.04.170F of the Code of the City of Wichita. The Board may grant the
request when all five conditions as required by the State Statutes are
found to exist.

COMMENTS BY THE SECRETARY: al///Mill,
2 I -"*77---7-39;a

The applicant is requesting a variance to permit the legal expansion
of a nonconforming business that has been cited as a zoning violation on I
the property. It should be noted that the property was annexed into the
City of Wichita on October 26, 1962. At the time of annexation, the pro-
perty was located in the " LC" Light Commercial District that was established
in the county in 1958. Subsequently part of the property included in the -
application area was changed to the "AA" One-family Dwelling District. The
applicant subsequently acquired the property and recently submitted a zoneIlitim change request to "LC" Light Commercial zoning in order that this application
could be filed.

60= Over the past 22 years + since this property has been in the city, the
applicant has been cited a number of times for expanding a nonconforming use
onto adjoining properties. A case has been filed against the applicant for
the expansion of a contractor's storage yard without proper zoning. =J*4--

9

It should also be noted that the 40 foot by 60 foot building on the
property was the subject of a BZA case in 1963 when Central Inspection
refused to issue a permit for the building in the "LC" Light Commercial
District since the Superintendent of Central Inspection determined that
the use of the property was not a purely retail business, and a nonconform-
ing use could not be expanded under the provisions of the zoning ordinance
at that time. It was the determination of the Board to uphold the ruling
by the Superintendent of Central Inspection that the well drilling and
contracting portion of the business could not be permitted in the new
building, and authorized the Superintendent of Central Inspection to
issue a permit for a purely retail business. They further stipulated that
the existina wen drillina ecuinment oneration conducted on the nrooartv

%, was not and shall not be cGnsiderd a'conforming use, and that no portion
of the building authorized by the building permit be used in conjunction
with the nonconforming use.

4
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BZA 45-84

Page 2
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Since that time the applicant has moved or constructed several small
buildings on the property and are possibly a part of the nonconforming
use whether authorized or not by permit by Central I nspection. At the
time of annexation, the nonconforming use was existing on the south half
of Lot 50 which includes the applicant's residence and the building
authorized by permit in 1963 by the Board of Zoning Appeals. Records
of Central Inspection do not indicate any other permits for structures
on the property.

1/'ll///F jek17
160

Prior to 1981, no expansion of any nonconforming use was permitted. W
The Ordinance will now permit such expansion subject to the conditions
and limitations of the zoning ordinance. In this particular application
for expansion up to the maximum of 200%, the Board of Zoning Appeals
is the Board authorized to permit such expansion. It further states that

any expansion of a nonconforming use must compty with all conditions of
the zoning ordinance that would normally be required for the use to expand
in the appropriate zoning district.

In review of the site plan submitted with the application, the legal
description includes 63,369 square feet of property south of the land
that the nonconforming use originally occupied, which was the south half
of Lot 50. When the area occupied by the one-fami !y dwelling and the
driveway parking area required for the conforming use building is
deducted from the total lot area, a maximum of only 26,000 square feet
would be all that the nonconforming use could legally occupy. This
will permit a maximum expansion of the nonconforming use of 52,000 square
feet. Since there were no buildings on the property, at the time of
annexation used with the nonconforming use, the building area permitted
for expansion is prohibited. Since the property is adjacent to residential St= ill=
zoning all along the west property line, the entire west property line shall
be screened with a six foot wood or masonry wall. Since the applicat,on
has in the past continued to violate the provisions of the zoning ordinance
by expanding to the west and north into the residential zoning districts,
it would be appropriate to require fences at the limitations of any area -11&
that might be authorized by this application. It would also be appropriate

.i'WkdREEd*FELfor the applicant to determine how 52,000 square feet of the property to
the south will be used and where the fence to contain the use will be
installed. ":III:I"iI"I"Iii
UNIQUENESS:

It is the opinion of the Secretary that this property is unique
inasmuch as the property was annexed as a nonconforming use and has remained 1.Mllillat this location for 22 years. Also, the site is located in an area which is
generally screened from the streets by other uses established on the fronts
of the properties. .amip.e'l
ADJACENT PROPERTY:

Ejf 2.
It is the opinion of the Secretary that the granting of the variance

requested will not adversely affect the rights of adjacent property
owners inasmuch as the adjacent properties are large tracts and developed
so that the existing structures are a greater distance from the property
lines than is normally required by ordinance.

evHARDSHIP:

It is the opinion of the Secretary that the strict application of the
provisions of the zoning ordinance may constitute an unnecessary
hardship upon the applicant inasmuch as the applicant would be unable to
expand the existing use more than 100% unless the variance is granted, or
the applicant would have to find a new location for the outdoor storage of
pipe and well drilling equipment.

PUBLIC INTEREST: :
It is the opinion of the Secretary that the requested variance would

nor aaversely attect Ine pu[Diic Inzerest inasmucn as Ine expansion will
not include the addition of buildings or interfere with any public right-
of-way.

'72*S.
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SPIRIT AND INTENT:

a
64

-v -a-rs

04

4

e

It is the opinion of the Secretary that the granting of the variance
requested would not be opposed to the general spirit and intent of the
zoning ordinance inasmuch as the nonconforming contractor's yard has been
at this general location since prior to the adoption of zoning in the
county and with appropriate screening and fencing to contain the use to the
maximum area allowed by the ordinance should be appropriate.

·· 4 J€.idly'lly¢ipal.'

1 _42,4,1. I.,a;.14*»lf: -

- U .,Eut

RECOMMENDATION:

Should the Board determine that al I five conditions necessary to the
granting of a variance can be found to exist, then it is the
recommendation of the Secretary that the variance be granted subject to
the following conditions:

The applicant shall submit a new detailed site plan showing the legal
description of the land on which the expansion will occur. The site
plan shall also show the location of the 10 off-street parking spaces
required for the purely retail business building permitted to be
constructed in 1963 and the spaces shall be striped in conformance to
an approved plan. Such plan shall also show the outdoor storage areas
for equipment, materials, etc., and shall show the physical improve-
ments as required by conditions set forth in this resolution.

2. A six to eight foot screening fence as defined in the zoning ordinance
shall be installed the entire length of the property that is adjacent
to any residential zoning district. The remainder of the property
shall be fenced with a security fence of a material at the discretion
of the property owner.

3. Ingress and egress shall be limited to the existing driveway on
Tyler Road.

4. No additional buildings shall be constructed on the property to be
used in any way with the nonconforming use.

im
The expansion area for the nonconforming well and drilling business
shall be limited to 52,000 square feet of the area to the south of
the south half of Lot 50 Westerfield Acres Addition. The nonconform-

ing use shall not occupy any more of the original lot than now exists,
4
t

which includes only the area to the west of the front of the 40 foot by
60 foot building constructed in 1963, and the area to the north of said

. 127
building between the fence behind the house and the north property line 4 4, , 4
which is a total of 26,000 square feet in area. 4

ZF

6. All off-street parking and driveways shall conform to the standards
€V:as established by the Traffic Engineer and shall be surfaced as set

forth in 28.04.143 of the Zoning Ordinance. - . .*to,fe
0.:aum. 19%*44 '4;
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BZA CASE NO. 1/0-9

/2 NOTICES SENT TO APPLICANT/AGENT

/O LEGAL ADVERTISEMENT SENT TO MAPC

/ NOTICES SENT TO CPO

/7 NOTICES SENT TO ADJOINING PROPERTY OWNERS

66/ TOTAL NOT'CES SENT 9-1-24
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BOARD OF ZONING APPEALS

Tenth Floor - City Hall
455 North Main, Wichita, Kansas 67202

August 7, 1984

NOTICE TO ADJOINING PROPERTY OWNERS:

CASE NO. BZA 45-84

As required by law, all property owners of record, within 200 feet of a
property to be considered for an exception or variance by the Board of
Zoning Appeals, are to be noti fied of the public hearing. An application -
has been filed by Lloyd L. Harp, 215 South Tyler Road, Wichita, Kansas.
requesting a variance.

Pursuant to Section 2.12.590. B, of the Code of the City of Wichita, the
applicant is requesting a variance to permit the expansion of a non-conform-
ing use {contractors storage yard) a maximum of 200% as set forth in Sections I
28.04.170.E and F, on property zoned •he "LC" Light Commercial District. A
legal description of the applicant's property is as follows:

The south ir of Lot 50, and the north 150' of Lot 3, and the

north 175' of Lot 2, all being in Westerfield Acres, together
with Lot 1, Brand Addition to Wichita, Sedgwick County, Kansas.
Generally located on the northwest corner of Tyler Road and Maple
(215 South Tyler).

This application has been assigned Case BZA 45-84. It will be considered
by the Board of Zoning Appeals on August 28, 1984 at 1:30 p.m. in the
Board Room, First Floor of City Hall, 455 North Main Street, Wichita,
Kansas. If you have no interest or objections regarding the requested
variance, you have no obligation to appear or comment. If you desire to
appear at the Board meeting, you are invited to do so, either in person
or by agent or attorney. .=P.

It should be noted that the Citizen Participation Organization Area
Council may consider this case at its next meeting. Additional infor-
mation about such a meeting may be obtained by calling the CPO Office,
268-4516.

I f you have any questions about the application, please feel free to
call the Wichita-Sedgwick County Metropolitan Area Planning Department
at 268-4421. L»

1 ./#r-r+ I.-/9, .

1..·'3 -

Jack H. Galbraith

2t Secretary

dl p.

I.
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BOARD OF ZONING APPEALS . CASE NO. -425--65£ Ni.....
CITY OF WICHITA, KANSAS FILED 13-51- b

APPLICATION FOR VARIMJCE

I. Name of Applicant LLOYD L. HARP -
Mailing Address 215 South Tyler Phone 722-1411

Name of Authorized Agent ames R. Schaefer
Mailing Address 800 Broadkay Plaza Phone 262-4403

.-/1-

Relationship of applicant to property is that of owner14

(Owner, Tenant, Lessee, Other)
a

II. The variance requested is to expand a nonconforming use .
$:,2/1*3·- i

1,1,@a

into "Le" and--#-1%4 a ···,«*,t•,-- 4. ·2© 9>
e-

%1?2.

for property located at the Northwest corner of Tyler and 
.

Maple

-nd

-The 5outh '12 of Lot 50, and *le north 50
'he

of Lot 3) ind the north /79' of Lot 2, all
- being in Weeterf-,eld Acres, +094*hfrq™

lion.
14 -449""m.Imill.IMI

- with Lot j , Enzanci Addition;liwickd 7;23./Sk

COUn+4, Kansas
.

4*-»»44,

in the City of Wichita; and which is presently zoned AA & LC

III. The applicant herein, or his authorized agent, acknowledges.

a. That he has received an instruction sheet concerning
the filing and hearing of this matter;

b. t?hat he has been advised of the fee requirements
established by Section 2.12.500 of the Code of the
City of Wichita (Ordinance Ko. 36-596). and
that the appropriate fee is herewith tendered;

Lillilillilillill c. That he has been advised of his right to bring action
in the District Court of Sedgwick Ccunty to appeal the
decision of the Board.

813 0 (.4 3{:'61*
Recip ·'v»K''R'·M ' d. That all documents are attached hereto as noted in
ERE · s i. qr<.·:.** . paragraphs 2, 3, 4, and 5 of the instructions.

Applicant 'Lloyd L. Harp

¢a

.

Authorized. 7.cent\BM,222..dE_.,L;394 es€>/1-

. -7-III- ' 7-
OFFICI. USS. O.1LY: Receive.cl in Office of Secrotary, Poard of

Zoning Appeal•, _223 2 _te..m--p·m.) . -t*LE 3/ _. 19£0
toget her with appropri.alic- foci- Of JO €1 •

7 4-

i . I :j.,0.Ac;'z
9%=imil@.1.-4, .197                                  'TEUmeemt,' - r. -79.4
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Applicant hereby submits the following statement in com-

pliance with Section 2.12.590.B of the Code of the City of Wichita

to justify the requested variance.

Applicant has owned his home and operated his business on land

adjacent to the land for which the variance is requested for approx-

imately 25 years.

At the time Applicant moved to the adjacent land where he lives,

such was located outside the City Limits of Wichita. The adjacent

land as well as the land for which a variance is requested was

subsequently annexed by the City of Wichita and Applicant has

continued to operate his business as a nonconforming use. The land

for which the variance is requested is zoned LC except for the

North 150 Feet of Lot 3. An Application has been filed to rezone

this land to LC also.

The fact that the land was annexed to the City created a

unique situation(even though the land for which the variance is

requested was acquired after annexation) in that expansion of

Applicant's business adjacent to his longstanding nonconforming

use would not be permitted subsequent to annexation. The conditions

creating the unique situation were not created by any action or

inaction of Applicant.

That the granting of the permit for the variance will not

adversely affect the rights of adjacent property owners or

residents.

That the strict application of the provisions of Title 28 of

the Code of the City of Wichita would constitute unnecessary

hardship upon the Applicant in that Applicant would be unable to

expand his business which, as above stated, is of longstanding

in the area.

That the granting of the variance would not adversely affect

the public health, safety, morals, order, convenience, prosperity,

25*. 1
·O% rtlit·

r..A

·391-
9P

P4

2/-?4379532 . ;, ·

.?*%11 : 'r

or general welfare of the citizens of Wichita, and that the

granting of the variance will not be opposed to the general

spirit and intent of Title 28 of the Code of the City of Wichita.

/46*12. 611'552-„.u.=- · - k=65- 2/
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OWNERSHIP LIST

Property Description Property Owner

The south half of lot 50, Westfield Acres Lloyd Lee Harp
Florence Harp

-D 215 s. Tyler
67209

45 2 ..33 The north 150 feet of lot 3, Westfield Lloyd L. Harp

Acres 215 S. Tyler
67209

The north 175 feet of lot 2, Westfield Acres Lloyd Lee Harp
D 215 S. Tyler

67209

The north 125 feet of lot 1, Westfield Acres KKetee Nursing
Center Inc.
231/ A. TyleD_
67 0091

The south 125 feet of lot 1, Westfield Acres American Petrofina

Marketing Inc.
4 /8800 Maple

67209.

The south 125 feet of the north 250 feet Gerald J. Woydziak

of lot 1, Westfield Acres Marie Woydziak
X - 1747 N. Nevada

67212

Lot 2, except the north 175 feet, Michael Lawrence Herndon

Westfield Acres A 1 peggy Lou Herndon
8820 Maple
67209

4%

Lot 1, Brand Addition Melvin R. Brand

8726 Maple
67209

Lot 4, Westfield Acres Addition W. H. Ridley
4 / Virginia C. Ridley

Rosella T. Brand

8910 Maple
67209

Lot 5, Westfield Acres Paul Allen Dodson

4 j Viola Faye Dodson
8924 Maple
67209

The north 183 feet of lots 6 & 7, Lloyd L. Harp

Westfield Acres Addition Karen L. Harp

215 S. Tyler __,d

Lut#62,CPAUL

1 1
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Property Description Property Owner

Lot 33, Westfield Acres Lloyd L. Harp
-D 215 s. Tyler

67209

The south half of lot 34, Westfield Acres G. L. Eicholtz
Mildred M. Eicholtz

f /200 S. Byron
67209

The south half of lot 49, Westfield Acres Floyd B. Tingle
Wilma E. Tingle
157 S. Tyler
67209

Lot 1, Sinclair Addition N. A. Sinclair

Lorene M. Sinclair

211 S. tyler
67209

Beginning at the southwest corner of lot 1, Ron Groves

Park Acres; thence north along the west line 4 ./9601 E. Kellogg
of lot 1, 320 feet tc a point 120 feet south 67207

of the northwest corner; thence east parallel
to the north line of lot 1, 198.73
feet; thence south 320 feet to a point
on the south line of lot 1, said
point being 204.01 feet east of the
southwest corner; thence west 204.01 feet to

the point of beginning.

The north 120 feet of lot 1, Park Acres John R. Carnahan
Minnie E. Carnahan

226 S. Tyler
67209

Lot 2, Park Acres vi J. Martin
E,he-Wn L. Martin

Lot 3, Park Acres John M. Rice

Philomena M. Rice

1 ·/208 N. Tyler
67209

Lot 4, Park Acres William D. Ellis

Elizabeth A. Ellis

+ ·150 S. Tyler
67209

· · 14



M N. rt

Page 3

Property Description Property Owner

The west 127 feet of the east 292 Milton McClay
feet of the north 145 feet of Pettie Mcclay

Block Z, Callahan Addition f '8720 W. Central
67212

The north 145 feet of Block Z, R. Kell Hawkins

except the east 431 feet of the north Norma J. Hawkins

145 feet, Callahan Addition  29 Westfield Ct.
67212

The west 139 feet of the east 431 feet R. Kell Hawkins

of the north 145 feet, of Block Z, E> 429 Westfield Ct.
Callahan Addition 67212

The north 145 feet of the east 234 feet Gibgalter Investments Inc
Block Z, except the west 69 2hld N. West 12th

feet of the east 234 feet of the north / Ok'*homa City, Oklahoma
145 feet, Callahan Addition.

f

We hereby certify the foregoing to be a true and correct

list of the property owners of the hereinbefore described lots

and tracts within a 200 foot radius of:

The south half of lot 50, the north 175 Uff€k

feet of lot 2 and the north 150 feet of
lot 3, all in Westfield Acres, Sedgwick
County, Kansas and lot 1, Brand Addition,
Wichita, Sedgwick County, Kansas

as shown by the last deed of record on file in the Office of

the Register of Deeds, Sedgwick County, Kansas, on the

22nd day of November, 1983, at 7:00 0'clock A.M.

THE SECURITY ABSTRACh& TITLE CO. INC.

By
Vice President

Order No: 327861
Amendment to Ownership list: 327234
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215 S. Tyler M

J. L. Harp

Harp Well & Pump Service ·

t 8-1-79 Storing pipe and equipment in AA Zone
8-1-79 Notice issued #A19548
Compl. 8-17-79

4&
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215 0. Tyler load
Harp Will J. Pump Service

Had expended non-conformin vage well. 6 plaN
Barvice.

5-11-77 Mliled notice 1 514/.

001,9 5-28-77 BL

L

L
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217 3. Tyler load
D 2319

Harp Well & Putnp I.rr\·.
c9688

L. E. Hai perect - 40 Xi - 24. j ''c n can··ry, 58 saft
50 X 23 - BZA 2667

12 ·13-53

/ 1//7/1 F, 0

215 S. Tyler Road
10-26-62

Annexed

1 F m. brick veneer res. Att. garage & metal utility
building.

214 S. Tyler Road 9/28/62
annexed

1-fam. stone veneer det. Ear

214 Tyler Rd. 21544
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5. Landscaped yards required by this section of the code shall not be
used for driveways, parking, loading, outdoor storage, displays, work areas,
signs or similar uses.

L. MAINZENANCE.It shalll,Aal.responsibility of the owner to maintain in good condition
alto nprovements on his property. This shall include, but not
be 1 1, screening, landscaping, off-street parking and off-street
bad

mit.Ao*¥e

W

W

.•14,4 1. wiermined by the superintendent of central inspection that
improyer**j required by this title are not being maintained, it is his dutyto-R# notice in writing to the property owner. Such notice shall specify inw»Y manner the improvements are in need of maintenance and a date for4*liance. The property owner shall have not less than thirty days to6/1*ty with the notice; provided, however, that any person aggrieved byarb' such order and disagreeing with any of the requirements of the notice,may file an appeal, within the thirty-day period, with the secretary of the
board of zoning appeals.

inspection to the city clerk. who shall cause the costs to be assessed against

If the owner of the land has failed, refused or neglected to make the
necessary maintenance repairs within the time of the notice or time
designated by the board of zoning appeals, then the superintendent ofcentral inspection shall cause such maintenance to be done to the property.The cost of maintenance shall be certified by the superintendent of central
the property on which the maintenance repairs were made. (Ord. No.38-113, (pan); Ord. No. 36-107; Ord. No 34-714, (part), Ord. No. 33-272
Ord. No. 27-551, 5 10.) 49€9112 C. - .

f.** i 4 re . Per; 9fo2in'uses. Al:2%:CZ 'r;3'ttkil'&"f721:in41:0 f . f:.4*.

shall be made of all nonconforminB uses and a record kept of all occupancy
t44'3,**%*

ifiblft/44 1

t Changes, expansions or reconstructions. Such list shan include only thoseuses that have been deemed to be legal nonconforming uses. Such uses shall
=4 be deemed legal nonconforming uses for one of the following reasons:1. A use or building that was established prior to the adoption ofzoning in the city of Wichita and has been continued as a legal nonconform- 
a---Iing use.2. A use or building that was established in conformance with the 

tf

i-

applicable zoning regulations and became nonconforming due to ah amend-ment to the zoning ordinance and has been continued as a legal noncon-
forming use.3. A use or building that was established outside the city of Wichita
and was subsequently annexed into the city of Wichita, became noncon-
forming at that time and has been continued a a legal nonconforming use.B. Continued Existence. Any iegal nonconforming use at the time of
the adoption of the ordinance codified in this section may be continuedindefinitely, although such use or building does not conform to the
provisions hereof.

1.i

1* -

"*42»ne.
. 70 1,9 U A,

141
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C. Loss from Natural Disaster. Any legal nonconforming use struc-
ture destroyed by fire, wind, tornado, earthquake or other natural disaster
except flooding may be rebuilt provided such rebuilding does not increase
the intensity of use as determined by tile number of dwelling units (for
residences); or floor areas or ground coverage (for nonresidential uses); pro-
vided, however, rebuilding may permit expansion when such expansion
complies with the limitations as is hereinafter set forth. The structure shall
not be rebuilt closer to the property lines than the original structure or that
of the zoning district setback lines, whichever is closer. Nonconforming
structures destroyed or damaged by flooding may be rebuilt as set forth in
this section, provided such reconstruction shall conform to 811 require-
ments of the building code of the city of Wichita, Kansas related to con-
struction m flood hazard areas.

D. Repair or Alteration of Original Structure. Any structure which is
a part of a nonconforming use may be repaired or altered under the same
tenns as set forth in paragraph C.

E. Expansion of Nonconforming Uses. Nonconforming uses may be
replaced or expanded under the terms of this section as follows:

1. Expansion of buildings permitted by the provisions contained herein
shall be the total aggregate floor area included in all such separate additions
or entargements, based on the floor area contained in said building or struc-
ture at the time said building or structure became nonconforming.
Expansion of open land uses permitted by the provisions contained herein
shall be the total aggregate land area included in all such enlargements,
based on the land area being used at the time said use became nonconforming.

2. Nonconforming uses in the AA, A, RB, R-5, R-6, B and G zoning
districts when the use:

a. Does not increase the number of dwelling units, when residential.
b. Does not exceed fifty percent of the floor area o f the original use or

if not a structure, not over fifty percent of the lot area or®nally used;
provided however, that the board of zoning appeals may allow a variance,
as set forth in Section 2.12.590B of the Code, to permit expansion by not
more than one hundred percent providing a finding is made that such
expansion does not endanger the .ontinued well-being and quality of life of
the residential area in which the use is located.

c. Is such that the expansion does not exceed the setbacks or height
limitations of the district in which the expansion occurs.

d, Provides for off-street parking and loading as required by Sections
28.04.140,28.04.141,28.04.142 and 28.04.143.

e, Provides for advertising signs only in accordance with the require-
ments of the district in which the use is first permitted as a conforming use.

3. Nonconforming uses in nonresidential zoning districts when the use:
a. Does not exceed one hundred percent of the floor area, or if a struc-

ture is not involved not over one hundred percent of the land area involved;
provided however, the board of zoning appeals may allow as a vanance, as
set forth in Section 2.12.590B of the Code, to permit expansion by not

9,6442 77'Z, ,
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GENERALLY 28.04.170

f
1

4

more than two hundred percent when the board determines such action
would not be detlimental to the area or community at-large as determined
by the effect of the expansion on traffic, value of adjacent and nearby prop-
erties, availability of adequate utilities and drainage facilities, and the ability
to provide adequate fire protection.

b. Does not intrude into a residential zoning district.
c. Is such that the expansion does not exceed the setbacks or height

limitations of the district in which the expansion occurs.
d. Provides for off-street parking and loading as required by Sections

28.04.140,28.04.141, and 28.04.142 and 28.04.143.
e. Provides for advertising signs only in accordance with the require-

ments of the district in which the use is first permitted as a conforming use.
4. Conversion to other uses. A nonconforming use may be changed to

any new use provided that the new use shall be of the sa,ne general char-
acter, or of a more restricted character as determined by the superintendent
of central inspection based on the use lists and limitations of the zoning
districts. This shall not be deemed to permit the conversion of a structure
to residential purposes in any district wherein such use is prohibited.

5. Expansion not applicaole to all uses. The provisions of these regula-
lions are not applicable to the expansion of nonconforming home occupa-
tions or to the expansion of nonconforming signs.

F, Compliance with All Regulations. Any legal nonconforming use that
is expanded or reconstructed under the terms of this regulation shall comply
with all conditions that would normally be required for the expansion or
reconstruction to have been permitted in the proper zoning district. When-
ever the building and related technical codes require greater setbacks or
height restrictions, then the most restrictive provision of those codes would
be applicable.

G. Abandonment of Noncon forming Uses.
1. A nonconforming use shall be considered to be abandoned when any

of the follow·ing shall occur:
a. The owner shall have in writing or by public statement indicated

intent to abandon the building, structure or use.
b. A more restrictive use shall have supplanted the original noncon-

forming use.
c. The building ot structure shall have been removed as a result of

condemnation as an unsafe structure.
d. The owner shall have changed physically the building or structure

or its permanent equipment in such a manner as to clearly indicate an aban-
donment of the noncon forming use.

e. The property is vacant for twenty-four consecutive months and the
owner has failed to maintain said property as required by applicable

220

ef- · · »

E - - ·

regulations.
2. Any nonconforming use in an abandoned building or structure

shall not be reused unless the new use shall conform to the district require-
ments in which it is located.

1.

1060a (Wichita 6-30·82) 
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24.08.180 ZONING

3, Any use of land having only incidental or accessory structures such
as salvage yards, automobile sales lots, parking lots, trailer parks or mobile
home parks, extraction of gravel or similar uses when such are abandoned or
discontinued for over twenty-four months shall not be used except for uses
permitted by the district in which it is located. (Ord. No. 37-120, (part).)

I.

28.04.180 Exceptions to use regulations - Generally. This chapter shall
not apply to existing structures nor to the existing use of any building which
shall have complied with all the laws and ordinances in effect prior to the
effective date of this chapter, excepting for the future change to conforming
use as provided in paragraph A 01 Section 28.04.170. All zoning district
regulations shall apply to any enlarging of a building for a nonconforming
use in the district in which it is located, and to any alteration of a building
which is intended to change its use to a 1 ·,s restricted classificat:un.

Ovichitl 6-30·82)
1060b
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OCTOBER 22. 1963

The regular meeting of the Board of Zoning Appeals was held on
October 22, 1963, at 2 p.m. in Room 401 City Building Annex, 104
South Main, Wichita, Kansas. The following members were present:
E. B. Law, H. D. Lester and Harold Bauer. Member absent was Claude
Moore. (Russell Jump, former member, has recently submitted hisresignation to the Mayor.) Also present were Arthur Johnson, Assist- 
ant City Attorney, Robert A. Lakin, Secretary, James Howe, Assistant
Secretary, Jack Galbraith, and Berniece Rathke of the planning s taff.
Chairman Law presided. illillililli
1. The minutes of the special meeting of .Tulv 16. 1963. and of

the recessed meeting of October 1, 1963, were approved as 7/le.ME,MmmmN.
written and mailed.

2. Case No. BZA 28-63 - Lloyd Lee Harp, by H. R. Kuhn, Attorney, .21.--I

appeals from the decision of the Superintendent of Central -Ill.

Ininention, who refused to issue a permit for the construction .
7MO-0--;

of a 40'x60' commercial building in light commercial area,

and if the appeal is not upheld bv the Board of Zoning Appeals,
then the applicant requests a variance for property described -d/I
as south half of Lot 50, Westfield Acres. Generallv located //f:.4 9444

a=,·; · · ...i. ./Aer.&==on the west side of Tvler Road in an area iust north of Maole.
*0301 1 9!240=
38?YEr· "- ·tfd

LAKIN pointed out the area involved on the aerial map and zoning 2%9 ' 311(i;1
map and presented the following written report:

=*A«9441*2=
..I-

U·t.':r: 4. 9.· The property represented in this application is generally
located on the west side of Tyler Road just north of Maple. The
property in question is occupied by a single family dwelling and
the business in question in this case, which we determine to be
a contractor's storage yard. The area ia used for the storage of
equipment, pumps and related supplies.

l
- r -- The existing land use to the north is liquor store and single

family. ·South is single fanily, drive-in restaurant and a service
s station. west is single family and east single family and a small

neighborhood shopping center.

*61

S,
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The property in question is zoned "LC" Light Commercial.
This is a typical "LC" area, 600 x 600 feet of "LC" on each section
line corner without regard to ownership pattern or land use.
The existing zoning to the north is "LC" Light Commercial and "AA"
Single family; east is "AA" Single family and "LC" Light Commer-
cial; west is "AA" Single Family; and south is "LC" Light Com-
mercial.

1 1160**
:7% 4 2,94.

1245:i
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The applicant has filed an appeal from the refusal of the
-.111

Superintendent of Central Inspection not to issue a permit for
A #Bil · construction of a commercial building pursuant to Section

28.04.090 ("Le" district regulations) and 28. 04.170 (nonconforming
1 use regulations) of the Code of the City of Wichita. In the

event the Board of Zoning Appeals upholds the decision of the
Superintendent not to issue a permit for this particular build- -I.--.$-

ing, the applicant has requested that a variance be granted as
provided in Section 2.12.590.2, (Board of Zoning Appeals juris-
diction) of the Code of the City of Wichita to permit a building        -

· to be constructed for a "Commercial Use" in the Light Commercial
zoning district

..,45/3%*m -EART I= APPEAL
/=/"34?g,v:t.07":4'*11

11/9

The applicant has submitted a statement of justification and 
plot plan which are included as Attachments #1 and #2 to this
report.

··.Ut

The attorney for the applicant has pointed out in the state-
ment of justification that it is the intention of the applicant
to build a 40' x 60' commercial building for the purpose of
conducting a related sales and service business in connection with
the sales and service of water well pumps and related supplies.
The applicant further contends that the refusal to grant the permit
by t he office of the Superintendent of Central Inspection was
unjustified under the applicable code provisions of the City of
Wichita (Section 28.04.090). It is the applicant's position that
the proposed use is basically a "retail use".

16<227-,Uiti .1 , I;45'%;-Irte-»evt«€»3=Pe»61299341
t«797-- -37-f#

/0426214441
In a memorandum dated October 9, 1963 (See attachment #3),

the Superintendent of Central Inspection has stated that building
permit was denied the applicant for two basic reasons:

1. "The present operation with exterior storage of equip-
ment and materials is a nonconforming use in the "LC"
zoning district". Thus, if nonconforming it may not beexpanded nor may new construction be allowed. -

E..

21
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In reviewing the applicant's operation and the
proposed use of the new structure, the decision
of -the Division was based on the fact that there

would be an absolute separation between the pro-
posed pump service to be housed in the new build-
ing and the now existing business.

46_ ;
MARifkift'<1

® .r'•"' *42-Ii:.4,•i**l
4,0.- ; 4'* r

3. As I have previously stated on similar matters

pertaining to what uses are allowed in the "LC" ./district, the proposed use is not a Durelv retail
business as permitted under 28.04.090.A.1.2".

..

The section just noted provides that among the uses per- -
Afl mitted are: F

77=Em=&0 9
----40%9ete:·i

"All purely retail businesses; provided,
that all articles for sale, rent, display,
storage or hire must be kept within an
enclosed building."

·4'oat·

 what would be·considered the retail portion of the business and

MR. LYTLE also suggested that the applicant and his counsel
indicated to him that it would be impossible to entirely separate

,that of the well drilling. He further points out that Webster
defines the word "purely" as follows:

-1

"In a pure manner; unmixed with anything else." Mili-Ill-

He also suggests that "when'the ordinance states, 'purely retail '
he assumes that the intent of the ordinance is to limit use to

that category."

COMMENTS RV THE SECRETARY - rs=:g
It is the Secretary's opinion that the Board must find that

 activities carried on on this property is merely incidental and 
the proposed business and the operation thereof is the use which
is especially provided for in the "LC" district. In this particular
case, the applicants are contending that the use is a "retail use".
Should the Board find that this particular use is "retail" in nature,
it should be incumbent upon the applicant to make a formal showing
that this in fact is the situation at hand. Disregarding for the
moment the quest ion of "purety", it is incumbent on the applicant
and his counsel to show that the activities proposed to be under-

· taken on this property are at least primarilv retail and that any other
 accessory to the main use for retail purposes.

Et 77777--377-FE=un»*avv„----- €3-t i.€»!==£222111UL_-_n£__.L-EL:L.22
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In considering the question as to "strict interpretation"
and"legislative intent", it should be noted that the light com-
mercial district does not cohtain a precise intent section stating
how this district should be utilized and in what type of situation
or to what type of area it should be applied. It is generally
accepted in the planning field, however, that light commercial
districts are those which will be used to provide neighborhood
type services. This includes areas for sale of food and clothing,
dry cleaning services, service stations, personal services,
medical and dental offices. It should also be noted at this

point that the manner in which the zoning ordinance has been con-
structed provides that in the light commercial district only
those uses which are specifically set out in the text are to be
allowed. This includes, of course, all of the uses allowed in
the most restrictive zoning district, plus those specifically
stated in the "LC" section. Among those uses specifically listed
in the "LC" section is the phrase "purely retail uses,....,"

*f

t€ .,2. L ;2,9.4

t. ./ .1 .Gi.:TRIN.
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@227*Unny-1
4 :L· pe·Nt.f¢,3.-3 ,/t·21

If the governing body had intended for "across the board" 'fi,Rri

retail activities, they would have merely stated "retail" and not
have included the word "purely". Inclusion of the word "purely"
indicates that the governing body had a specific type of retailactivity in mind. ..

&

On the other hand, very little in today's business world can
be stated as being purely retail or purely wholesale. These

terms, while they may have had a clearer meaning 20 years ago, have

certainly become "grayer" through modern business practices.
There would appear, however; some means of distinguishing the
general types of uses. Logic would dictate that those businesses
which derive the greater share of income, or creates a greater
degree of activity from retail type services than from other
types of activities which might be considered as accessory and
supplemental to the main use, could properly be called a "retail
use". An example of this might be the sale of "white goods" as
the main use and repair man or installation man as a service
incidental to the main use. However, when the repair and rebuild-
ing part of the business overshadow the occasional sale or retail
of a new piece of furniture, then the operation no longer is a
retail, but a repair type business.

An examination of the property and the general area would
indicate that the existing operation as now conducted is not a
retail operation but more similar to a contractor's business. In

the area., there are pipes stored, as is well digging equipment
mounted on trucks. From appearances, it would seem that this
operation is clearly more related to a contractor's operation than1, .'W'.' w./s.: '0 k

,-*#(3+4,4-442. to a retail sales or service, unless the applicant can make ashowing that --
9.4
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(1) the use which is to be located in the proposed

building will be retail and will constitute a
substantial and major portion of his bus iness
activity;

Et·
(2) that the nonconforming use of well drilling and

contracting equipment will not be a part of the
new business. /4

1=-
It is recommended that the Board of Zoning Appeals uphold

the decision of the Superintendent of Central Inspection in
denying the permit on the basis that the proposed use is not a
use permitted in the Light Commercial district.

.,95.51

R.,Lf···(·

· Types of proof which might be acceptable to the Board as
· to the type of activity to be carried on in this business would

xm--,1*7-, be a listing of the type of products to be sold, approximate
quantities, approximate dollar sales or percent of sales (both
dollars and numbers) of the operation as compared to other
related activities, or records of past activities carried on in
a retail business of this nature, or comparisons of other opera-

3 f--1
tions now conducted within the city in this same general field.

: .i . .naRT...II-laRLANN

The applicant has also requested a variance in the event
· his appeal is denied to allow his particular use to be constructed

in an "LC" Commercial zone.

- The applicant suggests in his statement of justification -
concerning the variance (see Attachment #4) that the property
involved was annexed to the City of Wichita in 1962 and that
prior to that time the use proposed was subject to. the zoning regula-
tions of Sedgwick County-

i :2164#%.//I//././.Il.I-
--- Even so, however, if this is not a "retail use", it would

have been nonconforming under the County Zoning Resolution.
However, the County Zoning Resolution does allow nonconforming

. uses a 50% expansion if approved by the County Board of Zoning
Appeals.

0101/MIEL,/jsrl
A. -

As has been stated before, the ordinance creating a Board
of Zoning Appeals granted the Board jurisdiction to hear three .

· types of cases - appeals, variances and exceptions. The Secretary
feels that the intent of the ordinance, insofar as it relates to

variances, was to allow the Board to modify such requirements as - 

. 9. 54*1
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height, setback, lot area, lot width and similar requirements to
the zoning ordinance and not to allow the granting af permission13

 to use property in a different manner or a different use than that
permitted by the zoning ordinance. To allow a different use than

that specified in the zoning ordinance would be, in effect, the
amendment of the zoning ordinance by a board not having legislative
power or authority. Since uses to be permitted in any specific
zone are established by the City Commission by adoption of an
ordinance as a legislative act, it is the opinion of the Secretary

 that the granting would be a legislative act capable of beingexercised only by the City Commission and not within the juris-
diction of the Board of Zoning Appeals.

...

In the opinion of the Secretary, the zoning ordinance cal not
and should not be amended through the granting of "use variances".
Therefore, based upon the foregoing review, it is the opinion and
recommendation of the Secretary that the Board of Zoning Appeals r
not take jurisdiction.

019
%*-,fu .

' ·«4.Rft:Ap'
29'49'Ma

In the event the Board does take jurisdiction in this case,
the Board must find that all four of the following conditions are
present before granting the request of the applicant:

1. The variance desired arises from such condition li...9which is unique and not ordinarily found in the
same zoning district.

.-

Ve. ,le*/ .1

?AK·
2. The granting of the permit for the variance will

not adversely affect the rights of adjacent pro-
perty owners or residents.

3. Strict application of the enforcement provisions
of the zoning ordinance would constitute an unneces-
sary hardship on the property owners represented in
the appeal.

*a

4. The variance desired will not adversely affect the
public health, safety, morals, order, convenience,
prosperity or general welfare.

SENERAL COMMENTS

In requesting the variance, the applicant makes the state-
ment that:

(a) that the variance requested arises from a condition
which is unique to the particular property involved .       -
and is not ordinarily.found in the same zoning
district. kEy. t ;.·:...- ' 1
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that the granting of a permit for the variance

will not adversely effect the rights of aajacent

property owners or residents.

(c) that the strict interpretation applied by the
office of the Superintendent of Central Inspection,

creates and constitutes unnecessary hardship upon

the property owner.
- . 21:1

(d) that the variance desired is not against the public

---8....,.w-.„4,:., interest.

It is the opinion of the Secretary that this is merely the
re-statement of the requirements of the ordinance and does not

provide any information as to why or in what manner these
conditions are met in this particular case. In other words,

- - in what manner is this situation unique? What is the hardship? -
financial, or inability to put the property to a reasonable use?

None of these types of questions have been answered by the appli-

cant in his application.

Gordon Whitnall, AIP, planning consultant and recognized mil.......

11 authority on planning matters, including "Boards of Zoning Appeals"
states that before a variance should be granted "there should be

' ' something about the property which does not allow it to be used
in the same manner as other property in the same zoning district".

Cannot this property be used in the same manner as every other
properties zoned "LC" in this area. If the variance is granted, .Fet-

the applicant would be attaining a special privilege not accorded ..mil.....
te@- to other properties in the same neighborhood and zone. Even as a :Il

nonconforming use, if the variance were granted, the property

owner would be obtaining a greater privilege than other nonconform-
12/1//-/I'll-

ing uses, not only for those which might be located in the same RK'zill'll'll'Imillilimils

general area but those throughout the city.

Since the applicant has not submitted any detailed justifica-
tions concerning the four points prerequisite to granting a vari-
ance, it is difficult to try and prejudge any reasons which the
applicant may submit at the hearing. However, the following
should be considered before favorable action is taken on this case.

·: 24t. i. 3·· .*t

I. '1 •

Is there any physical feature of this land which
presents a greater problem to the development than

on adjacent property? Are the surrounding land uses

substantially different and unique from those normally
found in residential districts and light commercial
districts?

3.
it? f.t. . . :f.

. .- %.L,2,
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Will the permission for the expansion of a nonconforming
use (as it will be if the decision of the Supehnt endent
of Central Inspection is upheld), tend to increase or
decrease the value of the residences in the area? This

area, although zoned "Le", is predominately developedwith quality residences. .
< X; 145

If this is not a retail use, will the expansion of such
use create additional traffic of a .different character

than that normally expected and tolerated in either a
residential or "LC" area?

'

.
Will the Board's·action, if approval, establish precedent
for the inclusion of heavier uses in Light Commercial
districts?

.

RI
What is the hardship? Is it financial, and if so is the
hardship a loss of actual dollars or the loss of potential
dollars? Cannot this business be located in an area

already zoned for this type of use since new structures
will be required and the old structures will be removed?

6..'7137'7933 G

It is not alleged that these are all of the matters which
should be examined prior to the Board's consideration, but are
indicative of the type of questions which the staff feels the
applicant should answer before being granted a variance.

" 1

SECRETARY' S RECOMMENDATION

It is the recommendation of the Secretary that this applica-
tion be denied due to a lack of evidence concerning the four
points required by ordinance and due to the applicant ·being given
greater rights in an "LC" zone than are other owners of such land
similarly zoned and located.

m

In the event the Board takes jurisdiction and finds all four
conditions necessary to the granting of a variance to exist, and the
variance is approved, it is recommended that it be approved subject
to the following conditions:

1. Solid wall fencing a minimum of 8 feet in height
shall be provided around all heavy equipment and
material storage area if not located within the

E- new structure.

:. #t.

M - ' I '

Tfir

2. A corporate performance bond, or similar security, in 1.......
the amount of $ shall be filed with the City
Clerk within 30 days from the time the permit is issued.

@34>
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The new structure shall be used only for pwmp sales
and service and uses permitted in light commercial
areas.

No advertising signs. except those normally permitted
in the light commercial district, shall be permitted.

Off-street parking shall be provided in accordance 636 ·44- - ----

with Section 28.04.140 of the zoning ordinance. E "f-

1 The Chairman announced that the appeal from the decision of
the Superintendent of Central Inspection would be considered first.

I

H. R. KUHN, attorney representing the applicant, stated that the
proposed operation is completely retail, and he did not think the
Superintendent of Central Inspection could refuse the issuance of a
permit for construction of a commercial building which would permit a
use that is permitted in the Light Commercial zoning·district. He
noted that Section 28.04.090 ("LC" Light Commercial District) requires
that everything must be within an enclosed building, which is what the

· applicant is attempting to do. He pointed out that the applicant
intends to construct a building in which to house items (water well

I pumps and related equipment) he is offering for sale at retail. He
 ..1. also pointed out that the activity concerns residential type wells

and not oil well supplies or related equipment.

KUHN stated that the applicant has conducted this type of busi-
ness in which he sells water well pumps, parts, repairs pumps and
replaces parts, at this particular location for several years.

KUHN pointed out that the activity carried on by this applicant UNIMIIIIIIIIIII
. is comparable to that of a service station, electrical contractor,

and radio or television repair sales and other service type busi-
ness, all of which ye understands are permitted in Light Commercial
zoning. . gm.......'p

r . . 9.

MA. AunD, s·carea Enar in une past ne nas neara tnls Board discuss

various matters on the legal intent of the wording of the ordinance.
He stated that before a court of law, if reasonable minds can differ
as to intent, the Supreme Court has ruled as recent as last year that
the ordinance of a municipality must be construed in favor of the pro-
perty owner. He pointed out that the City Commission can easily remover
any doubt as to what is meant or intended by amending the ordinance.

ry" ·-/ ,

..% 4: ... t

Efff}tf#*5
.M:Wif .'Y 94.(ri>?4***

KUHN also pointed out that even if well drilling is something
separate from retail, it is a nonconforming use and is still per-
mitted to exixt. There has been no intention that that particular
operation be expanded.

.

.J. I.

th,4344*I

':. . % J . 7.ju:;»S'.4 1% ill 7.7-·;; <0· ·.·.::4·t 4]. '63 ; t. 2.1 .. ',- .. c.. do '•
ki_2.2 2V:, . ..': 4 6

5 1'-O «41:'1. .3. t +., U % .T JEO. di •CU-

m.



i

0. "Mitild- -:Il--Il# */*/EW*
149

i )•9€J:'2''i>13 ' 4, '  i. - 1< 91*.eP

*219-70.-
22»61

Page 50
10-22-63

9 992 :2*.tz J. R. ALBERTSON, 150 South Tyler Road, asked what types of
activity would be carried on on subj ect property if- the mquest
is approved. KUHN stated that it is proposed to do exactly what
has been done on the property in the past - sell water well
pumps, together with related parts. JOHN RICE, 208 South Tyler
Road, was also interested and stated that he was n€i ther in
favor or opposed. ALBERTSON said they would not want their resi-
dential property to decrease in value because of the activities
being carried on on subject property.

The Chairman pointed out that since the property is already
Z.. . i 'LC", anything permitted in that zone could be developed on
the property.

GLEN LYTLE, Superintendent of Central Inspection, stated that
in his opinion an electrical contractor or plumbing contractor
should be located in "C" zoning and that since a certain amount of

4- · the activities of the applicant are contracting, then it was his
decision it should be located in a· "C" category.

The Chairman pointed out that a number of plumbing and electri-
cal contractors, and service stations, are located in "LC" areas

throughout the city.

CHARLES MC CANN, 231 South Tyler Road, noted that septic tanks
are used for sewage disposal in the area, and inquired whether or
not there would be problems created because of water well testing

1...."+7,4= operations which might be carried on at subject property.
idP---

The Chairman pointed out that the problems which might be
created in respect to waste water and sewage disposal would be
handled by the City-County Health Department.

The Chairman asked Lytle if he considered the selling of pumps,
and related merchandise enclosed in a building a "Retail busi-
ness."

LYTLE agreed that it would be but wondered how that type of :

operation could be separated from an existing nonconforming use
since the equipment used in this case makes it basically one
operation.

IAW said he concurred with Lytle that the contracting portion -------
of the operation is not a use permitted in "LC", but pointed out
that there are a number of similar sales and service type busi
nesses located in "LC" zoning.

42*'..
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LYTLE suggested that some may have moved in ithout permits,
, which is the only way his office has control without additional

inspectors to enforce the regulation. He also pointed out that
when a permit is issued the applicant must state what the opera-
tion will be. He stated that his office attempts to visit sites
before issuing permits, but until last year they did not have the
manpower to make such inspections, except on new structures or
investigate something on which a complaint had been registered.

4¢80 1

r.f

01

INA-j t..

IP. .i
·, 3

LAKIN stated that in his opinion, 'if the prime use o f the pro-
perty and the proposed structure is for the selling of pumps, and
related equipment and supplies, that there is no question that the
applicant should be granted the permit. He stated that as the
operation appears in the field now, one gets the idea that it is
that of a contracting operation.

9*=5*lee - a. -1..

01 V Jul -
1. 11 .. KUHN pointed out that the applicant has stated and is willing

. to .swear to the fact, that over 80% o f his gross income comes from
retail sales and if the building can be constructed the retail Illilillillillillsales operation will be conducted from that building. Other

:il activities can be continued in their nonconforming status.
ij>2*

LYTLE again pointed out the difficulty in separating one
operation from the other.

JOHNSON, legal counsel for the Board, said it was an honest
difference of opinion as to whether or not the total oper ation is
purely a retail business. He also pointed out that the Board
must decide whether or not it is purely retail operation-

14*F I
JOHNSON stated that a permit could be granted for construction

of the building to operate purely as a retail establishment.
lu.d

MOTION: LAW moved that the Board uphold the ruling
of the Central Inspection Superintendent insofar as
the contracting portion (including well drilling
rigs and equipment) of this application is hot per-
mitted in "LC" districts and therefore cannot be €I

, conducted in the new building under the ordinance,
and further, based on the statement by the attorney
for the applicant that that portion of the business
which will be conducted in the new building is retail
sales and will constitute over 80% of the sales of

this business, and therefore would be permitted in an
"LC" district.

LAW continued that if the applicant chooses to separate his
now existing nonconforming business under the nonconforming use . 2
provisions of the Zoning Ordinance. that this is not a matter for

C.te ifft:t) 2.' '1 -j}im
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this Board to determine. Consequently, the permit should be
issued for the purely sales portion of. the business.

The above motion was seconded by BAUER and
·carried unanimously.

MOTION: LAW moved, BAUER seconded and it carried
· unanimously that the repair and servicing of pumps
and sales of pumps and related equipment all witnin
the confines of a building is a use permitted as the
Board construes Section 28.04.090.A.1.2 of the
Zoning Ordinance, all as shown by the following
resolution:

.g

*.72--=-r §21 RESOLUTION NO. BZA 28-63 &#31'

WHEREAS, Lloyd Lee Harp, 215 South Tyler Road, Wichita,
Kansas, by H. R. Kuhn, Attorney, 201 Beacon Building, Wichita,
Kansas, has appealed from the decision of the Superintendent of

· Central Inspection, as provided in Section 2.12.590.1, Code of
the City of Wichita; and in addition, if the appeal is not upheld
by the Board of Zoning Appeals, then the applicant requests a
variance, as provided in Section 2.12.590.2, Code of the City of
Wichita, to permit the construction of a 40' x 60' commercial
building; and

':448
WHEREAS, this application relates to property legally -

described as follows:

South half of Lot 50, Westfield Acres, in the 9%77„.

City of Wichita, Sedgwick County, Kanaas.
Generally located on the west side of Tyler 244*082 1
Road in an area .just north of Maple; and 67*. 1
WHEREAS, proper notice as required by ordinance and by *%134*gillillillillillillillillillillill

*04:/Maillilill'll
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, in regularmeeting consider said application on the 22nd day of October, .....
1963; and

WHEREAS, the Board determined that said appeal resulted
from a d.cision of the Superintendent of Central Inspection that the

construction of a building for the purpose of conducting a related 
Code of the City of Wichita; and

sales and service (including well drilling) of water well pumps
is not permitted under Sections 28.04.090 and 28.04.170 of the

r



t--3

.*90:-I'
;*SU'1 --2 'f L . '
*I'i'L '49·%,k .e

44 .s ' 7,/Iipsp:q- , ·· ,r J·%*fi=t'-i-:* <1·194 .:;.+-6iot:147.' > · «-Yem.i

1 -

alli- m/4-1 ·

Page 53 -· 10-22-63

--139*220-1
'- f 2 «·660..·La
h' . = 7434.21

WHEREAS, the Board of Zoning Appeals determined that it
had proper jurisdiction to consider said appeal undar the provi-
sions of Section 2.12.590.1, Code of the City of wichita; and 193

WHEREAS, the property is zoned "Le" Light Commercial; and  

WHEREAS, the attorney for the applicant stated that he
had been advised by his client that 80% or more of the income from

:,4:F . his business is derived from the sales and service of pumps, water
wells and the service thereto; and

te,Em

WHEREAS, the Board finds that activity as described by
the attorney for the.applicant does comply with sub-section 1.2 of
Section 28.04.090.A of the City Code; and .r--

'4: Eis
Pt

WHEREAS, the attorney for the applicant and the Board of
Zoning Appeals both recognize that the well drilling equipment is
comparable to a contractor's business and as such is not a per-
mitted use under Section 28.04.090.A and as such is a nonconforming
use which may not be expanded; and

WHEREAS, the Board indicated that it would order the 
1 · issuance of the permit, and based upon this indication, the attorney -
; for the applicant requested that the variance portion of the appli-

ti-

dilill./gm cation be withdrawn.

..1*' ify?Fl
NOW, THEREFORE, BE IT RESOLVED by the Board o f Zoning ·.

Appeals that the decision of the Superintendent of Central Inspec-
t . tion that the contracting portion of the business in question is

not permitted in the "LC" Light Conunercial District, and that

retail sales are a permitted use, is hereby upheld and that the ./.-.
Board of Zoning Appeals does hereby direct and order the Super- B?iN==1'J

intendent of Central Inspection to issue a building permit for a
commercial building to house a business providing for the sale, m././.imill/"
service and repair of water well pumps and equipment, on property Milillmil'llF.

legally described as follows:

The South half of Lot 50, Westfield Acres, in

the City of Wichita, Sedgwick County, Kansas.
Generally located on the north side of Maple

and on the west side of Tyler Road.

. -7.Nt.

cal'F////9//I/1

354%

The Board further recognizes that the existing well

drilling equipment operation now conducted on the property is not
I and'shall not be considered a conforming use under the provisions

:. of Section 28.04.090, Code of the City of Wichita, and that no
portion of the structure hereto fore authorized, shall be used in

pursuant of this nonconforming .activity.
/4
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AnoPTED at Wichita, Kansas, this 22nd dac of October,
1963.

S/ E. B. Law

a 66
1,11,/4

E. B. Law, Chairman

N ATTEST:

S/ Robert A. Lakin
Robert A. Lakin

Secretary

I.

3. flase_No. BZA 29-63 - Mrs. Thelma Garretson requests Exceotion
to permit a mobile hOITe to remain on property described as
west 75 feet of Lots 22, 23 and 24, Block 17, Jones Park
Addition. .Generallv located on the east side of Wellington
place in an area between 32nd and 33rd Streets North.

LAKIN pointed out the area on the zoning map and aerial map
, and submitted the following written report:

314).8-I- liIALEQBX:

At a recessed meeting of the Board of Zoning Appeals on
October 1, 1963, the Board considered a request from Mrs. Thelma
Garretson of 3200 Wellington Place, that Case No. BZA 18-63 be ---:
reconsidered by the Board. Case No. BZA 18-63, approved by the --

$*reet: I :<I jel/-......
I Board of Zoning Appeals on July 23, 1963, granted Mrs. Garretson .494*%6.-j f'?2

permission to place a mobile home on her property to accommodate 269.1 >N .., ;
**21 I. 1.frd=-iher brother who was completely incapacitated and needed constant :.........1

care. /*642032

One of the conditions attached to the approval of this parti-
cular case was that the mobile home could remain on Mrs. Garret-

son's property as long as Mr. Pew (her brother ) occupied the mobile. '
home. On September 5, 1963, Mr. Pew passed away and according to

 the resolution by which this case was approved, the mobile home ---was to be .removed from the lot. However, Mrs. Garretson requested
that the Board of Zoning Appeals re-open and reconsider BZA Case
No. 18-63, as her brother's widow was still occupying the mobile
home and it was her belief that she would be suffering a severe
hardship if the mobile home was removed from the property.

On October 1, 1963, the Board considered Mrs, Garretson's
request that BZA 18-63 be reconsidered. However, under the Rules
and Regulations of the Board, and·upon the advice of legal counsel
for the Board, the Board decided that Mrs. Garretson must file a
new application because the 15 day period in which a case might
De reconsiaerea Dy ·cne Boara, naa elapsea.

4
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