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Case Filed: 3-13-86
se Filed: 2-13-86
Associated Case: sC7z-0559

APPLICAT!ON DATA: Map No. 5836C (or G)
1. General location: South of 91st Street South in an area between K-15

Highway and t{le Arkansas L.ver

From
Proposed Use: i ish a Demolition Construction
Landfill Site on Property to be zoned "F" Heavy Industrial

Applicant: Larry Lusk

Address 5001 E. /lst Street South, Derby, KS. 67037 Phone 788-2295
Agent: Lowell D. High

Address 1542 S. St. Francis, Wichita, KS. 67211 Phone 264-0341

Rrnei Richard Rumsey Rumsey,Richey ¢ Plurmer, 041 N \Waco ¢7202

Acres: 13.5 ( ft. by 2e2-4481 g

Adjoining Zoning: N "R"&"M-1" S PRE ETR"E"M=1" W "R
Land Use: North East
South West

PICTURE SHEET

PHOTO DATA:
Taken by Time
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WICHITA-SEDGWICK COUNTY

May 5, 1987

METROPOLITAN AREA PLANNING DEPARTMENT

TO: Ron Worley, County Zoning Administrator
FROM: Louise Oiivarez, Senior Planner, Current Plans Division
SUBJECT: DR 86-4 - Special Use Permit for demolition construction 'and-

fill sitc (SW4, 13-29-1E).

On April 15, 1987, the Board of County Commissioners approved the above-
referenced special use permit, subject to a number of conditions (see copy
of resolution attached). ltem F pertaining to the access easement has been
complied with. Items D, G, H, J, K, L, M and N must be complied wiuy prior
to commencing the landfill operation.

Attached for your files is one copy of the approved Grading and Drainage
Plan dated April 15, 1986. Jim Weber in the County Engineer's office also

has one copy of this plan.

Attached to the applicant's copy and the applicant's attorney's copy of this
memorandum is the Floodway Reserve Agreement form which, when properly
executed and returned to Jim Weber, will satisfy the requirement in item D.

If anyone receiving a copy of this memorandum has any questions about this
matter, please call me, or Jack Galbraith, at 268-4421,

: T\t
7Z£f [ Mpé;./,'u i

Louise Olivarez
Senior Planner, Current PTans

LO:blw
Attachments

cc: Larry Lusk, 5001 E. 71st Street South, Derby, KS. 67037
Richard Rumsey, Attorney, 1041 N. Waco, Wichita, KS. 67203
Richard Hunter, Director, Environmental Health Division,
Wichita-Sedgwick County Health Department
Jack Brown, Chief, Environmental Quality, Vichita-Sedgwick County
Health Department
Douglas Hahn, Director, Sedgwick County Environmental Resources

Department

PL/0291/4




WICHITA-SEDGWICK COUNTY May 5, 1987

METROPOLITAN AREA PLANNING DEPARTMENT

TO: Ron Worley, County Zoning Administrator
FROM: Louise Olivarez, Senior Planner, Current Plans Division

SUBJECT: DR 86-4 - Special Use Permit for demolition construction land-
fill site (SW#, 13-29-1E).

On April 15, 1987, the Board of County Commissioners approved the above-
referenced special use permit, subject to a number of conditions (see copy
of resolution attached). Item F pertaining to the access easement has been
complied with., Items D, G, H, J, K, L, M and N must be complied with prior
to commencing the landfill operation.

Attached for your files is one copy of the approved Grading and Drainage
Plan dated April 15, 1986. Jim Weber in the County Engineer's office also
has one copy of this plan.

Attached to the applicant's copy and the applicant's attorney's copy of this
memorandum is the Floodway Reserve Agreement form which, when properly
executed and returned to Jim Weber, will satisfy the requirement in item D.

If anyone receiving a copy of this memorandum has any questions about this
matter, please call me, or Jack Galbraith, at 268-u421.

-

(S E Lot _4//{_.[;'11.1-—‘:7
Louise Olivarez

Senior Planner, Current Plans

LO:blw
Attachments

cc: Larry Lusk, 5001 E. 71st Street South, Derby, KS. 67037

Richard Rumsey, Attorney, 1041 N. Waco, Wichita, KS. 67203

Richard Hunter, Director, Environmental Health Division,
Wichita-Sedgwick County Health Department

Jack Brown, Chief, Environmental Quality, Wichita-Sedgwick County
Health Department

Douglas Hahn, Director, Sedgwick County Environmental Resources
Department

PL/0291/4
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WICHITA-SEDGWICK COUNTY May 5, 1987
METROPOLITAN AREA PLANNING DEPARTMENT

TO: Ron Worley, County Zoning Administrator
FROM: Louise Olivarez, Senior Planner, Current Plans Division

SUBJECT: DR 86-4 - Special Use Permit for demolition construction land-
fill site (SW#, 13-29-1E).

On April 15, 1987, the Board of County Commissioners approved the above-
referenced special use permit, subject tc a number of conditions (see copy
of resolution attached). Item F pertainiig to the access easement has been
complied with. Items D, G, H, J, K, L, M and N must be complied with prior
to commencing the landfill operation.

Attached for your files is one copy of the approved Grading and Drainage
Plan dated April 15, 1986. Jim Weber in the County Engineer's office also
has one copy of this pfan.

Attached to the applicant's copy and the applicant's attorney's copy of this
memorandum is the Floodway Reserve Agreement form which, when properly
executed and returned to Jim Weber, will satisfy the requirement in item D.

If anyone receiving a copy of this memorandum has any questions about this
matter, please call me, or Jack Galbraith, at 268-4421.

LCouise Olivarez
Senior Planner, Current Plans

LO:biw
Attachments

cc: Larry Lusk, 5001 E. 71st Street South, Derby, KS. 67037

Richard Rumsey, Attorney, 10481 N. Waco, Wichita, KS. 67203

Richard Hunter, Director, Environmental Health Division,
Wichita-Sedgwick County Health Department

Jack Brown, Chief, Environmental Quality, Wichita-Sedgwick County
Health Department ;

Douglas Hahn, Director, Sedgwick County Environmental Resources
Department

PL/0291/4
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RESOLUTION No.f#/ﬁ%l?ff'

A RESOLUTION AUTHORIZING A SPECIAL USE PERMIT FOR
CERTAIN LANDS LOCATED IN SEDGWICK COUNTY KANSAS,
UNDER THE AUTHORITY GRANTED BY SECTION 13.F. OF
THE ZONING REGULATIONS FOR THE UNINCORPORATED
AREA OF SEDGWICK COUNTY, KAMNSAS.

BE IT RESOLVED BY THE BOARD OF COMMISSIONERS OF
SEDGWICK COUNTY, KANSAS:

SECTION 1. That after being ordered by the Eighteenth Judicial
District Court in Sedgwick County, Kansas, to reconsider a certain special use
permit request (DR 26-4), and proper notice having been given and hearing held
and under authority of and subject to the provisions of Section 13.F of the
Zoning Regulations for the Unincorporated Area of Sedgwick County, Kansas, a
Special Use Permit to establish a demolition/construction landfill site on property
zoned the "F" Heavy Industrial District is hereby approved on lands legally
described as follows:

CASE NO. DR 86-4

Commencing at a point 418 feet west and 1330 feet south
of the NE corner of the SWi of Section 13, Township 29
South, Range 1 East of the 6th P.M., Sedgwick
County, Kansas; thence eas* parallel to the north line
of said SWi, 323 feet; thence southwesterly 1010 feet,
more or less, to the centerline of Spring Creek, said
point being 190 feet west of the east line of said SWi;
thence southwesterly along the centerline of said
pring Creek to a point 2560 feet, more or less, south
and G40 feet west of the northeast corner of said SWi;
thence northwesterly, 550 feet to a point 2010 feet
south and 642 feet west of the northeast corner of said
SWi; thence northwesterly 315 feet to a point 850 feet
west of the cast line of said SW3; thence northeasterly
to a point 1330 feet south and 498 feet west of the
northeast corner of said SWi; thence east parallel to
the north line of said SWE, 80 feet to the point of
beginning; AND

Commencing at a point 418 feet west and 1330 fect south
of the northeast corner of said SWi; thence S90°00'W
parallel to the north line of said SWi, 40 feet; thence
NO®00E, 464,16 feet; thence N12°30'E, 384.66 feet to the
south line of Lot 1, Block 1, Lusk Industrial Addition,
an Addition to the City of Derby, Sedgwick County,
Kansas; thence N90°00'E along tihe south line of said
Lot 1, 40.97 feet to the southeast corner of said Lot
1; thence 512°30'W, 389.23 feet; thence S0°0N'E, 460
feet to the point of beginning. Generally located
south of 91st Street South in an area botween Betweon
K-15 Highway and the Arkansas River.

CONDITIONS OF APPROVAL:

A. Demolition and construction wastes of the Waste Classifications | and Il as
defined in Chapter V of the Kansas Department of Health and Environment
Bulletin No. &4-4 "Guidelinas for Operation of Solid Waste Management
Systems" shall be the only landfill material permitted. No hazardous or
toxic wastes, as defined by KSA 65-3430 et seq, or putrescible wastes,
shall be permitted for disposal at the site.

The landfill operation shall proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and epproved by KDHE on March 9, 1576, and as later
amended. It sha!l also proceed in accordance with all conditions estaklished

by the Kansas Department of Health and Environment.

The deposit of material on site shall cease and cover material, grading, and
seecding shall be completed no later than 26 months from the day the landfill
permit is issued by KDHE, Grading shall be in accordance with the
Grading Plan dated April 15, 1986. Cover material shall be applied daily.
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Prior to the commencing of the operation, the applicant shall execute a
Floodway Agreement covering the floodway on the south 100 feet of the
application area, as shown on the Grading and Drainage Plan dated April
15, 1986.

The landfill shall only be open to solid waste collection vehicles licensed
under the Sedgwick County Health and Sanitation Code No. 7, A landfill
operator shall be on the site during all hours of operation.  Hours of
operation shall not exceed 8 a.m. to 6 p.m. Monday through Saturday.
n"u::t::ess| to subject property shall be prohibited except during the hours of
operation.

The applicant shall provide a 40-foot wide access easement through his Lusk
Industrial Addition out to 91st Street South. Sald easement shall be valid
for the duration of the landfill special use permit. The applicant shall
submit said easement to the Metropolitan Area Planning Department for
review and approval and for recording prior to commencing the landfill
operation.

An all-weather surfaced road shall be provided from 91st Street South to
the landfill site prior to landfill operations commencing.

An 8-foot high fence shall be installed on the east property line and along
the north side of the floodway on the south to minimize the blowing of any
materials.  Said fence shall be installed prior to the commencing of the
operation. The fence shall be constructed of welded or woven wire with
openings no larger than one-inch.

Upon written notice of any viclation by the County Zoning Administrator or
the Department of Community Health, the operation shall cease and the
violation shall be corrected within 48 hours, and the operation shall not
commence until after a public hearing before the Board of County
Commissioners held within 14 days of the notice of violation and subsequent
action taken by the board.

Within one year and prior to the commencing of the operation, whichever
occurs first, the applicant/owner shall obtain a bond, payable to Sedgwick
County, guaranteeing that cover material, final grading, and seeding are
performed as detailed in the Grading Plan dated April 15, 1986, and in the
Operating Manual referenced in condition B. This bond shall be in the
amount of $10,000 for each acre, or portion thereof, on which waste is
being deposited.

Prior to the commencing of the operation, the applicant/owner shall provide
for installation and monitoring of a network of at least 4 welis which draw
water from the uppermost permanent aquifer. One of these wells will
monitor groundwater upslope of the site, the other three wells will monitor
groundwater downslope from the site. These wells will be installed,
constructed, operated, and sampled to comply with EPA Publication Number
OSWER-9950.1 titled "RCRA Groundwater Monitoring Technical Enforcement
Guidance Document" dated September, 1986, and shall remain in operation
for 15 years from the date of landfill closure. Collection and analyses of
samples from the wells will be accomplished by the County Health Officer
and the actual costs of that monitoring shall be reimbursed by the
applicant/owner.

The applicant/owner shall pay a yearly fee to Sedgwick County to offset the
cost of landfill inspection by the County Health Department. The fee shall
be paid prior to operation of the landfill, and shall be $6,000 for the first
12 months' operation. The fee for subsequent periods shall be established
after review and recommendation by the County Health Officer to the Board

- of County Commissioners. The maximum increase in the fee shall be limited
to 100% for any 12-month period. In no event shall said fee exceed the
actual direct and indirect cost of such inspection.

Within one yeor and prior to the commencing of the operation, whichever
occurs first, the applicant/owner shall file a restrictive covenant for the
application area which shall remain in perpetuity with the property. This
covenant shall prohibit the use of the land for human habitation, prohibit
construction of structures which penetrate the final cap or cover, and
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require approval of the Health Officer for use of the land for production of
food crops. The covenant shall be in such form as may be approved by
the County Counselor.

The applicant/owner shall provide a sign prior to landfill operation. This
sign shall be a minimum of 8 feet wide and # feet high and be prominently
displayed at the site entrance. The sign shall display the following
message in &4 inch or larger letters that contrast with the background:

NO TRESPASSING - NOT A PUBLIC FACILITY
THIS LANDFILL MAY ONLY ACCEPT DEMOLITION WASTES
TRANSPORTED BY LICENSED SOLID WASTE TRANSPORT
VEHICLES., GARBAGE, HAZARDOUS WASTE AND MATERIAL

TRANSPORTED BY PRIVATE OR UNLICENSED VEHICLE IS
NOT ALLOWFD.

LANDFILL OPERATES 8 AM TO 6 PM MONDAY THROUGH SATURDAY.

In addition to the above information, the sign shall contain all information
required by State agencies. The sign shall be maintained in good repair
and be clearly visible.

SECTION Il. That this Resolution shall take effect and be in force
from and after its adoption.

ADOPTED AT WICHITA, KANSAS, this 15th day of April, 1987,

/_\/W )Z_m . Chairman

Tom Scott

Commissioner pro tem

Schroeder

ayouth .

»  Commissioner

Bernard A. Hentzen

Commissioner

o

to-forny by County Counselor

./

ounty Counselor
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RESOLUTION No.'fﬁfﬂ"(qf7

A RESOLUTION AUTHORIZING A SPECIAL USE PERMIT FOR
CERTAIN LANDS LOCATED IN SEDGWICK COUNTY KANSAS,
UNDER THE AUTHORITY GRANTED BY SECTION 13.F. OF
THE ZONING REGULATIONS FOR THE UNINCORPORATED
AREA OF SEDGWICK COUNTY, KAMSAS.

BE IT RESOLVED BY THE BOARD OF COMMISSIONERS OF
SEDGWICK COUNTY, KANSAS:

SECTION 1. That after being ordered by the Eighteenth Judicial

District Court in Sedgwick County, Kansas, to reconsider a certain special use
permit request (DR 86-4), and proper notice having been given and hearing held
and under authority of and subject to the provisions of Section 13.F of the
Zoning Regulations for the Unincorporated Area of Sedgwick County, Kansas, a
Special Use Permit to establish a demolition/construction landfill site on property
zoned the "F" Heavy Industrial District is hereby approved on lands legally
described as follows:

CASE NO. DR 86-4

Commencing at a point 418 feet west and 1330 feet south
of the NE corner of the SWi of Section 13, Township 29
South, Range 1 East of the 6th P.M., Sedgwick
County, Kansas; thence east parallel to the north line
of said SW#, 323 feet; therice southwesterly 1010 feet,
more or less, to the centerline of Spring Creek, said
point being 190 feet west of the east line of said SWi;
thence southwesterly along the centerline of said
Spring Creek to a point 2560 feet, more or less, south
and 640 feet west of the northeast corner of said SWi;
thence northwesterly, 550 feet to a point 2010 feet
south and 642 feet west of the northeast corner of said
SWi; thence northwesterly 315 feet to a point 850 feet
west of the east line of said SWi; thence northeasterly
to a point 1330 feet south and 1498 feet west of the
northeast corner of said SWi#; thence east parallel to
the north line of said SWi#, B0 feet to the point of
beginning; AND

Commencing at a point 418 feet west and 1330 feet south
of the northeast corner of said SWi; thence 590°00'W
parallel to the north line of said SWi, 40 feet; thence
NO°00E, u464.46 feet; thence N12°30'E, 384.66 feet to the
south line of Lot 1, Block 1, Lusk Industrial Addition,
an Addition to the City of Derby, Sedgwick County,
Kansas; thence N90°00'E along the south line of said
Lot 1, 40.97 feet to the southeast corner of said Lot
1; thence S512°30'W, 389.23 feet; thence S0°00'E, M"50
feet to the point of beginning. Generall¥ located
south of 91st Street South in an area between between
K-15 Highway and the Arkansas River.

CONDITIONS OF APPROVAL:

A,

Demolition and construction wastes of the Waste Classifications | and 1l as
defined in Chapter V of the Kansas Department of Health and Environment
Bulletin No. 4-4 "Guidelines for Operation of Solid Waste Management
Systems" shall be the only landfill material permitted. No hazardous or
toxic wastes, as defined by KSA 65-3430 et seq, or putrescible wastes,
shall be permitted for disposal at the site.

The landfill operation shall proceed in accordance with the Operating Manua$
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment,

The deposit of material on site shall cease and cover material, grading, and
seeding shall be completed no later than 36 months from the day the landfill
permit is issued by KDHE. Grading shall be in accordance with the
Grading Plan dated April 15, 1986. Cover material shall be applied daily,




Prior to the commencing of the operation, the applicant shall execute a
Floodway Agreement covering the floodway on the south 100 feet of the
application area, as shown on the Grading and Drainage Plan dated April
15, 1986,

The landfill shall only be open to solid waste collection vehicles licensed
under the Sedgwick County Health and Sanitation Code No. 7. A landfill
operator shall be on the site during all hours of operation, Hours of
operation shall not exceed 8 a.m. to 6 p.m. Monday through Saturday.
Access to subject property shall be prohibited except during the hours of
operation.

The applicant shall provide a 40-foot wide access easement through his Lusk
Industrial Addition out to 91st Street South. Sald easement shall be valid
for the duration of the landfill special use permit. The applicant shall
submit said easement to the Metropolitan Area Planning Department for
review and approval and for recording prior to commencing the landfill
operation.

An all-weather surfaced road shall be provided from 91st Street South to
the landfill site prior to landfill operations commencing.

An 8-foot high fence shall be installed on the east property line and along
the north side of the floodway on the south to minimize the blowing of any
materials. Said fence shall be installed prior to the commencing of the
operation, The fence shall be constructed of welded or woven wire with
openings nc larger than one-inch.

Upon written notice of any violation by the County Zoning Administrator or
the Department of Community Health, the operation shall cease and the
violation shall be corrected within 48 hours, and the operation shall not
commence until after a public hearing before the Board of County
Commissioners held within 14 days of the notice of violation and subsequent
action taken by the board.

Within one year and prior to the commencing of the operation, whichever
occurs first, the applicant/owner shall obtain a bond, payable to Sedgwick
County, guaranteeing that cover material, final grading, and seeding are
performed as detailed in the Grading Plan dated April 15, 1986, and in the
Operating Manual referenced in condition B. This bond shall be in the
amount of $10,000 for each acre, or portion thereof, on which waste is
being deposited.

Prior to the commencing of the operation, the applicant/owner shall provide
for installation and monitoring of a network of at least 4 wells which draw
water from the uppermost permanent aquifer. One of these wells will
monitor groundwater upslope of the site, the other three wells will monitor
groundwater downslope from the site. These wells will be installed,
constructed, operated, and sampled to comply with EPA Publication Number
OSWER-9950.1 titled "RCRA Groundwater Monitoring Technical Enforcement
Guidance Document" dated September, 1986, and shall remain in operation
for 15 years from the date of landfill closure. Collection and analyses of
samples from the wells will be accomplished by the County Health Officer
and the actual costs of that monitoring shall be reimbursed by the
applicant/owner.

The applicant/owner shall pay a yearly fee to Sedgwick County to offset the
cost of landfill inspection by the County Health Department. The fee shall
be paid prior to operation of the landfill, and shall be $6,000 for the first
12 months' operation. The fee for subsequent periods shall be established
after review and recommendation by the County Health Officer to the Board
of County Commissioners. The maximum increase in the fee shall be limited
to 100% for any 12-month period. In no event shall said fee exceed the
actual direct and indirect cost of such inspection.

Within one year and prior to the commencing of the operation, whichever
occurs first, the applicant/owner shall file a restrictive covenant for the
application area which shall remain in perpetuity with the property. This
covenant shall prohibit the use of the land for human habitation, prohibit
construction of structures which penetrate the final cap or cover, and
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require approval of the Health Officer for use of the land for production of
food crops. The covenant shall be in such form as may be approved by
the County Counselor.

The applicant/owner shall provide a sign prior to landfill operation. This
sign shall be a minimum of 8 feet wide and # feet high and be prominently
displayed at the site entrance. The sign shall display the following
message in 4 inch or larger letters that contrast with the background:

NO TRESPASSING - NOT A PUBLIC FACILITY
THIS LANDFILL MAY ONLY ACCEPT DEMOLITION WASTES
TRANSPORTED BY LICENSED SOLID WASTE TRANSPORT
VEHICLES. GARBAGE, HAZARDOUS WASTE AND MATERIAL
TRANSPORTED BY PRIVATE OR UNLICENSED VEHICLE IS
NOT ALLOWED.
LANDFILL OPERATES 8 AM TO 6 PM MONDAY THROUGH SATURDAY.
In addition to the above information, the sign shall contain all information
required by State ugencies. The sign shall be maintained in good repair
and be clearly visible.

SECTION Il. That this Resolution shall take effect and be in force
from and cfter its adoption.

ADOPTED AT WICHITA, KANSAS, this 15th day of April, 1987.

Chairman

Commissioner pro tem

Schroeder

ommissioner
ayouth.

Bernard A. Hentzen

Commissioner

ﬁ a orry by County Counselor
0

unty Counselor
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WICHITA-SEDGWICK COUNTY May 5, 1987

METROPOLITAN AREA PLANNING DEPARTMENT

| TO: Dale Rea, Deputy City Clerk
‘ =277
FROM: Louise Olivarez, Senior Planner, Current Plans}/,f/.

SUBJECT: Recording of document associated with DR 86-4,

On April 15, 1987, the Board of County Commissioners approved the above-
referenced special use request. One of the conditions of approval was the
granting of a private access easement. Attached is the appropriate easement
which has been submitted to us for recording. Please record this document
with the Register of Deeds and bill Planning Department account number
755-68-360-50000-295-000-000. | would like to have the recorded document
returned to me for our files.

Thank you. R £ C EW l
GFYHCs OF oIry ¢lemy |
MAY g 1087 I
| LO:blw Rl
| Attachment - Al
g JUN 04 1987
° ; : MET O ITAN - nnad NG
RaGio et S P
o I I
PL/0292/4
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DR %6-44

INGRESS AND EGRESS EASEM :t. tn 890 e (3 /5

The undersigned,/ Larry Lusk ., being
owners of the following escribe property, to

Lot 1, Block 1, Lusk Industrial Addition, an Addition to the

City of Derby, Sedgwick County, Kansas.

hereby grant to the owners of the following described property, to
wit:

See Exhibit A

and to their successors in title forever, an Ingress and Egress
Easement for the purpose of access to serve the second above
described property, over and across the following described property:

See Exhibit B

WITNESS OUR HANDS this 18th day of April , 1986 .

! STATE ?\: '“" mm‘; :

State of Kansas s MICROFILMED
Sedgwick County OF RECORD

0.
PA
BE IT REMEMBERED, that on this |87 day of _ AppiL  neqsT="
198( , before me a Notary Public in and for said County and State,
came__ L and s
to me personally known to be the same persons who executed the
foregoing document and duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto subscribed my name and
affixed my official seal on the day and year last above written.

JIM E. B!SHOP
STHTE 0 hschs
Iy fpsl Bxg. 89 __

My commission expires:

g AT A it g

e R T
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EXHIBIT A

Commencing at the Northeast Corner of the Southwest Quarter

of Section 13,T29S,R1E of the Sixth Principal Meridan, Sedgwick
County, Kansas; thence West 285 feet along the north line of
said Southwest Quarter; thence South 270 feet, at right angles
from said North line; thence Southwest 614.57 feet, with a
deflection of 12 degrees, 30 minutes right from the preceeding
course; thence South 460 feet, with a deflection of 12 degrees
30 minutes left from preceeding course, to a point of beginning
said point being 418 feet West and 1330 feet South of said
Northeast corner of the Southwest Quarter; thence parallel to
the North line of said SW 1/4, 323 feet; thence Southwesterly
1010 feet, more or less, to the center line of Spring Creek,
said point being 190 feet West of the NE corner of said SW 1/4;
thence Southwesterly along the centerline of said Spring Creek
to a point 2560 feet, more or less, South and 640 feet West of
the NE corner of said SW 1/4; thence Northwesterly, 550 feet to
a point 2U!0 feet South and 642 feet West of the NE corner of
said SW 1/4; thence Northwesterly 315 feet to a point 850 feet
West of the NE corner of said SW 1/4; thence Northeasterly to

a point 1330 feet South and 498 feet West of the NE corner

of said SW 1/4; thence East parallel to the North line of said
SW 1/4, 80 feet to the point of beginning.

AND

Beginning at a point 1330 feet South and 418 feet West of the

NE corner of the SW 1/4 of Section 13,T29S,R1E of the 6th P.M.
Sedgwick County, Kansas; thence S90° 00'W parallel to the North’
line of said SW 1/4, 40 feet; thence NO°O00'E, 464.46 feet;

thence N12°30'E, 384.66 feet to the South line of Lot 1, Block 1,
Lusk Industrial Addition, an Addition to the City of Derby,
Sedgwick County, Kansas; thence N90 00'E 40.97 feet to the SE
corner of said Lot 1; thence S12°30'W, 389.23 feet, thence S0°00'E,
460 feet to the point of beginning.

EXHIBIT B

Beginning at the Southeastern most corner of Lot 1, Block 1,
Lusk Industrial Addition, an Add:tion to the City of Derby,
Sedgwick County, Kansas; thence S90° 00'W along the South line
of said Lot 1, 40.97 feet; thence N12°30'E, 501.90 feet to the
north line of said Lot 1; thence N90°00'E along the north line
of said Lot 1 and along the north line of said SW 1/4, 283.14
feet; thence S49 06'19"E, 61.10 feet; thence S90°00'W, 297.23
feet; thence S12°30'W, 460.92 feet to the point of beglnnlng




WICHITA-SEDGWICK COUNTY Mayigar 1987
METROPOLITAN AREA PLANNING DEPARTMENT

TO: Ron Worley, County Zoning Administrator

FROM: Louise Olivarez, Senior Planner, Current Plans Division

SUBJECT: DR 86-4 - Special Use Permit for demolition construction land-
fill site (SWi, 13-29-1E).

On April 15, 1987, the Board of County Commissioners approved the above-
referenced special use permit, subject to a number of conditions (see copy
of resolution attached). Item F pertaining to the access easement has been
complied with. Items D, G, H, J, K, L, M and N must be complied with prior
to commencing the landfill operation.

Attached for your files is one copy of the approved Grading and Drainage
Plan dated April 15, 1986. Jim Weber in the County Engineer's office also
has one copy of this pfan.

Attached to the applicant's copy and the applicant's attorney's copy of this
memorandum is the Floodway Reserve Agreement form which, when properly
executed and returned to Jim Weber, will satisfy the requirement in item D.

If anyone receiving a copy of this memorandum has any questions about this
matter, please call me, or Jack Galbraith, at 268-4421.

Louise Olivarez
Senior Planner, Current Plans

LO:blw
Attachments

cc: Larry Lusk, 5001 East 71st Street South, Derby, KS. 67037

Richard Rumsey, Attorney, 1041 North Waco, Wichita, KS. 67203

Richard Hunter, Director, Environmental Health Division,
Wichita-Sedgwick County Health Department

Jack Brown, Chief, Environmental Quality, Wichita-Sedgwick County
Health Department :

Douglas Hahn, Director, Sedgwick County Environmental Resources
Department

bce: Norma Moore, 9339 Southeast Boulevard, Derby, KS. 67037

PL/0291/4




Sedgwick County, Kana.

FLOODWAY RESERVE AGREEMENT

WHEREAS, to assure protection of the interests and safety of the public, it becomes necessary that Sedgwick County,
State of Kansas, Party of the Second Part, provide flood protection and preserve the natural drainageway through the
establisment of a "FLOODWAY RESERVE” within the property below described.

AND WHEREAS, , Party of the
First Part, is the rightful owner of, or legal agent for, the above property;

THE PARTIES HERETO AGREE as follows: That the Party of the First Part, for himself, his heirs, executors,
admiuistrators, and assigns for mutual considerations and covenants herchy agrees with the Party of the Second Part
and its successors that a FLOODWAY RESERVE over and across the following described portion of the above described
tract is necessary for the protection of the health and welfare of the county. The Party of the First Part hereby places the
following described portion of the above described tract in the FLOODWAY RESERVE and state that he fully
understands that by placing this portion of the tract in said Floodway Reserveno human habitat may be built therein and
that any other obstruction to be placed therein shall be permitted only with the approval of the Kansas State Board of
Agriculture, Division of Water Resources in accordance with KSA 24-126 or the appropriate governing body:

FURTHER, the “FLOODWAY RESERVE" shall be the responsibility of the owners of the property, Party of the First
Part, until such time as the governing body exercising jurisdiction under K.S.A. 82a-301 elects to assume the responsibility
for maintenance of, and improvement of drainage. Provided further that no building shall be constructed on, or within
said “FLOODWAY RESERVE" nor shall any fill, change of grade, creation of channels or other work be carried on
without the permission granted under K.S.A. 24-126, the Sedgwick County Engincer, or his successor.

Grantor ___ , their heirs or assigns, to have full use and enjoy the premises except for, and subject to the right of the
Grantee for the purpose herein granted.

DATEDTHIS . DAYOF

PARTY OF THE FIRST PART




SR N A Y g T I T e . sy

STATE OF KANSAS) o
SEDGWICK COUNTY)

I hereby certify that on this day of .19 , before

me the undersigned, a Notary Public in and for the County and State aforesaid, came

to me personally known to be the same person : ———— who signed and executed the above and

foregoing instrument and duly ackowledged the execution of the same.

WITNESS my hand and Notary Seal on the day and date last above written.

NOTARY PUBLIC

My appointment expires

SUBMITTED TO THE OFFICE OF COUNTY ENGINEER AND THE BOARD OF COUNTY
COMMISSIONERS FOR APPROVAL ON

| PARTY OF THE SECOND PART
APPROVED BY: SEDGWICK COUN'TY COMMISSIONERS

DIRECTOR, BUREAU OF PUBLIC SERVICES/ CHAIRMAN
COUNTY ENGINEER

ATTEST:

COUNTY CLERK

APPROVED AS TO FORM ONLY:

~ ASSISTANT COUNTY COUNSELOR

2015-0 (Pago 2 - Floodway Aeserve Agreement] (Rev 1/86)




WICHITA-SEDGWICK COUNTY May: 571987
METROPOLITAN AREA PLANNING DEPARTMENT

TO: Dale Rea, Deputy City Clerk

FROM: Louise Olivarez, Senior Planner, Current Plans

SUBJECT: Recording of document associated with DR 86-4.

On April 15, 1987, the Board of County Commissioners approved the above-
referenced special use request. One of the conditions of approval was the
granting of a private access easement. Attached is the appropriate easement
which has been submitted to us for recording. Please record this document
with the Register of Deeds and bill Planning Department account number
755-68-360-50000-295-000-000. | would like to have the recorded document
returned to me for our files.

Thank you.

LO:blw
Attachment

PL/0292/4




. INGRESS AND EGRESS EASEM’

The undersigned,/ La 5 Lusk 3 , being
owners of the following described property, to wit:

Lot 1, Block 1, Lusk Industrial Addition, an Addition to the

City of Derby, Sedgwick County, Kansas.

hereby grant to the owners of the following described property, to
wit:

See Exhibit A -

and to their successors in title forever, an Ingress and Egress
Easement for the purpose of access Lo serve the second above
described property, over and across the following described property:

See Exhibit B

WITNESS OUR HANDS this 18th day of April , 1986 .

State of Kansas
Sedgwick County )

™
BE IT REMEMBERED, that on this |8~ day of PlL_ s
198, before me a Notary Public in and for said County and State,
came % and s
to me personally known to be the same persons who executed the

foregoing document and duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto subscribed my name and
affixed my official seal on the day and year last above written.

JIg
0T
STATL 07 &g
- My Anst Exp. 89|




EXHIBIT A

Commencing at the Northeast Cornmer of the Southwest Quarter

of Section 13,T29S,RIE of the Sixth Principal Meridan, Sedgwick
County, Kansas; thence West 285 feet along the north line of
said Southwest Quarter; thence South 270 feet, at right angles
from said North line; thence Southwest 614.57 feet, with a
deflection of 12 degrees, 30 minutes right from the preceeding
course; thence South 460 feet, with a deflection of 12 degrees
30 minutes left from preceeding course, to a point of beginning
said point heing 418 feet West and 1330 feet South of said
Northeast corner of the Southwest Quarter; thence parallel to
the North line of said SW 1/4, 323 feet; thence Southwesterly
1010 feet, more or less, to the center line of Spring Creek,
said point being 190 feet West of the NE corner of said SW 1/4;
thence Southwesterly along the centerliie of said Spring Creek
to a point 2560 feet, more or less, South and 640 feet West of
the NE corner of said SW 1/4; thence Northwesterly, 550 feet to
a point 2010 feet South and 642 feet West of the NE corner of
said SW 1/4; thence Northwesterly 315 feet to a point 850 feet
West of the NE corner of said SW 1/4; thence Northeasterly to
a point 1330 feet South and 498 feet West of the NE corner

of said SW 1/4; thence East parallel to the North line of said
SW 1/4, 80 feet to the point of beginning.

AND

Beginning at a point 1330 feet South and 418 feet West of the

NE corner of the SW 1/4 of Section 13,T29S,R1E of the 6th P.M.,
Sedgwick County, Kansas; thence S90°00'W parallel to the North
line of said SW 1/4, 40 feet; thence NO°00'E, 464.46 feet;

thence N12°30'E, 384.66 feet to the South line of Lot 1, Block 1,
Lusk Industrial Addition, an Addition to the City of Derby,
Sedgwick County, Kansas; thence N90°00'E 40,97 feet to the SE
corner of said Lot 1; thence S12°30'W, 389.23 feet, thence S0°00'E,
460 feet to the point of beginning.

EXHIBIT B

Beginning at the Southeastern most corner of Lot 1, Block 1,
Lusk Industrial Addition, an Addition to the City of Derby,
Sedgwick County, Kansas; thence S90°00'W along the South line
of said Lot 1, 40.97 feet; thence N12°30'E, 501.90 feet to the
north line of said Lot 1; thence N90°00'E along the north line
of said Lot 1 and along the north line of said SW 1/4, 283.14
feet; thence 549 06'19"E, 61.10 feet; thence $90°00'W, 297.23
feet; thence 512°30'W, 460.92 feet to the point of beginning.

i e




BOARD OF SEDGWICK COUNTY COMMISSIONERS
5 PROCEEDINGS

Regular Meeting, April 15, 1987

Ms. Barbara Mehl, a member of the Sereening Com mittee, asked to ask a
question. "The County Com mission has asked for..ds keeping the authority to
fire and hire the seven department heads...but you have stated the authority to
direct them is to go to the County Manager? Is each of these seven
departments...are they supposed to go to the five of you for any guestions...just
80... 2"

Chairman Scott replied, "No, no; theyll go to the County Manager. I think he
explained it in this letter that he read...what the...who they would answer to and
what..."

Ms. Mehl stated, "But if you're keeping the authority for his job—to hire and fire-
_if he doesn't particularly like what the County Manager says and he comes to
the Com mission..."

b
Chairman Scott replied, "No, no; I think he'd go through Personnel, which is
directly under the County Manager."

Mr. Bayouth asked Mr. Arnold to read the part of the letter pertaining to the
question.

Mr. Arnold read, 'Likewise, the 1987 organizational chart for Sedgwick County,
Kansas, will remain the same regarding day-to-day operating procedures. The
Com mission's authority over the seven bureau directors does not affect the
operational structure of the County.'

Chairman Scott added, "And youll be getting a copy of this just as soon as he
gets it."

THERE WAS A FIVE-MINUTE RECESS.

L METROPOLITAN AREA PLANNING DEPARTMENT

DR 86-4. Request for Special Use Permit to establish a demolition
construction landfill site on property zoned WF" Heavy Industrial District,
located south of 91st Street South in an area between K-15 Highway and
the Arkansas River.

Mr. Marvin S. Krout, Director, Metropolitan Area Planning Department, stepped
to the podium and greeted the Con missioners. "{e have one Planning item this
morning; it's a request for a Special Use Permit to establish a landfill site for the
disposal of demolition and construction waste materials on a 14-acre property
located between K-15 and the Arkansas River.

SLIDES WERE SHOWN.

WIt's the area outlined in heavy black tape in the map in front of you. The areais
generally in the vicinity of K-15 to the east...on the right...the Arkansas River...
on the west...south of 91st Street South and south of the City Limits of Derby.
This request was heard by the County Com mission in April of 1986 along with a
request for Heavy Industrial "F" zoning. The landfill site requires toth Heavy
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BOARD OF SEDGWICK COUNTY COMMISSIONERS
: PROCEEDINGS

Regular Meeting, April 15, 1987

"Com mercial zoning—"F" zcning—and a Special Permit to be approved in the
County. Current zoning on the tract had been "R," which is the zoning in most
of the surrounding area, the exceptions being the area im mediately to the north
of the City of Derby, which is the Derby Sewage Treatment Plant, zoned Light
Industrial and land above that in the County is zoned Light Industrial also.

"The Derby Planning Commission and the Metropolitan Area Planning
Com mission back in 1986 had reviewed both cases and recommended approval,
subjec to a series of conditions for the Speecial Permit. The County
Com mission, however, voted 3-0 to deny both the “F" zoning—the Heavy
Industrial Zoning—and the Special Permit. The applicant appealed that denial to
District Court. In January of this year, the Court ruled that the Com mission's
action in denying the zone change to Heavy Industrial was arbitrary and
capricious and ordered that the zoning be changed from Rural to "F" Heavy
Industrial on the 14 acres outlined in the black tape. So that zoning today on our
zoning maps is Heavy Industrial

"With regard to the Special Parmit for the 1andfill operation, however, the Court
indicated that the Com mission should have stated the factors which it was
considering in arriving at its decision to deny the case, did not approve the
Special Permit for the landfill but remanded the case back to the County
Com mission for an additicnzl hearing, which was scheduled for this morning at
which time, additional evidence should be presented by both sides—those in favor
and opposed to the Special Permit for the landfill.

"This property is part of a sanitary landfill site that was approved by the State
Department of Health and operated until 1984 when it was closed. Most of the

filling operations, however, occurred to the west...or to the left on this map of
this 14 acres in question today. The applicant today is desiring the Special
Permit fromthe County Com mission and will also need subsequent state permit
approval to bring this area, which is depressed in relation to his surrounding
property, back up to the grades of that surrounding property. He agrees to
restrict the landfill material to only waste from demolition and construction
activity and no other kinds of waste materials.

"The area im mediately to the north is, as I said, the Derby Sewage Treatment
Plant; that property and the other area on the east of K-15 outlined in brown
tape is in the Derby City Limits. Most of the remaining area is in the County
zoned Rural Residential..aerial photograph which gives you an idea of the
character of the area...the area in heavy black tape is the 14 acres in question.
The area to the west is the former sanitary landfill site; the dark area is an old
sandpit. To the north is the sewage treatment plant outlined in black and red
tape; the area to the right of the area and request is the floodplain of Spring
Creek and between Spring Creek and the railroad and K-15, there are... believe
three homes that are approximate to the proposed landfill site...another
photograph taken at more distance showing the site in relation to the surrounding
land uses.

"This is the grading plan...one of the conditions for approval would require the
final grading and drainage be in conformance with this plan and that a floodway
along the southern boundary, which is part of the Spring Creek Flood Plan, a
floodway agreement be submitted for the approval of the County Engineer to
keep that area clear for floodway purposes.

T will go through quickly some of the slides of the area. This is taken from west
of the Derby Sewage Treatment Plant and north of the old landfill site looking
south into the old landfill site—not the 14 acres we're looking at today. This is
north of the 14 acres from the old sanitary landfill site looking east into the
Derby Sewage Treatment Plant."
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BOARD OF SEDGWICK COUNTY COMMISSIONERS
: PROCEEDINGS

Regular Meeting, April 15, 1987
Mr. Schroeder asked, "What are we looking at in that slide?"

Mr. Krout replied, "That's the Derby Sewage Treatment Plant in the
background."

Mr. Schroeder asked, "And that right in front?"

Mr. Krout replied, "That's a roadway that has been used to get access into the
south of the..."

Mr. Schroeder asked, "But standing water; is that what that is?"
Mr. Krout replied, "It's sludge,"

Mr:. Bayouth asked, "Is that snow?"

Mr. Krout replicd in the negative.

Mr. Schroeder asked, "What kind of sludge?"

Mr. Bayouth asked, "Are you saying the white is sludge?"

Mr. Schroeder asked, "And that's on this proposed site?"

Mr. Krout replied, "No, this is off the site but in the area that would provide
access to the 14 acres."

Mr. Schroeder asked, "That's an open sludge area?"

Mr. Krout replied, "The applicant will have to indieate to you, but I think this
area has not been totally cleaned up—the old sanitary landfill site—in accordance
with all the state require ments.

"These slides are a year old but I was out there last week, and it reflects a pretty
accurate indication of what is out there today."

Mr. Bayouth asked, "It's not on this site?"

Mr. Krout replied, "This is looking at the proposed 14 acres, which is, you
Know...over this fill ar=a is the depressed area that would be filled from zero to
six feet. The 14 acres all the way to the wooded area, which is the eastern
boundary of the proposed tract—this was taken from the old sanitary landfill site
that's off the 14 acres looking at the 14 acres...this is looking at that site again
looking southeast this time.
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BOARD OF SEDGWICK COUNTY COMMISSIONERS
: PROCEEDINGS

Regular Meeting, April 15, 1987

WThis is looking away from the 14 acres...old sanitary landfill site..some
abandoned vehicles that are on the sanitary landfill site today...not on the 14
acres in question."

Mr. Hentzen asked, "Can you tell me...you referred to the old sanitary landfill,
and this is 2n additional 14 acres that are not part of the old sanitary landfill?"

Mr. Krout replied, "My understanding...and County Health Officials will probably
have to confirm this..ds that the old sanitary landfill permit had included the 14
acres, and some filling had occurred on the 14 acres but not very much;j that's
why it's in the depressed...the grades are depressed relative to the remainder of
the site which has been filled."

Mr. Hentzen asked, "Who owns the old sanitary landfin?"
13

Mr. Krout replied, 'T believe that Mr. Lusk, the applicant, and this request on the
14 acres also, owns the remainder of that tract."

Mr. Hentzen asked, "And that's a picture of what the old landfill looks like?"

Mr. Krout replied in the affirmative and added, "And most of those vehicles are
still there at this time."

Mr. Schroeder asked, "Is he in charge of this? There's no operations on that land
right now. He's not leased that land to anybody?"

Mr. Krout replied, "None that I'm aware of."

Mr. Bayouth stated, "Question...the old landfill..they put everything In there;
right?" 5

Mr. Krout replied, "It was a sanitary Jandfill so was allowed...not hazardous
waste but allowed most municipal wastes."

Mr. Bayouth stated, "There's a difference in what he has been putting in against
only building materials, solid waste, and no trash."

Mr. Krout continued, "..Jooking north of that area with the abandoned vehicles
again at the old sanitary landfill site. This is taken from K-15 looking west
across the railroad to one home that is between the railroad and Spring Creek
nearby to this proposed landfill site...this is another home further to the north.
This shot is taken again from the entrance to the landfill site; the landfill site
would be beyond—in the background beyond the Derby Sewage Treatment Plant,
which is shown in the background on this slide."

Mr. Bayouth asked, "How old is the landfill itself?"
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BOARD OF SEDGWICK COUNTY COMMISSIONERS
% PROCEEDINGS

Regular Meeting, April 15, 1987

Mr. Krout asked if County Health could say when it was permitted by the state.
it was closed in '84. The applicant says 1975 is when it was opened.

npfter word of the Distriet Court's decision, Planning Department convened a
meeting with the staff from the Health Department, Environmental Resources,
and law office to review this case again, and specifically to go over the
conditions of approval for the Special Permit to see if there were any conditions
that ought to be added or modified that would provide better safeguards for the
County and for nearby property owners.

"Ye have reviewed the conditions and have recommended a revised set of
conditions to you which were in your packet and your memorandum that was
dated April 6. We have added five new conditions to the ones that were
recom mended by the Planning Com mission and that you heard last year; we have
modified five additional conditions out of the total of 13 that are before you
today. Let me just try to highlight some of those items in terms of the existing
and the conditions and modifications.

k
"Condition A would limit the type of material to democlition or construction
waste as defined by the state.

"Condition B would require that the operation be in compliance with all state-
imposed conditions. They will have to apply for a state permit even after
receiving approval from this body for a Special Permit.

"Condition Three requires completion within 36 months of their obtaining the
state permit...requires that they grade the property in conformance with the

grading plan that you saw...that they apply cover material on a daily basis to
cover the fill material.

"Condition D would execute the Floodway Agreement along Spring Creek that I
talked to you about per the request of the County Engineer.

"Condition E clarifies that this landfill site will be open only to licensed trash
haulers...dn addition requires that there be an on-site operator on the site to
monitor by the applicant during the time of the operation. The operation is being
limited to Monday through Saturday, 8 a.m., to 6 p.u.

"Sections F and G require the accessroad from 91st Street South to the site.

Condition I requires that on written notice of a violation from the Zoning
Administrator or the Health Department, the operation must cease and the
viclation needs to be corrected within 48 hours and cannot begin again until a
hearing by this body—by the County Com missioners—is held to make sure that the
violation has been corrected.

"Section J is a new condition; it would require a bond of $10,000 per acre that's
being filled to ensure that the cover material, the grading, and the seeding after
the operation is completed is in accordance with the proposed plan. That's a new
condition; it is normally a state requirement, but we're putting this in there to
make sure that the state would understand that that's what the local government
is looking for."

Mr. Bayouth asked, "Are you joking...or am I reading this right? This bond shall
be in the amount of $10,000 for each acre..."

Mr. Krout added, "...that is opened up. That doesn's mean that he would pay
410,000, but he would have to get a bond that would guarantee $10,000 be
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Regular Meeting, April 15, 1987

nayailable for each acre that opens up. He would have the cheice of being able
to open up one acre at a time or any number of acres at a time. So if he wanted
to only fill one acre at a time, he would only have to take out the one $10,000
bond."

T il - Sl

Mr. Bayouth asked, "Does the City do this on their landfill that isn't..."

Mr. Krout replied, "The City is responsible totally for the landfill so, no, we don't
have a bond."

Mr. Bayouth stated, "But this is strictly soli” waste and not hazardous..."

Mr. Krout replied, "That's right. This is the amount of money that the staff feels
is necessary to make sure that the site is properly covered, graded, and seeded
after the fill goes in. If someone walks off that property and the County needs to
take care of that problem and bring it to the condition that was guaranteed by
the grading plan, this guarantees there will be money available."

Mr. Schroeder asked, "Mr. Krout, isn't this also guaranteeing that if somehow
hazardous wastes were dumped into that facility, that they could be removed?"

Mr. Krout replied, "No; this bond would not do that. That was addressed inItem
L, and I will speak to you on that. This just assures that the site will be put back
into a reusable condition—a better condition than you've seen in some of the
photographs on the old landfill and that it will be done at no cost to the County.
In fact, my understanding is...County Health, I think, can give you some more
information about it...that this is a normal requirement—a bond like this—not
necessarily in the amount of $10,000—but a bond like thisis a normal requirement
today at the state and their permitting of landfills, including one limited to
demolition and brush.

'Ttem K requires the installation of monitoring wells to monitor the groundwater
for a period of 15 years after the site is closed...monitor the groundwater
upstream and downstream of this 14 acres...so that the County can be assured
that nothing has been put in that shouldn't be put in...that it has, in fact, been
confined to construction and waste material. This is a way to monitor the water
quality in the area and to make sure over the long term that in fact that has been
done. The costs of monitoring will be borne by the applicant/owner over that
period.

"Let me skip over Item L; that has to do with bonding to take materials away.

"tem M requires that the applicant file a restrictive covenant on the property
that would prohibit the use for residential purposes...would prohibit the
construction with structures that would have piers that would break into the final
cover...penetrate the final cover of the cover material that goes over the landfill
site and would require Health Department approval in order to use this land in
the future for any food crops.

"tem L was a suggestion to...what we needed also was not a bond just to make
sure the site was clean but that what if, by mistake, hazardous wastes went into
the site; what assurance do we have; how can we get that material out? Item L
was intended to be a bond to pay for the cost of excavating and disposing of any
wastes that were found on the site to be hazardous and needed to be removed. It
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Regular Meeting, April 15, 1987

"yas recom mended to be in the amount of $100 per cubic yard of waste; that's
approximately the cost of removing and disposing of wastes like this if they were
found.

"Since we developed that recom mendation, we've been in contact with the
applicant and also with bonding agencies. We verified the applicant's claim that
this would be very costly..d mean very costly. The cost of a bond like that, ifit
were obtainable, and there's some question as to whether or not this owner or
anyone else would really be able to obtain a bond like this on this site, would
require a premium of $300,000 per year. It would have to run every year for the
three years of the operation and for 15 years after the operation to make sure
that over that long period of time, there were no hazardous wastes detected by
the groundwater wells.

"The Planning staff would suggest to you that maybe the ultimate guarantee, but
that that kind of condition would be very difficult tc comply with, and it would
not be a reasonable condition for the County Com missioners to impose. We think
there ought to be an economigally feasible way to fill a depressed site like this
and there also ought to be a way to dispose of construction wastes that are
occurring in the urbanized area. We suggested an alternate condition which I
passed out to you when this hearing began. The purpose of this condition is
rather than try to deal with the problem after the fact, to try to provide for
more effective enforce ment and monitoring during the operation itself.

"This applicant is going to require a burden on the County Health staff in terms
of proper monitoring of the site to make sure that the right materials are going
in, the hours are being complied with, and all those other conditions that we
talked to you about. Then that...County Health and Planning feel that that is
going to require more manpower than you currently have on staff to do an
adequate job of monitoring and that it would be appropriate to require the
applicant as a condition of this approval to pay for the part-time expenses of the
additional staff resources that would be necessary to properly monitor the site.
The Health Department suggests that at least in the first year that that amount
would be about 20 percent of a person year or $6,000.

"I think it would probably be appropriate for me to read this substitute condition
for Condition L into the Record. The applicant/owner shall pay a yearly fee to
Sedgwick County to offset the cost of landfill inspection by the County Health
Department. The fee shall be paid prior to operation of the landfill, and snall be
$6,000 for the first 12 months of operation. The fee for subsequent periods shall
be established after review and recom mendation by the County Health Officer to
the Board of County Com missioners. The maximum increase in the fee shall be
limited to 100 percent for ary 12-month period. In no event shall said fee
exceed the actual direct and indirect cost of such inspection.

"We are suggesting that you substitute that condition to provide for additional
staff inspection, resources for the condition on bonding to remove wastes. The
Director of Environmental Resources has addressed some reservation about that
substitution; he's available to address any concerns you have...as well as
representatives of the County Health Department."

Mr. Bayouth asked if this had been done before in Sedgwick County—the fees.

Mr. Krout replied, "No; not to my knowledge and not to the County Health's
knowledge."
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Mr. Richard Rumsey, representative oif' the applicant, stepped to the podium.
"This area apparently has been used as a dump of one sort or another since 1962.
Mr. Lusk acquired the property in 1969, operated it at that time under no license
whence none was required as I understand it at that time. He leased the
property in 1975 and in the early BOs, instituted litigation against the then tenant
to comply with certain regulations, to cancel the lease, and to close the landfill
He subsequently was given a 10 percent interest in the tenant's corporation and
he lost, in my opinion, his control—his lever—and it was not operated, as I think
has been emphasized before, in a manner maybe that it should be.

"The landfill closed in 1984, He, in the ensuing months, worked with the
Planning Department...not only of Sedgwick County but also of Derby...he
worked with the Com missions in both Derby and Sedgwick County—the Planning
Com missions, and they came up with a list of regulations that have been read to
you in part today that you had before...some of you had before you the last time
this came up. Some of them were extremely prohibitive, I thought, but Mr. Lusk
was willing to comply with them.

"In any event, after these w;re for the most part adopted and approved by Mr.
Lusk and zlso the Planning people that were at least helping to formulate these
requirements and regulations, he went before the Derby Planning Com mission.
He was a member. He sat in the audience, and they passed and adopted this
proposal 5-0. It then came before the Sedgwick County Planning Com mission,
and it was approved 5-2; one of the people that voted against it at that time
thought that Mr. Lusk should post a $10,000 or $5,000 bond to cover each acre as
he developed it. Mr. Lusk at that time was unwilling to do so; he since has
agreed to do that and agreed to do it at the last hearing in front of this body. As
you know, it was denied 3-0 the last time we were in this position.

"The District Court, in addition to the findings that have been read to you, made
several others.. They found that the highest and best use of this property was
Heavy Industrial. They made a finding that the character of the
neighborhood...the zoning and uses of nearby property, the suitability of the
subject property for the use to which it has been restricted, the extent to which
the removal of the restrictions were detrimental to nearby property, the length
of time the subject property has remained vacant as zoned, and the relative gain
to the public health, safety, and welfare all dictate that the property should be
zoned "F" Heavy Industrial District...that was the ruling of the District Court.

"Right now, without a permit...and we're certainly not saying we're going to do
these things, but I think it might be interesting to know what can be put in that
area right now without a permit. I'm not going to read all of them. Mr. Lusk
could put in an acetylene gas manufacturing plant; he could put in an alcoholic
beverage manufacturing plant; he could put in asphalt manufacturing or refining;
he could put in blast furnaces; he could put in boiler works; he could put in tar-
asphalt roofing or waterproofing manufacturing; he could put in a vinegar
manufacturing plant; he could put in salt works; he could put in a rubber
manufacturing company, rock crushers; rolling mills...all of these are allowed
presently on this particular piece of land. Again, Mr. Lusk isn't doing that, but
you should know what...at least the Court felt...could be put in this particular
area.

"Now I've asked Mr. Jack Brown of the Health Department to come up here
today. The requirements and regulations that have been imposed on Mr.
Lusk...he's willing to comply with anything that's reasonable, anything that's fair,
and anything that you would impose on anybody else asking for a landfill
operation utilizing construction and demolition materials, and that's what it's
limited to now.
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"They've included in these requirements a clause that reads like this: If you are
in any way in violation, you've got 48 hours to correct; he can live with that. I
presume those would be working hours. Then it says, even if you correct it, you
have to appear before the County Com mission; that doesn't seem fair and it
doesn't see w’ reasonable if he corrects it that he would have to appear before the
County Commission. Idon't mean to be facetious but if you were told to buid a
jail and the restrictions and the regulations were set out and you built according
to the plans, specifications, and restrictions...would you expect to be called back
before the District Court and questioned on your compliance with those
regulations? This is what you're asking Mr. Lusk to do. It seems a little bit
unreasonable.

nYou've put in a clause, and I don't know whether it's fair or not fair, but all of
the trucks are supposed to be licensed by the County. I don't know and some of
you, I'm sure, are more familiar than I with this...whether all contractors who
haul coastruction ©aterials are licensed by the County. We're not talking about
trash here; we're talking about demolition and construction materials. I don't
know whether that's reasonable or not..maybe it is, maybe construction people
should become licensed.

"Then they're talking about imposing a 46,000 fee on Mr. Lusk so that they can
come out and inspect him. I've asked Mr. Brown to bring up with him today..X
talked a couple of days ago with the Assistant County Counselor...to bring up
with him any requirements that have been imposed at any time on any other
Jandfills, whether it's for trash or whether it's for construction material requiring
a $6,000 or any fee for that matter for the County to come out and monitor or
view the landfill. I just ask Jack, "Has there ever been such a requirement?'

Mr. Jack Brown of the Health Department replied from the audience in the
negative.

Mr. Rumsey continued, "Maybe Mr. Lusk should pay something, but I don't know
whether he ought to pay 20 percent of a County employee's wages to come up
and do what nobody else is paying anything for.

T sometimes wonder that if these requirements and restrictions that were placed
on him in April of 1986 were sufficient, why are we having to extend them; why
today do we need more? I don't know. Maybe they're necessary, and I'm not
saying that we aren't going to comply or will comply at this point, but I think the
Com mission has an obligation to be reasonable...even if you think Mr. Lusk is in
the minority. I think you...and it's been emphasized today about sound
government; I think it's 2 good point, and Tm sure you're all interested in it. But
sound government means, I think, being fair and reasonable...not only to the
majority but also to the minority. Mr. Lusk, I suppose, could leave this property
maybe the way it is; he doesn't want to do that.

wye have an engineer with us that will state that this landfill operation will
eliminate some pollution. The rock, the dirt covering,..you've got 48 hours'
notice if he makes a mistake...you've got a cover that's guaranteed and bonded
by $10,000 bond; the state requires $5,000 as I understand it...and also the
drainage, as I understand it, is away from the creek and will be into the river—
the groundwater drainage, which I think some people have expressed some
coneern about.

"The only thing I'm saying at this point is that Mr. Lusk has been arguing and
fighting and trying to cooperate, really, with at least the administrative bodies
since sometime in 1985 when he first applied for a permit and a zoning change in
Derby. They now want..they're putting roadways in.and a lot of these
requirements are reasonable, and I don't mean to say they aren't. Maybe the
ones
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"ye talked about are reasonable. It doesn't seem like maybe they are. As long
as you treat him evenhandedly, fairly, and reasonably, then I think he ought to
comply with whatever regulations or require ments that you've got.

"At least one of these arrows that you had on your screen that somebody was
calling sludge is the City of Derby property; it's located on the City of Derby. I
don't know...there was at least one other arrow that was pointed toward City of
Derby property. Certainly the property has not been used since 1984, and I'm
sure it's in a run-down condition. But we'd certainly emphasize and urge you to
consider granting this permit. Thank you."

Chairman Scott asked for questions.

Mr. Hentzen stated, "Mr. Chairman, just a word of clarification...Mr. Rumsey,
contractors, of course, have to have a license to operate here in Wichita and if
they haul their own trash, thgy have to have a trash permit on that truck. I'm
not sure that's what the requirements said, but I imagine why the suggestion
came forward was so that that is a method of control of what's dumped there.

"The other point about the fee for inspections...it may not...you implied that it
might be unfair because we hadn't done it before. I'm going to suggest that we
make new improve ments in our operation all the time, and this just might be the
first time we made this improvement if that is determined to be necessary. Sol
don't want to let you imply that we shouldn't do it or can't do it; I just want to
tell you that if it's a good idea, We probably willdo it. That's allI had to say."

Mr. Bayouth-asked, "How much is a trash hauling permit? I have no problem
living with the control, but for a small independent contractor that may haul one
1oad of solid waste to a fill site...which we still have to find a place to dump it..I
don't think he should pay the same as a trash collector that goes door to door
collecting everything from garbage to hazardous waste and everything else.
There can be a hardship there somewhere, and L.."

Mr. Richard Hunter, Environmental Health Director, City-County Health
Department, stepped to the podium. "As Mr. Hentzen indicated, this is a method
of control. Right now, a hauler that operates entirely within the City of Derby
would not be subject to-the County licensing requirements, and this would
require then that any vehicle, even one originating within the City of Derby.'

Mr. Bayouth asked, "What about the City of Wichita?"

Mr. Hunter replied, "They would be required to have one because then they would
be operating outside the County or outside the City Limits."

Mr. Bayouth stated, "Again, it's back to the fees for a small contractor to haul
concrete or whatever; it reaches a point where it's prohibitive. You know, I can
understand the control, but I think they should be licensed in a different manner
with a lower rate...and they're not in the trash hauling business; they're not
making a living off that trash or solid waste."

Mr. Hunter stated, "We use the fees to provide for inspection of the vehicles, and
there are certain costs associated with that that the fees are an
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"attempt to recover: they vary according to the type of vehicle that's
involved...a packer truck costs more than a flatbed type truck or dump truck."

Mr. Bayouth asked, "Do they use packer trucks to haul solid waste?"

Mr. Hunter replied, "They would not for this de molition waste, but these types of
trucks would fall then in the lowest license fee category.”

Mr. Schroeder asked, "If one of the large trash hauling firms—BFI or somebody
like that—were to use one of their large containers to fill with demolition to put
into that dump, do they not come under the same restrictions then?"

Mr. Hunter replied in the affirmative.
13

Mr. Schroeder continued, "Then they are making a living at that because that's
their business; is that right—de molition materials?"

Mr. Hunter replied, "That's correct."

Mr. Schroeder continued, "...just because a contractor tears down his own
building and builds a new one doesn't mean that's the only kind of people you're
going to have dum ping into that facility; isn't that right?"

Mr. Hunter replied in the affirmative.
Chairman Scott asked for the next speaker.

Mr. Delamater, with Delamater Engineers, stepped to the podium. 'T'm a
consulting engineer and licensed professional engineer in several states with
about 50 years of experience in construction and engineering work. I might say,
incidentally, regardless of what some people think, T'm probably about as rabid an
environmentalist as you'll find anywhere around the country because I don't like
Jjobs which destroy the environment. As a civil engineer, I think that's basically a
fact of life because civil engineering, in fact, is an environmental protective
profession; it involves clean water, sewage treatment, flood control, water
conservation—the whole range of protecting natural environm ents.

"My first job was with the Corps of Engineers up on the Missouri River where we
were doing a bank stabilization to protect the banks. The river had been washing
out whole farms and destroying country a half mile-wide until we put in the
levees and jetties which control it. Beyond that, I might note, I've had about 12
years of experience with public agencies all the way from the City, County,
State, and a couple Federal agencies; I'm probably the only one in captivity with
that record. So I do understand the problem for public agencies and their need
for control of such activities. I went through the saltwater deal up in the Burton
0il Field and I went through the manure dumping for cattle feeding operations,
ete.

"When I set up as 2 consultant, it naturally followed that a good part of the work
I would do would be in water rescurcss—design watershed dams, did a lot of
stream maintenance, bank protection, and that sort of thing.
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4y hen the landfill sitvation aross and the bill was passed to provide control over
landfill operations and require plans, the firm in which I was a partner
im mediately went into that work, and we designed landfills for several counties in
this area, and also, of course, for Mr. Lusk as a private operator. It was not Mr.
Lusk; we did not work for him; we worked for the operator to whom he had
leased this ground. We did design a landfill which was designed to supplement
that which had already been built which came partway across the property; our
landfill was to extend that same slope out to the riverbank and, therefore, build
up the entire area so that it could drain off towards the river and not allow
ponding of water on top of this garbage.

"We did do the plans; they were adequate, and they would have worked had they
been followed. Unfortunately, they weren't followed; they weren't inspected...as
near as I can find, with all due respects to the public agencies involved. Neither
the City nor the County evidently paid any attention to it. The plan called for
two monitoring wells, which I understand were never evea insiill2d; they never
were monitored, apparently. So the man doing the work went out there and did
what he cotton-well picking pleased, and he wound up by dumping trash about
eight feet higher than the plan called for and went bayond the limits of the
plan...didn't put in any monitoring wells. So now we wind up with a mess out
there which is definitely a hazard to the environment.

CHARTS WERE SHOWN.

"Part of this...you've already seen. This entire area that Mr. Lusk owns...this
being the riverbank...the sandpits...the road leading over to K-15...Sewage
Disposal Plant in this area. The original landfill before the first permit was in
here...the other landfill, which we designed which was not complied with, was
this area here which you can see from the contour, wound up with a mountain
about eight feet high...to show a little more clearly...an enlargement of the
specific areas involved. We show on there the existing contours...to demonstrate
what they mean...put the red arrows to indicate where the water is draining right
now—this way off the high fill down into the low spot in the middle; part of it
draining off back to the creek. It winds up with a trough right down through the
middle which is six or seven feet below—about eight of ten fest—below the high
spot. This is just the perfect bowl sitting in there to collect rainwater and no
place for it to go except to drain down through that old landfill. From where I
sit, that's probably a perfect invitation to carry contamination down through that
old fill to contaminate the groundwater.

"There's only two ways to stop that that I know of; one is to cover the whole
thing with a rubber sheet and that's probably kind of expensive for 14 acres. The
other way is to build it up with inert material high enough to form a roof over it
so that you can drain off the water that falls to where it won't be harmful; that's
exactly what the plan is that we're proposing here. If we put fill in here...fill it
up high enough so that all will drain off this direction, basically, down over
across the other several acres of ground...eventually would reach the river or
would soak into the ground. The main thing was to drain away; it would
eliminate the hump and make this a solid continuous siope all the way down
across the entire 14 acres. That would pretty well eliminate any seepage down
through the fill especially when you've got eight or ten feet of materixl
compacted in there with a solid cover on it.

"There's two or three ways to fill this. I think one suggestion made by one of the
neighbors, I understand, was to fillit with dirt; that would be fine except for two
or three things. In the first place if you put dirt in there, it's going to settle
too...come right back to the same thing unless it is totally compacted, foot by
foot, all the way up to the top just as you were doing a highway fill. Even then,
you will have 14 acres of dust blowing across the neighborhood. We did some
figuring and eame up with 80,000 yards of dirt, and that's a lot of dirt. Figuring
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"$5 a yard, probably a pretty good guess, I think a minimum of $3 for contractors
furnish fill compacted in place—more likely about $5. You're talkdng about
anywhere from $250,000 to $400,000 to fill this with dirt and pack it so it would
drain. I don't think anyone in his right mind is going to spend $400,000 or even
$250,000, which is about $16,000 an acre to correct this situation; in addition,
dirt is a valuable com modity here. You pay $10 a load to put it in your backyard;
we need it every time we build a bridge or highway—dirt for compaction. I think
it would be an economic stupidity to take 80,000 yards of dirt out there...bury it
in a hole and cover it up, so it isn't even reasonable.

"Another way and the better way to do it is to fill this with totally inert,
insoluble material which can be compacted to form a solid, inert base and then
put soil on it. I might note, incidentally, that if we're talking about construction
material—this is bricks, concrete, maybe chunks of lumber, wallboard, you name
it—that kind of stuff if packed down heavily with a heavy packing machine, can
be packed and will stay solid. It will make a base which is not going to move
probably ever; whereas compared with trash and regular landfill...that stuff you
can pack it all you want to hut it's still going to spring back. You can't pack
garbage, tin cans, and bottles. This kind of material can be packed and can be
made a solid...even water runs through it. You're not going to dissolve anything
which will damage the environment underneath. As far as we're concerned, it's
the perfect way to do the job.

"There is another method that's been done, which would probably be the easiest
and fastest, especially if you've got a sand pump, and that would be to pump that
full of sand; that's been done one or two places around here...pump 80,000 yards
of sand in there, youll alsc have several million gallons of water soaking down

through that landfill. I don't think anybody is going to tolerate that.

"I could go back in again in my checkered experience...one of my jobs was with
the County Engineering Department; I was Acting Engineer for some time. At
that peint, the County Engineering Department was the only agency that had
anything to do with control of drainage and stream maintenance and that sort of
thing; in fact I was also Chief Engineer for the North Wichita Drainage District.
We did any work that was done on the riverbanks. In '3 or "i4, we ran into a
situation on the Big Arkansas River north of MacArthur where the River makes a
big sweeping bend...Broadway here, Hydraulic down there...MacArthur Road
here, Rock Island tracks...Interstate coming up here...somewhere in this area, we
had a big area bigger than this Courthouse which had washed back into the bank
which was simply a mudhole fillad with weeds and trash and no good to anybody.
We decided the only way to take care of that would be to fill it with suitable
material

"We went down along the bank and put in a row of jetties to establish a bankline
and actually separate the river from the opening...then we started a fill using dry
trash—rock, sand, demolition material...at that time, trash haulers in Wichita
hauled only dry trash; there was nc garbage involved. We filled that thing, and
we put a pump in and pumped sand and used a bulldozer and mixed that stuff
constantly...kept a constant mixture going of rocks, sand, lumber, you name
it...to fiil that whole area up to the bank level...put the brush along the banks so
it would give us some bank protection...filled it up to completely take care of
that wash-out. T've looked at this aerial photo to see if I can figure out where
that was, and I can't even find out where that was...lines where I can kind of
vaguely make out where it might have been, but Il defy anybody to find out
where it is or where it's any different from the land next to it. I think thatis a
case where this precise sort of thing did work very satisfactorily to no one's
objection whatsoever, and it proves rather conclusively that this system will
work."
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Chairman Scott asked how much more time Mr. Delamater would need.

Mr. Delamater replied, "Well, about another five minutes, I suspect. I have some
slides I'd like to show."

Chairman' Scott asked, "Do I have a motion to give him another five minutes?"

MOTION

Mr. McCray moved to extend five more minutes to Mr. Delamater.

Mr. Bayouth seconded the Motion.
3
Chairman Scott asked for discussion; there being none, the vote was called.
VOTE

Chairman Tom Scott Aye
Chairman Pro Tem Mark F. Schroeder Aye
Com missioner David Bayouth Aye
Com missioner Bernard A. Hentzen Aye
Com missioner Billy Q. MeCray Aye

Chairman Scott announced, "You have five more minutes, sir."

Mr. Delamater continued, "I would like to have time to complete the
presentation.

"T'm not even sure myself that this kind of fill comes under the landfill provisions
because it does not involve household garbage, trash, or anything of that sort. I
have gone through these requirements that are set up and to me, they're a little
extreme. They're conditions which were not made, as said before here, even for
a trash and garbage dump. But there is a need for this kind of fill to get rid of
construction materials, and I don't know of any better way to solve the problem.
Of course, the attorney mentioned he could do a lot of other things with that
ground down there.

"As to future use of this ground...again, with this sort of fill I see no problem
with it at all; T wouldn't be afraid to set my house on top of this fill outside the
possible fact there's some gas up through it. It is an excellent way to build a
roof over this area ancd provide for drainage.

"These slides...J checked...a little bit of junk..."
Mr. Schroeder asked, "What are we looking at?"

Mr. Delamater replied, "This is looking out across this area we're talking about
today...a hole down here thal needs to be filled...more trash...private bunch of
Junk...then I went over and took pictures of the completed fill right next to it.
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"That's the kind of thing we're talking about winding up with that you can plant
that...do anything you want to with it. It's a good use of the ground."”

Mr. Sehroeder asked, "Is that a recreation area?"

Mr. Delamater replied, "No; it could be. A lot of landfills are used for that;
that's one of the best uses for them. This right now is simply a vacant area with
grass and weeds on it. I went down and took another picture of that...again I
can't find where that fill was so it's completely covered up.

'T stand before you strictly as an engineer, and I'm not going to argue law. I
think this is unquestionably the best possible solution to this problem. As to
requirements, I'm bafi’»d at some of them...will say from the Health
Department's...and this is probably the most important one...they didn't mcntion
maintaining the finished grade on this job, which should be done in order to make
it work. b

"The whole purpose to this is to get a cover over the solid waste which will be
impenetrable, which will drain off the water, and which will do the job
economically and quickly as possible and without any possible threat to the
environment in the area...in fact, it will solve a problem I don't think people even
recognize they have. Thank you."

Mr. Schroeder asked, "What do you consider construction materials...demolition
materials...what would..."

Mr. Delamater replied, "Anything you would haul off a construction site."

Mr. Schroeder asked, "Would that include things like insulation, Styrofoam, tar
paper, asbestos..df they're not checked and balanced by..."

Mr. Delamater replied, "No, no; don't say asbestos; that's a dirty word. You'd
have to get a permit from the President of the United States on asbestos."

Mr. Schroeder asked, "Will there be somebody at that gate to check each load to
make sure there's no asbestos?"

Mr. Delamater replied, "There's no one in his right mind..I think Mr. Hentzen
will agree, that's going to tuuch it with asbestos..."

Mr. Schroeder stated, "We hope everybod;'s in their right mind then."

Mr. Delamater stated, "That's controlled...that's a federal regulatic:.."

Mr. Schroeder stated, "I realize that."

Mr. Delamater continued, "...packed up and sealed in bags and hauled out to a
special.”
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Mr. Schroeder stated, "0.K. Let's take the asbestos off there. Styrofoam, tar
paper, and insulation...do you think that would be a contaminant to groundwater?"

Mr. Delamater replied, "I don't know how...pretty inert. None of it will dissolve
in water that I know of.

"Of course what may happen...we do a lot of basement inspections and I get
around some of them before they backfill the basement. If they don't want to
haul it off, they just dump all the stuff next to the house to feed the termites
and bury it..make it too tough on them. I think you need to encourage
contractors to take the stuff down there and fill it...incidentally it would include
also pavement."

Mr. Rumsey returned to the podium and asked, "Mr. Delamater, do you feel that
a permanent restrictive covenant covering that property prohibiting residences
or any type of break to the capds unreasonable?" 7 %

Mr..Delamater replied, "I think that's kind of stretching it a little bit. I said a
while ago, I wouldn't be a bit afraid of setting my mobile home on top of that
thing. The only reason you wouldn't..if you had a shallow dump, it wili generate
gas and you would not want to go out and sit on top of an ordinary...as Mr.
Hentzen says, a trash dump. But this is not a trash dump; this is a landfill of
solid material. I see no reason for these super-duper restrictions. I don't knew
of any purpose that you couldn't use it for,"

Mr. Schroeder asked, "I don't know who can answer this...once this project is
completed, what can be built on top of that? Can any structure be placed, built,
or erected on that property?"

Mr. Rumsey asked, "May I? As I understand the restriction at this time and
would be for all time...it would eliminate any human habitation so nobody's house
could ever be put on there—not five years, not ten years after it was completed.
Further, they have a requirement where apparently no pilings could even be put’
in the ground so apparently... don't know what requires pilings. The only thing
that I understand could be put there could be a floating foundation. You
probably know more about that than I do. But what it amounts to is
almost...again putting the property back to no construective use.

"We can understand where no crops should be grown on the land without first
obtaining the Health Department's permission and if those requirements are
reasonable, then it's all right. That's the reason I asked Mr. Delamater if he had
an opinion along those lines because it didn't appear to me to have an everlasting
restriction that prohibits, really, maybe use that could be on there according to
Mr. Delamater after it was completed."

Mr. Schroeder stated, "So you're saying that no housing quarters of any kind—
mobile, permanent—could be put on that property."

Mr. Rumsey responded, "No. You could probably put...well, as long as you didn't
break the cap..."
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Mr. Schroeder asked, "...s0 you could put mobile homes on that property?"

Mr. Rumsey continued, "...that would be possible, apparently. Well, no; they
also...excuse me...they also have a clause that no human habitation can exist on
the property so you could not put mobile homes on unless they were used for
something other than humans."

Mr. Richard Hunter returned to the podium. "We strongly suppert that portion of
the clause that would require that no human habitation be on that property.
That surrounding area and area beneath that property still was at one time a
municipal dump a2nd would be subject to things like gas generation, perhaps
contaminants in the soil that people should net be in long-term, day-round
contact with. The purpose of the provision that they not install footings or other
foundation structures that penetrate that cap is that cap is there to prevent the
very percolztion of water down through the waste that Mr. Delamater
mentioned. So we would net want it breached once it was in place and
vegetation established."

Chairman Scott asked for anyone else in favor of the Permit.

Mr. Delamater returned to the podium. "I see no possible excuse for the
requirement for a permit to grow crops on this. There are places in the country
where we irrigate crops with sewage affluent. I think that would probably be one
of the very best uses of it. I can't conceive of any way that there could be any
problem with growing crops out there,"

Chairman Scott for asked persons who opposed the item to speak.

Mr. Russ Davisson, Attorney retained by various landowners surrounding the
property which is the subject of this request, stepped to the podium. 'I asked to
appear for them this morning and discuss with you their opposition to the Special
Use Permit. Before I make my remarks, there are a few of them who have sonme
remarks they the mselves would like to make, and I would like to give them that
opportunity at this time."

Ms. Norma Moore, resident in the area, stepped to the podium. "My family,
which also includes my parents, Roscoe and Carol Warren, live south of Derby
along Spring Creek, a small creek that borders our entire property line from
north to south on the west side. Our property is also across the creek from the
proposed dump site.

"At this time, I have a couple of pictures I'd like you to look at of the landfill as
it is; they were taken this weekend. Some of the pictures Mr. Delamater showed
you where he said there was water is actually sewage sludge from the Derby
Sewage Plant on Mr. Lusk's property.

"We've lived in this area since the early 1970s, and we're sadly familiar with
Larry Lusk's past involve ment with the operation of the former Derby Dump. He
was not only the landowner but was also part owner and operator, along with
Jerry Ingstran. This dump was a health hazard and a travesty and as much as Mr.
Lusk would like to distance himself from it, he was a very involved player in that
troubled, shoddy operation.
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"Today we, as neighbors, are being asked once more to endure three more years
at the very least of a similar operation. I'm well aware there's a difference
between solid waste, municipal trash, and demolition construction trash but in
some respects, it's negligible. You're still going to have some blowing; you're
going to have papers from construction materials, but it's a similar operation.
But trash is trash, and the operator hasn't changed. The location has shifted only
slightly; it's closer now to Spring Creek than it was to the Arkansas River as it
was in the past.

nSince 1983 we have attended meetings, wrote letters, signed petitions, and
spoke with state and local health agencies and/or ad ministrators on almost a
daily basis. We have followed every rule to try to bring some relief to our
property and our peace of mind. Here we are in 1987, still facing this same
possibility. I hope we can learn from our past, and I hope we won't continue this
and won't let history repeat itself.

"Please Com missioners, particularly Mr. Schroeder who is our representative, be
our strong voice and put an eng to this once and for all. Thank you."

Mr. Bayouth asked, "You moved there obviously, but the dump had been there
prior to your building or moving in?"

Ms. Moore replied, "My parents bought that land in 1968; Mr. Lusk bought his
about 1969 I believe he said."

Mr. Bayouth asked, "You built there after the dump...the dump was started in
527" .

Ms. Moore replied, "I can't give you exact dates..."

Mr. Bayouth stated, "You've got Derby Sewage; you've got a dump site; we have
an opportunity to clean it up with these regulations that God would have a tough
time Miving by. I'm sure Mr. Lusk is...he hasn't exactly made this the garden spot
of Derby in the past, but we have an opportunity to clean it up, well monitored
and supervised by the County. Three years isn't very long. If it remains the
same, I wouldn't want it the same either...so what I'm saying is...there has to be
a fair compromise. Solid waste and trash are still two different things.

"If it's a well managed fill site, I think we can make everybody happy and clean it
up within a reasonable time...and not to exceed a certain time. So we have the
power to do that. I just don't..I want to be open-minded; I still haven't made a
decision as of yet. I want to be fair to everyone, even you...and we have an
opportunity to clean this mess up. That's where I stand.”

Ms. Moore stated, "I guess what I would say to you is, 'Yes, I want the mess
cleaned up as well, but I feellike we had that opportunity when it was closed out
the first time, and it wasn't.'

Mr. Bayouth stated, "Obviously we didn't nave the Environmental Protection,
research, and everything else we do today. Again, no matter what anyone says
or thinks, we have ¢to have a place to dump solid waste, no
matter...somebody...and we're certainly not introducing anything new and
different into the area. I would have an easier time living with this than trying

Page No. 36




BOARD OF SEDGWICK COUNTY COMMISSIONERS
. PROCEEDINGS

Regular Meeting, April 15, 1987

"o find a new location, believe me, because we're not introducing anything new
and different. So, that's where Icome from on this. I think overall, if we follow
the guidelines and recom nendations of the Planning Department, I think we can
be proud of what we finish out there...and well supervised and monitored."

Ms. Moore re marked, "That's been part of the problem in the past."

Mr. Bayouth added, "Because you may wait 20 years to get it done any other
way."

Mr. Schroeder stated, "Mr. Chairman, if you please..I think there was a
statement made by the attorney though that they had a problem with the $6,000
a year because this isn't som ething that's been done in the past, so who's going to
monitor that if they want that stricken?"

3

-

Mr. Bayouth responded, "Again, we have provided services before at the cost to
the County, and there's an area that we're going to have to look into. Maybe we
can charge an inspection fee for every time they go out and inspect it; I don't
know. There must be an answer to this, and I'm sure we can get it done."

Chairman Scott asked for the next speaker.

Mr. Clarence Cherry, owner of the property to the south, stepped to the podium.
"In the previous one, we had a lot of trash blow over and a lot of it came down
the creek, as you could see by the high bank that it has built on the west side of
the creek. And I believe that this has kind of bottle-necked the water that
comes down the creek and as they build on up, they're going to force the water in
quicker with the cement and the roads they're putting...I don't know whether this
is going to do anything to Derby; that's their concern. But if it does, I think
maybe that could be looked at.

"Tm like Norma...that if you take care of it, fine; but if it's not, somebody's
going to have to take care of it..ds the Com mission here going to do it, if we
have the same existing problem at the end of it? Are you personally...have you
gone down and looked at it...walked over it? I think before you make a decision,
you ought to walk over it. Thank you."

Mr. Bayouth stated, "Mr. Chairman...the only thing I can say is if they comply
with their drainage plan...and again, that's going to drain toward the river...and
they comply with all of these requirements, again, the whole neighborhcod's
going to benefit from it. I think you have a great opportunity to clean it up at
Mr. Lusk or whoever..I don't know who they are...at their expense, and I'm sure
that now that he szes there are these requirements... think we can get the job
done, and I think you'll be happy when it's completed. The way it is, certainly no
one's happy."

Mr. Bob McHenry, representing the McHenry land im mediately to the north of
the dump, stepped to the podium. "We operate a nursery and a farming operation
north of the area.

'l would like to state that I've had an experience with this since the early 50s
with the dump inception in the early 60s, and there were no regulations at that
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ntime. About everything went in there that was possible. Over the years, we've
had continual trouble with smoke from unset fires, and we've had to keep our
crews out to pick up trash. But this is all past history. It's closed down now; it
was ordered to be closed and filled, and we're at peace with everything.

nWe did establish in the late 50s or early 60s...Soil Conservation established a
drainway and drained our lands for nursery production. When the dump came in,
they diked it over, and it's no longer in effect. It's ruined this aspect of the
drainage plan. In the 40s the Corps of Engineers put a dike along the Arkansas
River; this dike is still in place on our property. On the dump property, it's been
used for fill. They used it to close out the previous landfill.

npsIsee it, our water table down there is very high; we're only about six feet to
water. We have a vested water right just to the property to the north, and we're
concerned about the pollution of the water. I would say...and not to keep you
unduly long on this matter, but we're at peace with it now; it's been a long
standing thing of aggravation. We'd like to protect our land by the permanent
closing of this site. Also, wehave neighborhoods developing to the east; there's
probably five houses under construction at the present time. They have to look
into this area 21l the while.

'n surprised that the City of Derby isn't here because they are an adjacent
landowner to this area as well. Thank you."

Mr. Bayouth stated, "Excuse me, the City of Derby also has a vested interest;
they have a Sewage Disposal Plant there."

Mr. Davisson returned to the podium. "Thank you. I will try to be as brief asI
can. There are, however, a number of things that we have to cover if we're
going to address those questions that the Kansas Supreme Court says that we
must address as we consider whether to either grant or deny a Special Use
Permit. We need to understand, I think, the position that we are presently in.
We are in a very unusual position in that this matter has previously been
considered by the Com mission; the Specizl Use Permit was denied 3-0.

"The matter was taken to District Court, and we have an unusual order out of
the District Court that finds that the Com mission was arbitrary and capricious in
denying the zoning request. But it also specifieally provides that the Sedgwick
County Com mission's denying the Special Use Permit was not arbitrary and
capricious; what the Court found was that there was not a sufficient recording of
those things that the Com mission relied upon in coming to its conclusion—that it
should deny the Special Use Permit. Whether the Com mission would choose to
approve this Permit or deny it—in either case, I think that it's clear that the
Com mission is going to have to make specific findings of fact...and those
findings are going to be judged against a standard of reasonableness. If they're
reasonable, the District Court is not going to substitute its judgment for the
judgment of the Commission. So I think it's clear that legally the Com mission
has the authority to make the decision that it sees is the proper decision to make
in this instance and is not in a situation where they are being forced to do
something by the District Court that they don't want to do or don't think they
ougnt to do.

t's helpful to have Mr. Delamater here, and it's helpful because I think as we
look at the nistory of this project, we find that it starts after the landfill was
started back with the original work he did when they sought authorization to
begin an approved landfill project with an operating manual and design details
that he prepared that were submitted in January of 1976. That operating manual
and those design details were submitted for Derby Landfill Refuse Service, Larry
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"Lusk, Owner. What's interesting about that is that many of the requirements
that we are seeing in the document that's been presented to you by the Planning
people are requirements that Mr. Delamater set out for the operation of this
landfill back in 1976 and throughout the period of time from 1976 to the present,
those conditions have never been met.

"Now Mr. Delamater recalled that there was provision for two monitoring wells;
if he'd look closely, there were requirements for four monitoring wells in his
initial design. None of those wells have ever been drilled and you find in the
conditions that are being proposed...that we go in and create the four monitoring
wells.

"Youll find requirements for grading...that we cover daily and that we close out
the landfill with a two-foot cover. AsI understand it from talking to the people
who work in this area, the top foot of that is supposed to be top soil and not
simply the sand. All of these things have been set out; none of these things are a
surprise; none of these things have happened.

3
"We go back to 1969...a complaint to the Wichita-Sedgwick County Department
of Public Health about this landfill—accidental burning on the place; the burning
became a problem and eventually..the Fire Department was sent out so many
times...enough pressure was put on, the problem was stopped. The person that
they contacted was Larmry Lusk.

"A letter in 1970 that was sent from William Cross, Assistant Environmental
Health Director, to Mr. Lusk: 'Preliminary notice is hereby given to cease
burning in open dump activities; otherwise we're going to shut it down.'

"We come along to March of 1979, and Mr. Delamater was asked by Mr. Lusk to
go out and again review the operation of the dump. He identified for Mr. Lusk
the problems—the ways in which the landfill was not being operated in
compliance with the original design that he had set out. The dike was not
constructed, the monitoring wells were not installed, the road..."

The five-minute timer sounded and Chairman Scott asked how much additional
time would be needed for the presentation.

Mr. Davisson asked for seven more minutes.

MOTION

Mr. Bayouth moved to extend the additional time for the presentation.

Mr. MeCray seconded the Motion.

VOTE

Chairman Tom Scott

Chairman Pro Tem Mark F. Schroeder
Com missioner David Bayouth

Com missioner Bernard A. Hentzen
Com missioner Billy Q. McCray
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Mr. Davisson thanked the Com missioners and continued, "Befcre the 1979 or
1978 report found the same thing. Interestingly enough, what he found that Mr.
Lusk was doing is...instead of using the top soil that was available to cover the
landfill, he was selling the top soil. Mr. Delamater suggested to him that would
create a problem on down the line, and we find that it did. What they ended up
covering the landfill with was sand—just the thing that Mr. Delamater suggested
a few moments ago would not be the appropriate thing to have happen. We're
supposed to have a top scil cover, and we simply don't have it.

"There was, in fact, al some point a problem that developed between Mr. Lusk
and the person who operated the site with whom he had the lease. Mr. Rumsey
got involved in that, and one of Mr. Rumsey's letters to a Mr. Charles Livd, who
was with KDHE, indicated that it would appear that there is sufficient materials
available to allow for the filling in of the site =nd the appropriate grading of the
site so that the site could in fact be closed down, but that didn't happen. We
have this grossly disproportional situation where we built up one area, one area
so low, and now...well, golly, we're six or eight feet over where we were supposed
to be; we want to come up thepsix or eight feet to make it match.

"As we consider these things, there are eight factors that have been specifically
identified by the Kansas Supreme Court as those factors which are supposed to
be addressed, particularly as to zoning requests, but the Supreme Court has held
that those also apply to Special Use Permits. I think one factor is a non-factor
here, but all of the other factors..dt appears to me weigh against approving the
Special Use Permit. The first is the character of the neighborhood. If we look
at this neighborhood and if we were proposing to you today that we would create
a landfill there, I think it's clear that we would not. It's in the 100 year
Floodplain; it's got adjacent to it two surface water sources, and the
groundwater source is within six feet. It's simply not a site that would be
approved for a landfill. But consider the character of the property itself and the
way it's been treated. It was not covered properly; it was not covered on a
regular basis; it was not compacted. The site does not appear to be appropriate.
The neighborhood does not appear to be appropriate for this kind of activity.

"What about the zoning and the use that's given to the property that's nearby?
It's largely Rural Residential but in addition to that, we have Derby growing out
that way, and it's becoming increasingly Urban Residential..I think again,
mitigating against the suitability of this property to be used in this fashion. The
suitability of the property as it is restricted...can it be used as it is restricted?
Mr. Lusk has continually told people that it's going to be used as a park; it's going
to become a recreation area. That's, in fact, what it can be used for. What he
did is he sold out a1l of his fill dirt so he's gt a problem. But I would suggest to
you it's his problem, and he's the one that ought to have to solve it.

"The detrimental effect on the neighbors...they have talked about that. The
problems have been legion and go on and on. The public health, safety, and
welfare aspecte...clearly it creates a hazard. You've got operational problems. I
think we've got problems impinging on health, on safety, and we also have
financial problems. If we take out the requirement for an environmental bond
and our regular monitoring doesn't solve the problem, doesn't catch the wastes
that are coming in there, accidentally though it may be...if youll look, I think, at
the memorandum that Dr. Hahn prepared, the expense can be enormous. The
kind of bond that's proposed is not out of line with the kind of expense that you
can be expected to face if we do in fact end up with hazardous waste in the site.

"The recom mendations of Staff are an issue we need to look at. I think
clearly...if youll loock at that...the kind of requirements they're feeling necessary
to place upon this if it's going to be in operation, it's clear that we've got in
essence a negative recom mendation coming from Staff.
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"Finally, the long-range or master plan...how does all of this fit into that? I
think it's clear that what has happened over the years...that nationwide, we have
tightened down on regulations of landfills...that the regulations have become
increasingly severe., The reason for that is because of the problems tha have
been experienced; it's in reaction to something that's real; it's something that is a
danger. Given that, it would appear that it's not appropriate to reopen this site,
which in and of itself, all of the factors being equal, would not be an appropriate
place to open a landfill.

"It seems to me, for all these reasons, that we ought to deny the Special Use
Permit, and that's what we ask you to do."

THERE WAS A FIVE-MINUTE RECESS.

Mr. Bayouth stated, "Again, we're taiking about 7 fzrent material going in, not
the usual trash; let's go back %o that for a moment. I think again...I hate to say
this, but I'm trying to make a decision that's going to be beneficial to the
neighborhood in the long range. The Supreme Court says that the highest and
best use for this land, they feel, is Heavy Industrial; is that not true?"

Mr. Davisson replied, "No, it's not the Supreme Court; it was..."

Mr. Bayouth stated, "...or whatever the Court that ruled. 0.K.? I'm just trying
to make a point. If nothing is done on this site and he came in for a zone request
for Heavy Industrial based on the surrounding uses...and again, we're not
introdueing anything new and different...he could probably win that in Court. If
we could take this fill site...fill it, drain it properly, well managed and if not, he
pays the consequence...and it's a little different ballgame than it was in '79 and
182...this land cannot be used for any of that, and it's going to be restored back to
whatever we grow on it, whether it's wheat, corn, marijuana, whatever...the fact
that it cannot be zoned Heavy Industrial after we fill it and drain it properly, and
we do it within a reasonable time..JI think the neighborhood will benefit more
than if we leave it asit is and he comes in for Heavy Industrial Use.

"So I think there's a compromise between you all and Mr. Lusk or whoever owns
the property now...and try to reach some type of agreement to seal this thing up
as fast as possible...clean it up, plant it in whatever vegetation, you know, is
required...~nd get it done once and for all. I think we have an opportunity here
to get everyone involved—the County, the Health Department—get this thing
cleaned up as fast as we can."

Mr. Davisson stated, "I think it's fair to say that many of the requirements that
have been set forth by the Planning people are things that, I think, to the
landowners would appear to be very appropriate, very helpful things to have
happen. I, however, would also have to say that our perception is not that we
have a different ballgame right now. We don't have different agencies involved;
we have the same agencies; we have the same requirements; we're saying the
same thing...and what we are saying is, 'Why do we have to go through it again?'
We finally...if youl look at the record, it was not an easy process to get it
stopped the first time; it took...there was a lot of delay, a lot of problems just
getting it shut down the first time...so we don't have confidence that it is a new
ballgame and that we are in a position where we can confidently feel that we can
reclaim the land and put it back into a better condition by allowing it to be used
in this fashion."
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Mr. Bayouth stated, ' think you have a more responsible Com mission right now,
and I think we'll follow through with everything that the Health Department and
the Planning Department is asking tiis applicant to do. I think we can get it
cleaned up, but again I would rather see it continue, filled properly, drained
properly, and go back to the natural whatever grows on it instead of it then
coming back in with an Industrial or Heavy Com mercial Use. I think you can put
it to bed for how many years...how many did you say if it's filled, and sealed and
everything...no longer can be used for any human..."

A gentleman from the audience replied, "Perpetuity."

Chairman Scott asked for other questions; there were none, and he thanked Mr.
Davisson. "We're at a point where we've got to..."

Mr. Delamater asked to copment. "I was quoted as seeing this site in
'69...making an in..Iam not aware that I ever saw the site before. Cur company
did the plans, and it was up to the Board of Health to police it, I did not see the
site...was never down there; I did not make any recom mendations, and I want that
on the Record. Thank you."

Chairman Scott asked, "Since...do we still want to go into this Executive
Session?"

Mr. Rebert Arnold, County Counselor, responded, "I would recom mend that we've
had litigation’over this matter once before, and you're entitled to do this under
the Statute, and I think that it's helpful to go into Executive Session, as you're
entitled to do, for quasi judicial purposes or for conferring with the County
Counselor and Staff to be able to articulate the reasons for your ruling either
approving it or denying it."

HOTION

Mr. Schroeder moved to recess into Executive Session, the purpose of
deliberating matters relating to a decision involving Quasi Judicial
Function in Zoning Case Number DR B6-4, and to consult with an attorney,
which would be deemed privileged in the Attorney/Client Relationship, and
resume in the Com mission Meeting Room at 12:10.

Mr. Bayouth seconded the Motion.

Chairman Scott asked for discussion; there being none, the vote was called.

VOTE

Chairman Tom Scott

Chairman Fro Tem Mark F. Schroeder
Com missioner David Bayouth

Com missioner Bernard A. Hentzen
Com missioner Billy Q. MeCray
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EXECUTIVE SESSION

Chairman Scott stated, "We are back from Executive Session; let the Record
show that no action was taken.

"Do the Board Members have any questions for any of the Staff on any action
. they are going to take?"

There were no questions, and Chairman Scott asked the Com mission's pleasure.

Mr. McCray stated, "Mr. Chairman, I think I should make a statement. I've
listened to the testimony of the people that have...and I've also listened to thc
attorney. It seems to me the most important thing that's come out is that they
don't have confidence in the individual that's doing the work...that he will do
it...or the person who owns the property...that that will be carried out. It doesn't
seem to me that they are necessarily opposed to trying to do something to clean
up the dump. And I merely make that statement because that seemed to be the
strong impression that I got from what the people were saying who live in the
com munity. That's all I have to say, Mr. Chairman.”

Chairman Scott asked for other com ments; there being none, a motion was made.
MOTION

Mr. Bayouth stated, "Having considered the information presented by the
proponents and the opponents and taldng into consideration the existing "F"
Heavy Industrial Zoning, and the former use of the adjacent properties to
the west as the Derby Municipal Landfill and the current use adjacent to
the northeast for the Derby Sewage Treatment Plant, the suitability of the
subject property for the proposed use due to this site need for landfill and
materials and its proximity to the industrial type use and the
recom mendation of Staff as to the condition of the approval which will
provide as much protection as possible for the environmental and for the
adjacent properties, I move that the Regquest for the Special Use Permit be
established a landfill site for demolition and construction wastes only be
approved, subject to the following conditions: Those conditions are what
the Planning Director, Marvin Krout has read into the Record of all the
requirements from A to M with the exception of L...and he did read the
Condition about the $6,000 fees for 12 months' operations...that one other
item be added, and that is that a large sign be erected that simply states,
"No Trespassing, Not a Public Facility...this landfill may only accept
demolition wastes transported by licensed solid waste transport vehicles.
Garbage, hazardous waste, and other materials transported by private or
unlicensed vehicle is not allowed. Landfill! operates 8 a.m. to 6 p.m.,
Monday through Saturday.'

Mr. MeCray seconded the Motion.

Chairman Scott asked for further discussion; there being none, the vote was
called.
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VOTE

Chairman Tom Secott Aye
Chairman Pro Tem Mark F. Schroeder No
Com missioner David Bayouth Aye
Com missioner Bernard A. Hentzen No
Com missioner Billy Q. MecCray Aye

Chairman Scott announced, "Motion carries. Thank you very much, folks.
"Next item." '
Ja THREE HEARINGS ON_PETITIONS TO ANNEX LANDS INTO THE

~  OAKLAWNIMPROVEMEWT DISTRICT.
3

1. Hearing on the Keeler Petition

2. Hearing on the Hardison Petition
3. Hearing on the Kirtley Fetition

Chairman Scott asked, "W ho's going to present the petition?"

Mr. Robert Arnold stated, "Mr. Heibert was here earlier; he's the attorney."

Mr. Russ Davisson, appearing for Dave Heibert, returned to the podium. "It's my
understanding that you have three items before you...all of these are to annex
lands into the Oaldawn Improvement District, and all of them are at the request
of the landowners. I'm aware of no objections."

Chairman Scott opened for public hearing for the annexation into the Oaklawn
Improvement District.

"Would it be all right if we take all three of these, Legal?"

Mr. Robert Arnold, County Counselor, responded, "Mr. Chairman, I would
recom mend on this particular item that we separate those into three separzte
hearings since they involve three petitions, Legal has approved those petitions."

Chairman Seott asked again for anyone to be heard on the Keeler Petition; there
being no one, the public hearing was closed. "Do the Board members have any
questions on it?" There were no questions, and Chairman Scott asked the
Com mission's pleasure. : :
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RESOLUTION NOG. 461#/70—(%’7

A RESOLUTION AUTHORIZING A SPECIAL USE PERMIT FOR
CERTAIN LANDS LOCATED IN SEDGWICK COUNTY KANSAS,
UNDER THE AUTHORITY GRANTED BY SECTION 13.F. OF
THE ZONING REGULATIONS FOR THE UNINCORPORATED
AREA OF SEDGWICK COUNTY, KANSAS.

BE IT RESOLVED BY THE BOARD OF COMMISSIONERS OF
SEDGWICK COUNTY, KANSAS:

SECTION 1, That after being ordered by the Eighteenth Judicial
District Court in Sedgwick County, Kansas, to reconsider a certain special use
permit request (DR 86-4), and proper notice having been given and hearing held
and under authority of and subject to the orovisions of Section 13.F of the
Zoning Regulations for the Unincorporated Area of Sedgwick County, Kansas, a
Special Use Permit to establish a demolition/construction landfill site on property
zoned the "F" Heavy Industrial District is hereby approved on lands legally
described as follows:

CASE NO. DR 86-4

Commencing at 2 point 418 feet west and 1330 feet south
of the NE corner of the SWi of Section 13, Township 29
South, Range 1 East of the 6th P.M., Sedgwick
County, Kansas; thence east parallel to the north line
of said SWi, 323 feet; thence southwesterly 1010 feet,
more or less, to the centerline of Spring Creek, said
point being 190 feet west of the east line of said SWi;
thence southwesterly along the centerline of said
Spring Creek to a point 2560 feet, more or less, south
and 640 feet west of the northeast corner of said SWi;
thence northwesterly, 550 feet to a point 2010 feet
south and 642 feet west of the northeast corner of said
SWi; thence northwesterly 315 feet to a point 850 feet
west of the east line of said SWi: thence northeasterly
to a point 1330 feet south and 498 feet west of the
northeast corner of said SWi: thence east parallel to
the north line of said SWi, 80 feet to the point of
beginning; AND

Commencing at a point 418 feet west and 1330 feet south
of the northeast corner of said SWi#: thence 590°00'W
parallel to the north line of said SW#, 40 feet; thence
NO°00E, 464,46 feet; thence N12°30'E, 384,66 feet to the
south line of Lot 1, Block 1, Lusk Industrial Addition,
an Addition to the City of Derby, Sedgwick County,
Kansas; thence N90°00'E along the south line of said
Lot 1, 40.97 feet to the southeast corner of said Lot
1; thence S12°30'W, 389,23 feet; thence S0°00'E, 460
feet to the point of beginning. Generall)z located
south of 91st Street South in an area between etween
= ighway and the Arkansas River.

CONDITIONS OF APPROVAL:

A. Demolition and construction wastes of the Waste Classifications | and Il as
defined in Chapter V of the Kansas Department of Health and Environment
Bulletin No. 4-4 "Guidelines for Operation of Solid Waste Management
Systems" shall be the only landfill material permitted. No hazardous or
toxic wastes, as defined by KSA 65-3430 et seq, or putrescible wastes,
shall be permitted for disposal at the site.

The landfill operation shall proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment.

The deposit of material on site shall cease and cover material, grading, and
seeding shall be completed no later than 36 months from the day the iandfill

is issued by KDHE. Grading shail be in accordance with the
Grading Plan dated April 15, 1986, Cover material shall be applied daily.




Prior to the commencing of the operation, the applicant shall execute a
Floodway Agreement covering the floodway on the south 100 feet of the
application area, as shown on the Grading and Drainage Plan dated April
15, 1986.

The landfill shall only be open to solid waste coliection vehicles licensed
under the Sedgwick County Health and Sanitation Code No. 7. A landfill
operator shall be on the site during all hours of operation. Hours of
operation shall not exceed 8 a.m. to 6 p.m. Monday through Saturday.
Access to subject property shall be prohibited except during the hours of
operation.

The applicant shall provide a 40-foot wide access easement through his Lusk
Industrial Addition out to 91st Street South. Said easement shall be valid
for the duration of the landfill special use permit. The applicant shall
submit said easement to the Metropolitan Area Planning Department for
review and approval and for recording prior to commencing the landfill
operation.

An all-weather surfaced road shall be provided from 91st Street South to
the landfill site prior to landfill operations commencing.

An 8-foot high fence shall be installed on the east preperty line and along
the north side of the floodway on the south to minimize the blowing of any
materials. Said fence shall be installed prior to the commencing of the
operation. The fence shall be constructed of welded or woven wire with
openings no larger than cne-inch.

Upon written notice of any violation by the County Zoning Administrator or
the Department of Community Health, the operation shall cease and the
violation shall be corrected within 48 hours, and the operation shall not
commence until after a public hearing before the Board of County
Commissioners held within 14 days of the notice of violation and subsequent
action taken by the board.

Within one year and prior to the commencing of the operation, whichever
occurs first, the applicant/owner shall obtain a bond, payable to Sedgwick
County, guaranteeing that cover material, final grading, and seeding are
performed as detailed in the Grading Plan dated April 15, 1986, and in the
Operating Manual referenced in condition B. This bond shall be in the
amount of $10,000 for each acre, or portion thereof, on which waste is
being deposited.

Prior to the commencing of the operation, the applicant/owner shall provide
for installation and monitoring of a network of at least 4 wells which draw
water from the uppermost permanent aquifer. One of these wells will
monitor groundwater upslope of the site, the other three wells will monitor
groundwater downslope from the site. These wells will be installed,
constructed, operated, and sampled to comply with EPA Publication Number
OSWER-9950.1 titled "RCRA Groundwater Monitoring Technical Enforcement
Guidance Document" dated September, 1986, and shall remain in operation
for 15 years from the date of landfill closure. Collection and analyses of
samples from the wells will be accomplished by the County Health Officer
and the actual costs of that monitoring shall be reimbursed by the
applicant/owner.

The applicant/owner shall pay a yearly fee to Sedgwick County to offset the
cost of landfill inspection by the County Health Department. The fee shall
be paid prior to operation of the landfill, and shall be $6,000 for the first
12 months' operation. The fee for subsequent periods shall be established
after review and recommendation by the County Health Officer to the Board
of County Commissioners. The maximum increase in the fee shall be limited
to 1008 for any 12-month period. In no event shall said fee exceed the
aclual direct and indirect cost of such inspection.

Within one year and prior to the commencing of the operation, whichever
occurs first, the applicant/owner shall file a restrictive covenant for the
application area which shall remain in perpetuity with the property. This
covenant shall prohibit the use of the land for human habitation, prohibit
construction of structures which penetrate the final cap or cover, and
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require approval of the Health Officer for use of the land for production of
food crops. The covenant shall be in such form as may be approved by
the County Counselor.

The applicant/owner shall provide a sign prior to landfili operation. This
sign shall be a2 minimum of 8 feet wide and 4 feet high and be prominently
displayed at the site entrance. The sign shall display the following
message in 4 inch or largei letters that contrast with the background:

NO TRESPASSING - NOT A PUBLIC FACILITY

THIS LANDFILL MAY ONLY ACCEPT DEMOLITION WASTES
TRANSPORTED BY LICENSED SOLID WASTE TRANSPORT
VEHICLES. GARBAGE, HAZARDOUS WASTE AND MATERIAL
TRANSPORTED BY PRIVATE OR UNLICENSED VEHICLE IS
NOT ALLOWED.

LANDFILL OPERATES 8 AM TO 6 PM MONDAY THROUGH SATURDAY.

In addition to the above information, the sign shall contain ai! info mation
required by State agencies. The sign shall be maintained in good repair

and be clearly visible.

SECTION Il. That this Resolution shall take effect and be in force
from and after its adoption.

ADOPTED AT WICHITA, KANSAS, this 15th day of April, 1987.

. Chairman

, Commissioner pro tem

Schroeder

~——Commissioner
ayouth.

Commissioner

Bernard A. Hentzen

., Commissioner

.‘h

@ as tg, by County Counselor

unty Counselor

B e o~
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The following condition should replace the condition requiring the
applicant obtain a bond to guarantee removal of hazardous or putres-
cible wastes.

The applicant/owner shall pay a vearly fee to Sedgwick County to
offset the cost of landfill inspection by the Courty Health Depart-
ment. The fee shall be paid prior to operation of the landfill, and
shall be $6,000 for the first 12 months operation. The fee for subse-
quent periods shall be established after review and recommendation by
the County Health Officer to the Board of County Commissioners. The
maximum incizase in the fee shall be limited to 100% for any 12 month
period. In no event shall said fee exceed the actual direct and
indirect cost of such inspection.
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THE WICHITA-SEDGWICK COUNTY DEPARTMENT OF COMMUN I TY HEALTH

ENVIRONMENTAL HEALTH - April 13, 1987
OFFICE OF JATE

Jack Galbraith, Current Plans Director

Richard Hunter, Environmental Health Director K

FROM
Additional approval
SUBJECT conditions - Lusk
Landfill

The following condition should replace the condition requiring
the applicant obtain a bond to guarantee removal of hazardous or
putreacible wastes.

The applicant/owner shall Pay a yearly fee to Sedgwlck County o
offset the cost of landfill inspection by the County Health
Department. The fee shall be paid prior to operation of the
landfill, and shall be $6,000 for the first 12 months operation.
The fee for subsequent periods shall be established after review
and recommendation by the County Health Orficer to the Board of
County Commissioners. The maximum increase in the fee shall be
limited to 100% for any 12 month period.

The following condition should be provided to Commigsioner
Schroeder.

The applicant/owner shall provide a sign prior to landfill
operation. This sign shall be a minimum of 8 feet wide and 4
feet high and be prominently displayed at the site entrance. The
sign shall display the following message in 4 inch or larger
letters that contrast with the background:

NO TRESPASSING - NOT A PUBLIC FACILITY

THIS LANDFILL IAY ONLY ACCEPT DEMOLITION WASTES

TRANSPORTED BY LICENSED SOLID UASTE TRANSPOTT

VERICLES. GARBAGE, HAZARDOUS UASTE AND MATERIAL

TRANSPORTED BY PRIVATE OR UNLICENSED VEHICLE IS
NOT ALLOWED.

LANDFILL OPERATES 8 AM TO 6 PM MONDAY THROUGH SATURDAY.
In addition to the above information, the sign shall contain all
information required by State agenciec. The sign shall be

maintained in good repair and be clearly visible.

Please call me at 268-8351 if you need further information.




DEPARTMENT OF ENVIRONMENTAL RESCURCES

HISTORIC COURTHOUSE
510 NORTH MAIN
WICHITA KANSAS

TELEPHONE: (316) 268-7380
April 10, 1987

Tom Scott, Chairman

Mark Schroeder, Vice-Cheirman

Dave Bayouth, Commissioner

Bud Hentzen, Commissioner

Billy McCray, Commissioner

Board of Sedgwick County Commissioners

Dr. D. R. Hahn, Director &J’\

Dept. of Environmental Eesources

Derby Landfill Zoning Case

On April 15, lQBT,the Board of County Commissioners
will be hearing a zoning case (DR B6-L) regarding a request
for a Special Use Permit to esteblish a demolition construc-
tion landfill site southwest of Derby, Kansas on the site of
the Derby Sanitary Landfill. I wish to use this opportunity
to provide written input to you regarding considerations on
the matter of the practice of landfilling in general. Some of
these considerations may be relevant to you as you weigh the
matter of the aforementioned request for a Special Use Permit.

Landfilling is a term which covers a variety of means
for the disposal of various types of materials. The term
"landfill" may be applied to activities ranging from open
dumps to secured landfills exhibiting the highest application
of modern technology. The term "landfilling" may also apply
to activities including, but not restricted to, the landfill-
ing of trash, the landfilling of hazardous and toxiec wastes,
and the landfilling of demolition wastes. For some time,
landfills have been the method of choice or economic necessity
for the disposal of certain types of waste in many areas of
the country including Sedgwick County, Kansas. In theory, at
least, engineers can design a landfill using modern materials
and technigues which will not adversely impact the environment.
However, the ectual implementation and operation of such land-
filling activity is, of course, & humen endeavor and is subject
to something less than perfection. As a result, many landfills




":‘&: ; nes

oty o

P

Board of Sedgwick County Commissioners
Page 2
April 10, 1987

arcund the United States have created negative environmental
impacts primarily through the contamination of surface or
ground water. As a result of such contamination, many of those
landfills have been closed and/or remediel cleanup programs
have been initiated. The costs for such cleanups are truly
impressive. It should be noted that the community does not
receive any waste disposal benefit for such expenditures in
landfill cleanups. Thus, if a community expends $5 million,
$10 million, $20 million or whatever to clean up a contaminated
landfill site, such expenditures do not aid in the disposal of
a single ton of waste. It should be noted that the compliance
with past and existing regulatory lendfill design, operation,
and monitoring criteria do not confer any kind of protection
from lisbility for such contamination. One cannot use con-
formance with past or existing laws as a defense for not paying
for such cleanups. Thus, while landfills cen, in theory, be
designed to operate safely, they do, in fact, carry a high risk
and are costly should they feil.

With the aforementioned considerations in mind, the con-
text for landfilling has been changing during the past few
years and dramatic future chenges may be anticipated. Current
new landfills are subjected to regulations that are more
stringent and hence, more expensive, than those in existence
ten years ago. It is likely that landfilling regulations will
become even more stringent in the near future, For example,
the U.S. Environmental Protection Agency has indicated that it
will issue new sanitary landfill regulations in May 1988. One
may only speculate what those new regulations will entail, but
many federal regulators have indicated that they expect such
regulations to approach those currently imposed on secured
hazardous waste disposel facilities which have led to very
expensive rates for hazardous waste disposal. Some federal
regulators have ventured the opinion that sanitary landfills
may even be banned. Thus, indications are that the costs of
1endfilling can be expected to increese dramatically.

I would offer the following items for your thought and
consideration:

1. A news item in the December 1985 issue of Waste Age
indicated that the attorney genersl of Indieane
ordered owners of the Northside Sanitary Landfill
near Zionsville, Indiana, to pay $28 million in
fines and cleanup costs.
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2.

An article in the December 6, 1985 issue of Current
Developments in the Environment Reporter indicated
thet the proposed cleanup agreement for & landfill
site in Niagara, New York, would cost $17 million.

A news item in the July 1985 issue of Waste Age
indicated that a solid waste 7andfill in New Jersey
was to be assessed & $1.U45 million fine, & $5 million
letter of credit, and at least $2.6 million for
cleanup activities.

An article in tke April 19, 1985 issue of Current
Developments in the Environment Reporter indicated
that the regulation and permitting of state con-
trolled non-hazardous waste sites would cost up

to $229.8 million annually for each of the next

10 years according to a report to Congress by the
Environmental Protection Agency. That projection
included municipal waste lendfills, industrial
landfulls, and surface impoundments.

According to an article in the January 1985 issue
of Waste Age, there were a total of 1,889 failed

landfill sites out of a total of 5,601 examined,

a failure rate of 33.T7%.

According to a December 13, 1985 article in Current
Developments in the Environment Reporter, 2/3 of

all land disposal facilities in the United States
failed to certify compliance with ground water
monitoring and liebility insurance requirements by
November B8 and at least some of them are said to

be discharging waste into municipal sewage treatment
plants.

The Kansas Department of Health and Environment

has compiled & list of sites in Kansas with contami-
nated ground water. That list was released to the
public in mid-March 1987. A total of 38 contaminated
sites were identified for Sedgwick County, Kansas
including both the Chapin Landfill site and the
Brooks Landfill site.

On October 17, 1986, President Reagan signed into

law the Superfund Amendments aud Reauthorization Act
of 1086 (SARA). One of SARA's provisions includes
the reguirement for owners of underground storage
tanks (home end farm fuel tanks holding less than
1,100 gallons are exempted) to provide & minimum of
$1 million environmental liability insurance to
cover each incident of leskage from such underground
storage tanks.
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9. It should be noted that many of the contaminated
sites found on state and federal lists for such
locations contain materials for which the sites
were never licensed nor permitted. For example,
many sanitary landfills whiech had provisions to
exclude hazardous wastes have, in fact, contaminated
underlying ground water with hazardous constituents.
Such cases bear testimony that permitting a land-
£il1l for apparently non-hazardous constituents does
not provide essurance that hazardous wastes may not
find their way into such sites.

I offered the previous 9 items for your thought and con-
sideration because they illustrate some significant facts of life
regarding landfilling today. First, it is very difficult, if
not impossible, to totally regulate what materials enter and
may be deposited in a landfill site. Second, landfills poce
a significant risk in terms of failure rates and adverse environ-
mentel impacts. Third, such adverse environmental impacts
frequently result in extremely expensive mitigation and cleanup
measures. Such measures are directed against the owner of the
site, whenever possible, but may be borne by the citizens and
taxpayers of the community when the site owner cannot be located
or is unable to pay. The latter consideration is of relevance
to the zoning case before you in that I believe it is important,
in light of the kind of information presented in this memorandum,
to provide a measure of protection for the citizens and tax-
payers of Sedgwick County in the event that a landfill such as
the one before you should fail. On one hand, the costs of
environmental protection to the landfill site owner are quite
high, but at the seme time, it hardly appears fair to place
those burdens on the general taxpayer. Fourth, Sedgwick County
has not been immune from lendfill failures.

I close this memorandum with the comment that it is
importent to provide measures to protect the environment and
to prevent the failure of a landfill site. Further, I would
suggest that it is wise to provide for some mechanism, such as
environmertal liebility insurance or an environmentel protection
performance bond,in order to provide a mechanism for the cleanup
of & feriled landfill site and to protect the public from bearing
the cost for the cleanup of such a site which may be in the
magnitude of one-half of an annuel Sedgwick County budget.
These comments are offered for your consideration as you weigh
the aforementioned zoning case; I would be happy to respond
should you have any questions regarding the remarks contained
herein. Your attention to my comments is appreciated.
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WICHITA-SEDGWICK COUNTY Date: April 6, 1987

METROPOLITAN AREA PLANNING DEPARTMENT

TO: Board of County Commissioners
Vs o
FROM: Marvin S. Krout, Director of Planning tv‘hjﬂf

SUBJECT: DR 86-t - Request for Special Use Permit to Establish a
Demolition Construction Landfill Site on Property Zoned
the "F" Heavy Industrial District.

The above-referenced case has been scheduled, as required by the District
Court, for your April 15 agenda. The Commission first reviewed this
request in April 1986 and recommended 3-0 that the application be denied.
There was an associated request for heavy industrial zoning (SCZ-0559)
which was also denied 3-0. The applicant appealed these decisions to the
District Court and, in January of this year, the court ruled that the Com-~
mission's action in denying the zone change had been arbitrary and capri-
cious and the zoning of said property was ordered changed from "R" Rural
Resicdlential to "F" Heavy Industrial. The court further ruled that the
denial of the special use permit was not arbitrary and capricious but that
the Commission had not entered a written order summarizing the evidence
presented and stating the factors which it considered in arriving at ils
determination. The court thus ordered a rchearing by the Comnission of
the special use permit request at which time additional evidence could be
presented by both sides.

In 1986, both the Derby Planning Commission and the Metropolitan Area
Planning Commission recommended approval of the zone change and the
special use permit, subject to a number of conditions.

The County's zoning text requires landfills to lave not only heavy industri-
al zoning but also a special use permit. This permit can establish such
conditions as deemecd appropriate to make the landfill more acceptable fo
adjacent properties and the community as a whole. When this spe I use
request was remanded to the Commission, staff from the planning, communi-
ty heaith, environmental resources and legal departments met to discuss
this matter and to try to formulate conditions which would protect the
environment from problems often associated with landfill sites. These
recommended conditions of approval are attached. They are somewhat mere
inclusive than the conditions recommended last year.

Also attached for your review and background information are the following
materials:

PL{1150/2
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use permit.

(DR 86-4)
April 6, 1987
Page 2
1. Map of the application area and vicinity
2. Derby Planning Commission Minutes of March 20, 1986
3. MAPC Minutes of April 3, 1986
4. County Commission Minutes of April 30, 1986
5. District Court Journal Entry
Actions: 1. Adopt findings of fact and approve the special i'se
permit subject to the recommerded conditions;
lution authorizing the special use permit; or
2. Adopt findings of fact and deny the special
MSK:LO:rme
Attachments
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DR 86-4 CONDITIONS OF APPROVAL

Demolition and construction wastes of the Waste Classifications |
and Il as defined in Chapter V of the Kansas Department of
Health and Environment Bulletin No. 4-4 "Guidelines for Operation
of Solid Waste Management Systems" shall be the only landfill
material permitted. No hazardous or toxic wastes, as defined by
KSA 65-3430 et seq, or putrescible wastes, shall be permitted for
disposal at the site.

The landfill operation shall proceed in accordance with the
Operating Manual and Desicn Details for the Derby Sanitary
Landfill prepared by Delamater, Freund and Scherer and
approved by KDHE on March 9, 1976, and as later amended. It
shall also proceed in accordance with all conditions established by
the Kansas Department of Health and Environment.

The deposit of material on site shall cease and cover material,
grading, and seeding shall be completed no later than 36 months
from the day the landfill permit is issued by KDHE. Grading
shail be in accordance with the Grading Plan dated April 15,
1986. Cover material shall be applied daily.

Prior to the commencing of the operation, the applicant shall
execute a Floodway Agreement covering the floodway on the south
100 feet of the application area, as shown on the Grading and
Drainage Plan dated April 15, 1986.

The landfill shall only be open to solid waste collection vehicles
licensed under the Sedgwick County Health and Sanitation Code
No. 7. A landfill operator shall be on the site during all hours
of operation. Hours of operation shall not exceed 8 a.m. to 6
p.m. Monday through Saturday. Access to subject property shall
be prohibited except during the hours of operation.

The applicant shall provide a H40-foot wide access easement
through his Lusk Industrial Addition out to 91st Street South.
Said easement shall be valid for the duration of the landfill
special use permit. The applicant shall submit said easement to
the Metropolitan Area Planning Department for review and
approval and for recording prior to commencing the landfill
operation,

An all-weather surfaced road shall be provided from 91st Street
South to the landfill site prior to landfill operations commencing.

An g-foot high fence shall be installed on the east property line
and along the north side of the floodway on the south to minimize
the blowing of any materials. Said fence shall be installed prior
to the commencing of the operation. The fence shall be
constructed of welded or woven wire with openings no larger than
one-inch. P
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Upon written notice of any violation by the County Zoning
Administrator or the Departinent of Community Health, the
operation shall cease and the violation shall be corrected within 48
hours, and the operation shall not commence until after a public
hearing before the Board of County Commissioners held within 14
days of the notice of violation and subsequent action taken by the
board.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
payable to Sedgwick County, guaranteeing that cover material,
final grading, and seeding are performed as detailed in the
Grading Plan dated April 15, 1986, and in the Operating Manual
referenced in condition B. This bond shall be in the amount of
410,000 for each acre, or portion thereof, on which waste is
being deposited.

Prior to the commencing of the operation, the applicant/owner
shall provide for installation and monitoring of a network of at
least 4 wells which draw water from the uppermost permanent
aquifer. One of these wells will monitor groundwater upslope of
the site, the other three wells will monitor groundwater downslope
from the site. These wells will be installed, constructed,
operated, and sampled to comply with EPA Publication Number
OSWER-9950.1 titled "RCRA Groundwater Monitoring Technical
Enforcement Guidance Document" dated September, 1986, and shall
remain in operation for 15 years from the date of landfill closure.
Collection and analyses of samples from the wells will be
accomplished by the County Health Officer and the actual costs of
that monitoring shall be reimbursed by the applicant/owner,

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
payable to Sedgwick County, guaranteeing hazardous or toxic
wastes (as defined by KSA 65-3430 et seq) or putrescible
materials have not been placed in the landfill. This bond shall be
in the amount of $100 per cubic yard of waste to be deposited in
the landfill and is intended to pay for the costs of excavation and
disposa! of wastes found to be hazardous or putrescible. This
bond shall be in effect for 15 years from the date of lardfill
closure. A finding that hazardous or toxic wastes have been
placed in the landfili shall be made when data from the assessmeti
phase of the groundwater monitoring program described in
condition K reveals that one or more chemical constituents listed
in Appendix VIII of Paragraph 265 of CFR 40 is present in
statistically significant quantities.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall file a restrictive
covenant for the application area which shall remain in perpetuity
with the property. This covenant shall prohibit the use of the
land for human habitation, prohibit construction of structures
which penetrate the final cap or cover, and require approval of
the Health Officer for use of the land for production of food
crops. The covenant shall be in such form as may be approved
by the County Counselor.
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229 N. BALTIMORE * DERBY, KANSAS 67037 » 316/788-1519

PLANNING COMMISSION MEETING
March 20, 1986

MEMBERS PRESENT: Dick Loosen MEMBERS ABSENT: Dottie Janssens
Larry Lusk Larry Sims
Tuther "Oakie" Payne !
Dolan Pelley
Red Rehburg
Richard Schaffer
Bill Smith
Floyd Zollinger 4
NEXT REPRESENTATIVE TO THE CITY COUNCIL: Dick Loosen..... weee..April 1, 1986
Larry Lusk... .April 15, 1986
3 Luther "Oakie" Payne........May 6, 1986
Dolan Pelley................hhy 20, 1986

PUBLIC HEARINGS:

Ordinance amending the Zoning Regulations of the City of Derby regarding a prm}i'sion
Temporary fences for model "show' homes. - Roger Weast

allowing
The Public Hearing opened at 7:00 p.m. for discussion and comments.

Roger Weast representing the Lusk Company was present to request a provision be made in
the Zoning Regulations to allow temporary fences for model "show" homes.

Due to lack of questions and comments by the general assembly, the Public Hearing closed
at 7:04 p.m.
R

o % M.A.P.D. Case No. DR86-4 & Mo. SCZ0559 - Zone Change from "R" Rural Residential Distriet
% To "F" Heavy Industrial Disctrict and opecial Use Permit to establish a Demolition Con- .
TTuction Landfill site on Droperty To be zoned "F' Heavy Tndustrial pistrict. - Tarry Lusk

struction Landfill site on PFOLETR - —— ——

Mr. Jack Calbraith with the Metropolitan Area Planning Department was present along with
Mr. Larry Lusk to discuss this zone change and special use permit request with the I'lanning
Commission.

_The Public Hearing opened at 7:06 p.m. for discussion and comments

i licant
This 14 acre site has been closed for several years, it is the intention of the app.

to filz the large pot holes and cover. Once this is completed, Mr. Tusk intends to make
this portion of the 1andfill part of the entire redevelopment plan for the entire site.




+ PC Meeting Minutes .) March 20, 1986

Neighbors and adjoining land owners were Present at the meeting to voice their opposition.

Norma Moore - 9339 South K-15 - Mrs. Moore presented a signed peitition opposing the re-
opel ‘of the landfill. She is afraid that Droblems that arose in the
past will surface again, along with the "blowing" of trash which was a con-
stant problem also. -

Robert E. MeHenry - 5900 East Olst Street South - Mr. McHenry questions whether or not
flooding of Spring Creek would be a problem. The surveyor present, Mr. Lowell |
High assured him that this would not be a problem, and no due cause for concern.

Carol Warren - 9529 South K-15 - Mrs. Warren questioned the dumping of appliances such as
refrigerators and stoves. She cculd not see how Mr, Lusk would be able to
control and enforce what was being dumped on the site.

Norma Moore - 9339 South K-15 - Mrs. Moore is very concerned about the long timely process
t has taken in the past to get anyone down from KDHE (Kansas Department of
Health and Environment) to investigete any problems that arose in the past.
She said that she felt that until a representative from KDHE came down from
Topeka, that no one from the County would get involved in investigating any
problems that may have arisen. She is also afraid that there will not be
any inspections done until Topeka KDHE is involved, and that sometimes has
taken weeks in the past.

Jack Brown - Sedgwick County Health Department - Mr. Brown assured Mrs. Moore that there

will be regular inspections at the site. Mr., Jack Galbraith noted that
these inspections were done without edvance notice to the landfill owners.

Due to no further questions and comments from the general assembly, <he Public Hearing
closed at 8:00 p.m.

. C.T.0. 8:02 p.m.

Business: The Minutes of February 20, 1986 stand approved as mailed.

Ordinance Amendin the Zoning Regulations of the City of Derby with regards to a Provision
for Temporary Fences for Model "show! Homes. - Roger Veast 7

Motion: "Move to recommend the amending of the Zoning Regulations, Section 3-103 (F)
3 with regards to a provision for temporary fences for model "show" homes
only." - Qakie Payne

Second: Dolan Pelley

Vote: 9 Yea Motion Carried

Planning Commission recessed at 8:05 D.m.
————= 5701 recessed at 8:05 p.m.

Planning Commission reconvened at 8:15 p.m.

e _»—('.
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March 20, 1986

Case #DR86-4 and SCZ #0159 - Zone Change from "R" Rural Residential District to "F"

Heavy Industrial District & Special Use Permit to establish a Demolition Conmstruction
Tandfill site on property to be zoned "F" Heavy Industrial District - Larry Lusk
—_— s T Seopet .y B0 D@ Zoned F deavy industrial Distriet

After a lengthly discussion, the Planning Commission made the following recommendation:

Motion: "Move to recommend to M.A.P.D. the approval of the zone change from "R" Rural
Residential Distriet to "F" Heavy Industrial District AND a Special Use Permit
to establish a Demolition Construction lardfill site on property to be zoned "F*
Heavy Industrial District subject to conditions stipulated by the Metropolitan
Area Planning Dept. along with the following conditions:

1. Landfill operator to be on duty a* all times during the
operction hours of the dump.

2. If a violation of the landfill is found, owner will have 48 hours
to clean it up. If not cleaned up within that time frame, land-
£111 will be shut dovm until a full investigation can be conducted.

3. Landfill will be fenced on all sides which adjoin other properties
before the first dumping takes place.

4. ‘Trash will be covered DAILY with sand taken out of Arkansas River.

5. Drainage and Redevelopment Plan will be completed within 6 months
after the expiration of the permit."
= QOakie Payne

Second: Bill Smith

Vote: All Yea -0~ Nay Motion Carried

Miscellaneous: Red Rehburg updated the Planning Commission on action taken at the City
Council meeting of March 18, 1986.

' Oakie Payme discussed with the Planning Commission the sale of "Common Area" in Derby Hills

East to adjoining land owners.
Motion: "Move to adjourn." - Bill Smith

Second: Dolan Pelley

are Justa, -Secretary
Derby City Planning Commission




EXCERPT FROM PLANNING COMMISSION MINUTES OF APRIL 3, 1986

LEGAL:

5a. Case No. SCZ-0559 - Larry Lusk requests zone change from "R" to "F":

5b. Case No. DR 86-4 - Larry Lusk requests approval of Special Permit
for_a demolition construction landfill site Commencing at a point 418 feet
west and 1330 feet south of the NE corner of the SWi of Section 13,
Township 29 South, Range 1 East of the 6th P.M., Sedgqwick County,
Kansas; thence ecast parallel to the north line of said SWi, 323 feet:
thence southwesterly 1010 feet, more or less, to the centerline of Spring
Creck, said point being 190 feet west of the east line of said SW!; thence
southwesterly along the centerline of said Spring Creek to a point 2560
feet, more or less, south and 640 feet west of the northeast corner of
said SWi; thence northwesterly, 550 feet to a point 2010 feet south and
642 feet west of the northeast corner of said SWi; thence northwesterly
315 feet to a point 850 feet west of the east line of said SWi: thence
northeasterly to a point 1330 feet south and 498 feet west of the north-
east corner of said SWi; thence east parallel to the north line of said
SWi, 80 feet to the point of beginning; AND {

Commencing at a point 418 feet west and 1330 feet south of the northeast
corner of said SWi; thence S590°00'W parallel to the north line of said
SWi, 40 feet; thence NOCP00E, 464.46 feet; thence Ni2°30'E, 384,66 feet to
the south line of Lot 1, Block 1, Lusk Industrial Addition, an Addition to
the City of Derby, Sedgwick County, Kansas; thence N90°00'E along the
south line of said Lot 1, 40.97 feet to the southeast corner of said Lot 1:
thence S12°30'W, 389.23 feet; thence S0°00'E, 460 feet to the point of
beginning. Generally located south of 91st Street South in an area
between K-15 Highway and the Arkansas River.

GALBRAITH pointed out land use, zoning and showed slides of the gener-
al area. He reviewed the following staff report: o
Background: Subject property is approximately 14 acres in size and located
Between K-15 and the Arkansas River in an area south of 91st Street South.
The site is part of the former Derby Landfill although most of the filling
operation occurred on land to the west. [In 1984 that landfill site was declared
full and was ordered closed. The owner has now submitted an application to
the Kansas Department of Health and Environment for expansion of a landfill
into the east 14 acres. .It has been stated by the owner that he desires to fill
holes left on the site when the previous landfill operation ceased. Demolition
wastes and construction debris are the only types of landfill materials proposed
to be permitted. The application has been tentatively approved subject to the
applicant obtaining the necessary local zoning permits, The Sedgwick County
Zoning Regulations require "F" Heavy Industrial zoning and a Special Use
. Permit for landfills. .

Analysis: Property to the north is in the City of Derby and is zoned "M-1"
Tndustrial. It is platted as Lot 1 of Lusk Industrial Addition and is owned by
this applicant. Access to the proposed landfill site will be provided through
this industrial plat out to 91st Street South. Property to the northeast is also
zoned "M-1" and js the site of the Derby Sewage Trcatment Plant. To the
southeast are two single-family residences in the County's "R" Rural Residen-
tial district. South is agricultural land in the "R" district. The old landfill
site to the west and northwest is in the "R" district, having begun operation
prior to any zoning controls in this part of the county.

If the Planning Commission determincs that the zone change and the special
use permit are appropriate, the following .are conditions of approval as recom-
mended by staff and the Derby Planning Commission:

Demolition and construction wastes of the Waste Classifications | and Il as
defined in Chapter V of The Kansas Department of Health and Environment
Bulletin NO. #4-4 "Guidelines for Operation of Solid Waste Management Sys-
tems" only shall be permitied as landfill materials. No hazardous or toxic
wastes, as defined by KSA 65-3430 et seq, shall be permitted for disposal at
the site,




The landfill operation shall proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment.

The deposit of material on site shall ceas. by January 1, 1989, and the cover

material, final grading in accordance with the grading plan, and seeding shall

be completed no later than July 1, 1989, unless an extension of time is grant-

ed by KDHE and by the Board of County Commissioners after a public hear-

ing. Filling and grading shall be in accordance with the Grading Plan dated
. Cover material shall be applied daily.

A drainage plan indicating how this site will drain during the landfill opera-
tion as well as after final completion shall be submitted to the County Bureau
of Public Services for review and approval.

The landfill shall not be open to tha general public. A landfill operator shall .
be on the site during all hours of operation. Hours of operation shall not
exceed 8 a.m. to 6 p.m. Monday through Saturday. Access to subject prop-
erty shall be prohibited except during the hours of operation.

The applicant shall provide a 40-foot wide access easement through his Lusk
Industrial Addition out to 91st Strect South. Said easement shall be valid for
the duration of the landfill special use permit. The applicant shall submit
said easement to the Metropolitan Area Planning Department for review and
approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South to the
landfill site prior to landfill operations commencing.

A 4-foot high fence shall be installed on the east property line and along the
north side of the floodway on the south to minimize the blowing of any mate-
rials. Said fence shall be installed prior to the commencing of the operation.

Upon written notice of any violation, by the County Zoning Administrator or
the Department of Community Health, the operation shall cease and the viola-
tion shall be corrected within 48 hours, ancd the operation shall not commence
until authorized by the above or until after a public hearing before the Board
of County Commissioners held within 14 days of the notice of violation.

Within three months after final inspection and closc-out of the landfill opera-
tion, the applicant shall submit a request to rezone this property to whatever
zoning classification exists at that time on the balance of the former Derby
landfill site,

Items "d" and "f' above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action. Also, four
copies of the approved Grading Plan shall be submitted to the Planning De-
partment prior to County Commission consideration of these cases.

DISCUSSION:

GALBRAITH stated that these requesis were located in the Derby area of
influence. He said that this is adjacent the area that was formerly known as
the Derby Lundfill Site. The owner has been working closely with the State
Health Cepartment and the local health department relative to the possibility of
going in and reopening this 14 acres of land and filling it with demolition or
construction type materials and to level the site so that this land could even-
tually be put to some other type of use. GALBRAITH said that in the last
year's time the landowner has talked to Derby several times about annexing
the land to Derby. Apparently for some reason they have chosennot to do
that, so the applicant is back now filing the two necessary applications that he
needs. He said that Derby considered these requests at their last meeting.
The conditions were submitted to Derby and there were several of them that
Derby asked to be rewritten in their recommendation of approval.

GALBRAITH stated that there have been a number of people within 1,000
feet of this site that have been concerned about this proposal and have been
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following it all the way. They have appeared at the Derby Planning Commis-
sion meeting on several occasions.

GALBRAITH said that Derby recommended unanimously that the requests
be approved subject to conditions. He mentioned that the Health Department
officials had contacted the State Department of Environmental Health since the
conditions were revised and have orally heard back from them that the condi-
tions are all satisfactory.

LARRY LUSK, applicant, was present.

GARDNER asked Lusk what kind of materials would he put on the site
and where did he expect to find them.

LUSK said that he would put in construction materials from builders and
demolition materizls from torn down houses.

GARDNER asked what kind of reuse 'would Lusk have for the site once he
has refilled it.

LUSK said he would use it as agriculture.
NORMA MOORE, 9339 South K-15, read the following prepared statement:

UMy name is Norma Moore, 9339 S. K-15. My parents Roscoe and
Carol Warren, 9529 S. K-15 and my family live on 17 acres across
Spring Creek from the proposed dump south of Derby. | am also
speaking for neighbors that were unable to be here today, Mr. and
Mrs. William Bennet who live north of the site, Mr. and Mrs. Rbt.
McHenry who own land north, Mr. Kenneth Cherry who owns land
south and Mrs. Fleming whose property and home is located southeast.
| have protest petitions that as surrounding property owners, resi-
dents and taxpayers of Sedg. Co. we will file that records our opposi-
tion to the proposed use of this land and the attendant rezoning.
After having dealt with Mr. Lusk in regards to the Derby Landfill and
experiencing firsthand his inability to deal with that problem, and we
have ‘absolutely no confidence that this current similar project will
benefit anyonc except the landowner once more. He will continue to
profit financially while the neighborhood and the environment deterio-
rates, our property values decline, a lovely rural area is spoiled and
we are asked to accept the risks again!!

| have seen Spring Creek which borders my home on three sides
literally choked with trash and debris, not to mention the wind blown
litter that originated from the dump and infested the entire vicinity
like a creeping blight. Contrary to Mr. Lusk's assurances, cleanup
was left up to the individual landowner 99.9% of the time. The un-
paved street that passes in front of the Bennets' home was a constant
source of blowing trash, flat tires, noise and dust from the steady
stream of garbage truck traffic. Mr. Cherry's pasture land that abuts
Lusk's property on the south was covered with blowing trash and the
fence line dividing the properties was a wall of garbage. Before the
dump was finally closed the Arkansas River bank was bulldozed out
and used as cover dirt for a problem already out of control. There
were days upon days, and weeks upon weeks of solid garbage accumu-
lalion with no such thing as daily cover even being attempted.

When the south end of the landfill next to the creek, near my parents
home was already many feet above an acceptable level of pure unadul-
terated trash, the owners and operators then began to bulldoze the
trees on the banks of Spring Creck into the water and use the small
creek bank as cover. If you saw the television reperts on the opera-
tion at this time, you will remembor 55 gallon cii drums full of trash
lying on what was left of the creck bank, oid tires and sheets of
plastic hanging in our trees, Boeing paperwork by the reams blowing
everywhere and filling the creek, old appliances, etc. It was a dis-
gusting, disgraceful shame, visual pollution of the worst sort, not to
mention a growing health hazard to those of us who make our homes in
the area,




When the dump was finally ordered closed in 1984, and the opérative
words here are ORDERED CLOSED, the operation did not cease be-
cause the site was obviously full to overflowing and spilling into the
surrounding land and water, But when it was finally forced to close,
it had already amassed a thick file at the State and local levels of
abuses of most if not all of the rules and regulations that have been
passed concerning operations of this sort. The rules have never
applied to this Derby operation and policing the area proved to be a
costly and time consuming task for health agencies that consistently
fell short of the goal of bringing them into compliance. The response
to our complaints was a routine that was often long and involved and
went something like this: the Sedg. Co. Health Dept. and/or the
Wichita office of the KDHE would come out to check the latest com-
plains, which were then written up and forwarded onto the Topeka
KDHE office and eventually to the Sec. Barbara Sabol, so the newest
violations could then be duly noted and action contemplated. It might
be as long as a weck before someone from the State capitol was able to
come down and verify the problem firsthand. Then it was back to
Topeka to draft the next hand slap while my family and neighbors
were forced to live, breath, and clean up other people's garbage.

| can understand the need for moving slowly and conservatively in
these administrative agencies, but not to the point of inertia. There
must be some point that when blatant disregard for procedures is dealt
with swiftly and decisively. This has never proven to be the case in
dealing with this dump and its owner.

While we are aware that this newest proposal is a demolition construc-
tion dump and not a garbage dump, in many respects it will be more
of the same. It's common knowledge that there is a lot of blowing
material in any construction project, and this 14 acre tract is located
right on the banks of Spring Creek again. Something that we feel is
even more serious than before is the fact that at the DPC meeting Mr.
Lusk told us that there was not much of a way to control what went
into this dump. | asked about asbestos and it wasn't given much
discussion. After talking with the EPA in KC and reading the material
they 'sent, my fears have just been reaffirmed. According to this
pamphlet ASBESTOS EXPOSURE: "... once incorporated into manufac-
tured items, the hazard resulting from asbestos is less serious, as
long as the substance is not disrupted in any way. However, the
fibers are nearly indestructible. A potential health risk arises when-
ever asbestos fibers are set free, resulting in asbestos dust." Since
this site hopes to accept demolition material, the potential of blowing
* asbestos dust in the area is not an unreasonable assumption. Having
this material a few thousand feet from my home, my parent's home, the.
woods in which my children play, is not a risk | feel any of us should
be asked to tuke.

One last point we feel is worth making and we hope that this commis-
sion will take into consideration in regards to DPC's recommendation is
the fact that Mr. Lusk is a member of this particular body. Derby
has nothing to lose by recommending, after all they are never held
responsible for any problems that develop. We feel that perhaps their
decision was not entirely unbiased.

In conclusion, | would like to say that we know of what we speak.
These are not just idle complaints of cranky neighbors, rather we are
hoping to share with you our years of experience, our not unfounded
fears about our future if this individual landowner is allowed to con-
tinue to wreak havoc with our homes, our properties, our neighbor-
hood, our hcalth and our peace of mind. Some of the pcople in this
area have grown up here and their land has been passed down from
their parents, and they had hoped to pass it onto their children and
grandchildren. If the damage to this area is allowed to continue at its
present proposed rate, there may be nothing worth passing down to
our future generations. Please don't help this to happen, and please
don't leave legal action as our only recourse. The answer is not more
of the same, it's time to say enough.”




GARDNER asked Moore what she saw as the answer or the solution to the
problem,

MOORE said that she was not sure this is the only way of reclaiming this
land. Mr. McHenry that owns the land north also has nursery property, and
he had offered at one time to buy this land. MOORE said that she could not
believe that this was the only solution, more demolition and construction
material.

GARDNER asked Moore if she had any suggestions as to how it could best
be handled. Should it be abandoned and left as it is, or covered further?

MOORE said that she felt that this was never completely covered the way
it should have been when it was closed. There are still a lot of abandoned
trucks, dirt, washing machines and appliances right along the creek bank, and
should have been taken care of before the landfill was closed the last time.

: GARDNER asked which agencies does Moore deal with to seek solutions to
the problems that are troubling her.

MOORE said that everyone was sympathetic. They started with the
Sedgwick County Department of Health and they were referred to the Wichita
office of the Kansas Department of Health and Environment which would then
send their information on to Topeka, who give this to Secretary Barbara Sabal
where this could be looked over and they would decide there if there was
anything that could be done about it. She said that before Secretary Sabal
got it, someone from the Topeka office of the KDHE would end up coming down
so that they could view it firsthand and then they would go back and draft
.something, and another piece of information went into the file.

MILES stated that he was not fortunate enough to live where Moore does,
he happens to live at the north end where they have a landfill too. He said
that when the City operated it, it was a disgrace to humanity. They gave it
to a private owner and he did a much better job than the City, but not ade-
quate. Now they have another group who at this time is doing a much better
job than the last one. He said that age had improved the situation and he
believed today in Sedgwick County they have a better handle on handling
these kind of problems now than when they did when this Derby landfill
started. :

PETERS felt that the landfill should be cleaned up, and felt that with the
conditions listed, it will help the situation. He said that he would not vote in
favor of these applications if he did not feel that it eventually had some teeth
in it. He believed that the landfill will finally be cleaned up.

COMMISSIONER MOORE returned to the meeting.

BANZER asked if there were not some recourse that the applicant clean
out the junk cars now, and if so, who was enforcing the rules. He felt that
the Commission could make all of the rules they wanted to, but if they were
not enforced, what good were they.

WILSON questioned whether this landfill was the former Derby landfill.

LUSK stated that he originally started Derby Landfill and Wrecking Ser-
vice. He sold the business in 1975 to Georgic and Jerry Engstrand. He said
that he has a thick file with Richard Rumsey, attorney, on communication with
the Kansas State Health Department trying to get those people to operate this
landfill right. lle said that he merged with Derby Landfill and had Mulvane
trash in 1982 trying to help correct the situation. He went in with 10 per=
cent, and when they hold 45 percent, you don't have much to say in a corpo-
ration, LUSK said that the cars that are there now were his own personal
cars and they arc sitting on industrial ground. He said that he did not know
that they would offend anybody. He mentioned that he was going to rebuild
two of the cars, a 1964 Galaxy and a 1964 Ford convertible, but rocks were
thrown through the windshields and other damage, so they are nothing but
junk now.




WILSON asked that when he was the original owner of the original dump,
did he have any.complaints.

LUSK said that they were operating as an open dump and there were no
complaints from the neighborhood. The complaints started when Mrs. Moore
moved in the area. ;

CONLEE left the meeting.

GARDNER asked Lusk if he was willing to post a performance bond and
arrange a contract with an alternate contractor to come in and perform the
service in the event he was unable to.

LUSK said no, a performance bond was tco expensive,

GARDNER said that he talking about something that wouid adequately
‘fund another contractor providing specific performance in the event he was
unable.

LUSK did not feel it necessary to post a performance bond. He said that
condition "I" of the staff comments points out that if he was in violation the
operation ceases. /

GARDNER said that he understood that. He also understood that neither
the Health Department or the County Department of Public Works have the
bureaucratic wherewithal to come in and solve the problem that then may exist
in the event Lusk was unable to perform. He said that if they were going to
create a situation of liability to address whether or not there is a mechanism
for handling a situation of a non-performance. :

JACK BROWN, Health Department, stated that he had expressed his
opinion on subject matter to many people including the Derby Planning Commis-
sion. He said that the past history that has been addressed earlier was
correct. There are numerous problems. In addition the State Health Depart-
ment and he have discussed only opening up one acrc at a time, and then
closing it. He said that he was told today that that wouid be a requirement
and that a performance bond type situation would have to be applied to the
closing of each acre in this 14-acre tract so that it would be done in an order-
ly fashion. BROWN said that asbestos was mentioned, and asbestos, while it
would be very difficult to keep small amounts out, is controlled through the
State Health Department through licensing and contractors and has to be
encapsulated and packaged to prevent it from getting into the atmosphcre.
Nonetheless, it would not be allowed in this jandfill according to KDHE because
they are trying to minimize different landfill sites for asbestos burial. Asbes-
tos burial can only be permitted in a landfill with prior authorization.

GARDNER asked Brown to explain the bond matter again.

BROWN stated that this landfill would be demolition waste only, opened up
an acre at a time so there would be 14 different openings and closings; each
acre would be delineated and there would he a bond in the amount of $10,000
that Mr. Lusk would have to establish for the closure should there be some
failure to comply with permitting by the State Health Department.

GARDNER asked who came up with this requirement.

BROWN responded that it was the Health Department's requirement. He
said that it was explained to him verbally. that the bend would be required in
this particular case.

GARDNER asked Brown if he read about or had been expoced to that
kind of bond before in the operational conditions.

BROWN said no, he had not read the Kansas statutes that allow for that
kind of bond type situation. ;

BROWN further explained that the condition of the State's final denial or
approval of this permit requires that all local land use regulations and zoning




be complied with. The State will not look at this permit until everyone at the
local level has acted. f

GARDNER asked why the Health Department had had such a difficult time
keeping the landfill in ‘line, 3

BROWM responded that it was operated in a fashion that was totally
contrary to all of the local and State regulations. The Health Department took
action through the sanitation code #5 and #7, a nuisance abatement procedure
on the old Derby landfill area. The State stepped in by that time; they were
very slow to react. He said that he was not directly involved when that issue
came up but he remembered the complaints. He said that now they have more
speedier administrative powers at the State level, and with the condition of 48
hour correction, that was one of their responses locally to attempt to address
things in a more timely fashion, =

: Considerable discussion followed concerning the enforcement of cleanup of
the site and the performance bond. i

MOTION: " Having considered the factors as con-
tained in Policy Statement No. 10; taking into
consideration the character of the neighborhood;
the zoning and uses of properties n- rby; the
suitability of subject propeity for the uses pro-
posed; and the recommendation of staff, | move
that we recommend to the governing body that the
zone change and special use permit be approved
subject to the following conditions: ; L

Demolition and construction wastes of the Waste Classifications | and 1] as
defined in Chapter V of The Kansas Department of Health and Environ-
ment Bulletin NO, 4-4 "Guidelines for Operation of Solid Waste Manage-
ment Systems" only shall be permitted as landfill materials. No hazardous
or toxic wastes, as defined by KSA 65-3430 et seq, shall be permitted for
disposal at the site. :

The landfill operotion shall proceed in accordance with the Operating
Manual and Design Dectails for the Derby Sanitary Landfill prepared by
Delamater, Freund and Scherer and approved by KDHE on March 9, 1976,
and as later amended, It shall also proceed in accordance with all condi-
tions established by the Kansas Department of Health and Environment.

The deposit of material on site shall cease by January 1, 1989, and the
cover material, final grading in accordance with the grading plan, and
seeding shall be completed no later than July 1, 1989, unless an extension
of time is granted by KDHE and by the Board of County Commissioners
after a public hearing. Filling and grading shall be in accordance with
the Grading Plan dated 4 Cover material shzll be applicd daily.

A drainage plan indicating how this site will drain during the landfill
operation as well as after final completion shall be submitted to the Coun-
ty Bureau of Public Services for review and approval.

- The landfill shall not be open to the general public. A landfill operator
shall be on the site during all hours of operation. Hours of operation
shall not exceed 8 a.m. to 6 p.m. Monday through Saturday. Access to
subject property shall be prohibited except during the hours of
operation.

The applicant shall provide a 40-foot wide access easement through his
Lus'e Industrial Addition out to 91st Street South. Said easement shall be
valia for the duration of the landfill special use permit. The applicant
shall submit said easement lo the Metropolitan Area Planning Department
for review and approval and for record’ng.

An all-weather surfaced road shall be provided from 91st Street South to
the landfill site prior to landfill operations commencing,
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h. A l-foot high fence shall be installed on the east property line and along
the north side of the floodway on the south to minimize the blowing of |
any materials. Said fence shall be installed prior to the commencing of
the operation. d -

Upon written notice of any violation, by the County Zoning Administrator
or the Department of Community Health, the operation shall cease and the
violation shall be corrected within 48 hours, and the operation shall not
commence until authorized by the above or until after a public hearing
before the Board of County Commissioners held within 14 days of the
notice of violation.

Within three months after final inspection and close-out of the landfill
operation, the applicant shail submit a request to rezone this property to
whatever zoning classification exists at that time on the balance of the
former Derby landfill site,

Items "d" and "f" above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action. Also,
four copies of the approved Grading Plan shall be submitted to the Plan-
ning Department prior to County Commission consideration of these cases.

Miles moved, Vilson seconded. '

BANZER reiterated that landfills were very difficult to enforce and until
the Commission gets some assurance that they can be enforced, he did not sce
how they could support this request.

GARDNER stated that he appreciated the effort staff has put on this, but
did not think they addressed the most pointed and critical problem and that
was how do you affcct the solution in a short time period if it occurs short of
going to court, and now is the time to put that in contractural form as a
portion of the special use permits that have not been solved, not after the
fact.

LUSK asked Gardner if he knew that what he was talking about already
exists on the site. .

GARDNER said that he was aware, and he was also aware by what the
neighbors have said that they had an extremely difficult time, and Lusk has
said himself that based on other operators that it has been a very difficult
time.

VOTE ON THE MOTION: It carried with a vote of

avor iles, ilson, Bayouth, Moore and
Peters) and 2 opposed (Banzer and Gardner).
Crockett and Goebel were absent.

GALBRAITH announced that these cases go on to the County Commission
on April 30th, but that since this issue of bonding has been raised, and since
Jack Brown advises that the State will require one, he would like to ask them
to pursue that and find out what that wording is because Mr. Lusk is saying
that he was unable to give a bond, and they are hearing that the State will
require it, he would like to have some of those answers before they go on,

LUSK said that if the State requires a bond it would be fine with him.




EXCERPT

BOARD OF SEDGWICK COUNTY COMMISSIONERS
PROCEEDINGS

Regular Meeting, April 30, 1986

VOTE

Chairman Bernard A. Hentzen Aye
Chairman Pro tem Donald E. Gragg Aye
Com missioner Tom Scott Aye

METROPOLITAN AREA PLANNING DEPARTHENT

Request for Zoning and Special Use Permit, District #2. :

SCZ-0559 - Zone Change from "R" Rural Residential District to "F" Heavy
Industrial District; and

DR 86l - Specizl Use Permit for a Demolition Construction Landfill Site,
Jocated south of 91st Street South in an area between Highway K-15 and the
Arkansas River.

Mr. Jack Galbraith, Chief Planner, Current Plans, Metropolitan Area Planning
Department, stepped to the podium. "Gentlemen, this application is a request to
change the zoning from the Rural Residential District, the "R" classification, to
Heavy Industrial; accompznying that is an application for a Special Permit for a
landfill —

SLIDES WERE SHOW N OF THE AREA.

"The property is outlined in the black tape on the slide. It is south of 91st
Street; it lies between K-15 on the east and the Arkansas River on the west. It's
a site that was formerly part of the Derby Landfill Site. It's adjacent to the city
limits of Derby; Derby is outlined in the dashed red tape. The Derby Sewer
Treatment Plant is in that area directly north, inside their city, that is zoned a
lighter industrial classification. The purple color on that slide north of 91st
Street is County zoning, and that is light industrial zoning.

"This applicant for some months now has been attempting to reopen a part of the
former Derby Landfill Site because this is a depressed area. He contacted us
some time ago asking if it was possible to open that site up and deposit
demolition and construction type waste and not have it opened for general public
purposes. He's been working closely with the Environmentzl Health Department
of Sedgwick County and the State Health Department in trying to get permission
to reopen this site. With this application, he sub mitted...this slide's not working;
let me check something.

“This is the aerial photograph that outlines the application area. You can see the
former Derby Landfill that's west of there hetween the application area and the
‘river. The darker shadow on that slide is a former sandpit. Of course, they've
proposed to deposit cover material on top of the filling operation daily.

"This is the contour map and site plan that he submitted with the application; it's
all generally just undeveloped now. There are single-family homes directly east
between this site and K-15 Hizhway. This is looking at the entrance roadway
through his industrial zening that he'd drive through to get to the application
area_..another view looking back east towards the sewer treatment plant in
Derby...another slide...that's part of the former landfill operation, and this slide
really gets back into showing you directly the application area itself...betwezn
where the zrrow is and the timberis a depressed area that he's desirous of having
filled. The State said it would not require any longer time than January 1,
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BOARD OF SEDGWICK COUNTY COMMISSIONERS
PROCEEDINGS f
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11989...about two and one-half years he believes that he can fill the operation
and complete it...a slide showing a part of the old landfill site.”

Mr. Gragg asked Mr. Galbraith to turn back two slides and asked, "0K; I thought
this was a landfill. Is this also a salvage yard?"

Mr. Galbraith replied, "These...the Planning Com mission asked that question the
day this was heard, and he says these are cars that belong to him on the light
industrial zoning that's inside the City of Derby. He had hopes at one time to
restore some of these automobiles or trucks and they've been vandalized he said
over a period of months now, or perhaps years, and I'm not sure what will become
of them."

Mr. Gragg asked, "Doesn't a salvage take a little bit different category than
lght..."

Mr. Galbraith replied, "Yes it does in the County. It takes heavy industrial
zoning plus a special permit, but again, he says this area lies inside the City of
Derby.

"This is looking from K-15 now back to the west across the railroad track...one
of the single-family homes...back up on 91st Street looking south at the sewer
treatment plant.

"This, of course, is in the Derby area of influence so they considered this case
first. At their meeting, they were concerned about assurances that this would be
operated properly, that it would not be open to the general public; they were
concerned about hours of operation, having an operator on duty at all time, that
the site would be locked and secured when not open. They were also concerned
about what assurance would they have that upon notification of a violation that
the operation would cease im mediately. We worked with the County Counselor's
Office relative to a condition that would upon notification of the applicant by
either the Health Department or the County Zoning Administrator's Office that
the operation would cease im mediately, that he would rectify those violatiens
that occurred or within 14 days, he could have a hearing before the Board of
County Com missioners to discuss those violations. Derby, after deliberation and
modifying a number of the conditions, recon mended to you unanimously that the
application be approved, subject to those modified conditions.

"When the Metropolitan Area Planning Com mission considered this, they debated
it at great length also; you can tell that by looking at the minutes. The
conditions that they recommended are on pages 7 and 8 of the minutes that are
attached to your referral sheet. Again, the conditions of approval peint out that
this will be demolition and construction waste oniy, that no hazardous or toxie
- paterial shall be deposited on the site. The landfill operation is to cease by
January 1, 1989. They've subnitted the approved grading plan; they've submitted
a drainage plan. Again, it was to be operated with a landfill operator on the
premises at all times; the hours of operation are between 8 a.m. and 6 p.m.,
Monday through Saturday. The access easement through the industrial site to
the north has now been submitted by scparate easement. He is to construct a
fence along Spring Creek, along the east and south property lines.

WThen Ttem T is one I would bring to your attention: Upon written notification of
any violation by the County Zoning Administrator or the Department of
Com munity Health, the operation shall cease and the violation shall be corrected
within 18 hours, and the operation shall not com mence until authorized by one of
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the above or until after a public hearing before the Board of County
Commissioners held within 14 days of the notice of violation. After this
operation is completed, they are to final grade and seed the site, and they are
also to request a rezoning then from lhe heavy industrial zoning classification
back at that time to whatever the balance of his ownership is zoned.

WFollowing MAPC's meetings, we have 39 percent protest petitions filed; that
requires a unanimous vote of the County Commission. There are a number of
people here today in opposition to this request; the applicant and his attorney are
present also. Jack Broun of the Health Department is also present, gentlemen,
if you have questio.s of him.

nQne of the things asked at the Planning Com mission was, 'Would the applicant
have to be bonded?' Mr. Brown has checked that out with the State, and a bond is
required by the State, not to be less than $5,000; it's more likely it will be
$10,000. The State advises that if this is gracted by you, they will only permit
this to be opened an acre at a time, and they will inspect each acre as it's filied
and make sure that it's satisfactorily covered and then that bond submitted with
the first acre then is renewable for the next acre on through the entire 1l-acre
site. Do you have questions?"

Chairman Hentzen asked for questions of Mr. Galbraith; there being none, he
asked for others to speak to Item J.

Mr. Richard Rumsey, representing Mr. and Mrs. Lusk, the applicants, stepped to
the podium. "I think I have a lttle bit of experience in the background on this
case. The big complaint, asI understand it, that the surrounding property owners
have is the way this was operated in the past. There is a file that is at least six
jnches thick where Mr. Lusk attempted to control the use of that operation asit
was handled in the past; at times he was successful; at times h2 was not
successful. There were District Court Orders that were issued; in any event, the
Jandowners at times had reason to be upset.

] think there are several material areas of change between now and what
happened when this was being operated as a landfill; among, of course, are the
ten or eleven requirements that have been related to you and I think are set
forth pretty clearly on these documents maybe that you have in front of you. I
think among those, the most material are as follows: One, this will be filled at
an acre at a time. Each operation will be bonded. It can be closed down, as I
understand it, within 48 hours if it isn't operated properly. Mr. Lusk will be in
control, and he will be responsible for the closing of each acre as it's con pleted.
There will be a fence, as pointed out, between the...to protect, at least in part,
the owners to the east and the owners to the south.

#The land right now has little or no usg; there are holes in the area that, as I
understand it, when it rains, fills up five, six, seven, eight feet. The type of
trash that's...not trash, but the type of debris that's going to be taken into that
property is considerably different than what it was before.

%As has been pointed out, the. Derby Planning Commission approved this
unanimously; Mr. Lusk was a member of that Com mission but did not sit at any
of the meetings and in faet was in the audience at the time it was ruled upon and
the requirements made by that body. The Metropolitan Area Planning
Commisson approved this 5-2; at leas’ one of those people affected had some
reservations, as Iremember, if a bond were let, he might have changed his mind.
But, in any event, we think itisan opportunity to improve the arca in all honesty
and, I think, to make it at least productive where now it is not. I think this
might be an answer." ‘
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Chairman Hentzen asked for anyone else to speak in susﬁport of the application;
there being no one, he asked for speakers in opposition.

Mrs. Norma Moore, 9339 South K-15, stepped to the podium. "My family, which
consists of my two sons, my husband, myself and my parents, Roscoe and Carol
Warren, live across Spring Creek from the proposed dump site. This is a small
scattered neighborhood inhabited by only a handful of families. We are located
south of the Derby City Limits and the area that has in the past and will be in
the future most severely impacted by Mr. Lusk's enterprise; we are the ones that
will take the brunt of it.

"We are here today because our homes, our families, our lands, and very possibly
even our health may be at risk once more. As our elected representatives, we're
ac'dng for your protection. In making a decision, you understandably rely to
some degree on the approval or disapproval of other bodies tnat have reviewed
this plan; in this case, the Derby Planning Com mission was the first to give their
approval. That wasn't much of a surprise to those of us involved considering the
faet that Mr. Lusk is a member of the Planning Commission, and Derby has
nothing to lose in the situation; they never have, and they never will be held
responsible for anything that goes on in this dump site. As for the approval of
the MAPC, I feel it's worth noting that although the proposal may have been
approved, it wasn't unanimous; there were at least two Commissioners, Mr.
Gardner and Mr. Banzer, who questioned and appeared to have some strong
reservations concerning the reopening of this site.

e

'Tn the past, enforcement has proved to be an almost unattainable goal when it
came to keeping this buziness venture in compliance with the then existing rules
and regulations. In these tight economic times, it's difficult for me to believe
that these same overworked health agencies will now have the adequate staff
with enough time to devote to the problems that arise and handle the frequent
regular checks that must be made on this sort of operation.

"Hhen we lived through this nightmare the last couple of years, the routine was
for the Sedgwick County Health Department and/or the Kansas Department of
Health and Environment to check as often as they could or if there were specific
complaints and then the staff people would go back and make their report.
There seemed to be little or nothing that could or for some reason was being
done to bring this dump and its operators into compliance. That left those of us
who live in close proximity to continue to clean the blowing plastic, paper and
Boeing paperwork from our property and to watch the creek fill with tires and
debris. When this travesty was.finally closed in 1985, we were assured that this
bureaucratic and environmental ordeal was ended, and we believed it.

"While this particular project is a demolition construction landfill this time and
not a solid waste landfill, I still know that there's quite a considerable amount of
blowing material that originates from any construction project and with an
average Kansas wind at 12 MPH, we, as neighbors, will be in for more of the
same. While there may be restrictions put on this dump, all these restrictions
still don't make a bad project a good one. As we have 21l too clearly observed in
the past, these rules don't mean much if they can't be enforced, and
unfortunately, that's been the rule rather than the exception. In our past
dealings, we were often met with red tape and more often than not, rules that
favored the offender rather than the vietim.

'In conclusion, we are saying to you through our protest petitions and by our
presence here today..and these are the members of the neighborhood that have
come today...could I have them stand, please..that this is a potential problem of
major proportion to us wad our homes. We're asking for your support by a no vote
today that will lay this situation to rest once and for all.

Page No. 11




BOARD OF SEDGWICK COUNTY COMMISSIONERS
PROCEEDINGS

Regular Meeting, April 30, 1986

"We particularly look to Mr. Scott, as our representative, to support us in our
right to a clean, healthy and enjoyable environment in which to live. Thank you."

Chairman Hentzen thanked Ms. Moore and asked, "Let me ask you...what ought
to be done with this land?"

Mrs. Moore replied, "I don't know; I'm not an expert, but...maybe we could fill it
in with maybe dirt. I realize that wouldn't make much money for a landowner,
but maybe fill dirt could be brought intc this area if there are indeed holes. I
haven't really seen the...I have walked the area and I haven't seen the holes that
are said to exist. That's a possibility to me...maybe fill dirt, cement, rock, that
sort of thing. I don't know. I don't even know if that's feasible; “rat would be
more agreeable to me than demolition materials."

Chairman Hentzen stated, "T've been watching in the paper lately about the strip
mining in southeastern Kansas where they fust left it like it was, but it seems
what they're trying to do here is to reclzim some land; that is, straighten it out
even if it was screwed up in the past, and that's why I'm asking what could be
done or what should be done. It just makes sense that if you've messed up a
place like this that you can come in and straighten it out. I'm visualiz’1g going
in there and smoothing it out with a bulldozer and start farming it."

Mrs. Moore responded, "This was at one time a milo field; I mean it hasn't always
been a mess and a dump. It should have been taken care of wher the landfill was
«.Wwhen the rest of the landfill was closed; it wouldn't nave taken that much.”

Chairman Hentzen stated, "Sure...what I'm...J understand your thinking and your
com ments, but if we reject this and it stays a junk pile just like it is now...what
I'm trying to get at is what should we do...what should the com munity do; what
should the owner do?" i

Mrs. Moore stated, "The owner will have...he does have some responsibility to

reclaim this area. He was part of the problem to begin with; he was involved in .
this past operation...gives us little confidence the present one will be a great

improvement. It's hard for me to say. I don't feel like I have the expertise to

say, 'This is what we should do,' but I have to say that I don't think that adding

more garbage to an area is goi:lg' to be the answer to it either.”

Chairman Hentzen stated, "Well, I'm going to ask Mr. Rumsey if he would "ry to
define for me what they mean by Waste Classifications I and II as defined in
Chapter V of the Kansas Department...in other words, this lady used the word
dump, garbage. I don't understand that; I don't understand that that's the
request. Tell me what you're talidng about putting in there."

Mr. Rumsey returned to the podium. "The definition in Chapter V...first of all, a
demolition waste site, according to this article...one of the purposes for it is that
it does not, as a rule, constitute a long-term hazard to the environment; it does
not, as opposed to some dump sites.

"Waste clascification is defined as: Class I, waste materials resulting from land
clearing and exeavation projects—trees, brush, stump, ete., which may or may
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"ot be mixed with soil or rocks. Class IT is waste materials resulting from
housing developments and other projects requiring demolition of buildings and
dwellings—brick, mortar, wood, plaster, asphaltic materials, which, as T
understand it, may or may not be brought in, concrete, metal, etc. So, it's not
garbage, and it's not the usual thing that you, I think, would consider as waste.

o] might also state that the Derby Landfill had been in operation some five to
seven years before Mrs. Moore moved onto her property, so she moved in with
her eyes open. But, this would certainly be animprovement over what operation
has taken place in the past."

Chairman Hentzen commented, "Those definitions you read to me do not'include
any cars or tires or barrels or anything like that. Now, let me ask you one other
question. Is this application being made to reclaim that land or is it being mare
to make a profit on filling up the holes with a bunch of junk?"

Mr. Rumsey replied, "As I understand it, it would cost...and this is what I've been
told...some $350,000 to $500,000 to bring in fill dirt, and this money will not pay
for the complete reclamation of that property, whatever he might make off this.
It's my understanding...been a losing proposition for the landowner from Day
One, but in any event, the purpose, as I understand it, is to fill that property.
This is 14 acres; the Board of Health signed off on this property, believe it or
not, in 84 or as Mrs. Moore said, in '85, I don't remember when, claiming that
everything had been done. But in any event, it hasn't been done, and I think the
only way it's going to be reclaimed is to be able to level it off. They are going to
bring it up to the same level as the area to the west of this, which will smooth it
out. But, it's my understanding this is not a profit-making operation; it's an
operation to afford this man an econo mical way to bring this property back into
some kind of usable condition. That's my understanding."

Chairman Hentzen thanked Mr. Rumsey and asked for anyone else who wished to
speak to the subject.

Ms. Imogene Fleming, K-15, just east of this landfill part, stated, "I wonder
about the part...he said asbestos may or may not...this is what we're concerned
about is the pollution and maybe the debris that would be blown, could even
come across...this Kansas wind, but I didn't understand this when Mr. Rumsey
said, 'asbestos may or may not...' Now, we do not want things that will pollute
cur air; our families are too near and dear...and our lives are, and we know that
these things can happen...in the news today about pollution. So, I wanted that
clarified."

Mr. Scott asked, "Mr. Chairman, if you please...)Mrs. Moore, could I ask you a
couple of questions? Over the years, how many times have you called me about
the problems there at the landfill at Derby?"

Mrs. Moore returned to the podium. 'I have manila envelopes full of times that
you and I have...have been called about this. Tve probably dealt with this state
and the Sedgwick County Health Department as much as anyone because they
were the ones that were going to have to do the enforeing. Quite often..I don't
know if you know...it seems like sometimes it was several times a week."
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Mr. Scott remarked, "It sure was. Secondly, what results did we get when we got
the proper people down there Lo look at the landfill to see if it was being run the
way the State required it to be run?"

Mrs. Moore replied, "Everyone agreed...the Sedgwick County Health Department,
the Kansas Department of Health and Environment; everyone was in agreement
there was a problem; it was out of control, and something had to be done about
it. But, I don't know what the problem was; we never could seem to decide to
say, 'Enough is enough.' 'Let's stop it right now, and you have to clean up what
you've done.' Nothing was done for months at a time. I think finally the thing
that made the move was the media heard about it and they came out and started
looking at it. And, it wasn't long after that that wheels started to grind."

Mr. Scott stated, "Well, over the years, I've reviewed the site, and I could never
see that the landfill was being run the way that I felt a landfill should be run; as
a matter of fact, I made a trip there just this last week and looked at it, and I
still saw paper, garbage, and stuff strung on a part that was supposed to be
closed and filled. This was a concern of mine.

"My concern, gentlemen, is that T've had problems with this landfill from the
very beginnirg; secondly, the people have said they've had enough down there,
and I have to agree with them that they've had enough, that they've had very
little help from the State and have had very little help from the County, and T'm
sorry about this. Today, we can rectify this, and 1 assure you Iintend to do it."

Mrs. Moore expressed her thanks.

Chairman Hentzen asked if anyone had anything new and different to add; there
being no one, he asked the pleasure of the Com mission.

MOTION

Mr. Scott moved to deny the Zone Change Request.

Mr. Gragg seconded the Motion.

VOTE

Chairman Bernard A. Hentzen Aye
Chairman Pro tem Donald E. Gragg Aye
Commissioner Tom Scott Aye

Mr. Bill Rustin, County Counselor, stated, "Excuse me, Mr. Chairman...prior to
taking the vote, I think it would be best for the matter of the record to state the
reasons for the denial of the request.”

Mr. Scott stated, "My reasons for making the motion is that over the years this
has been a landfill, and I don't think the « -~nditions of the way the landfill was
run was proper; I think thera's been violations made down there. Tve had
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"County residents down there complaining about this; I think it would just be a
continuation of what we've had if we approved this Zone Change and Special Use
Permit? I've got pictures; I've got a stack of data two inches thick, if you need
it, Mr. Counselor, to back up what I'm saying."

Mr. Rustin stated, "Mr. Scott, I don't need anything; I just think, for a matter of
record, the reasons for denial should be putinto the Motion."

Mr. Scott stated, '"T'm just saying I've got it if you need it."
Mr. Rustin thanked Mr. Scott.

Mr. Gragg asked, "If we take Action Line 2, does that assist in documenting it?
It says, 'Adopt the findings..."

Mr. Rustin responded, "It would supplement what Com missioner Scott put in his
motion, Com missioner Gragg.”

Chairman Hentzen asked, "What are you suggesting?"

Mr. Gragg replied, "Well, I think the findings, also, in the M AP C records should
be a part of any future documentation that would also...is what you and Mr.
Galbraith were alluding to?"

Mr. Rustin responded, "Well, what I was saying sir, is that if you would like to do
that, which would be fine, integrate those in with Com missioner Scott's motion."

Mr. Gragg asked, "Does it help satisfy oris just an unnecessary fril1?"

Mr. Rustin stated, "It would help for the record, sir if reasons were stated for
denying each request."

AMENDED MOTION

Mr. Scott stated that over the years the landfill had orcrated, it had not
been run properly; viclations had occurred; property owners had many
complaints of which he had pictures and 1 two-inch thiclk file of data;
therefore, he moved to adopt these findings and deny the Zone Change and
Special Use Permit for the area south of 91st Street South between K-15
and the Arkansas River. 2 :

Mr. Gragg seconded the Motion.

VOTE
Chalrman Bernard A. Hentzen

Chairman Pro tem Donald E. Gragg
Com missioner Tom Scott
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RUMSEY, RICHEY & PLUMMER
RICHARD H. RUMSEY, P.A,
KEITII D. RICHEY

STEPHEN B. PLUMMER

ROBB W. RUMSEY

1041 North Waco

Wichita, Kansas 67203

(316) 262-4481

IN THE EIGHTEENTH JUDICIAL DISTRICT
DISTRICT COURT, SENGWICK COUNTY, KANSAS
CIVII, DEPARTMENT s

LARRY LUSK,
Plaintiff,

vs. Case No. 86 C 1814

BOARD OF SEDGWICK COUNTY
(KANSAS) COMMISSIONERS,
Defendant.

JOURNAL ENTRY

NOW, on this 5 _day of January, 1987, the above-entitled

matter comes on for hearing and trial. The plaintiff appears in person
and by and through their attorney, Richard 1. Rumsey. The defen-
dant appears by and through its attorney, Royce K. Wallace.

THE COURT, being duly advised in the premises and alter
listening to arpuments of counsel, FINDS:

1. Sufficient facts were presented at the hearing hefore the
Sedgwick County Commission to substantiate a holding that the zoning
of the property in question should be and it is hereby changed from
nR®, Rural Residential District, to WEN, Heavy Industrial District.

2. The actions of the Sedpgwick County Commission in deny-
ing the zoning chanpge were arbitrary and capricious.

3, The highest and best use of the land is, in fact, "F",
Heavy Industrial. The zoning of said propertv is hershy changed and
modified from "R", Rural Residential District, to tEn, Heavy Industrial
District.

4. The Sedpwick County Commission in denying the special
use permit was not arbitrary and'capricinus. llowever, the County
Commission in denying the special permit did net enter a written order
summarizing evidence before il stating the factars which it consideved

in arriving at its determination.




5. The issues relating to the special use permit are herveby
remanded to the County Commission. The matter shall be set down for
additional hearing, and additional ecvidence may be presented by hoth
sides,

6, The character of the neighborhood, the zoning and uses
of nearby property, the suitability of the subject _property for the use
to which it has been restricted, the extent to which the removal of the
restrictions were detrimental to the nearby property, the length of time
the subject property has remained vacnn't as zoned, and the relative
gain to the public health, safety and welfare, all dictate that the prop-
erty should be zoned "F", Heavy Industrial District.

IT 1S, THEREFORE, BY THI. COURT ORNDERED AND DECREED
that the above findings be and they are hereby made a binding and

valid order and judgment of this Court,

10 Bapgs

DISTRIGCT COURT JUDGE
APPROVED:

RUMSEY, RICHEY & PLUMMER

BY'Q’/JQWW f

Richard I, Rumsey,
Attornev for Plaintiff

ROYCE E_ WALLAGX

efendant




SEDGWICK COUNTY, KANSAS
BUREAU OF PUBLIC SERVICES

12505 SENECA
WICHITA KANSAS 672134408
(318, 268-790%

TO: Louise Olivarez, Senior Planner
Metropolitan Area Planning Department

FROM: James Weber, P.E., Director,
Sewer Operations and Maintenance
DATE: April 3, 1987

SUBJ: Special Use Permit #DR 86-4

We have reviewed and approved the "Grading and Drainage
Plan" for the site covered by the referenced permit dated
April 15, 1986. I have enclosed a copy of my letter to
Derby dated September 12, 1985, which explains in detail the
floodway requirements for the preliminary plat of Larry Lusk
Addition which contains this site. If deemed appropriate by
your department, I would suggest that an attempt be made to
obtain the 100' wide floodway reserve on the south side of
the permit site.

JW/sd

enclosure
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SEDGWICK COUNTY, KANSAS

DEPARTMENT OF PUBLIC WORKS

Septerber 12, 1985

Karen Susta, Secretary
Derby Planning Cammission
City Building

Derby, Kansas 67037

Dear Karen:

Re: Larry Lusk Addition
Preliminary Plat

As ‘indicated on the enclosed copies of the F.I.R.M. and Floodway Map of
the area, a major portion of this plat is located within a Zone A Flood
Hazard Area and the Regulatory Floodway. Both a floodway and a minimum
pad elevation should be established on this plat.

On November 10, 1975, the Division of Water Resources approved a flood-

“plain encroachment plan for this site. Based upon this approval, we

believe that the platted floodway line can be shown inside the regulatory
floodway line established by FEMA. We recommend that the west 350 feet

of this property be platted as a floodway reseive. This dimension would

be consistent with the plan approved by the Division of Water Resources.

No fill or encroachment should be allowed in the floodway reserve without
approval of an amended encroachment plan by the Division of Water Resources.

A floodway reserve will also be required adjacent to Spring Creek. Our
review of the information available in the Derby Flood Insurance Study and
the Sedgwick County Flood Insurance Study indicates that 100 foot of flood-
way reserve should be platted north of the centerline of Spring Creek in
the Southeast corner of the property.

We recormend a minimum pad elevation of 1246 mean sea level for this pro-
perty. This elevation should provide adequate protection from both the
Arkansas River and Spring Creek. If this property is to be zoned for res-
idential use, we recommend prohibition of basements. This prohibition
would be consistent with the basement exempticn incorporated in Derby's
floodplain management ordinance.
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Karen Susta, Secre
September 12, 1985

The contingent street dedication granted with Lusk Industrial Addition
on the Southwest corner of 91st Street South and Buckner has not been
shown on the preliminary plat. T™e contingent dedication should be
shown on the final plat tracing.

If you should have any questions conceming H';ese camments please call
me at 268-7901.

Sincerely,

59,‘___,44/‘&_..

James Weber
Engineer

Jw/sd

cc: Lowell High
Forest Nagley, MAPD
Plat File »
Jack Brown, Health Dept.
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FLOODWAY RESERVE AGREEMENT

WHEREAS, to assure protection of the interests and safety of the public, it becomes necessary that Sedgwick County,
State of Kansas, Party of the Second Part, provide flood protection and preserve the natural drainageway through the
establisment of a “FLOODWAY RESERVE" within the property below described.

AND WIIEREAS, , Party of the
First Part, is the rightful owner of, or legal agent for, the above property;

THE PARTIES HERETO AGREE as follows: That the Party of the First Pa:L, for himself, his heirs, exccutors,
administrators, and assigns for mutual considerations and covenants herchy agrees with the Party of the Second Part.
and its successors that a FLOODWAY RESERVE over and across the following deseribed portion of the above described
tract is necessary for the protection of the health and welfare of the county. The Party of the First Part hereby places the
following described portion of the above described tract in the FLOODWAY RESERVE and state that he fully
understands that by placing this portion of the tract in said Floodway Reserve no human habitat may be built therein and
that any other obstruction to be placed therein shall be permitted only with the approval of the Kansas State Board of
Agricullure, Division of Water Resources in accordance with KSA 24-126 or the appropriate governing body:

FURTHER, the “FLOODWAY RESERVE" shall be the responsibility of the owners of the property, Party of the First
Part, until such time as the governing hody exercising jurisdiction under K.S.A. 820-301 elects to assume the responsibility
for maintenance of, and improvement of drainage. Provided further that no building chall be constructed on, or within
said “FLOODWAY RESERVE" nor shall any fill, change of grade, creation of channels or other work be carried on
without the permission granted under K.S.A. 24-126, the Sedgwick County Engineer, or his successor.

Grantor ___ , their heirs or assigns, to have full use and enjoy the premises cxcept for, and subject to the right of the
Grantee for the purpose herein granted.

DATED THIS

PARTY OF THE FIRST PART




STATE OF KANSAS)
SEDGWICK COUNTY)

I hereby certify that on this day of .19 , before

me the undersigned, a Notary Public in and for the Couniy and State aforesaid, came

to me personally known to be the same person who signed and executed the above and

foregoing instrument and duly ackowledged the execution of the same.

WITNESS my hand and Notary Seal on the day and date last above written.

NOTARY PUBLIC

My appointment expires

SUBMITTED TO THE OFFICE OF COUNTY ENGINEER AND THE BOARD OF COUNTY

COMMISSIONERS FOR APPROVAL ON

PARTY OF THE SECOND PART
APPROVED BY: SEDGWICK COUNTY COMMISSIONERS

DIRECTOR, BUREAU OF PUBLIC SERVICES/ CHAIRMAN
COUNTY ENGINEER

ATTEST:

COUNTY CLERK

APPROVED AS TO FORM ONLY:

ASSISTANT COUNTY COUNSELOR

20159 (Pags 2 - Fioortaay Reserve Amm-n:,.« 1 85)
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DR 86-4 CONDITIONS OF APPROVAL

Demolition and construction wastes of the Waste Classifications |

and Il as defined in Chapter V of the Kansas Department of

Health and Environment Bulletin No. 4-4 "Guidelines for Operation

of Solid Waste Management Systems" shall be the only landfill

material permitted. No hazardous or toxic wastes, as defined by

KSA 65-3430 et seq, or putrescible wastes, shall be permitted for
. disposal at the site.

The landfill -operation shall proceed in accordance with the
Operating Manual and Design Details for the Derby Sanitary
Landfill prepared by Delamater, Freund and Scherer and
approved by KDHE on March 9, 1976, and as later amended. It
shall also proceed in accordance with all conditions established by
the Kansas Department of Health and Environment,

The deposit of material on site shall cease and cover material,
grading, and seeding shall be completed no later than 36 months
from the day the landfill permit is issued by KDHE. Grading
shall be in accordance with the Grading Plan dated April 15,
1986. Cover material shall be applied daily.

Prior to the commencing of the operation, the applicant shall

execute a Floodway Agreement covering the floodway on the south
100 feet of the application area, as shown on the Grading and
Drainage Plan dated April 15, 1986,

The landfill shall only be open to solid waste collection vehicles
licensed under the Sedgwick County Health and Sanitation Code
No. 7. A landfill operator shall be on the site during all hours
of operation. Hours of operation shall not exceed 8 a.m. to 6
p.m. Monday through Saturday. Access to subject property shall
be prohibited except during the hours of operation.

The applicant shall provide a u40-foot wide access easement
through his Lusk Industrial Addition out to 91st Street South.
Said easement shall be valid for the duration of the landfill
special use permit. The applicant shall submit said easement to
the Metropolitan Area Planning Department for review and
approval and for recording prior to commencing the Ilandfill
operation.

An all-weather surfaced road shall be provided from 91st Straet e
South to the landfill site prior to landfill operations commencing.

An 8-foot high fence shall be instzlled on the east property line
and along the north side of the floodway on the south to minimize
the blowing of any materials. Said fence shall be installed prior
to the commencing of the cperation. The fence shall be
constructed of welded or woven wire with openings no larger than
one-inch. :
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Upon written notice of any violation by the County Zoning
Administrator or the Department of Community Health, the
operation shall cease and the violation shall be corrected within 48
hours, and the operation shall not commence until after a public
hearing hefore the Board of County Commissioners held within 14
days of the notice of violation and subsequent action taken by the
board.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
payable to Sedgwick County, guaranteeing that cover material,
final grading, and seeding are performed as detailed in the
Grading Plan dated April 15, 1986, and in the Operating Manual
referenced in condition B. This bond shall be in the amrunt of
$10,000 for each acre, or portion thereof, ¢n which waste is
being deposited.

Prior to the commencing of the operation, the applicant/owner
shall provide for installation and monitoring of a network of at
least 4 wells which draw water from the uppermost permanent
aquifer. One of these wells will monitor groundwater upslope of
the site, the other three wells will monitor groundwater downslope
from the site. These wells will be installed, constructed,
operated, and sampled to comply with EPA Publication Number
OSWER-9950.1 titled "RCRA Groundwater Monitoring Technical
Enforcement Guidance Document" dated September, 1986, and shall
remain in operation for 15 years from the date of landfill closure.
Collection and analyses of samples from the wells will be
accomplished by the County Health Officer and the actual costs of
that monitoring shall be reimbursed by the applicant/owner.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
payable to Sedgwick County, guaranteeing hazardous or toxic
wastes (as defined by KSA 65-3430 et seq) or putrescible
materials have not been placed in the landfill. This bond shall be
in the amount of $100 per cubic yard of waste to be deposited in
the landfill and is intended to pay for the costs of excavation and
disposal of wastes found to be hazardous or putrescible. This
bond shall be in e“fect for 15 years from the date of landfill
closure, A finding that hazardous or toxic wastes have been
placed in the landfill shall be made when data from the assessment
phase of the groundwater monitoring program described in
condition K reveals that one or more chemical constituents listed
in Appendix VIIl of Paragraph 265 of CFR 40 is present in
statistically significant quantities.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall file a restrictive
covenant for the application area which shall remain in perpetuity
with the property. This covenant shall prohibit the use of the
land for human habitation, prohibit construction of structures
which penetrate the final cap or cover, and require approval of
the Health Officer for use of the land for production of food
crops. The covenant shall be in such form as may be approved
by the County Counselor.




Demolition and construction wastes of the Waste Classifications |
and Il as defined in Chapter V of the Kansas Department of
Health and Environment Bulletin No. 4-4 "Guidelines for Operation
of Solid Waste Management Sysiems" only shall be permitted as the
only landfill materials. No hazardous or toxic wastes, as defined
by KSA 65-3430 et seq or putrescible wastes, shall be permitted
for disposal at the site.

The landfill operation shall proceed in accordance with the
Operating Manual and Design Details for the Derby Sanitary
Landfill prepared by Delamater, Freund and Scherer and
approved by KDHE on March 9, 1976, and as later amended. It
shall also proceed in accordance with all conditions established by
the Kansas Department of Health and Environment.

The deposit of material on site shell cease and the cover material,
final grading in accordance with the grading plan, and seeding
shall be completed no later than 36 months from the day the
landfill permit is issued by KDHE. Grading shall be in
accordance with the Grading Plan dated April 15, 1986, Cover
material shall be applied daily.

Prior to the commencing of the operation, the applicant shall
execute a Floodway Agreement covering ihe floodway on the south
100 feet of the application area, as shown on the Grading and
Drainage Plan dated April 15, 1986.

The landfill shall only be open to solid waste collection vehicles
licensed under the Sedgwick County Health and Sanitation Code
No. 7. A landfill operator shall be on the site during all hours
of operation. Hours of operation shall not exceed 8 a.m. to 6
p.m. Monday through Saturday. Access to subject property shall
be prohibited except during the hours of operation.

The applicant shall provide a #0-foot wide access easement
through his Lusk Industrial Addition out to 91st Street South.
Said ecasement shall be valid for the duration of the landfill
special use permit. The applicant shall submit said easement to
the Metropolitan Area Planning Department for review and
approval and for recording prior to commencing the landfill
operation.

An all-weather surfaced road shall be provided from 91st Street
South to the landfill site prior to landfill operations commencing.

An 8-foot high fence shall be installed on the east property line
znd aleng the north sicde of the floodway on the south to minimize
the blowing of any materials. Said fence shall be installed prior
to the commencing of the operation. The fence shall be
constructed of welded or woven wire with openings no larger than

one-inch.
MMA/%E;/?%D W
: ~L-87 ,J meelioe .
ﬁqﬁm@fm ad D30 mati,




Upon written notice of any wviolation, by the County Zoning
Administrator or the Department of Community Health, the
operation shall cease and the violation shall be corrected within 48
hours, and the operation shall not commence until after a public
hearing before the Board of County Commissioners held within 14
days of the notice of violation and subsequent action taken by the
board.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
payable to Sedgwick County, guaranteeing cover material, final
grading, and seeding are performed as detailed in the Grading
Plan dated April 15, 1986, and as provided by special condition
C. This bond shall be in the amount of $10,000 for each acre, or
portion thereof, on which waste is being deposited.

Within one year and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
payable to Sedgwick County, guaranteeing hazardous or toxic
wastes (as defined by KSA 65-3430 et seq) or putrescible
materials have not been placed in the landfill. This bond shall be
in the amount of $100 per cubic yard of waste to be deposited in
the landfill and is intended to pay for the costs of excavation and
disposal of wastes found to be hazardous or putrescible. This
bond sha!ll be in effect for 15 years from the date of landfill
closure, A finding that hazardous or toxic wastes have been
placed in the landfill shall be made when data from the assessment
phase of the groundwater monitoring program described in
condition L reveals that one or more chemical constituents listed
in Appendix VIII of Paragraph 265 of CFR 40 is present in
statistically significant quantities.

Prior to the commencing of the operation, the applicant/owner
shall provide for installation and monitoring of a network of at
least 4 wells which draw water from the uppermost permanent
aquifer. One of these wells will monitor groundwater upslope of
the site, the other three wells will monitor groundwater downsiope
from the site. These wells will be installed, constructed,
operated, and sampled to comply with EPA Publication Number
OSWER-9950.1 titled "RCRA Groundwater Monitoring Technical
Enforcement Guidance Document" dated September, 1986.
Collection and analyses of samples from the wells will be
accomplished by the County Health Officer and the actual costs of
that monitoring will be reimbursed by the applicant/owner,

Within 120 days and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall file a restrictive
covenant for the application area which shall remain in perpetuity
with the property. This covenant shall prohibit the use of the
land for human habitation, prohibit construction of structures
which penetrate the final cap or cover, and require approval of
the Health Officer for use of the land for production of food
crops; and it shall be in such form as may be approved by the
County Counselor.
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TO Ay ’
FRom Rlchard Hunter, Environmental Health Director f\k

SUBJECT Consolidated approval
conditions - Lusk

Landfill @ 4-2-87) )

I am enclosing a copy of the consolidated approval conditions for
the proposed Lusk Landfill, which were agreed upon at our meeting
of March 26, 1987. Deletions to the original conditions are
shown as strike-outs, additions are underlined. Please call me
at 268-8351 if you desire clarification or would like to review
the cited publications.

a. Demolition and construction wastes of the Waste Claass-
ifications I and II as defined in Chapter V of the Kansas
Department of Health and Environment Bulletin No. 4-4 "Guidelineas
for Operation of Solid Uaste Management Systems" enty shall be
permitted as the only landfill materials. No hazardoua or toxic
wastes, as defined by KSA 65-3430 et 8eq or putrescible wastes,
shall be permitted for disposal at the site.

b. The landfill operation shall proceed in accordance with the
Operating Manual and Deaign Detaila for the Derby Sanitary
Landfill prepared by Delamater, Freund and Schereer and approved
by KDHE on March 9, 1976, and as later amended. It shall also
proceed in accordance with all conditions established by the
Kansas Department of Health and Environment.

e The deposit of material on aite ghall cease by-Jdanuasy-1;
1989, ' (and--the\ cover material, final grading in accordance
with the grading plan, and seeding shall be completed no later
than 36 months from the day the landfill permit is issued by

KDHE . July-—-4T~—;9897—un~}eas——an—eernséeﬂ-ei—time-ia—gpenred—by
KBHE and--grading. Grading shall be in accordance with the
Grading Plan dated April 15, 1986. Cover material shall be

applied daily.

d. A drainage plan indicating how this site will drain during
the landfill operation as well as after final completion shall be
submitted to the County Bureau of Public Services for review and
approval.

e. The landfill shall not be open to the general public. A
landfill operator shall be on the site during all hours of
operation, Hours of operation shall not exceed 8 a.m. to 6 p.m.

Monday through Saturday. Access to subject property shall be
prohibited except during the hours of operation.
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£. The applicant shall provide a 40-foot wide access easement
through his Lusk Industrial Addition out to %1st Street South.
Said easement shall be valid for the duration of the landfill
special use permit. The applicant shall submit said easement to
the Metropolitan Area Planning Department for review and approval
and for recording.

€. An all-veather surfaced road shall be provided from 91st
Street South to the landfill site prior to landfill operations
commencing.

h. A 84-foot high fence shall be installed on the east property
line and along the north side of the floodway on the south to
minimize the blowing of any materials. Said fence aghall be
installed prior to the commencing of the operation. The fence
shall be constructed of welded or woven wire with openings no
larger than one-inch.

i. Upon written notice of any violation, by the County Zoning
Adminigtrator or the Department of Community Health, the opera-
tion shall cease and the violation ghall be corrected within 48
hours, and the operation shall not commence untii--autheriged-by
the-abeve--or until after a public hearing before the Board of
County Commissioners held within 14 days of the notice of
violation and subsequent action taken by the board.

- Within three months after final inspection and close-out of
the landfill operation, the applicant shall submit a request to
rezone this property to whatever zoning classification exists at
that time on the balance of the former Derby landfill site.

k. Items "d"” and "f" above shall be complied with prior to these
cases being forwarded to the Board of County Commissioners for
final action. Also, four copies of the approved Grading Plan
shall be submitted to the Planning Department prior to County
Commission consideration of these cases.

l. The applicant/owner shall obtain a bond, payable to Sedgwick
County, guaranteeing cover material, final grading, end seeding
are performed as detailed in the Grading Plan dated April 15,
1986, and as provided by special condition c¢. This bond shall be
in the amount of $10,000 for each acre, or portion thereof, on
which waste is being deposited. The active portion of the
~1tandfill shall be limited to one acre.

m. The applicant/owner shall obtain a bond, payable to Sedgwick
County, guaranteeing hazardous or toxi¢ wastes (as defined by KSA
65-3430 et gseq) or putrescible materials have not been placed in
the landfill. This bond shall be in the amount of $100 per cubic
yard of waste to be deposited in the landfill and is intended to
pay for the costs of excavation and disposal of wastes found to
be hazardous or putrescible. This bond shall be in effect for 15
years from the date waste is placed in the landfill. A finding

i:

¢
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made when data from the assessment phase of the ground-
water monitoring program described in condition n. reveals that

one or more chemical constituents listed in Appendix VIII of
Paragraph 265 of CFR 40 is present in statistically sign ficant

quantities.

n. The applicant/owner will provide for installation and

monitoring of a network of at least 4 wells which draw water from
the uppermost permanent aquifer for a period of 15 years after
the landfill is closed. One of these wells will monitor ground-
water upslope of the site, the other three wells will monitor
grcundwater downslope from the asite. Theae wella will be
installed, constructed, operated, and sampled to comply with EPA
Publication Number OSUER-9950.1 titled "RCRA Ground-Water
Monitorin, Technical Enforcement Guidance Document” dated
September, 1986. Collection and analysea of samples from the
wells will be accomplished by the County Health Officer and the
actual costs of that monitoring will be reimbursed by the

that hazardous or toxic wastes have been placed in ihe landfill
shall be made when data from the assessn

" applicant/owner.

©. The applicant/owner shall file a restrictive covenant for the
o. “he applicar /__—.-..—__—___

entire former Derby landfill site which shall remain in per-
etuity with the property. This covenant shall prohibit the use
of the land for human habitation, prohibit construction of
structures which enetrate the final ca or cover, and require
approval of the Health Officer for use of the land for production

of food crops.

dist: Bob Arnold, County Legal
Jack Galbraith, City County Planning
Katie Goering, County Environmental Resources
Doug Hahn, County Environmental Resources
Marvin Krout, City-County Planning

cf: Jack Brown, City-County Health

Py
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Demolition and construction wastes of the Waste Classifications |
and |l as defined in Chapter V of the Kansas Department of
Health and Environment Bulletin No. 4-4 "Guidelines for Operation
of Solid Waste Management Systems" only shall be permitted as
landfill materials. MNo hazardous or toxic wastes, as defined by
KSA 65-3430 et seq, shall be permitted for disposal at the site.

The landfill operation shall proceed in accordance with the
Operating Manual and Design Details for the Derby Sanitary
Landfill prepared by Delamater, Freund and Scherer and
approved by KDHE on Marck 9, 1976, and as later amended. It
shall also proceed in accordance with all conditions established by
the Kansas Department of Health and Environment.

The deposit of material on site shall cease by-Jenuary-15-19895
and the cover material, final grading in accordance with the
grading plan, and seeding shall be completed no later than
36 _months h the landfill permit is issued by KDHE

o 4t —-ttme-ts—grented-
grading shall be in accordance with the Grading Plan dated April
15, 1986. Cover material shall be applied daily.

-A—dreinage—-p!m—indieating—haw—ﬂﬂs—sirhe-wil!--dr&in-durhg-t-he
Iandﬁirl-opefaﬁea—es-wen-ae—aﬂef--f+nai—-cmnp+et-ien—-sha{+—be
submitted-to-the--Cotnty-Bureau-ef -Public-Services for-review-and
apprevals

The landfill shall not be open to the general public. A landfill
operator shall be on the site during all hours of operation.
Hours of operation shall not exceed 8 a.m. to 6 p.m. Monday
through Saturday. Access to subject property shall be prohibited
except during the hours of operation.

The applicant shall provide a #40-foot wide access easement
through his Lusk Industriai Addition out to 91st Street South.
Said easement shall be valid for the duration of the landfill
special use permit. The applicant shall submit said easement to
the Metropolitan Area Planning Department for review and

approval and for recording prior to commencing the landfill
operation.

An all-weather surfaced road shall be provided from 91st Street
South to the landfill site prior to landfill operations commencing.

A 8k-foot high fence shall be installed on the east property line
and along the north side of the floodway on the south to minimize
the blowing of any materials. Said fence shall be installed prior
to the commencing of the operation, The fence shall be
constructed of welded or woven wire with openings no larger than
OneEINCh e e e e e




Upon written notice of any violation, by the County Zoning
Administrator or the Department of Community Health, the
operation shall cease and the violation shall be corrected within 48
hours, and the operation shall not commence -#ntH-suthorized -by
the-abeve-er until after a public hearing before the Board of
County Commissioners held within 14 days of the notice of
violation.

Within three months after final inspection and close-out of the
landfill operation, the applicant shall submit a request to rezone
this property to whatever zoning ciassification exists at that time
on the balance of the former Derby landfill site.

Items- 434 -and- L Fi-above -shaH- be-compled-+with-prior-ie-these-cases
being-forwerded -to-the--Beard- of -County -Commissioners--for-fina--action-
Also-feur-copies-ef-the-approved-Grading--Plan-shait-be
submitted-to-the-Ptanning- Department-prier-to-County--Commission
-consideration-of-these-eases:

Within 120 days and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,

ayae to emck County, guaranteeing cover material, final
rading, and seeding are performed as detailed in the Gradin
an date oril 15, 1986, and as provided by special condition
C. This 55 shall be in the amount of 10,000 for each acre, or
orton thereof, on which waste is being deposited. he minimum
ond is .000, which would allow waste to be deposited on one acre.
Within 120 days and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall obtain a bond,
aya e to Sedgwic ounty, guaranteeing hazardous or toxic wastes
as defined by 65-3430 et seq) or putrescible materials have
not been placed in the Tandfill. i ond sha e in the
amount of $100 per cubic yard of waste to he deposited In the
an and is Iintended to pay for the costs of excavation an
Isposal of wastes found to be hazardous or putrescible, S
ond shail be in effect for 15 years from the date waste is
placed in the landfill. A finding that hazardous or toxic wastes
have been pace in_the landfill shall be made when data from the
assessment phase of the groundwater monitoring proagram described
n condition L reveals that one or more chemical constituents

Tisted in penrx VIIT of araqrap 265 of CFR 00 is prasent in
statistically significant quantities.

Prior to the commencing of the operation, the applicant/owner
install and monitor a network of at least wells whic raw
water irom the uppermost permanent aquifer. One of these wells
will_ monitor groundwater upslope of the site, the other three
wells will monitor groundwater downslope from the site. ese

wells will be insta ed, constructed, operated, and sampled to

comply wit ublication Num .1 title RA
roundwater Monitoring Technical Enforcement Guidance Document”

ated Séptem §




M. Within 120 days and prior to the commencing of the operation,
whichever occurs first, the applicant/owner shall file a
restrictive covenant for the entire former Derby landfill site
‘which shall remain in perpetuity with the proporty. This

covenant shall pr'o bit the use of the land for human hab

abitation,

and require approval of the




i
;
F
I

_l S ” =

o CEIVE
! THE WICHITA-SEDGWICK COUNTY DEPARTMENT OF COMMUNITY H

{

OFFICE OF ENVIRUNMENTAL HEALTH DATE March 30, 158FPR 011987
: METROPOLTA
ROUTE [, N PLANNING
To See Distribution o i

|
o
FROM Richard Hunter, Environmental Health Dlrector“‘“

y _ SUBJECT Consolidated approval
conditions - Lusk
Landfill

I am enclosing a copy of the consolidated approval conditions for
the proposed Lusk Landfill, which were agreed upon at our meeting
of March 26, 1987. Deletions to the original conditiona are
shown as strike-outs, additions are underlined. Please call me
at 268-8351 if you desire clarification or would like to review
the cited publications.

|

|

i a. Demolition and construction wastes of the Uaste Clasa-

i ifications I and II as defined in Chapter V of the Kansas
r Department of Health and Environment Bulletin No. 4-4 "Guidelines

] for Operation of Solid UWaste Management Systems"” only shall be

| permitted as landfill materials. No hazardous or toxic wastes,

\ ag defined by KSA 65-3430 et seq, shall be permitted for diaposal

| at the site.

|

|

b. The landfill operation shall proceed in accordance with the
Operating Manual and Design Details for the Derby Sanitary

{ Landfil) prepared by Delamater, Freund and Schereer and approved
by KDHE on March 9, 1976, and as later amended. It shall also
proceed in accordance with all conditiona established by the
Kansas Department of Health and Environment.

Ce The deposit of material on site shall cease by-January-1.
989, and the cover material, final grading in accordance with
‘ the grading plan, and seeding shall be completed no later than 36
L months from the day the landfill permit is iassued by KDHE July
i7——-1-989—.-——unéeea——anw—exfeenaiea——e-f—-—time-és—gean{ed—bf-KBHE and
grading shall be in accordance with the Grading Plan dated April
15, 1986. Cover material shall be applied daily.

d. *" A drainage plan indicating how this site will drain during
FHg! the landfill operation as well as after final completion shall be
d;—- 0 “"'r._submitted to the County Bureau of Public Services for review and
> approval. Fis
1
e. The landfill shall not be open to the general public. '@ [
landfill operator shall be on the =eite during all hours of
{ operation. Houra of operation shall not exceed 8 a.m. to 6 p.m.
Monday through Saturday. Access to subject property shall be
prohibited except during the hours of operation.
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f. The applicant shall provide a 40-foot wide access easement
through his Lusk Industrial Addition out to 91sat Street South.
{} Said easement . shall be wvalid for the duration of the landfill
special use permit. The applicant shall submit said easement to
the Metropolitan Area Planning Department for review and approval
and for recording.

8. An all-weather surfaced road shall be provided from 91st
Street South to the landfill site prior to landfill operations
commencing.

h. A B4-foot high fence shall be installed on the east property
line and along the north side of the floodway on the south to
minimize the ©blowing of any materials. Said fence shall be

¢ installed prior to the commencing of the operation. The fence
shall be constructed of welded or woven wire with openings no
larger than one-inch.

i. Upon written notice of any violation, by the County Zoning
Administrator or the Department of Community Health, the opera-
I - tion shall cease and the violation shall be corrected within
| ; 48 houra, and the operation shall not commence until-authesiged
! by-the-abeve-er until after a public hearing before the Board of
| County Commissioners held within 14 days of the notice of
violation.

J. UWithin three monthe after final inspection and close-out of
the landfill operation, the applicant shall submit a request to

(7 rezone this property to wnatever zoning classification exists at
that time on the balance of the former Derby landfill site.

k. Items "d” and "f" above shall be complied with prior to these
cases being forwarded to the Board of County Commissioners for
final action. Also, four copies of the approved Grading Plan)
shall be submitted to the Planning Department prior to County
Commission consideration of these cases.

1. A The applicant/owner shall obtain a bond payable to Sedgwick
»

County, guaranteeing cover material, final grading, and seeding

' are performed aas detailed in the Grading Plan dated April 15,

1986, and as provided by special condition ec. This bond shall be.

in the amount of $10,000 for each acre, or portion thereof, on ) -

which waste is being deposited. The minimum bond is $10,000,
which would allow waste to be deposited on one acre.

o

¥
m. A The applicant/owner shall obtain a bond, payable to Sedgwick
County, guaranteeing hazardous or toxic wastes (ag defined by KSA
~ 65-3430 et seq) or putrescible materials have not been placed in

the landfill. This bond shall be in the amount of $100 per cubic
#yard of waste to be deposited in the landfill and ls Intended to
'Eax for the costs of excavation and disposal of wastes found to
v be hazardous or putrescible. This bond shall be in effect for 15
years from the date waete is placed in the landfill. A finding
,—‘-)that hazardous or toxic wastes have been placed in the landfill

o .5.. s
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shall be made when data from the assessment phase of the ground-
water monitoring program deacribed in condition n. reveals
that one or more chemical constituents listed in Appendix VIII of
Paragraph 265 of CFR 40 is present in statistically significant

uantities. 3
Prisr E; Uy Errvnine, 7 1]&145'..\)

n. /A The applicant/owrer will install and monitor a network of at
least 4 wells which draw water from the uppermost permanent
aquifer. One of these wells will monitor groundwater upslope of
the site, the other three wells will monitor groundwater down-
slope from the site. These wells will be Installed, conatructed,
operated, and sampled to comply with EPA Publication Number
OSUER-9950.1 titled "RCRA Ground-Water Monitoring Technical
Enforcement Guidance Document” dated September, 1986.

o. The applicant/owner shall file a restrictive covenant for the
entire former Derby landfill site which shall remain in per-

/
. petuity with the property. This covenant shall prohibit the

use of the land for human habitation, prohibit construction of

structures which penetrate the final cap or cover, and require
approval of the Health Officer for use of the land for production
of food crops.

dist: Bob Arnold, County Legal
Jack Galbraith, City County Planning
Katie Goering, County Environmental Resources
Doug Hahn, County Environmental Resources
Marvin Krout, City-County Planningc/u

cf: Jack Brown, City-County Health

Bl
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CASE NO. DR 86-4

Notices to adjoining property owners mailed on
4-1-87 for BCoC me=ting on U4-15-87.

One each to Applicants and Agents.

One each to Ron Worley, David Spears, Jack Brown,
Doug Hahn, Jim Weber and Karen Crook.

One each to Louise, Barbara and Glen.

TOTAL




DR 86-4 Mailing List

Richard Rumsey

Rumsey, Richey & Plummer
1041 North Waco

Wichita, Kansas 67203

Larry Lusk
5001 East 71st Street South
Derby, Kansas 67037

Lowell D. High
1542 South St. Francis
Wichita, Kansas 67211

The City of Derby, KS.
(a municipal corporation’
Derby Municipal Building
229 North Baltimore
Derby, Kansas 67037

amgd

—M=. Norma D. Moore
9339 Southeast Boulevard
Derby, Kansas 67037

Carol and Roscoe Warren
9529 Southeast Boulevard
Derby, Kansas 67037

Charles W. and Naomi F. Glaser
9819 South Bluff Street
Wichita, Kansas 67236

William C. and Georgia L. Bennett
9101 South 55th Street East
Derby, Kansas 67037

R. E. and Nellie McHenry
5900 East 91st Street South
Derby, Kansas 67037

Richard L. and !mogene G. Fleming
9451 South 63rd Street East
Derby, Kansas 67037

Kenneth C. Cherry
9715 South 63rd Street East
Derby, Kansas 67037

Henry J. and Judy A. Phillips
c/o Phillips Southern Electric Co.
1822 South Mead

Wichita, Kansas 67211

Patrick S. Phillips
1822 South Mead
Wichita, Kansas 67211

David and Andra A. Udden
703 North Buckner
Derby, Kansas 67037




WICHITA-SEDGWICK COLNTY
'TROPOLITAN AREA PLANNIN OMMISSION
CITY HALL, TENTH FLOOR, u55 MO MAIN STREET
WICHITA, KANSAS 67202-1688

April 1, 1987
NOTICE OF PUBLIC HEARING
Case No.: DR 86-4.

Location:  South of 91st Street South in an area between K-15 Highway
and the Arkansas River.

Address: N/A.

Request: Special Use Permit to Establish a Demolition Construction
Landfill Site on Property Zoned the "F" Heavy Industrial
District.

NOTICE 1S HEREBY GIVEN that on Wednesday, April 15, 1987, the
BOARD OF COUNTY COMMISSIONERS OF SEDGWICK COUNTY, KANSAS,
meeting in the County Commission Meeting Room, Third Floor, Sedgwick
County Courthouse, 525 North Main Street, Wichita, Kansas, beginning
at 9:00 A.M., will consider the above-referenced request as decreed by
the Eighteenth Judicial District Court of Sedgwick County, Kansas.

This case was previously considered by the Sedgwick County Com-
mission in April 1986 and was denied along with an associated request
for heavy industrial zoning. The applicant appealed these decisions to
the District Court which, in January 1987, overturned the County Com-
mission's decision on the rezoning and ordered the subject property
rezoned to the "F" heuvy industrial district. The District Court fur-
ther ordered that the County Commission reconsider the request for a
special .use permit to establish a landfill site.

As an owner or occupant of property in the area, you have the
right to appear at the County Commission meeting, either in person or
by agent or attorney, to support or oppose this request. If you have
no interest in or objection to the request, you have no obligation to
appear at this meeting. T

If you have any questions or wish additional information, please
call 268-4421,

o
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CASE NO. DR B6-4
Special Use Permit to Establish a Demolition Construction
Landfill Site on Property Zoned the " Heavy Tndustrial District

Commencing at a point 418 feet west and 1330 feet south of-the NE corner of
the SWi of Section ‘. Township 29 South, Range 1 East of the 6th P.M.,
Sedgwick County, Kansas; thence east parallel to the north line of said SWi,
323 feet; thence southwesterly 1010 feet, more or less, to the centerline
of Spring Creek, said point being 190 feet west of the east line of said
SWi: thence .southwesterly along the centerline of said Spring Creek to a
point 2560 feet, more or less, south and 640 feet west of the northeast
corner of said SWi; thence northwesterly, 550 feet to a point 2010 feet south
and 642 feet west of the northeast corner of said SWi: thence northwesterly
315 feet to a point 850 feet west of the east line of said SWi; thence
northeasterly to a point 1330 fect south and 498 feet west of the northeast
corner of said SWi; thence east parallel to the north line of said SWi, 80
feet tu the point of beginning; AND :

Commencing at a point 418 feet west and 1330 feet south of the northeast
corner of said SW#; thence S$90°00'W parallel to the north line of said SWi,
40 feet: thence NO°00E, 464.u6 feet; thence N12°30'E, 384.66 feet to the
south line of Lot 1, Block 1, Lusk Industrial Addition, an Addition to the
City of Derby, Sedgwick County, Kansas; thence NO90°00'E along the south
line of said Lot 1, B0.97 feet to the southeast corner of said Lot 1; thence
S12°30'W, 389.23 feet; thence S0°00'E, 460 feet to the point of beginning.
Generally located south of 91st Street South in an area between K-15 Highway
and the Arkansas River. g

= NAME OF DISTRICT
Most Restrictive USES :Ergn'n'm

‘ RURAL RESIDENTIAL

Agriculture and
One Family Dwellings

SUBURBAN RESIDENTIAL

Agricullure, One Family Dwellings,
Schools and Churches

ONE FAMILY DWELLING

Agriculture, One Family Dwellings,
Schools and Churches

OFFICE

All Uses Permitted in More Restrictive Zones
und Business and Professional Offices

OFFICE COMMERCIAL

Offices, Limited Retail and Servica Uses
Operated Within a Building. i

LIGHT COMMERCIAL
All Uses Permitted in More Restrictive Zones
and Purely Retail Businesses Operated
Within a Building

GENERAL COMMERCIAL

All Uses Permitied in More Restrictive Zones
Plus All Commercial Uscs

LIGHT INDUSTRIAL

All Uses Permilted in More Restriclive Zones Plus|
Industrial Uses Which Do Not Create Hazards
¥ or Nuisance From Fire, Dust, Odor or Smoke* **

Least Restrictive HEAVY INOUSTAIAL

F
Any Use, Some as Conditional Uses***

** *Mcbile home parks and trailer ca!wro not permitted,




PROPOSED CHANGES TO SPECIAL USE PERMIT

SCZ-0559 AND DR 86-4 LUSK DEMO LANDFILL

The following changes are proposed as amendments to the April 3,
1986 MAPC action on thia case.

h. A (4) 8 foot fence shall be installed on the east property
line and along the north side of the floodway on the south to
minimize the blowing of any materials. Said fence shall be
installed prior to the commencing of the operation. The fence
shall welded or woven wire with openings no larger than ¢we -4

i. Upon written notice of any violation, by the County Zoning
Administrator or the Department of Community Health, the operat-
ion shall cease and the violation shall be corrected within 48
hours, and the operation shall not commence (until authorized by
the above or) until after a public hearin before the Board of

ant-- arter a public hearing before the Board of
County Commigsioners held within 14 days of the notice of
violation. ﬁ*km s

j. The applicant/owner shall file a restrictive covenant?
which shall remain in perpetuity with the property. This
covenant shall prohibit the use of the land for human habitation,
and require approval of the Health Officer for use of the land

for production of food cropu.%ﬁ-‘-ﬁ"fﬁ_} oo w;u\yi-dﬁlﬁ}{ o

(deletions)
underlined segments are additions or items for discussion
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Further provisions may be added to the conditional use per-
mit to provide a higher level of assurance that the landfill
will be operated and closed in an environmentally desirable
manner and to provide for financial coverage in the event the
landfill should cause environmental impairment. Such additional
provisions could include the following:

1. Environmental Impeirment Liability Insurance. Such
insurance provides a source of funding in the event an operation--
in this case, & sanitary landfill--should create environmental
problems and hazards requiring remedial work. Such work is
usually quite expensive. For example, the owners of the hazard-

ous waste disposal facility near Furley, Kansas have elready

-
invested $20 million in that facility in efforts to remediate

groundwater contamination. The environmental impairment liability
insurance provides a meckinism for fundigg such cleanups and not
placing the burden on the local texpayers should the owner of
the operation fail to, or be unable to, finance such damages.

The City of Wichita has required & contractor of the Brooks Land-
f£ill site to provide such environmental impairment liability
insurance for that operation. The language of the city's bid
specification is as follows: "The policy will be in an amount
not less than one million dollars ($1,000,000) aggregate. If
higher limits are required, it will be included under this
provision." The premiums for such insurance policies would be
paid by the owner of the Derby Landfill. Failure to provide a
certificate of such a liability insurance policy would be deemed
a violation of the provisions of the conditional use permit and

appropriate actions would be taken.
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2. Performance Bond. One oif the major concerns with any
landfill operation is the proper closure of the site when land-
filling is completed. Such closure usually includes placing a
two-foot earthen cover on the site along with appropriate grading,
placement of monitoring wells, and other similar activities.

These activities are required to render the site suitable for
future use but are usually not viewed favorably by owners of such
sites because they involve considerable expenditure without any
income from such activities. Thus, it is important that provision
be made, and in e sense, guaranteed, for the funds necessary to
properly close the landfill site. Within a certain number of

deys of execution of the license for the landfill operation, the

.
landfill owner shall deliver, or cause to be delivered, a per-

formance bond with a surety company licensed to do business in
the state of Kansas as surety. Such bonds shall be kept in full
force and effect at all times during the duration of the landfill
operation. According to MAPC minutes, at the time the applicant
petitioned for the current activity in early 198€, the estimated
cost for closing the site (by KDHE personnel) was $140,000. It
may be that a performance bond in the neighborhood of $200,000
may be required for proper closure.

3. Bite Monitor. 1In some cases of this type, provision
is made for hiring an official to monitor the site and its
activities with the cost of such site monitoring assessed to the
regulated individual, in this case, the owner of the site.

4. Cease Operations Provision. In some cases of this

nature, & provision is made that if said operation is in viclation




and does not meet the violated standards within U8 hours, the
county can order the operation stopped and maintained in that
condition until compliance is reached.

The attractiveness of the initial two proposals are as
follows:

1. It provides a means to assure that problems at the
landfill, current and future, can be addressed without causing
& financial burden to the taxpayers of Sedgwick County.

2. The provisions place the burden and cost of proper

operation on the applicant and not on the regulatory agencies.
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LUSK DEMOLITION FILL - CHRONOLOGY

November 1, 1984 - Derby Landfill closes, permit # 234 revoked.

January 17, 1985 - Public Hearing by Derby Planning Commission
for zoning change for area of former Derby
Landfill plus adjacent 14 acres from "R" Rural
Residential to "F" Heavy Industrial, and
regquest to issue special permit for landfill
operation on the site. (Postponed).

January 31, 1985 - request from Lusk's attorney to KDHE for
continuing approval of previous po:mit and
agreed extension.

May ?, 1985 — Lusk withdraws both changes previously requested.

May 10, 1985 - statement from KDHE that all previous permits and
approvals were terminated with closure of
Derby Landfill.

June 20, 1985 - Derby Planning Commission holds public hearing
on postponed application from Larry Lusk (see
January 17,1985). Tabled wuntil next Planning
Commission Meeting.

October 2, — Lusk files application for operation of an
industrial or construction land disposal area.
Application is for 14 acre site only.

October 28, 1985 - Environmental Health Division requests
comments from MAPD, County Zoning, and County
Fire, on application.

December 9, 1985 - Consolidated comments received as a result of
the above communicated to Mr. Lusk.

December 30, 1985 - Lusk submits document to amend 1976 engineer-
ing specifications, reflecting change of
landfill type from sanitary to demolition.

February 11, 1986 - Final plans on topography of site received.
All questions raised in December 9, 1785
communication now addressed.

March 20, 1986 - Derby Planning Commission approves =zone change
and special use permit, and refers to M.A.P.C,

April 3, 1986 - M.A.P.C. approves =zone change and special use
permit subject to a number. of additional
conditions.




April 30, 1986 - County Commission unanimously denies zone
change and special use permit.

May, 1986 ~ Lusk files suit against County Commission that their
decision was arbitrary and capricious.

February 25, 1987 - County Commission fixes April 15, 1987, for
hearing on special use permit for construction
and demolition landfill on previously referen—
ced 14 acres.

WP1/derblusk.jimd
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Published in The Daily Reporter on March 23, 1987 (One Time)
OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED:

NOT!CE IS HEREBY GIVEN that on Wednesday, April 15, 1987, the
BOARD OF COUNTY COMMISSIONERS OF SEDGWICK COUNTY, KANSAS,
will consider the following item as decreed by the Eighteenth Judicial
District Court of Sedgwick County, Kansas:

CASE NO. DR 86-4
Seclal Use Permit to Establish a Demolition Construction
Lan te on Property Zoned the eavy Industrial District
Commencing at a point 418 feet west and 1330 feet south of the NE corner of
the SWi of Section 13, Township 29 South, Range 1 East of the 6th P.M,,
Sedgwick County, Kansas; thence east parallel to the north line of said SWi,
323 feet; thence southwesterly 1010 feet, more or less, to the centerline of
Spring Creek, said point being 190 feet west of the east line of said SWi;
thence southwesterly along the centerline of said Spring Creek to a point 2560
feet, more or less, south and 640 feet west of the northeast corner of said
SW#; thence northwesterly, 550 feet to a point 2010 feet south and 642 feet
west of the northeast corner of said SWi; thence northwesterly 315 feet to a
point 850 feet west of the east line of said SWi#; thence northeasterly to a
point 1330 feet south and 498 feet west of the northeast corner of said SWi;

thence east parallel to the north line of said SWi, 80 feet to the point of
beginning; AND

Commencing at a point 418 feet west and 1330 feet south of the northeast
corner of said SW#; thence S90°00'W parallel to the north line of said SWi, 40
feet; thence NO°00E, 464.46 feet; thence N12°30'E, 384.66 feet to the south
line of Lot 1, Block 1, Lusk Industrial Addition, an Addition to the City of
Derby, Sedgwick County, Kansas; thence N90°00'E along the south line of said
Lot 1, 40.97 feet to the southeast corner of said Lot 1; thence S12°30'W,
389.23 feet; thence S0°00'E, 460 feet to the point of beginning.

Generall located south of 91st Street South in an area between K-15 Highway
and the Arkansas Ver.

This matter will come on for hearing in the County Commission Meeting
Room, Third Floor, Sedgwick County Courthouse, 525 North Main, Wichita,
Kansas, at 9:00 A.M., or as soon thereafter as the same may be heard. All
persons interested in this matter will be heard at this time concerning their
views and wishes.

WITNESS MY HAND this 20th day of March, 1987.
Ma,rvlﬁ S. Krout, Secretary

Wichita-Sedgwick County
Metropolitan Area Planning Commission

PL/O146/4




February 26, 1987

Mr. Richard H. Rumsey
Rumsey, Richey & Plummer
1041 North Waco

Wichita, Kansas 67203

RE: DR 86-4 - Request for Special Use Permit to establish a landfill for
demolition wastes and construction debris. South of 91st Street
South in an area between K-15 and the Arkansas River.

Dear Mr. Rumsey:

At Wednesday's Board of County Commissioners' meeting, an April 15,
1987, hearing date was set for the above-referenced case. We will adver-
tise this hearing date in The Daily Reporter the end of March and
will send notices by first class mail to property owners within 1000 feet
of the site no later than April 1.

For your information, | have enclosed a copy of last yeai's MAPC
recommendations. It is probable that these will be considered as condi-
tions of approval should the County Commission now determine that this
special use request is appropriate at this location. Perhaps the time
limits specified in item "c" will be changed but the other conditions are
likely to remain. We have in our file the access easement required by
item "f' , We may need additional copies of the grading plan and of the
drainage plan as required in conditions "c¢" and "d" and will let you
know after further discussion with County Engineering.

If you have any questions or comments on this matter, please call
our office at 268-u4421.

Sincerely,

Louise Olivarez
Senior Planner

LO:blw
Enclosure

cc: Larry Lusk, 5001 E. 71st Street Scuth, Derby, KS. 67037
Lowell High, 1542 S. St. Francis, Wichita, KS. 67211

bcec: Douglas Hahn

Jack Brown
Jim Weber

PL/0118/4
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BEFORE THE BOARD OF COUNTY COMMISSIONERS
OF SEDGWICK COUNTY, KANSAS

|
|

i

)
IN RE: DR-86-4 Special Use Permit )
)

ORDER FOR HEARING

NOW on this 25th day of February, 1987 it is by the Board of
County Commissioners ORDERED thak a h:aring on a special zoning
permit, to wit:

DR-86-4 Special Use Permit for a demolition

construction landfill site, located south of S1st

Street South in an area between Highway K-15 and

the Arkansas River. ik
be held on April 15, 1987 in the County Commission Meeting Room, 3rd
Floor, Sedgwick County Courthouse, 525 North Main, Wichita, Kansas, at

9:00 A.M., or as soon thereafter as the same may be heard.

et

om cott, Chairman
Board of County Commissioners

Assistant County Counselor




WICHITA-SEDGWICK COUNTY February 12, 1987

METROPOLITAN AREA PLANNING DEPARTMENT

o SCZ-0559 File

EROM: Jack H. Galbraith

SUBJECT:  pistrict Court action ordering the change of zoning from "R" to

"F" (District Court Case No. 86 C 1814)

Attached is a copy of the Journal Entry of the Larry Lusk vs. Board of
Sedgwick County Commissioners case filed and recorded on January 26, 1987,
in which it is stated that "the zoning of said property is hereby changed and
modified from "R", Rural Residential District, to "F", Heavy Industrial
District." This property is located in the SWi, Section 13, Township 29
South, Range 1 East of the 6th P.M., Sedgwick County, Kansas, and is more
specifically described in the Notice of Public Hearing, a copy of which is
attached. As of January 26, 1987, this property is now zoned "F" Heavy
Industrial.

JHG/LO:blw
Attachments

cc: Graphics Division (for posting to official zoning maps)
/ﬁby Eubanks (for filing in 1987 County Zoning Resolutions file)
D

R 96-1 file
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SEDGWICK COUNTY, KANSAS
LEGAL DEPARTMENT

Richard A. Euson
Assistant County Counselor

COUNTY COURTHOUSE » SUITE 315 % WICHITA KANSAS 67203-3790 % TELEPHONE (316) 268-7111

February 2, 1987

Mr. Marvin Krout
Director of Planning
City Hall - 10th Floor
455 N. Main

Wichita, KS 67202

Re: Lusk vs. Board of Sedgwick County Commissioners
Dear Mr. Krout:

Attached for your reference is a copy of a journal entry in
the above-named action. The case arose out of the Board =f County
Commissioners' failure to make findings and conclusions relating
to their denial of rezoning. An agreement was apparently reached
that the court would be permitted to change the zoning but that
the Board of County Commissioners would retain jurisdiction to
hear the conditional use permit. It does not appear necessary to
return the matter to the MAPC. Would you please process the
necessary paperwork to bring the conditional use permit to a
hearing before the County Commission.

Very truly yours,

la

Richard X. Fuson
Assistant County Counselor
RAE/mp

L AR
Enclosure RE@EE VeI iy

cc: Robert R. Arnold FEB 031987




RUMSEY, RICHEY & PLUMMER
RICHARD 1. RUMSEY, P.A.
KEITH D. RICHEY

STEPHEN B, PLUMMER

ROBB W. RUMSEY

1041 North Waco

Wichita, Kansas 67203

(31€) 262-4481

1IN THE CIGHTEENTI JUDICIAL DISTRICT
DISTRICT COURT, SEDGWICK COUNTY, KANSAS
CiVIL, DEPARTMENT e

LARRY LUSK,
Plaintiff,

VSs. Case No. B6 C 1814
BOARD OF SEDGWICK COUNTY

(KANSAS) COMMISSIONERS,
Defendant.

JOURNAL ENTRY

NOW, on this 5 day of January, 1987, the above-entitled

matter comes on for hearing and trial. The plaintiff appears in person
and by and through their attorney, Richard M. Rumsey. The defens
dant appears by and through its attorney, Roycc E, Wallacc.

THE COURT, being duly advised in the premises and after
listening to arguments of counsel, FINDS:

1. Sufficient facts were presented at the hearing before the
Sedgwick County Commission to substantiate a holding that the zoning
of the property in question should be and it is hereby changed from
"R", Rural Residential District, to "F", Heavy Industrial District.

2, The actions of the Sedgwick County Commission in deny-
ing the zoning chanpe were arbitrary and capricious.

3, The highest and best use of the lannd is, in fact, "F",
Heavy Industrial. The zoning of said property is hereby changed and
modified from "R", Rural Residential District, to UEH, Heavy Industrial
District.

4. The Sedgwick County Commission in denying the special
use permit was not arhitrary and capricious, llowever, the County
Commission in denying the special permit did not enter a written order
summarizing evidence before it stating the factors which it considered

in arriving at its determination.




5, The issues relating to the special use permit are hereby
remanded to the County Commission. The matter shall be set down for
additional hearing, and additional evidence may be presented by both
sides.

6. The character of the neighborhood, the zoning and uses
of nearby property, the suitability of the subject property for the use
to which it has been restricted, the extenti to which the removal of the
restrictions were detrimental to the nearby property, the length of time
the subject property has remained vacant as zoned, and the relative
gain to the public health, safety and welfare, all dictate that the prop-
erty should be zoned "I'", Heavy Industrial District,

IT IS, THEREFORE, BY THE COURT ORDERED AND DECREED
that the above findings be and they are hereby made a binding and

valid order and judgment of this Ccart.

O RAtis

DISTRICT COURT JUDGE

APPROVED:

RUMSFY, RICHEY & PLUMMER

S a1 ﬁ”"‘"‘""a"

Richard H, Rumsey,
Attornev for Plaintiff

day of

Clerk of the Distiict Coug
8y s 1
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WICHITA-SEDGWICK COUNT
MET LITAN AREA PLANNING C ISSION
CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

DATE: March 6, 1986
NOTICE OF PUBLIC HEARING

NOTICE 1S HEREBY GIVEN that on Thursday, March 20, 1986, at 7 p.m.,
the DERBY CITY PLANNING COMMISSIOM | meeting at the Derby Municipal
Building, 229 North Baltimore, Derby, .ansas, will consider the following items
for purposes of making a recommendation to the Metropolitan Area Planning Com-
mission and Board of County Commissioners:

CASE NO. SCZ-0559
Zone Change from the "R" Rural Residential District
to the eavy Industria strict
. AND
CASE NO. DR 85-4
Special Use Permit o Establish__a Demolition Construction
Land Fill Site on Property to be Zoned "F"
Heavy Industrial District

Commencing at a point 418 feet west and 1330 feet south of the NE corner of
the SWi of Section 13, Township 29 South, Range 1 East of the 6th P.M.,
Sedgwick County, Kansas; thence east parallel to the north line of said SWi,
323 feet; thence southwesterly 1010 feet, more or less, to the centerline of
Spring Creek, said point being 190 feet west of the east line of said SWi;
thence southwesterly along the centerline of said Spring Creek to a point
2560 feet, more or less, south and 640 feet west of the northeast corner of
said SWk; thence northwesterly, 550 feet to a point 2010 feet south and 642
feet west of the northeast corner of said SWi; thence northwesterly 315 feet
to a point 850 feet west of the east line of said SWi; thence northeasterly

to a point 1330 feet south and 498 feet west of the northeast corner of said
SWi; thence east parallel to the north line of said SWi, 80 feet to the point
of beginning; AND

Commencing at a point 418 feet west and 1330 feet south of the northeast cor-
ner of said SWi; thence 590°00'W parallel to the north line of said SW%, 40
feet; thence NO°00E, 464.46 feet; thence N12°30'E, 384.66 feet to the south
line of Lot 1, Block 1, Lusk Industrial Addition, an Addition to the City of
Derby, Sedgwick County, Kansas; thence NS0°00'E along the south line of
said Lot 1, 40.97 feet to the southeast corner of said Lot 1; thence S12°30'W,
389.23 feet; thence S0°00'E, 460 feet to the point of beginning.

Generally located south of 91st Street South in an area between K-15 Highway

and the Arkansas River.

If this matter is not deferred for further hearings by the Derby City Planning
Commission, it will appear on the agenda for the regular meeting of the WICHITA-
SEDGWICK COUNTY METROPOLITAN AREA PLANNING COMMISSION which begins
at 1:30 p.m., Thursday, April 3, 1986, in the City Commission Meeting Room,
First Floor, City Hall, 455 Eortﬁ Main, Wichita, Kansas.

As an owner or occupant of property in the area, you have the right to appear
at the Planning Commission meetings, either in person or by agent or attorney,
to support or oppose this request. If you have no interest in or objection to
the request, you have no obligation to appear at these public hearings.

If you have any questions or wish additional information, please call 268-4421,

SEE REVERSE SIDE
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NAME OF DISTRICT

AND
Most Restrictive USES PERMITTED

‘ RURAL RESIDENTIAL

Agriculture and
One Family Dwellings

SUBURBAN RESIDENTIAL

Agricullure, One Family Dwellings,
Schools and Churches

ONE FAMILY CWELLING

Agriculture, One Family Dwellings,
Schools and Churches
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Industrial Uses Which Do Not Create Hazards
L ' or Nuisance From Fire, Dust, Odor or Smoke" * *

HEAVY INDUSTRIAL

-Any Use, $om_!anairional Uses***

* * *Mobile home parks and trailer camps.are not permitted.
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EXCERPT

BOARD OF SEDGWICK COUNTY COMMISSIONERS
PROCEEDINGS

Regular Meeting, April 30, 1986

VOTE

Chairman Bernard A. Hentzen Aye
Chairman Pro tem Donald E. Gragg Aye
Com missioner Tom Scott Aye

METROPOILITAN AREA PLANRING DEPARTMENT

Request for Zoning and Speci ! Use Permit, District #2.

SCZ-0559 - Zone Change from "R" Rural Residential District to "F" Heavy
Industrial District; and

DR B6-4 - Special Use Permit for a Demolition Construction Landfill Site,
located south of 91st Street South in an area between Highway K-15 and the
Arkansas River.

Mr. Jack Galbraith, Chief Planner, Current Plans, Metropolitan Area Planning
Department, stepped to the podium. "G entlemer, this application is a request to
change the zoning from the Rural Residential District, the "R classification, to
Heavy Industrial; accompanying that is an application for a Special Permit for a
landfill. —

SLIDES WERE SHOWN OF THE AREA.

"The property is outlined in the black tape on the slide. It is south of 91st
Street; it lies between K-15 on the east and the Arkansas River on the west. It's
a site that was formerly part of the Derby Landfill Site. It's adjacent to the city
limits of Derby; Derby is outlined in the dashed red tape. The Derby Sewer
Treatment Plant is in that area directly north, inside their city, that is zoned a
lighter industrial classification. The purple color on that slide north of 91st
Street is County zoning, and that is light industrial zoning.

"This applicant for some months now has been attempting to reopen a part of the
former Derby Landfill Site because this is a depressed area. He contacted us
some time ago asking if it was possible to open that site up and deposit
demolition and construction type waste and not have it opened for general public
purposes. He's been working closely with the Environmental Health Department
of Sedgwick County and the State Health Departm ent in trying to get permission
to reopen this site. With this application, he submitted...this slide's not werking;
let me check something.

"This is the aerial photegraph that cutlines the application area. You can see the
former Derby Landfill that's west of there between the application area and the
river. The darker shadow on that slide is a former sandpit. Of course, they've
proposed to deposit cover material on top of the filling operation daily.

"This is the coniour map and site plan that he submitted with the application; it's
all generally just undeveloped now. There are single-family homes dirzctly east
between this site and K-15 Hizhway. This is looking at the entrance roadway
through his industrial zening that he'd drive through to get to the application
area...another view looking back east towards the sewer treatment plant in
Derby...another slide...that's part of the former landfill operation, and this slide
really gets back into showing you directly the application area itself...between
where the arrow is and the timber is a depressed area that he's desirous of having
filled. The State said it would not require any longer time than January 15
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11989.,..about two and one-half years he believes that he can fill the operation
and complete it...a slide showing a part of the old landfill site."

Mr. Gragg asked Mr. Galbraith to turn back two slides and asked, "0K; I thought
this was a landfill. Is this also a salvage yard?"

Mr. Galbraith replied, "These...the Planning Com mission asked that question the
day this was heard, and he says these are cars that belong to him on the light
industrial zoning that's inside the City of Derby. He had hopes at one time to
restore some of these automobiles or trucks and they've been vandalized he said
over a period of months now, or perhaps years, and I'm not sure what will become
of them."

Mr. Gragg asked, "Doesn't a salvage take a little bit different category than
light..."

Mr. Galbraith replied, "Yes it does in the County. It takes heavy industrial
zoning plus a special permit, but again, he says this area lies inside the City of
Derby.

"This is looking from K-15 now back to the west across the railroad track...one
of the single-family homes...back up on 91st Street looking south at the sewer
treatment plant.

"This, of course, is in the Derby area of infl so they sidered this case
first. At their meeting, they were concerned about assurances that this would be
operated properly, that it would not be open to the general public; they were
concerned about hours of operation, having an operator on duty at all time, that
the site would be locked and secured when not open. They were also concerned
about what assurance would they have that upon notification of a violation that
the operation would cease im mediately. We worked with the County Counselor's
Office relative to a condition that would upon notification of the applicant by
either the Health Department or the County Zoning Administrator's Office that
the operation would cease im mediately, that he would rectify those viclations
that occurred or within 14 days, he could have a hearing before the Board of
County Com missioners to discuss those violations. Derby, after deliberation and
modifying a number of the conditions, recom mended to you unanimously that the
application be approved, subject to those modified conditions.

"When the Metropolitan Area Planning Com mission considered this, they debated
it at great length also; you can tell that by looking at the minutes. The
conditions that they recom mended are on pages T and 8 of the minutes that are
attached to your referral sheet. Again, the conditions of approval point out that
this will be demolition and construction waste only, that no hazardous or toxic
material shall be deposited on the site. The landfill operation is to cease by
January 1, 1989. They've submitted the approved grading plan; they've submitted
a drainage plan. Again, it was to be operated with a landfill operator on the
premises at all times; the hours of operation are between 8 a.m. and 6 p.m.,
Monday through 3aturday. The access easement through the industrial site to
the north has now been submitted by scparate easement. He isto construct a
fence along Spring Creek, along the east and south property lines.

"Then Ttem T is one I would bring to ycur attention: Upon written notification of
any violation by the County Zoning Administrator or the Department of
Com munity Health, the operation shall cease and the violation shall be corrected
within 48 hours, and the operation shall not com mence until authorized by one of
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nthe above or until after a public hearing before the Board of County
Com missioners held within 14 days of the notice of violation. After this
operation is completed, they are to final grade and seed the site, and they are
also to request a rezoning then from the heavy industrial zoning classification
back at that time to whatever the balance of his ownership is zoned.

"Following MAPC's meetings, we have 39 percent protest petitions filed; that
requires a unanimous vote of the County Commission. There are a number of
people here today in opposition to this request; the applicant and his attorney are
present also. Jack Brown of the Health Department is also present, gentlemen,
if you have questions of him.

"0ne of the things asked at the Planning Com mission was, 'Would the applicant
have to be bonded?' Mr. Brown has checked that out with tue State, and a bond is
required by the State, not to be less than $5,000; it's more likely it will be
$10,000. The State advises that if this is granted by you, they will only permit
this to be opened an acre at a time, and they will inspect each acre as it's filled
and make sure that it's satisfactorily covered and then that bond submitted with
the first acre then is renewable for the next acre on through the entire 14-acre
site. Do you have questions?"

Chairman Hentzen asked for questions of Mr. Galbraith; there being none, he
asked for others to speak toItem J.

Mr. Richard Rumsey, representing Mr. and Mrs. Lusk, the applicants, stepped to
the podium. 'T think I have a little bit of experience in the background on this
case. The big complaint, as I understand it, that the surrounding property owners
have is the way this was operated in the past. There is a file that is at least six
inches thick where Mr. Lusk attempted to control the use of that operation as it
was handled in the past; at times he was successful; at times he was not
successful. There were District Court Orders that were issued; in any event, the
landowners at times had reason to be upset.

T think there are several material areas of change between now and what
happened when this was being operated as a landfill; amoug, of course, are the
ten or eleven requirements that have been related to you and I think are set
forth pretty clearly on these documents maybe that you have in front of you. I
think among those, the most material are as follows: One, this will be filled at
an acre at a time. Each operation will be bonded. It can be closed down, as I
understand it, within 48 hours if it isn't operated properly. Mr. Lusk will be in
control, and he will be responsible for the closing of each acre as it's completed.
There will be a fence, as pointed out, between the...to protect, at least in part,
the owners to the east and the owners to the south.

"The land right now has little or no use; there are holes in the area that, as I
understand it, when it rains, fills up five, six, seven, eight feet. The type of
trash that's...not trash, but the type of debris that's going to be taken into that
property is considerably different than what it was before.

YAs has been pointed out, the Derby Planning Com mission approved this
unanimously; Mr. Lusk was a member of that Com mission but did not sit at any
of the meetings and in fact was in the audience at the time it was ruled upon and
the requirements made by that body. The Metropolitan Area Planning
Com mission approved this 5-2; at leaz. one of those people affected had some
reservations, asIremember, if a bond were let, he might have changed his mind.
But, in any event, we think it is an opportunity to improve the area in all honesty
and, I think, to make it at least productive where now it is not. I think this
might be an answer."
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Chairman Hentzen asked for anyone else to speak in support of the application;
there being no one, he asked for speakers in opposition.

Mrs. Norma Moore, 9339 South K-15, stepped to the podium. "My family, which
consists of my two sons, my husband, myself and my parents, Roscoe and Carol
Warren, live across Spring Creek from the proposed dump site. This is a small
scattered neighborhood inhabited by only a handful of families. We are located
south of the Derby City Limits and the area that has in the past and will be in
the future most severely impacted by Mr. Lusk's enterprise; we are the ones that
will take the brunt of it.

"We are here today beccuse our homes, our families, our lands, and very possibly
even our health may be at risk once more. As our elected representatives, we're
asking for your protection. In making a decision, you understandably rely to
some degree on the approval or disapproval of other bodies that have reviewed
this plan; in this case, the Derby Planning Com mission was the first to give their
approval. That wasn't much of a surprise to those of us involved considering the
fact that Mr. Lusk is a2 member of the Planning Com mission, and Derby has
nothing to lose in the situation; they never have, and they never will be held
responsible for anything that goes on in this dump site. As for the approval of
the MAPC, I feel it's worth noting that although the proposal may have been
approved, it wasn't unanimous; there were at least two Com missioners, Mr.
Gardner and Mr. Banzer, who questioned and appeared to have some strong
reservations concerning the reopening of this site.

—

"In the past, enforcement has proved to be an almost unattainable goal when it
came to keeping this business venture in 2ompliance with the then existing rules
and regulations. In these tight economic times, it's difficult for me to believe
that these same overworked health agencies will now have the adequate staff
with enough time to devote to the problems that arise and handle the frequent
regular checks that must be made on this sort of operation.

fiihen we lived through this nightmare the last couple of years, the routine was
for the Sedgwick County Healt Department and/or the Kansas Department of
Health and Environment to check as often as they could or if there were specific
complaints and then the staff people would go back and make their report.
There seemed to be little or nothing that could or for some reason was being
done to bring this dump and its operators into compliance. That left those of us
who live in close proximity to continue to clean the blowing plastic, paper and
Boeing paperwork from our property and to watch the creek fill with tires and
debris. When this travesty was.finally closed in 1985, we were assured that this
bureaucratic and environmental ordeal was ended, and we believed it.

"W hile this particular project is a demolition construction landfiil this time and
not a solid waste landfill, I still know that there's quite a considerable amount of
blowing material that originates from any construction project and with an
average Kansas wind at 12 MPH, we, as neighbors, will be in for more of the
same. While there may be restrictions put on this dump, all these restrictions
still don't make a bad project a good one. As we have all too clearly observed in
the past, these rules don't mean much if they can't be enforced, and
unfortunately, that's been the rule rather than the exception. In our past
dealings, we were often met with red tape and more often than not, rules that
favored the offender rather than the victim.

'In conclusion, we are saying to you through our protest petitions and by our
presence here today...and these are the members of the neighborhood that have
come today...could I have them stand, please...that this is a potential problem of
major proportion to us and our homes. We're asking for your support by a no vote
today that will lay this situation to rest once and for all
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"We particularly look to Mr. Scott, as our representative, to support us in our
right to a clean, healthy and enjoyable environment in which to live. Thank you."

Chairman Hentzen thanked Ms, Moore and asked, "Let me ask you...what ought
to be done with this land?"

Mrs. Moore replied, "I don't know; I'm not an expert, but...maybe we could fill it
in with maybe dirt. I realize that wouldn't make much money for a landowner,
but maybe fill dirt could be brought into this area if there are indeed holes. I
haven't really seen the...I have walked the area and I haven't seen the holes that
are said to exist. That's a possibility to me...maybe fill dirt, cen ent, rock, that
sort of thing. I don't know. I don't even know if that's feasible; that would be
more agreeable to me than demolition materials."

Chairman Hentzen stated, "T've been watching in the paper lately about the strip
mining in southeastern Kansas where they just left it like it was, but it seems
what they're trying to do here is to reclaim some land; that is, straighten it out
even if it was screwed up in the past, and that's why I'm asldng what could be
done or what should be done. It just makes sense that if you've messed up a
place like this that you can come in and straighten it out. I'm visualizing going
in there and smoothing it out with a bulldozer and start farming it."

Mrs. Moore responded, "This was at one time a milo field; I mean it hasn't always
been a mess and a dump. It should have been taken care of when the landfill was
s«.When the rest of the landfill was closed; it wouldn't have taken that much."

Chairman Hentzen stated, "Sure...what I'm...I understand your thinking and your
com ments, but if we reject this and it stays a junk pile just like it is now...what
Tm trying to get at is what should we do...what should the com munity do; what
should the owner do?"

Mrs. Moore stated, "The owner will have...he does have some responsibility to
reclaim this area. He was part of the problem to begin with; he was involved in
this past operation...gives us little confidence the present one will be a great
improvement. It's hard for me to say. I don't feel like I have the expertise to
say, 'This is what we should do,’ but I have to say that I don't think that adding
more garbage to an area is going to be the answer to it either."

Chairman Hentzen stated, "Well, I'm going to ask Mr. Rumsey if ne would try to
define for me what they mean by Waste Classifications I and II as defined in
Chapter V of the Kansas Department...in other words, this lady used the word
dump, garbage. I don't understand that; I don't understand that that's the
request. Tell me what you're talldng about putting in there.”

Mr. Rumsey returned to the podium. "The definition in Chapter V...first of all, a
demolition waste site, according to this article...one of the purposes for it is that
it does not, as a rule, constitute a long-term hazard to the environment; it does
not, as opposed to some dump sites.

"Waste clascification is defined as: Class I, waste materials resulting from land
clearing and excavation projects—trees, brush, stump, etec., which may or may
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Ynot be mixed with soil or rocks. Class I is waste materials resulting from
housing developments and other projects requiring demolition of buildings and
dwellings—brick, mortar, wood, plaster, asphaltic materials, which, as I
understand it, may or may not be brought in, concrete, metal, etc. So, it's not
garbage, and it's not the usual thing that you, I think, would consider as waste.

'"T might also state that the Derby Landfill had been in operation some five to
seven years before Mrs. Moore moved onto her property, so she moved in with
her eyes open. But, this would certainly be an improve ment over what operation
has taken place in the past."

Chairman Hentzen commented, "Those definitions you read to me do notinclude
any cars or tires or barrels or anything like that. Now, let me ask you one other
question. Is this application being made to reclaim that land or is it being made
to make a profit on filling up the holes with a bunch of junk?"

Mr. Rumsey replied, "As i understand it, it would cost...and this is what T've been
told...some $350,000 to $500,000 to bring in fill dirt, and this money will not pay
for the complete reclamation of that property, whatever he might make off this.
It's my understanding...been a losing proposition for the landowner from Day
One, but in any event, the purpose, as I understand it, is to fill that property.
This is 14 acres; the Board of Health signed off on this property, believe it or
not, in '8Y4 or as Mrs. Moore said, in '85, I don't remember when, claiming that
everything had been done. But in any event, it hasn't been done, and I think the

only way it's going to be reclaimed is to be able to level it off. They are going to
bring it up to the same level as the area to the west of this, which will smooth it
out. But, it's my understanding this is not a profit-making operation; it's an
operation to afford this man an economical way to bring this property back into
some kind of usable condition. That's my understanding."

Chairman Hentzen thanked Mr. Rumsey and asked for anyone else who wished to
speak to the subject.

Ms. Imogene Fleming, K-15, just east of this landfill part, stated, "I wonder
about the part...he said asbestos may or may not...this is what we're concerned
about is the pollution and maybe the debris that would be blown, could even
come across...this Kansas wind, but I didn't understand this when Mr. Rumsey
said, 'asbestos may or may not..! Now, we do not want things that will poll:te
our air; our families are too near and dear...and our lives are, and we know that
these things can happen...in the news today about pollution. So, I wanted that
clarified."

Mr. Scott asked, "Mr. Chairman, if you please...Mrs. Moore, could I ask you a
couple of questions? Over the years, how many times have you called me about
the problems there at the landfill at Derby?"

Mrs. Moore returned to the podium. 'T have manila envelopes full of times that
you and I have...have been called about this. I've probably dealt with this state
and the Sedgwick County Health Department as much as anyone because they
were the ones that were going to have to do the enforcing. Quite often..I don't
know if you know...it seems like sometimes it was several times a week."
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Mr. Scott remarked, "It sure was. Secondly, what results did we get when we got
the proper people down there to look at the landfill to see if it was being run the
way the State required it to be run?"

Mrs. Moore replied, "Everyone agreed...the Sedgwick County Health Department,
the Kansas Department of Health and Environment; everyone was in agreement
there was a problem; it was out of control, and something had to be done about
it. But, I don't know what the problem was; we never could seem to decide to
say, 'Enough is enough.'! 'Let's stop it right now, and you have to clean up what
you've done.! Nothing was done for months at a time. I think finally the thing
that made the move was the media heard about it and they came out and started
looking at it. And, it wasn't long after that that wheels started to grind."

Mr. Scott stated, "Well, over the years, I've reviewed the site, and I could never
see that the landfill was being run the way that I felt a landfill should be run; as
a matter of fact, I made a trip there just this last week and looked at it, and I
still saw paper, garbage, and stuff strung on a part that was supposed to be
closed and filled. This was a concern of mine.

"My concern, gentlemen, is that T've had problems with this landfill from the
very beginning; secondly, the people have said they've had enough down there,
and I have to agree with them that they've had enough, that they've had very
little help from the State and have had very little help from the County, ard I'm
sorry about this. Today, we can rectify this, and I assure you I intend to do it."

Mrs. Moore expressed her thanks.

Chairman Hentzen asked if anyone had anything new and different to add; there
being no one, he asked the pleasure of the Com mission.

MOTIOR

Mr. Scott moved to deny the Zone Change Request.

Mr. Gragg seconded the Motion.

VOTE

Chairman Bernard A. Hentzen Aye
Chairman Pro tem Donald E. Gragg Aye
Com missioner Tom Scott Aye

Mr. Bill Rustin, County Counselor, stated, "Excuse me, Mr. Chairman...prior to
talkdng the vote, I think it would be best for the matter of the record to state the
reasons for the denial of the request.”

Mr. Scott stated, "My reasons for making the motion is that over the years this
has been a landfill, and I don't think the conditions of the way the landfill was
run was proper; I think there's been violations made down there. Tve had
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nCounty residents down there complaining about this; I think it would just be a
continuation of what we've had if we approved this Zone Change and Special Use
Permit? I've got pictures; I've got a stack of data two inches thick, if you need
it, Mr. Counselor, to back up what I'm saying."

Mr. Rustin stated, "Mr. Scott, I don't need anything; I just think, for a matter of
record, the reasons for denial should be put into the Motion."

Mr. Scott stated, "I'm just saying I've got it if you need it."

Mr. Rustin thanked Mr. Scott.

Mr. Gragg asked, "If we take Action Line 2, does that assist in documenting it?
It says, 'Adopt the findings..."

Mr. Rustin responded, '"It would supplement what Com missioner Scott put in his
motion, Com missioner Gragg."

Chairman Hentzen asked, "What are you suggesting?"

Mr. Gragg replied, "Well, I think the findings, also, in the MAPC records should
be a part of any future documentation that would also...is what you and Mr.
Galbraith were alluding to?"

Mr. Rustin responded, "Well, what I was saying sir, is that if you would like to do
that, which would be fine, integrate those in with Com missioner Scott's motion."

Mr. Gragg asked, "Does it help satisfy or is just an unnecessary rill?"

Mr. Rustin stated, "It would help for the record, sir if reasons were stated for
denying each request."

AMENDED MOTION

Mr. Scott stated that over the years the 1andfill had operated, it had not
been run properly; viclations had occurred; property owners had many
complaints of which he had pictures and a two-inch thick file of data;
therefore, he moved to adopt these findings and deny the Zone Change and
Special Use Permit for the area south of 91st Street South between K-15
and the Arkansas River.

Mr. Gragg seconded the Motion.

VOTE
Chairman Bernard A. Hentzen

Chairman Pro tem Donald E. Gragg
Com missioner Tom Scott
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THE WICHITA-SEDGWICK COUNTY DEPARTMENT OF COMMUNITY HEALTH I

/ OFFICE OF Environmental Health DATE April 9, 1986
TO Jack Galbraith, Chief Planner
FROM Jack A. Brown, Chief, Environmental Quality

SUBJECT SCZ-0559 and DR 86-4/
Proposed Larry Lusk
Demolition and Construction
Waste Landfill

At the April 3, 1986, MAPC meeting the merits of locally requiring a perfor-
mance bond for operating the above subject landfill was debated.

I have discussed this matter with KDHE staff as it relates to the pending
KDHE permit required for this activity. The agreement I have with KDHE is
that a permit bond as specified by K.A.R. 28-19-17(f) will be necessary as
part of the permit approval. The bond would be applied to the opening and
closure of small increments of the proposed 14 acre tract, e.g., 1 acre
segments. The minimum bond requirement is $5000. KDHE may establish a higher
bond requirement in an amount it deems necessary to close out the landfill

if the permit requirements are violated. These funds should be adequate for
third party closure due to the small amount of landfill that would be open at
any one time. Should the bond be forfeited, a contractor would be hired to
bring the site into compliance and closure. In any event the amount of the
bond is predicated on the area to be opened, filled and closed. 1In additionm,
liability insurance as specified in K.A.R 28-19-18 will be required. The
insurance is to cover claims arising from injuries to other parties, including
bodily injury or damage to property of others. The policy is to provide cover-
age with a minimum liability limit of $500,000 for bodily injury and $200,000
for property damage. I have enclosed a copy of the regulations pertaining to
the permit bond (K.A.R. 28-19-17 f) and insurance 28-29-18. Subsection (e) of
the regulations regarding insurance gives KDHE authority to require coverage
specifically for contamination, pollution or property damage arising from a
"non-sudden" occurrence, however, this may not be required due to the nature
of the materials to be landfilled and the availability of this type of insurance.

ck A. Browm, Chief
Environmental Quality

j:l:sfczarry Lusk ECEHMEID

APR 09 1986
METROPOLITAN. PLANNING
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| (f) Persons operating construction and
demolition landfills or other special use
landfills or facilities incidental to their bus-
iness or occupation may file a permit bond
with the department in lieu of the require-
Tnents of paragraphs (a) and (b) of this regu-
ation. ; :
(1) The bond shall conform to the re-
quirements of paragraph (e)(4) of this regu-

lation and shall apply to all disposal opera-
tions of the owner or operator, pennitted or
otherwise. - .
(2) The minimum amount of the bond
. shall be $5,000. The minimum amount may
beincreased by the secretary depending on
the number of permitted disposal areas and
the cumulative acreage operated by the
person at any one time.

(3) The effective term of the bond shall
be three years, or one year longer than the
estimated life of the site, whichever is
greater. If for any reason the surety elects to
cancel the coverage of the bond, the cover-
age shall automatically extend for one year
beyond the date specified in the notice of
cancellation. Notices of cancellation shall
be served on the secretary in the manner of
service of summons and complaint as pro-
vided in the Kansas rules of civil procedure.

(4) Nothing in this subsection shall re-
lieve any person of any obligation to secure
necessary permits and approvals or any
other duty required by any applicable pro-
visions of these regulations,

(2) Ani,l permit issued under these regu-
lations shall be subject to suspension or
cancellation at any time if deposits due to
the closure or post-closure maintenance
funds are not J:ropex!y escrowed, if a surety
bond obtained for a permit is cancelled, or if
the surety is relieved from liability for any
reason. However, a permit shall not be can-
celled or suspended under this provision if,
within 90 days after notice of cancellation,

| the permitee files with the department a
similar bond approved by the secretary.
This bond shall be effective for the balance
of the permit period and shall be in effect
commencing on or before the date of can-
cellation of the previous bond. (Authorized
by K.5.A. 1983 Supy. 65-3406; implement:
ing K.5.A. 1983 Supp. 65-3406, 65-3407; ef-
fective, E-82-8, April 10, 198]; effective

' May 1, 1982; amended, T-84-41, Dec. 21,
1983; amended May 1, 1984.)
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" 28.29:18. Insuranes required. (s) Each

aersnn operating a solid waste pro:u:ll::s
cility or disposal area shall secure

i claims aris-

includin

maintain liability insurance for
ries to other parties,

ing from

bodil to rrmaﬂy 1‘
other{ T‘I‘:J;;riyns:ﬂnﬁmgllhgf e ty Ds‘

and ir not less amounts listed in
subsections (d) and (e) below. Each person
securing a permit shall file evidence of sat-
isfactory insurance coverage at the time the
department issues the permit and before
any site development work s started,
rh) The liability insurance shall be issued
by an insurance company authorized to do
business in Kansas or through a licensed
insurance agent operating under the au-
thorif K.5.A. 1982 Supp. 40-246b. The
nsurance shall be subject to the
insurer’s policy provisions filed with and

approved by the commissioner of insurance
pursuant to K.S.A. 40-216, except as autho- |
rized by K.5.A 1982 Supp. 40-246b. .

{e) A certificate or memorandum of in-
surance shall be furnished to the depart.
ment for its approval show: specifically
the coverage and limits, together with the
name of me!:'m“mll"s; company and t"[:g
ance agent. If any of the coverages se
on these certificates or memorandums of
insurance are reduced, termi-
nated, or non-renewed, the permittee or in-
surance eum'z:ny shall, not than 30
days before the effective date of the action,
furnish the department with appropriate
notices of that action. Timely of peri-
odic renewal shall be furnished to the de-
partment by submittal of a certificate or
memorandum of insurance before the expi-
ration date of the policy.

(d) The permit application and all other
factors shall be reviewed by the ent
to determine an adequate amount of insur-
ance coverage for each di area or
g:mnln; facility. The determination shall |

based on the types of wast: dispo: |
and on the location and area of tue site.
policy shall provide coverage,
completed o i

rence. minimum coverage shall include
the following exposures:

(1) Coverage of premises and operations,
including operations of independent con-

tractors;

_ (2) Coverage for contamination or pollu-
tion;

‘iﬁ» -._Enrtens(on of the contamination and

the solid waste processing facility or dis-
sal area when these vehicles are away
irom the permittee’s premises.

(e) The department shall specify, at the
time a permit is issued, whether the per-
mittee must fumnish coverage specifically
for contamination, pollution or

“damage arising from a non-sudden occur-

rence. Minimum coveng: reyuired for
non-sudden occurrence shall be $1
with a $25,000 deductible for eac

rence.
() Insurance policies fumnished under

h oceur-

this regulation shall contain the following
endorsements:

(1) Any deductible amount provided for
inany part of the policy shall be paid by the
insuror upon estal [ishmemn[lzﬁlllhbillty
of any insured and the insuror shall be en-
titled to recover from the insured for that
deductible amount.

(2) Contractural liability coverage igedf-
ically referring to and covering the ol liga-
tion of the permittee to defe indemnify
and hold harmless the state of , an
its officers, agents and employees, both of-
ficially and personally, from alleged claims
or causes of action’ for personal injury,
pltﬁ:n‘v damage or devaluation arising out
of the issuance of the permit or operation of

site or facility thereunder.

) Any applicant may request the de-
partment to evaluate the hazard or hazards
involved and may requesta variance, under
K.A.R. 28-20-2, from the specific insurance
coverage amounts prescribed in this regu-
lation when:

(1) The solid waste management activi
is conducted solely on the premise where
the wastes are generated;

(2) The applicant performs the waste
‘management activity;

3) The applicant is the owner of the
property where the activity is conducted:

an,
(4) The applicant is able to demonstrate
ather financial respons| '{ satisfactory to
the secretary. (Authorized v K.S.A. 1983
Supp. 63-3406: implementing K.S.A. 1953
Supp. 63-3406, 7; effective, E-79.23,
effective May ‘1, 1979
. April 10, 1981; amendes
May 1, 1982; amended. T-84~41 Dep -




Planning Agenda Item #

RECOMMENDATION FROM METROPOLITAN AREA PLANNING COMMISSION
TO BOARD OF COUNTY COMMISSIONERS

REQUEST FOR ZONING AND

SCZ-0559 - ZONE CHANGE FROM "R" RURAL RESIDENTIAL DISTRICT TO
WETHEAVY INDUSTRIAL DISTRICT; AND

DR 86-4 - SPECIAL USE PERMIT FOR A DEMOLITION CONSTRUCTION LANDFILL
SITE, LOCATED SOUTH OF 9157 STREET SOUTH IN AN AREA BETWEEN HICHWAY
R=15 AND THE ARKANSAS RIVER.

The Planning Commission recommends that the application for zore change and
special use permit be approved subject to conditions.

(see minutes for full motion)
Miles moved, Wilson seconded and it l:arrteci with a vote of 5 in favor (Miles,
Wilson, Baynuth Moore and Peters) and 2 opposed (Banzer and Gardner. Crockett
and Goebel were absent.

NOTE: 39.3% protest petitions have been filed within 1000 feet requiring a
unanimous vote of the County Commission to approve these requests.

ACTION: 1. Adopt the findings of fact of the Metropolitan
Area Planning Commission and approve the zone
change request and the special use permit subject
to the recommended conditions; adopt resolutions
authorizing the zone change and special use permit
and instruct the Planning Department to withhold
publication until the appropriate conditions have
been complied with; or

Adopt f_fndings and deny the applications.

DATA AND MINUTES

MAPC Hearing Date: Uu-03-86 - BCoC Hearing Date:

COMMISSION DISTRICT #2

AREA DATA:

Size: 14 acres

Land Use ‘Zoning

Application Area Undeveloped "RY

North Derby Sewer Plant "R" & "M-1"(Derby
industrial zoning)

South Spring Creek & Agricultural ERY

East Undeveloped & Single-family IR & "M-1"

West Former landfill L

Applicant:  Larry Lusk, 5001 E. 71st Street South, Derby, Kansas 67037.

Protestors: Norma Moore, 9339 South K-15.




EXCERPT FROM PLANNING COMMISSION MINUTES OF APRIL 3, 1986

LEGAL:

5a. Case No. SCZ-0559 - Larry Lusk requests zone change from "R" to "F';

5b. Case No. DR 86-4 - Larry Lusk requests approval of Special Permit

Tor a demolition construction landfill site commencing at a point 418 feet
west and 1330 feet south of the NE corner of the SWi of Section 13,
Township 29 South, Range 1 East of the 6th P.M., Sedgwick County,
Kansas; thence east parallel to the north line of said SWi, 323 feet;
thence southwesterly 1010 feet, more or less, to the centerline of Spring
Creek, said point being 190 feet west of the east line of said SWi; thence
southwesterly along the centerline of said Spring Creek to a point 2560
feet, more or less, south and 640 feet west of the northeast corner of
said SWi; thence northwesterly, 550 feet to a point 2010 feet south and
642 feet west of the northeast corner of said SWi; thence northwesterly
315 feet to a point 850 feet west of the east line of said SWi; thence
northeasterly to a point 1330 feet south and 498 feet west of the north-
east corner of said SWi: thence east parallel to the north line of said
SWi, 80 feet to the point of beginning; AND

Commencing at a point 418 feet west and 1330 feet south of the northeast
corner of said SWi:; thence S90°00'W parallel to the north line of said
SWi, 40 feet; thence NO°00E, 464,46 feet; thence N12°30'E, 384,66 feet to
the south line of Lot 1, Block 1, Lusk Industrial Addition, an Addition to
the City of Derby, Sedgwick County, Kansas; thence N90°00'E along the
south line of said Lot 1, 40.97 feet to the southeast corner of said Lot 1;
thence S12°30'W, 389.23 feet; thence S0°00'E, 460 feet to the point of
beginning. Generally located south of 91st Street South in an area
between K-15 Highway and the Arkansas River.

GALBRAITH pointed out land use, zoning and showed slides of the gener-
al area. He reviewed the following staff report:

Background: Subject property is approximately 14 acres in size and located
Between K-15 and the Arkansas River in an area south of 91st Street South.
The site is part of the former Derby Landfill although most of the filling
operation occurred on land to the west. In 1984 that landfill site was declared
full and was ordered closed. The owner has now submitted an application to
the Kansas Department of Health and Environment for expansion of a landfill
into the east 14 acres. -lt has been stated by the owner that he desires to fill
holes left on the site when the previous landfill operation ceased. Demolition
wastes and construction debris are the only types of landfill materials proposed
to be permitted. The application has been tentatively approved subject to the
applicant obtaining the necessary local zoning permits. The Sedgwick County
Zoning Regulations require "F" Heavy Industrial zoning and a Special Use
Permit for landfills. .

Analysis: Property to the north is in the City of Derby and is zoned "M-1"
Tndustrial. It is platted as Lot 1 of Lusk Industrial Addition and is owned by
this applicant. Access to the proposed landfill site will be provided through
this industrial plat out to 91st Street South. Property to the northeast is also
zoned "M-1" and is the site of the Derby Sewage Treatment Plant. To the
southeast are two single-family residences in the County's "R" Rural Residen-
tial district. South is agricultural land in the "R" district. The old landfill
site to the west and northwest is in the "R" district, having begun operation
prior to any zoning controls in this part of the county.

If the Planning Commission determines that the zone change and the special
use permit are appropriate, the following are conditions of approval as recom-
mended by staff and the Derby Planning Commission:

a. Demolition and construction wastes of the Waste Classifications | and Il as
defined in Chapter V of The Kansas Department of Health and Environment
Bulletin NO. 4-i "Guidelines for Operation of Solid Waste Management Sys-
tems" only shall be permitted as landfill materials. No hazardous or toxic
wastes, as defined by KSA 65-3430 et seq, shall be permitted for disposal at
the site.




The landfill operation shal! proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment.

The deposit of material on site shall cease by January 1, 1989, and the cover

material, final grading in accordance with the grading plan, and seeding shall

be completed no later than July 1, 1989, unless an extension of time is grant-

ed by KDHE and by the Board of County Commissioners after a public hear-

ing. Filling and grading shall be in accordance with the Grading Plan dated
. Cover material shall be applied daily.

A drainage plan indicating how this site will drain during the landfill opera-
tion as well as after final completion shall be submitted to the County Bureau
of Public Services for review and approval.

The landfill shall not be open to the general public. A landfill operator shall .
be on the site during ail hours of operation. Hours of operation shall not
exceed 8 a.m. to 6 p.m. Monday through Saturday. Access to subject prop-
erty shall be prohibited except during the hours of operation.

The applicant shall provide a un-foot wide access easement through his Lusk
Industrial Addition out to 91st Street South. Said easement shall be valid for
the duration of the landfill special use permit. The applicant shall submit
said easement to the Metropolitan Area Planning Department for review and
approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South to the
landfill site prior to landfill operations commencing.

A U-foot high fence shall be installed on the east property line and along the
north side of the floodway on the south to minimize the blowing of any mate-
rials. Said fence shall be installed prior to the commencing of the operation.

Upon written notice of any vialation, by the County Zoning Administrator or
the Department of Community Health, the operation shall cease and the viola-
tion shall be corrected within 48 hours, and the operation shall not commence
until authorized by the above or until after a public hearing before the Board
of County Commissioners held within 14 days of the notice of violation.

Within three months after final inspection and close-out of the landfill opera-
tion, the applicant shall submit a request to rezone this property to whatever
zoning classification exists at that time on the balance of the former Derby
landfill site.

Items "d" and "f" above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action, Also, four
copies of the approved Grading Plan shall be submitted to the Planning De-
partment prior to County Commission consideration of these cases.

DISCUSSION:

GALBRAITH stated that these requests were located in the Derby area of
influence. He said that this is adjacent the area that was formerly known as
the Derby Landfill Site. The owner has been working closely with the State
Health Department and the local health department relative to the possibility of
going in and reopening this 14 acres of land and filling it with demolition or
construction type materials and to level the site so that this land could even-
tually be put to some other type of use. GALBRAITH said that in the last
year's time the landowner has talked to Derby several times about annexing
the land to Derby. Apparently for some reason they have chosennot to do
that, so the applicant is back now filing the two necessary applications that he
needs. He said that Derby considered these requests at their last meeting.
The conditions were submitted to Derby and there were several of them that
Derby asked to be rewritten in their recommendation of approval,

GALBRAITH stated that there have been a number of pecple within 1,000
feet of this site that have been concerned about this proposal and have been
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following it ail the way. They have appeared at the Derby Planning Commis-
sion meeting on several occasions.

GALBRAITH said that Derby recommended unanimously that the requests
be approved subject to conditions. He mentioned that the Health Department
officials had contacted the State Department of Environmental Health since the
conditions were revised and have orally heard back from them that the condi-
tions are all satisfactory.

LARRY LUSK, applicant, was present.

GARDNER asked Lusk what kind of materials would he put on the site
and where did he expect to find them.

LUSK said that he would put in construction materials from builders and
demolition materials from torn down houses.

GARDNER asked what kind of reuse would Lusk have for the site once he
has refilled it.

LUSK said he would use it as agriculture.
NORMA MOORE, 9339 South K-15, read the following prepared statement:

"My name is Norma Moore, 9339 S. K-15. My parents Roscoe and
Carol Warren, 9529 S. K-15 and my family live on 17 acres across
Spring Creek from the proposed dump south of Derby. | am also
speaking for neighbors that were unable to be here today, Mr. and
Mrs. William Bennet who live north of the site, Mr. and Mrs. Rbt.
McHenry who own land north, Mr, Kenneth Cherry who owns land
south and Mrs. Fleming whose property and home is located southeast.
| have protest petitions that as surrounding property owners, resi-
dents and taxpayers of Sedg. Co. we will file that records our opposi-
tion to the proposed use of this land and the attendant rezoning.
After having dealt with Mr. Lusk in regards to the Derby Landfill and
experiencing firsthand his inability to deal with that problem, and we
have ‘absolutely no confidence that this current similar project will
benefit anyonc except the landowner once more. He will continue to
profit financially while the neighborhood and the environment deterio-
rates, our property values decline, a lovely rural area is spoiled and
we are asked to accept the risks again!!

| have seen Spring Creek which borders my home on three sides
literally choked with trash and debris, not to mention the wind blown
litter that originated from the dump and infested the entire vicinity
like a creeping blight. Contrary to Mr. Lusk's assurances, cleanup
was left up to the individual landowner 99.9% of the time. The un-
paved street that passes in front of the Bennets' home was a constant
source of blowing trash, flat tires, noise and dust from the steady
stream of garbage truck traffic. Mr. Cherry's pasture land that abuts
Lusk's property on the south was covered with blowing trash and the
fence line dividing the properties was a wall of garbage. Before the
dump was finally closed the Arkansas River bank was bulldozed out
and used as cover dirt for a problem already out of control. There
were days upon days, and weeks upon wecks of solid garbage accumu-
lation with no such thing as daily cover even being attempted.

When the south end of the landfill next to the creek, near my parents
home was already many feet above an acceptable level of pure unadul-
terated trash, the owners and operators then began to bulidoze the
trees on the banks of Spring Creek into the water and use the small
creek bank as cover. If you saw the television reports on the opera-
tion at this time, you will remember 55 gallon oil drums full of trash
lying on what was left of the creek bank, old tires and sheets of
plastic hanging in our trees, Boeing paperwork by the reams blowing
everywhere and filling the creek, old appliances, etc. It was a dis—
gusting, disgraceful shame, visual pollution of the worst sort, not to
mention a growing health hazard to those of us who make our homes in
the area.
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When the dump was finally ordered closed in 1984, and the opérative
words here are ORDERED CLOSED, the operation did not cease be-
cause the site was obviously full to overflowing and spilling into the
surrounding land and water. But when it was finally forced to close,
it had already amassed a thick file at the State and local levels of
abuses of most if not all of the rules and regulations that have been
passed concerning operations of this sort. The rules have never
applied to this Derby operation and policing the area proved to be a
costly and time consuming task for health agencies that consistently
fell short of the goal of bringing them into compliance. The response
to our complaints was a routine that was often long and involved and
went something like this: the Sedg. Co. Health Dept. and/or the
Wichita office of the KDHE would come out to check the latest com-
plains, which were then written up and forwarded onto the Topeka
KDHE office and eventually to the Sec. Barbara Sabol, so the newest
violations could then be duly noted and action contemplated. It might
be as long as a week before someone from the State capitol was able to
come down and verify the problem firsthand. Then it was back to
Topeka to draft the next hand slap while my family and neighbors
were forced to live, breath, and clean up oiner people's garbage.

| can understand the need for moving slowly and conservatively in
these administrative agencies, but not to the point of inertia. There
must be some point that when blatant disregard for procedures is dealt
with swiftly and decisively. This has never proven to be the case in
dealing with this dump and its owner.

While we are aware that this newest proposal is a demolition construc-
tion dump and not a garbage dump, in many respects it will be more
of the same. It's common knowledge that there is a lot of blowing
material in any construction project, and this 14 acre tract is located
right on the banks of Spring Creek again. Something that we feel is
even more serious than before is the fact that at the DPC meeting Mr.
Lusk told us that there was not much of a way to control what went
into this dump. | asked about asbestos and it wasn't given much
discussion. After talking with the EPA in KC and reading the material
they 'sent, my fears have just been reaffirmed, According to this
pamphlet ASBESTOS EXPOSURE: "... once incorporated into manufac-
tured items, the hazard resulting from asbestos is less serious, as
long as the substance is not disrupted in any way. However, the
fibers are nearly indestructible. A potential health risk arises when-
ever asbestos fibers are set free, resulting in asbestos dust." Since
this site hopes to accept demolition material, the potential of blowing
asbestos dust in the area is not an unreasonable assumption. Having
this material a few thousand feet from my home, my parent's home, the.
woods in which my children play, is not a risk | feel any of us should
be asked to take,

One last point we feel is worth making and we hope that this commis-
sion will take into consideration in regards to DPC's recommendation is
the fact that Mr. Lusk is a member of this particular body. Derby
has nothing to lose by recommending, after all they are never held
responsible for any problems that develop. We feel that perhaps their
decision was not entirely unbiased.

In conclusion, | would like to say that we know of what we speak.
These are not just idle complaints of cranky neighbors, rather we are
hoping to share with you our years of experience, our not unfounded
fears about our future if this ‘individual landowner is allowed to con-
tinue to wreak havoc with our homes, our properties, our neighbor-
hood, our health and our peace of mind. Some of the people in this
area have grown up here and their land has been passed down from
their parents, and they had hoped to pass it onto their children and
grandchildren. If the damage to this area is allowed to continue at its
present proposed rate, there may be nothing worth passing down to
our future generations. Please don't help this to happen, and please
don't leave legal action as our only recourse. The answer is not more
of the same, it's time to say enough."




GARDNER asked Moore what she saw as the answer or the solution to the
problem.

MOORE said that she was not sure this is the only way of reclaiming this
land. Mr. McHenry that owns the land north also has nursery property, and
he had offered at one time to buy this land. MOORE said that she could not
believe that this was the only solution, more demolition and construction
material.

GARDNER asked Moore if she had any suggestions as to how it could best
be handled. Should it be abandoned and left as it is, or covered further?

MOORE said that she felt that this was never completely covered the way
it should have been when it was closed, There are still a lot of abandoned
trucks, dirt, washing machines and appliances right along the creek bank, and
should have been taken care of before the landfill was closed the last time.

GARDNER asked which agencies does Moore deal with to seek solutions to
the problems that are troubling her.

MOORE said that everyone was sympathetic. They started with the
Sedgwick County Department of Health and they were referred to the Wichita
office of the Kansas Department of Health and Environment which would then
send their information on to Topeka, who give this to Secretary Barbara Sabal
where this could be Iooked over and they would decide there if there was
anything that could be done about it. She said that before Secretary Sabal
got it, someone from the Topeka office of the KDHE would end up coming down
so that they could view it firsthand and then they would go back and draft
something, and another piece of information went into the file.

MILES stated that he was not fortunate enough to live where Moore does,
he happens to live at the north end where they have a landfill too. He said
that when the City operated it, it was a disgrace to humanity. They gave it
to a private owner and he did a much better job than the City, but not ade-
quate. Now they have another group who at this time is doing a much better
job than the last one. He said that age had improved the situation and he
believed today in Sedgwick County they have a better handle on handling
these kind of problems now than when they did when this Derby landfill
started. :

PETERS felt that the landfill should be cleaned up, and felt that with the
conditions listed, it will help the situation. He said that he would not vote in
favor of these applications if he did not feel that it eventually had some teeth
in it. He believed that the landfill will finally be cleaned up.

COMMISSIONER MOORE returned to the meeting.

BANZER asked if there were not some recourse that the cpplicant clean
out the junk cars now, and if so, who was enforcing the rules. He felt that
the Commission could make all of the rules they wanted to, uut if they were
not enforced, what good were they.

WILSON questioned whether this landfill was the former Derby landfill.

LUSK stated that he originally started Derby Landfill and Wrecking Ser-
vice. He sold the business in 1975 to Georgie and Jerry Engstrand. He said
that he has a thick file with Richard Rumsey, attorney, on communication with
the Kansas State Health Department trying to get those people to operate this
landfill right. He said that he merged with Derby Landfill and had Mulvane
trash in 1982 trying to help correct the situation. He went in with 10 per-
cent, and when they hoid 45 percent, you don't have much to say in a corpo-
ration. LUSK said that the cars that are there now were his own personal
cars and they are sitting on industrial ground. He said that he did not know
that they would offend anybody. He mentioned that he was going to rebuild
two of the cars, a 1964 Galaxy and a 1964 Ford convertible, but rocks were
thrown through the windshields and other damage, so they are nothing but
junk now.
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WILSON asked that when he was the original owner of the original dump,
did he have any complaints. -

LUSK said that they were operating as an open dump and there were no
complaints from the neighborhood. The complaints started when Mrs. Moore
moved in the area. 3

CONLEE left the meeting.

GARDNER asked Lusk if he was willing to post a performance bond and
arrange a contract with an alternate contractor to come in and perform the
service in the event he was unable to.

LUSK said no, a performance bond was too expensive.

GARDNER said that he talking about something that would adequately
fund another contractor providing specific performance in the event he was
unable.

LUSK did not feel it necessary to post a performance bond. He said that
condition "I" of the staff comments points out that if he was in violation the
operation ceases. ;

CARDNER said that he understooa that. He also understood that neither
the Health Department or the County Department of Public Works have the
bureaucratic wherewithal to come in and solve the problem that then may exist
in the event Lusk was unable to perform. He said that if they were going to
create a situation of liability to address whether or not there is a mechanism
for handling a situation of a non-performance. ?

JACK BROWN, Health Department, stated that he had expressed his
opinion on subject matter to many people including the Derby Planning Commis-
sion. He said that the past history that has been addressed earlier was
correct. There are numerous problems. In addition the State Health Depart-
ment and he have discussed only opening up one acre at a time, and then
closing it. He said that he was told today that that would be a requirement
and that a performance bond type situation would have to be applied to the
closing of each acre in this 14-acre tract so that it would be done in an order-
ly fashion. BROWN said that asbestos was mentioned, and asbestos, while it
would be very difficult to keep small amounts out, is controlled through the
State Health Department through licensing and contractors and has to be
encapsulated and packaged to prevent it from getting into the atmosphere.
Nonetheless, it would not be allowed in this landfill according to KDHE because
they are trying to minimize different landfill sites for asbestos burial. Asbes-
tos burial can only be permitted in a landfill with prior authorization.

GARDNER asked Brown to explain the bond matter again.

BROWN stated that this landfill would be demolition waste only, opened up
an acre at a time so there would be 14 different openings and closings; each
acre would be delineated and there would be a bond in the amount of $10,000
that Mr. Lusk would have to establish for the closure should there be some
failure to comply with permitting by the State Health Department.

GARDNER asked who came up with this requirement.
BROWN responded that it was the Health Department's requirement. He

said that it was explained to him verbally that the bond would be required in
this particular case.

GARDNER asked Brown if he read about or had been exposed to that
kind of bond before in the operational conditions.

BROWN said no, he had not read the Kansas statutes that allow for that
kind of bond type situation.

BROWN further explained that the condition of the State's final denial or
approval of this permit requires that all local land use regulations and zoning




be complied with. The State will not look at this permit until everyone at the
local level has acted.

GARDNER asked why the Health Department had had such a difficult time
keeping the landfill in ‘line,

BROWM responded that it was operated in a fashion that was totally
contrary to all of the local and State regulations. The Health Department took
action through the sanitation code #5 and #7, a nuisance abatement procedure
on the old Derby landfill area. The State stepped in by that time; they were
very slow to react. He said that he was not directly involved when that issue
came up but he remembered the complaints. He said that now they have more
speedier administrative powers at the State level, and with the condition of 48
hour correction, that was one of their responses locally to attempt to address
things in a more timely fashion. .

Considerable discussion followed concerning the enforcement of cleanup of
the site and the performance bond. ;

MOTION: Having considered the factors as con-
tained in Policy Statement No. 10; taking into
consideration the character of the neighborhood;
the zoning and uses of properties nearby; the
suitability of subject property for the uses pro-
posed; and the recommendation of staff; | move
that we recommend to the governing body that the
zone change and special use permit be approved
subject to the following conditions: ; :

Demolition and construction wastes of the Waste Classifications | and |l as
defined in Chapter V of The Kansas Department of Health and Enviren-
ment Bulletin NO. 4-4 "Guidelines for Operation of Solid Waste Manage-
ment Systems" only shall be permitted as landfill materials. No hazardous
or toxic wastes, as defined by KSA 65-3430 et seq, shall be permitted for
disposal at the site.

The landfill operation shall proceed in accordance with the Operating
Manual and Design Details for the Derby Sanitary Landfill prepared by
Delamater, Freund and Scherer and approved by KDHE on March 9, 1976,
and as later amended. It shall also proceed in accordance with all condi-
tions established by the Kansas Department of Health and Environment.

The deposit of material on site shall cease by January 1, 1989, and the
cover material, final grading in accordance with the grading plan, and
seeding shall be completed no later than July 1, 1989, unless an extension
of time is granted by KDHE and by the Board of County Commissioners
afier a public hearing. Filling and grading shall be in accordance with
the Grading Plan dated . Cover material shall be applied daily.

A drainage plan indicating how this site will drain during the landfill
operation as well as after final completion shall be submitted to the Coun-
ty Bureau of Public Services for review and approval.

The landfill shall not be open to the general public. A landfill operator
shall be on the site during all hours of operation. Hours of operation
shall not exceed 8 a.m. to 6 p.m. Monday through Saturday. Access to
subject property shall be prohibited except during the hours of
operation.

The applicant shall provide a 40-foot wide access easement through his
Lusk Industrial Addition out to 91st Street South. Said easement shall be
valid for the duration of the landfill special use permit. The applicant
shall submit said easement to the Metropolitan Area Planning Department
for review and approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South to
the landfill site prior to landfill operations commencing.




h. A l-foot high fence shall be installed on the east property line and along

the north side of the floodway on the south to minimize the blowing of |
any materials. Said fence shall be installed prior to the commencing of
the operation.
Upon written notice of any violation, by the County Zoning Administrator
or the Department of Community Health, the operation shall cease and the
violation shall be corrected within 48 hours, and the operation shall not
commence until authorized by the above or until after a public hearing
before the Board of County Commissioners held within 14 days of the
notice of violation.

Within three months after final inspection and close-out of the landfill
operation, the applicant shall submit a request to rezone this property to
whatever zoning classification exists at that time on the balance of the
former Derby landfill site.

Items "d" and "f" above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action. Also,
four copies of the appreved Grading Plan shall be submitted to the Plan-
ning Department prior to County Commission consideration of these cases.

Miles moved, Wilson seconded. ]

BANZER reiterated that landfills were very difficult to enforce and until
the Commission gets some assurance that they can be enforced, he did not see
how they could support this request.

GARDNER stated that he appreciated the effort staff has put on this, but
did not think they addressed the most pointed and critical problem and that
was how do you affect the solution in a short time period if it occurs short of
going to court, and now is the time to put that in contractural form as a
portion of the special use permits that have not been solved, not after the
fact.

LUSK asked Gardner if he knew that what he was talking about already
exists on the site.

GARDNER said that he was aware, and he was also aware by what the
neighbors have said that they had an extremely difficult time, and Lusk has
said himself that based on other operators that it has been a very difficult
time.

VOTE ON THE MOTION: It carried with a vote of

avor iles, Wilson, Bayouth, Moore and
Peters) and 2 opposed (Banzer and Gardner).
Crockett and Goebel were absent,

GALBRAITH announced that these cases go on te the County Commission
on April 30th, but that since this issue of bonding has been raised, and since
Jack Brown advises that the State will require one, he would like to ask them
to pursue that and find out what that wording is because Mr. Lusk is saying
that he was unable to give a bond, and they are hearing that the State will
require it, he would like to have some of those answers before they go on.

LUSK said that if the State requires a bond it would be fine with him.




RESOLUTION NO.

CASE NO. DR Ps-4

A RESOLUTION AUTHORIZING A SPECIAL USE PERMIT TO
ESTABLISH A DEMOLITION CONSTRUCTION LANDFILL SITE
ON CERTAIN LANDS LOCATED IN SEDGWICK COUNTY
- KANSAS, UNDER THE AUTHORITY GRANTED BY SECT!IONM
13.F OF THE ZONING REGULATIONS FOR THE UNINCOR-
PORATED AREA OF SEDGWICK COUNTY, KANSAS.

BE |IT RESOLVED BY THE BOARD OF COMMISSIONERS OF
SEDGWICK COUNTY, KANSAS:

SECTION 1. That after receiving a recommendation from the

Wichita-Sedgwick County Metropolitan Area Planning Commission, and proper
notice having been given and hearing held and under authority of and subject to
the provisions of Section 13.F of the Zoning Regulations for the Unincorporated
Area of Sedgwick County, Kansas, a Special Use Permit to establish a demoliticn
land fill sitevproperty zoned "F" is hereby approved on lands legally described
as follows:

o

Commencing at a point 418 feet west and 1330 feet south of
the NE corner of '‘he SWi of Section 13, Township 29 South,
Range 1 East of the 6th P.M., Sedgwick County, Kansas;
thence east parallel to the north line of said SWi, 323 feet;
thence southwes-terly 1010 feet, more or less, to the
centerline of Spring Creek, said point being 190 feet west of
the east line of said SWi; thence southwesterly along the
centerline of said Spring Creek to a point 2560 feet, more or
less, south and 640 feet west of the northeast corner of said
SWi; thence northwesterly, 550 feet to a point 2010 feet
south and 642 feet west of the northeast corner of said SWi;
thence northwesterly 315 feet to a point 850 feet west of the
east line of said SWi: thence northeasterly to a point 1330
feet south and 498 feet west of the northeast corner of said
SWi; thence east parallel to the north line of said SW%, 80
feet to the point of beginning; AND

Commencing at a point 418 feet west and 1330 feet south of
the northeast corner of said SWi; thence $90°00'W parallel to
the north line of said SWi, 40 feet; thence NO°00E, 464.46
feet; thence N12°30'E, 384.66 feet to the south line of Lot 1,
Block 1, Lusk Industrial Addition, an Addition to the City of
Derby, Sedgwick County, Kansas; thence N90°00'E along the
south line of said Lot 1, 40.97 feet to the southeast corner
of said Lot 1; thence S12°30'W, 389.23 feet; thence S0°00'E,
460 feet to the point of beginning. Generally located south
of 91st Street South in an area between K-15 Highway an

the Arkansas River. : :

CONDITIONS OF APPROVAL:

Demolition and construction wastes of the Waste Classifications | and Il as
defined in Chapter V of The Kansas Department of Health and Environment
Bulletin NO. 4-4 "Guidelines for Operation of Solid Waste Management Sys-
tems" only shall be permitted as landfill materials. No hazardous or toxic
wastes, as defined by KSA 65-3430 et seq, shall be permitted for disposal
at the site.

The landfill operation shall proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment.

The deposit of material on site shall cease by January 1, 1989, and the
cover material, final grading in accordance with the grading plan, and
seeding shall be completed no later than July 1, 1989, unless an extension
of time is granted by KDHE and by the Board of County Commissioners
after a public hearing. Filling and grading shall be in accordance with the
Grading Plan dated April 15, 1986. Cover material shall be applied daily,




. A drainage p|ar’ndicatlng how this site will drain during the landfill opera-
tion as well as after final completion shall be submitted to the County
Bureau of Public Services for review and approval.

v
The landfill shall not be open to the general public. A landfill operator
shall be on the site during all hours of operation. Hours of operation shall
not ‘exceed 8 a.m. to 6 p.m. Monday through Saturday. Access to subject
property shall be prohibited except during the hours of operation,

The applicant shall provide.a 40-foot wide access easement through his Lusk
Industrial Addition out to 91st Street South. Said easement shall be valid
for the duration of the landfill special use permit. The applicant shall
submit said easement to the Metropolitan Area Planning Department for
review and approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South to
the landfill site prior to landfill operations commencing.

A U4-foot high fence shall be installed on thc east property line and along
the north side of the floodway on the south to minimize the blowing of any
materials. Said ‘once shall be installed prior to the commencing of the
operation.

Upon written notice of any violation, by the County Zoning Administrator or
the Department of Community Health, the operation shall cease and the
violation shall be corrected within 48 hours, and the operation shall not
commence until authorized by the above or until after a public hearing
before the Board of County Commissioners held within 14 days of the notice
of violation. :

Within three months after final inspection and close-out of the landfill
operation, the applicant shall submit a request to reczone this property to
whatever zoning classification exists at that time .on the: balance of the
former Derby landfill site.

Items "d" and "f" above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action. Also,
four copies of the approved Grading Plan shall be submitted to the Planning
Department prior to County Commission consideration of these cases.

SECTION IlI. That this Resolution shall take effect and be in force
from and after its adoption by the Board of County Commissioners.

ADOPTED AT WICHITA, KANSAS, this day of
g ‘

, Chairman

Bernard A. Hentzen

. Commissioner

Donald E. Gragg

., Commissioner

Tom Scott

ATTEST:

Donnell L. Wright, County Clerk

(SEAL)

Approved as to form by County Counselor

William D. Rustin, County Counselor
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RESOLUTION NO.

A RESOLUTION CHANGING THE ZONING CLASSIFI-
CATIONS FOR CERTAIN LANDS LOCATED WITHIN
THE UNINCORPORATED AREA OF SEDGWICK COUN-
TY, KANSAS, UNDER THE AUTHORITY GRANTED IN
SECTION 17.C OF THE ZONING REGULATIONS
ADOPTED BY THE BOARD OF COUNTY COMMISSION-
ERS OF SEDGWICK COUNTY, KANSAS DECEMBER
12, 1984,

BE IT RESOLVED BY THE GOVERNING BODY OF
SEDGWICK COUNTY, KANSAS.

SECTION |I. That after receiving a recommendation from the
Wichita-Sedgwick County Metropolitan Area Planning Commissien, and after said
Planning Commission has given proper notice and held a public hearing as
provided by law, and under authority granted by Section 17.C of the Zoning
Regulations, the zoning district of the land legally described is hereby
changed as follows:

CASE NO. SCZ-0559
Zone Change froTn’fﬁé_“'R'"_mr'R_SIdenual Dlstrlct
to the "F" Heavy Industrial District

Commencing at a point 418 feet west and 1330 feet south of the
NE corner of the SW} of Section 13, Township 29 South, Range
1 East of the 6th P.M., Sedgwick County, Kansas; thence east
parallel to the north line of said SWi, 323 feet; thence
southwes-terly 1010 feet, more or less, to the centerline of
Spring Creek, said point being 190 feet west of the east line of
said SWi; thence southwesterly along the centerline of said
Spring Creek to a point 2560 feet, more or less, south and 640
feet west of the northeast corner of said SWi:; thence north-
westerly, 550 feet to a point 2010 feet south and 642 feet west
of the northeast corner of said SWi; thence northwesterly 315
feet to a point 850 feet west of the east line of said SW%;
thence norineasterly to a point 1330 feet south and 498 feet
west of the northeast corner of said SWi; thence east parallel
to the north line of said SW#, 80 feet to the point of begmnmg,
AND

Commencing at a point 418 feet west and 1330 feet south of the
northeast corner of said SWi; thence 5$90°00'W parallel to the
north line of said SW4, 10 feet; thence NO°P00E, 464.46 feet;
thence N12°30'E, 384,66 feet to the south line of Lot 1, Block
1, Lusk Industrial Addition, an Addition to the City of Derby,
Sedgwick County, Kansas; thence N90°00'E along the south line
of said Lot 1, 40.97 feet to the southeast corner of said Lot 1;
thence S$12°30'W, 389.23 feet; thence S0°00'E, u60 feet to the
point of beginning. Generally located south of 91st Street
South in an area between K-15 Highway and the Arkansas River.

SECTION Il. That upon ‘the taking effect of this Resolution, the
above zoning change shall be entered and shown on the particular sectional
zoning map contained in the official zoning atlas on file in the Office of the
County Zoning Administrator and in the Office of the Wichita-Sedgwick County
Metropolitan Area Planning Department.

SECTION IIl. That this Resolution shall take effect and be in force
from and after its adoption and publication once in the official County paper.




PASSED AND ADOPTED by the Board of County Commissioners at
Wichita, Kansas, this day of BRI

. Chairman

Bernard A, Hentzen

. Commissioner

Donald E. Gragg,

» Commissioner

Tom Scott

ATTEST:

onne . Wright, County Clerk

(SEAL)

APPRCVED AS TO FORM:

William D. Rustin, County Counselor




April 4, 1986

Norma Moore
9339 South K-15
Derby, KS 67037

Re: SCZ-0559 & DR 86-4

Dear Ms. Moore:

The Planning Commission at its regular meeting of April 3, 1986, considered
the above-captioned zone change and special use premit requests, and their
action was as indicated on the attached letter.

This is to advise you that if property owners within 1000 feet of the

application area desire to submit legal protest petitions, they must be
submitted to the Office of the County Clerk no later than 5:00 p.m.,
Thursday, April 17, 1986. Several copies of the protest petition form have
already been provided for you and if you have need for more forms, they
may be obtained at this office.

If you have any questions concerning this matter, please call.

Sincerely yours,

Jack H. Galbraith
Chief Planner

JHG/Iw

Enclosures




April 4, 1986

Larry Lusk
5001 East 71st Street South
Derby, Kansas 67037

Re: SCZ-0559 and DR 86-4 "R" to "F" and Special Use permit for
landfill. South of 91st Street South in an area between K-15 Highway and
the Arkansas River.

Dear Mr. High:

At its regular meeting of April 3, 1986, the Metropolitan Area Planning
Commission considered the above-captioned cases. The action of the
Planning Commission was to recommend approval of the zone change and
special use permit, subject to the following conditions:

a. Demolition and construction wastes of the Waste Classifications | and II
as defined in Chapter V of The Kansas Department of Health and
Environment Bulletin NO. u4-4 "Guidelines for Operation of Solid Waste
Management Systems" only shall be permitted as landfill materials. No
hazardous or toxic wastes, as defined by KSA 65-3430 et seq, shall be
permitted for disposal at the site.

The landfill operation shall proceed in accordance with the Operating
Manual and Design Details for the Derby Sanitary Landfill prepared by
Delamater, Freund and Scherer and approved by KDHE on March 9,
1976, and as later amended. It shall also proceed in accordance with
all conditions established by the Kansas Department of Health and
Environment.

The deposit of material on site shall cease by January 1, 1989, and the
cover material, final grading in accordance with the grading plan, and
seeding shall be completed no later than July 1, 1989, unless an
extension of time is granted by KDHE and Ly the Board of County
Commissioners after a public hearing. Filling and grading shall be in
accordance with the Grading Plan dated . Cover material shall be
applied daily.

A drainage plan indicating how this site will drain during the landfill
operation as well as after final completion shall be submitted to the
County Bureau of Public Services for review and approval.




Larry Lusk
SCZ-0559 & DR 86-4
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The landfill shall not be open to the general public. A landfill
operator shall be on the site during all hours of operation. Hours of
operation shall not exceed 8 a.m. to 6 p.m. Monday through Saturday.
Access to subject property shall be prohibited except during the hours
of operation.

The applicant shall provide a 40-foot wide access easement through his
Lusk Industrial Addition out to 91st Street South. Said easement shall
be valid for the duration of the landfill special use permit. The
applicant shall submit said easement to the Metropolitan Area Planning
Department for review and approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South
to the landfill site prior to landfill operations commencing.

A #4-foot high fence shall be installed on the east property line and
along the north side of the floodway on the south to minimize the
blowing of any materials. Said fence shall be installed prior to the
commencing of the operation.

Upon written notice of any violation, by the County Zoning
Administrator or the Department of Community Health, the operation
shall cease and the violation shall be corrected within 48 hours, and
the operation shall not commence until authorized by the above or until
after a public hearing before the Board of County Commissioners held
within 14 days of the notice of violation.

Within three months after final inspection and close-out of the landfill
operation, the applicant shall submit a request to rezone this property
to whatever zoning classification exists at that time on the balance of
the former Derby landfill site.

Items "d" and "f' above shall be complied with prior to these cases
being forwarded to the Board of County Commissioners for final action.
Also, four copies of the approved Grading Plan shall be submitted to
the Planning Department prior to County Commission consideration of
these cases.

As to conditions "c" and "d", it is necessary that we receive four copies
each of a dated grading plan and drainage plan. Also, we need a signed
and notarized easement satisfying condition "f", If we receive those
documents by 5:00 p.m. on April 16, 1986, this case will be scheduled for
consideration by the Board of County Commissioners at 9:00 a.m., on
Wednesday, April 30, 1986. Because of remodeling of the County
Commission meeting room, this matter will be considered by the Board of
County Commissioners in the C!tz Building, First Floor, 455 North Main.

Regarding the discussion of a performance bond that may be required by
the State, it was suggested that you and Jack.Brown resolve that wiih the
State so those questions can be answered at the County Commission
meeting.




Larry Lusk .
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If you have any questions, please contact our office.

Sincerely yours,

Jack H. Galbraith
Chief Planner

JHG/Iw

cc: Lowell D. High, 1542 South St. Francis, Wichita, KS 67211

Norma Moore, 9339 South K-15, Derby, KS 67037
Jack Brown, Wichita-Sedgwick County Health Department
Ron Worley, County Zoning Administrator




City of D.erby

i

229 N. BALTIMORE * DERBY, KANSAS 67037 » 316/788-1519

March 21, 1986

Mr. Jack Gailbrath

Metropolitan Area Planning Dept.

455 N. Main 1uth Floor

Wi chita, Kansas 67202

Re: Petition from Mrs. Norma Moore

Dear Jack:

Per Mrs. Moore's request, I am forwarding her petition on to you for your review.

If we can be of any further assistance, please do not hesitate to give us a call.

Sincerely, IJ
(287 Wth

Karen Susta, Secretary
Derby City Planning Commission

T i T T )
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. : March 20, 1986 .

In response to conesideration of Case No. SCZ-0559 and DR86-4
concerning the Lusk property south of Derby, we the undersigned
oppose recommendation and/or further approval of the proposed
zone changes and the Special Use Permit to establish a Dem-

olition Construction Landfill on this site. As citizens of
Sedgwick County and adjoining property owners we feel great

concern for the future of our property and homes in relation to
the Lusk land and it's proposed use.
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Jack Brown




229 N. BALTIMORE ¢ DERBY, KANSAS 67037 » 316/788-1519

PLANNING CCMMISSION MEETING
March 20, 1986

Dick Loosen MEMBERS ABSENT: Dottie Janssens
Larry Lusk Larry Sims
Luther "Oakie" Payme

Dolan Pelley

Red Rehburg

Richard Schaffer

Bill Smith

Floyd Zollinger

NEXT REPRESENTATIVE TO THE CITY COUNCIL: Dick 1o0SeN.cevesannnnn JApril 1, 1986
Larry Lusk...ceevennns April 15, 1986
Luther "Oakie" Payme... May 6, 1986
Dolan Pelley........s.......May 20, 1986

PUBLIC HEARINGS:

Ordinance amending the Zoning Regulations of the City of Derby regarding a provision
allowing temporary fences for model Tohow" homes. - Roger Weast

The Public Hearing opened at 7:00 p.m. for discussion and comments.

Roger Weast representing the Lusk Company was present to request a provision be made in
the Zoning Regulations to allow temporary fences for model "show" homes.

Due to lack of gquestions and comments by the general assembly, the Public Hearing closed
at 7:04 p.m. 7 =5

M.A.P.D. Case No. DR86-4 & No. SCZ0559 - Zone C e from "R" Rural Residential District

To "F" Heavy Industrial Disctrict and Special Use Permit to establish a Demolition Con- .
Struction Landfill site on property to be Zoned "F" Heavy Industrial District. - Larry Lusk
Mr. Jack Galbraith with the Metropolitan Area Planning Department was present along witi
Mr. Larry Lusk to discuss this zone change and special use permit request with the Planning
Commission.

The Public Hearing opened at 7:06 p.m. for discussion and comments

t
This 14 acre site has been closed for several years, it is the intention of the applican
to fil;. the large pot holes and cover. Once this is completed, Mr. Lusk intends to_make
this portion of the landfill part of the entire redevelopment plan for the entire site.




PC Meeting Minutes . March 20, 1986

Neighbors and adjoining land owners were present at the meeting to voice their opposition.

Norma Moore - 9339 South K-15 - Mrs. ldoore presented a signed peitition opposing the re-
ope! of the landfill. She is afraid that problems that arose in the
past will surface again, along with the "blowing" of trash which was a con-
stant problem also.

Robert E. McHenry - 5900 East 91st Street South - Mr. MeHenry questions whether or not
flooding of Spring Creek would be a problem. The surveyor present, Mr. Lowell

High assured him that this would not be a problem, and no due cause for concern.|

Carol Warren - 9529 South K-15 - Mrs. Warren questioned the dumping of appliances such as
refrigerators and stoves. She could not see how Mr. Lusk would be able to
control and enforce what was being dumped on the site.

Norma Moore - 9339 South K-15 - Mrs. Moore is very concerned about the long timely process
t has taken In the past to get anyone down from KDHE (Kansas Department of

Health and Environment) to investigate any problems that arose in the past.
She said that she felt that until a representative from KDHE came down from
Topeka, that no one from the County would get involved in investigating any
problems that may have arisen. She is also afraid that there will not be
any inspections done until Topeka KDHE is involved, and that sometimes has
taken weeks in the past.

Jack Brown - Sedck County Health Department - Mr. Brown assured Mrs. Moore that there
will be regular inspections at the site. Mr. Jack Galbraith noted that
these inspections were done without advance notice to the landfill owners.

Due to no further questions and comments from the general assembly, -he Public Hearing

closed at 8:00 p.m.

C.T.0. 8:02 p.m.

Business: The Minutes of February 20, 1986 stand approved as mailed,

Ordinence Amending the Zoning Regulations of the City of Derby with regards to a Provision

for Temporary Fences for Model "show" Homes. - Roger Weast .

Motion: "Move to recommend the amending of the Zoning Regulations, Section 3-103 (F)
3 with regards to a provision for temporary fences for model "show" homes
only." - Oakie Payne

Second: Dolan Pelley

Vote: 9 Yea Motion Carried

Planning Commission recessed at 8:05 p.m.
Planning Commission reconvened at 8:15 p.m.

R e T =
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PC Meeting Minutes March 20, 1986

Case #DR86-4 and SCZ #0559 - Zone Ce from "R" Rural Residential District to "F"
ea. ndustria. strict ec al Use Permit to establish a Demolition Construction
Landfill site on property to be zoned "F" Heavy Industria strict - Larry Lusk

After a lengthly discussion, the Planning Commission made the following recommendation:

Motion: "Move to recommend to M.A.P.D. the approval of the zone change from "R" Rural
Residential District to "F" Heavy Industrial District AND a Special Use Permit
to establish a Demolition Construction landfill site on property to be zoned "F*
Heavy Industrial District subject 1o conditions stipulated by the Metropolitan
Area Planning Dept. along with the following conditions:

1. Landfill operator to be on duty at all times during the
operation hours of the dump.

2. 1If a violation of the landfill is found, owner will have 48 hours
to clean it up. If not cleaned up within that time frame, land-
£111 will be shut down until a full investigation can be conducted.

Landfill will be fenced on all sides which adjoin other properties
before the first dumping takes place.

Trash will be covered DATLY with sand taken out of Arkansas River.
Drainage and Redevelopment Plan will be completed within 6 months
after the expiration of the permit."
- Oakie Payne
Second: Bill Smith
Vi All Yea -0- Nay Motion Carried

Miscellaneous: Red Rehburg updated the Planning Commission on action taken at the City
Council meeting of March 18, 1986.

Oakie Payne discussed with the Planning Commission the sale of "Common Area" in Derby Hills
East to adjoining land owners.

Motion: '"Move to adjourn." - bill Smith

Second: Dolan Pelley
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SCZ-0559 - REQUEST FOR ZONE CHANGE FROM "R" RURAL RESIDENTIAL TO "F"
HEAVY INDUSTRTAL; AND

DR 86-4 - REQUEST FOR SPECIAL USE PERMIT FOR A DEMOLITION CONSTRUCTION
TANDFTLL STTE, LOCATED SOUTH OF 15T STREET SOUTH TH AN AREA BETWEEN

L .
ATGHWAY K-15 AND THE ARKANSAS RIVER.
Applicant: Larry Lusk, 5001 E. 71st Street South, Derby, Kansas 67037,

Size: 14+ acres

Land Use Zoning -

Application Area Undeveloped LR
North Derby Sewer Plant "R" g "M-1"(Derby
industrial zening)
South Spring Creek & Agricultural "RY
East Undeveloped & Single-family "RY & "M-1"
Former landfill

Background: Subject property is approximately 14 acres in size and located
between K-15 and the Arkansas River in an area south of 91st Street South. The
site is part of the former Derby Landfill although most of the filling operation
occurred on land to the west. In 1984 that landfill site was declared full and was
ordered closed. The owner has now submitted an application to the Kansas
Department of Health and Environment for expansion of a landfill into the east 14
acres. It has been stated by the owner that he desires to fill holes left on the
site when the previous landfill operation ceased. Demolition wastes and
construction debris are the only types of landfill materials proposed to be
permitted. The application has been tentatively approved subject to the applicant
obtaining the necessary local zoning permits. The Sedgwick County Zoning
Regulations require "F" Heavy Industrial zoning and a Special Use Permit for
landfills.

Analysis: Property to the north is in the City of Derby and is zoned "M-1"
Tndustrial. It is platted as Lot 1 of Lusk Industrial Addition and is owned by this
applicant. Access to the proposed landfill site will be provided through this
industrial plat out to 91st Street South. Property to the northeast is also zoned
"M-1" and is the site of the Derby Sewace Treatment Plant. To the snutheast are
two single-family residences in the County's "R" Rural Residential district. South
is agricultural land in the "R" district. The old landfill site to the west and

SCZ-0559 £ DR 86-4 SR
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northwest is in the "R" district, having begun operation prior to any zoning
controls in this part of the county.

If the Planning Commission determines that the zone change and the special use
permit arc appropriate, the following are conditions of approval as recommended by
staff and the Derby Planning Commission:

Demolition and construction wastes of the Waste Classifications | and Il as
defined in Chapter V of The Kansas Department of Health and Environment
Bulletin  NO. 4-4 "Guidelines for Operation of Solid Waste Management
Systems" only shall be permitted as landfill materials. No hazardous or toxic
wastes, as defined by KSA 65-3430 et seq, shall be permitted for disposal at
the site,

The landfill operation shall proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment.

The deposit of material on site shall cease by January 1, 1989, and the cover
material, final grading in accordance with the grading plan, and seeding shall
be completed no later than July 1, 1989, unless an extension of time is
granted by KDHE and by the Board of County Commissioners after a public
hearing. Filling and grading shall be in accordance with the Grading Plan
dated . Cover material shall be applied daily.

A drainage plan indicating how this site will drain during the landfill
operation as well as after final completion shall be submitted to the County
Bureau of Public Services for review and approval.

The landfill shall not be open to the general public. A landfill operator shall
be on the site during all hours of operation. Hours of operation shall not
exceed 8 a.m. to 6 p.m. Monday through Saturday. Access to subject
property shall be prohibited except during the hours of operation.

The applicant shall provide a 40-1cot wide access easement through his Lusk
Industrial Addition out to 91st Street South. Said easement shall be valid for
the duration of the landfill special use permit. The applicant shall submit
said easement to the Metropolitan Area Planning Department for review and
approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South to the
landfill site prior to landfill operations commencing.

A l4-foot high fence shall be installed on the east property line and along the
north side of the floodway on the south to minimize the blowing of any
materials. Said fence shall be installed prior to the commencing of the
operation.

Upon written notice of any violation, by the County Zoning Administrator or
the Department of Community Health, the operation shall ceasc and the
violation shall bhe corrected within 48 hours, and the operation shall not
commence until authorized by the above or until after a public hearing before
the Board of County Commissioners held within 14 days of the notice of
violation.

Within three montins after final inspection and close-out of the landfill
operation, the applicant shall submit a request to rezone this property to
whatever zoning classification exists at that time on the balance of the former
Derby landfill site.

Items "d" and "f' above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action. Also, four
copies of the approved Grading Plan shall be submitted to the Planning
Department prior to County Commission consideration of these cases.

SCZ-0559 & DR 86-4 SR
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March 25, 1986

Chuck Linn

Solid Waste Secticn

KDHE

Forbes Field

Topeka, KS 66620

RE: Demolition Landfill - 91st Street

South between Highway K-15 and
Arkansas River/owner: Larry Lusk

Dear Chuck,

Enclosed is a copy of the revised staff report with conditions of approval for
the above referenced landfill. I would appreciate any comments you might have
regarding these conditions, since as you stated in our phone conversation today,
they would be incorporated into the KDHE landfill permit at such time one is
granted. One item we discussad, the disposal of asbestos, is not addressed

as it was felt KDHE is in a better position to restrict or authorize its
disposal.

This item is on the MAPC April 3, 1986, agenda so your comments would be
appreciated as soon as possible.

) %é g
ck A. Browm;” Chief

Environmental Quality
JAB/cb

Encl.

e, s ‘R\E@ENE@

MAR 2 6 1986

METROPOLITAN PLANNING
ROTEDl.—————

ita-Sedgnnick @unty Deparment of @mmunity Health
OO East Ninth Street-\Nichita, Kansas &7214-3108 [3141248-8401
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Demolition and construction wastes of the Waste Classifications I and II
as defined in Chapter V of The Kansas Department of Health and Environ-
ment Bulletin No. 4-4 "Guidelines for Operation of Solid Waste Management
Systems" only shall be permitted as landfill mate *ials. No hazardous or
toxic wastes, as defined by KSA 65-3430 et seq, nor—asbestos—er—macerials
containing—absestes shall be permitted for disposal at the site.

el i el . SO
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CHAPTER V

GUIDELINES FOR CONSTRUCTION AND DEMOLITION WASTES

Under certain conditions it may be beneficial to estabiish sites for con-
struction and demolition operations. These materials do not as a rule consti-
tute long-term hazards to the environment, but may occur in quantities, or in
bulk so as to be disruptive to normal sanitary Tandfill operations. A measure
of control is necessary so that undesirable materials are not deposited at
these sit~" thereby creating public health, aesthetic and nuisance problems.
In general, construction and demolition landfills will not be open for public
use and generally will be project oriented. The use of Tandfill will be re-
stricted to municipalities, counties, organizations, or individuals having a
substantial volume of nonputrescible material from demolition or construction
projects.

Other situations suggestive to establishment of sites for these materials
would be to provide fi11 to raise the elevation of properties for beneficial
uses sucﬁ as building, parking, recreation or agricultural purposes. Permits
will be required for construction and demolition sites. No person shall dis-
pose of any construction or demolition wastes at any location other than a
site or facility for.which a permit has been issued by the Department of
Health and Envirenmént. Such requirements shall be subject to the following
exceptions:

a. Control by ordinance or resolution. When a city or a county pro-
vides adequate control of these type disposal sites by ordinance
or resolution and demonstrates to the Department of Health and
Environment that they have the enforcing agency to insure these
standards are adhered to the Division of Environment will issue a

permit to the person operating said site or facility upon certifi-

cation by the enforcement department of said city or county to
~50-
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the Divis. of Environment.
b. Construction and demolition areas may be operated on the same
tract in conjunction with municipal or county sanitary landfill

sites.

1. Classification of Materials.

a.
the following: Wastes from the operations of households, com-
mercial establistments, institutions, industrial processes, ag-
ricultural facilities, and muricipalities, such as 'g'aéb'a"ge-, dead
animals, paper, food and beverage containers, ieaves, yard trim-
mings, ashes, tires, 1iquids, septic tank pumpings, sludges, ve-
hicles, machinery, appliances aqd hazardous wastes. In order to
facilitate site selection and suitability of soil and geology
characteristics, demolition wastes have been divided into three
classes. Flood plain locations will be considered separately
and may require additional approval from the United States Army
Corps of Engineers, Division of Water Resources, State Board of
Agriculture and Tocal floodplain zoning agencies, drainage boards,
and flood control facility operating agencies. It will be the
rasponsibility of the applicant to determine if clearance from
these agencies is needed.

b. Waste Classifications are dafined as follows:

i. Class I - Waste materials resulting from land clearing
and excavation projects, i.e., trees, brush, stumps,
etc. which may or may not be mixed with s"uﬁ_ and rocks.’

. Class II - Waste materials resulting from urban renewal,/

housing development, and other projects requiring demo-'
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1ii. Class III - Waste materials resulting from cleaning set-
tling ponds, lagoons, and sludges containing precipitated

organic and metallic materials.

2. Permit requirements for Class I wastes are:

Most bedrock materials shall be deemed suitable with the excep-
tion of sinkholes, subsidence areas, and unstable rock material.
Ground water conditions shall be deemed suitable if the seasonal
high water table is a minimu;n of 12 inches below the surface.

If the water table is at the surface (a swamp), a sub-base of

élean fi1l, to a height twelve inches above the high water level,

prior to the deposition of any wastes may be deemed satisfactory.
If chipped wood wastes are included in the waste materials. a
minimum soil depth of twenty four inches above the seasonal high

water table will be required in all locations.

Permit requirements for Class II wastes are:

Soil shall be deemed suitable if well drained, and has a minimum
depth of one foot to bedrock.

Most bedrock materials shall be deemed suitable with the excep-
tion of sinkholes, subsidence areas, and unstable rock material.
Ground water conditions shall be deemed suitable if the seasonal
high water table is a minimum of two feet below the surface.
Leachate and treatment facilities may be required to enhance

site suitability.

Permit requirements for Class III wastes will meet regulations and guide-

lines for sanitary landfill.
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A demolition gite may not be Tocated at the ' of a former dump, private
or public, until the abandoned dump has been officially closed in accord-
ance with K. A. R. 28-29-5,

For small sites of short duration the Director may waive any of the fol-
lowing requirements: Before planning any project the engineer retained
for the project should visit or call the Bureau of Environmental Sanita-
tion offices to discuss the project and current application procedure.

The amount of detail required in planning will be discussed at that time.
a. ATl sites must be Tncluded as a part of the County Solid Waste

Management Plan. Approval may be required by local, county, and

regional, zoning, land use and solid waste management authorities.

Completed permit application.

A site plan indicating the following items:

(PTans and drawings should be folded to &z x 11 inch size)

i. An Existing Conditions Plan of the area showing land use
and zoning within & mile of the proposed landfill site.
This plan shall show all buildings, lakes, ponds, water-
Courses, wetlands, sinkholes, rock outcroppings, roads,
Public parks, and other applicable details and should
indicate the general topography with contours and drain-
age patterns. An on-site bench mark shall be indicated
and a north arrow drawn. A location insert map and a
U.S.G.5. topographic map should be included. The scale
of the Existing Conditions Plan shall not be greater
than 400 feet per inch.
A Development Plan of the site and immediately adjacent
area showing dimensions, contours (contour inte_rva1s of
five feet or less), soil boring locations (if required)

and surface elevations, and present and planned pertinent




features, including, but not Timited to, roads, screening,

buffer zone fencing, gate and surface water diversign and

drainage. The Development Plan shall show the Progressive

development of trench and/or area fills and any phase con-

struction. The scale of this plan shall not be greater
than 200 feet per inch. :
(When determining the site development plan, consid-
eration shall be given to the ultimate land use of
the completed site; for example, there may be pre-
planned building islands, not to be used for land-
filling of demolition wastes.)

- A Cross Sections Plan, including a minimum of two cross sec-
t'lons_ of each phase, perpendicular to one another, showing
existing grade, excavation grade, final grade, high water
table profile, profile and identj ty of soils, and profile
and identity of bedrock.

An Ultimate Land Use Plan showing the land use after the
site is completed, final contours (contour intervals of

two feet or less) and surface water drainage. Considera-
tion shall be given in the design of an ultimate Tand use
Plan for erosion and differential settlement. The scale

of the ultimate land use plan shall not be greater than

200 feet per inch.

If recommended by the district g=ologist, a report showing
any or all of the following: surface features, underground
formations, soil boring data from on-site soil borings, high
water table profile direction of ground water flow, type and
availability of cover material and any existing refyse depos-

its shall be prepared,
-54-
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An opgrations plan and procedures cu'ering each of

‘the items in Number 7 of these guidelines.
vii. Estimated construction time schedule.
viii. Completion date.
7. Any person who maintains or operates a demolition landfill site or permits
the use of property for such shall maintain and operate the site in conform-

ance with the following practices unless otherwise allowed by the Depart-

ment in issuing the required permit.

a. Open burning shall be prohibited unless a variance or exenption is
obtained from state or local air qual ity agencies.
Demolition wastes may not be deposited in surface or ground waters.
Dumping of tfie demolition wastes shall be confined to as small an
area as practicable and with appropriate facilities to confine
windblown matérl‘a'l within the area. At the end of each day of op-
eration, all windblown material resulting from the operation shall
be collected and returned to the area by the operator.
Demolition wastes shall be compacted as densely as practicable.
When dumping methods are used the 1ifts should be Timited to four
feet of compacted wastes.
When combustible materials are disposed. a compacted earth fire-
break shall be provided whenever a 1ift has progressed fifty feet
in length or at the end of a working week, whichever occurs first.
Firebreaks shall be provided as earth cover on top of deposited
wastes on the working face and on side slopes if any.
Surface water drainage shall be diverted around and away from the
landfill operating area.
A minimum separating distance of 20 feet, or greater as specified
by the Director, shall be maintained between tha dl:sposa1 opera-

tion and the adjacent property line.

-55-




Effectiv’ems shall be taken, if neces.y. to control fl{es,

rodents, and other insacts or vermin.
Adequate dust control on the site shall be provided.
Equipment_ adequate for operation of the site shall be provided
and kept at the site during hours of operation,
Arrangements shall be made with a Tocal fire control agency to
immediately acquire their services when needed.
The site shall be adequately screened by existing or provided
means.
An attendant shall be on duty when the site is open.
Access to the site shall be controlled. A gate shall be at the
entrance to the site and kept locked when an attendant is not on
duty.
Site Closure.
i. Within one month after final termination of a site, or
a major part thereof, the area shall be covered with at
least two feet of compacted earth material, graded to a
minimum 2% slope and 33% side slopes to promote surface
water runoff without excessive erosion. Bulky items
shall not protrude through top or side slopes.
The finished surface of the filled area shall be cov-
ered and maintained with adequate topsoil and seeded to
provide suitable vegetation irmediately upon completion
of filling, or immediately in the spring on areas term-
inated during winter conditions. If necessary, seeded
slopes shall be covered with straw or similar material
to prevent erosion.

Prior to completion of a demolition landfill site, the

Department shall be notified in order that a site inves-

-56-
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tigation may be conducted by the Department staff before
earthmoving equipment is removed from the property.

After completion of a demolition landfill site, a de-
tailed description, including a plat, shall be filed with
the county register of deeds. The description shall in-
clude general types and location of wastes, depth of fill

and other information of interest to future landowners.
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CASE NO. SCZ-055¢ & DR 86-4

"Notices of Public Hearing" and Staff Reports mailed on
3-13-86 to Derby Planning Commissioners, City Clerk, City
Secretary and City Administrator for the Derby City Plan-
ning Commission meeting on 3-20-86 and for the MAPC meei-
ing on 4-3-86.

One each to Applicant and Agent.

One each to Ron Worley, Jack Brown, David Spears and
Jon Davis (Health Dept.)

TOTAL

|
\




WICHITA-SEDGWICK COUNTY AGENDA ITEM #
METROPOLITAN AREA PLANNING
COMMISSION MARCH 20, 1986

STAFF REPORT
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SCZ-0559 - REQUEST FOR ZONE CHANGE FROM "R" RURAL RESIDENTIAL TO "F"
HEAVY TNDUSTRIAL; AND

DR 86-4 - REQUEST FOR SPECIAL USE PERMIT FOR A DEMOLITION CONSTRUCTION
TANDFILL 1

Applicant: Larry Lusk, 5001 E. 71st Street South, Derby, Kansas 67037.

Size: 14+ acres

Land Use Zoning

Application Area Undeveloped "R
North Derby Sewer Plant "R" & "M-1"(Derby
industrial zoning)
South Spring Creek & Agricultural RN
East Undeveloped & Single-family "R" g "M-1"
Former landfill

Background: Subject property is approximately 14 acres in size and located
between K-15 and the Arkansas River in an area south of 91st Street South. The
site is part of the former Derby Landfill although most of the filling operation
occurred on land to the west. In 1984 that landfill site was declared full and was
ordered closed. The owner has now submitted an application to the Kansas
Department of Health and Environment for expansion of a landfill into the east 14
acres. It has been stated by the owner that he desires to fill holes left on the
site when the previous landfill operation ceased. Demolition wastes and
construction debris are the only types of landfill materials proposed to be
permitted. The application has been tentatively approved subject to the applicant
obtaining the necessary local zoning permits. The Sedgwick County Zoning
Regulations require "F" Heavy Industrial zoning and a Speciai Use Permit for
landfills.

Analysis:  Property to the north is in the City of Derby and is zoned "M-1"
Tndustrial. It is platted as Lot 1 of Lusk Industrial Addition and is owned by this
applicant.  Access to the proposed landfill site will be provided through this
industrial plat out to 91st Street South. Property to the northeast is also zoned
"M-1" and is the site of the Derby Sewage Treatment Plant. To the southeast are
two single-family residences in the County's "R" Rural Residential district. South
is agricultural land in the "R" district. The old landfill site to the west and

SCZ-0559 & DR 86-4 SR




" MAPC SCZ-0559 & DR 4
Page 2

northwest is in the "R" district, having begun operation prior to any zoning
controls in this part of the county.

If the Planning Commission determines that the zone change and the special use
permit are appropriate, the following are recommended conditions of approval;

Demolition wastes and construction debris only shall be permitted as landfill
materials. No hazardous or toxic materials of any kind shall be permitted.

The landfill operation shall proceed in accordance with the Operating Manual
and Design Details for the Derby Sanitary Landfill prepared by Delamater,
Freund and Scherer and approved by KDHE on March 9, 1976, and as later
amended. It shall also proceed in accordance with all conditions established
by the Kansas Department of Health and Environment.

The deposit of material on site shall cease by January 1, 1989, and the cover
material, grading and seeding shall be completed no later than July 1, 1989,
unless an extension of time is granted by KDHE and by the Board of County
Commissioners after a public hearing.

Hours of operation shall not exceed 8 a.m. to 6 p.m. Monday through
Saturday.

The applicant shall provide a U0-foot wide access easement through his Lusk
Industrial addition out to 91st Street South. Said easement shall be valid for
the duration of the landfill special use permit. The applicant shall submit
said easement to the Metropolitan Area Planning Department for review and
approval and for recording.

An all-weather surfaced road shall be provided from 91st Street South to the
landfill site prior to landfill operations commencing. :

A drainage plan indicating how this site will drain during the landfill
operation as well as after final completion shall be submitted to the County
bureau of Public Services for review and approval.

Within three months after final inspection and close-out of the landfill
operation, the applicant shall submit a request to rezone this property to
whatever zoning classification exists at that time on the balance of the former
Derby landfill site.

Items "e" and "g" above shall be complied with prior to these cases being
forwarded to the Board of County Commissioners for final action.

SCZ-0559 & DR 86-4 SR




WICHITA-SEDGWICK COUNTY March 10, 1986
METROPOLITAN AREA PLANNING DEPARTMENT

TO: Jack Brown, Chief, Environmental Quality

FROM: Louise Olivarez, Senior Planner

SUBJECT: SCZ-0559 and DR 86-4 - Request from Larry Lusk for "F" Zoning
and a Special Permit for a Landfill.

The above-referenced cases have been scheduled for reviaw by the Derby
City Planning Commission on March 20, 1986 and by the Metropolitan Area Plan-
ning Commission on April 3, 1986. Attached is a copy of the notice which was
mailed last week to property owners within 1000 feet of the site. The long,
narrow north portion of the application area is for an access road. Of neces-
sity, this County rezoning application ends where the Derby City limits is
encountered. The access road would continue through the Lusk Industrial
Addition, which is zoned industrial under Derby's regulations, to 91st Street
South.

| may be contacting you later this week as | prepare to write the staff
report.

Louise Olivarez
Senior Planner

LO:blw
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CASE NO. SCZ-OSSB%DR 86-4

"Notices to adjoining property owners mailed on
3-6-86 for Derby P. C. meeting on 3-20-86 and

for MAPC meeting on 4-3-86.

One each to Applicant and Agent.

One each to CRO, Carl Gipson & Karen Crook.

One each to Louise and Glen.




9 WICHITA-SEDGWICK COUNT

METROPOLITAN AREA PLANNING COMMISSION

CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

DATE: March 6, 1986
NOTICE OF PUBLIC HEARING

NOTICE IS HEREBY GIVEN that on Thursday, March 20, 1986, at 7 p.m.,
the DERBY CITY PLANNING COMMISSION, meeting at the Derby Municipal
Building, 229 North Baltimore, Derby, Kansas, will consider the following items
for purposes of making a recommendation to the Metropolitan Area Planning Com-

mission and Board of County Commissioners:

CASE NO. SCZ-0559
Zone Chan%e from the "R" Rural Residential District
to the eavy Industria strict
AND
CASE NO. DR 86-4

Special Use Permit to Establish _a Demolition Construction
Land Fill 5ite on Property to be Zoned "F

Heavy Tndustrial District

Commencing at a point 418 feet west and 1330 feet south of the NE corner of
the SWi of Section 13, Townsh'p 29 South, Range 1 East of the 6th P.M.,
Sedgwick County, Kansas; thence east parallel to the north line of said SWi,
323 feet; thence southwesterly 1010 feet, more or less, to the centerline of
Spring Creek, said point being 190 feet west of the east line of said SWi;
thence southwesterly along the centeriine of said Spring Creek to a point
2560 feet, more or less, south and 640 feet west of the northeast corner of
said SWi: thence northwesterly, 550 feet to a point 2010 feet south and 642
feet west of the northeast corner of said SWi; thence northwesterly 315 feet
to a point 850 feet west of the east line of said SWi; thence northeasterly

to a point 1330 feet south and 498 feet west of the northeast corner of said
SWi; thence east parallel to the north line of said SWi, 80 feet to the point
of beginning; AND

Commencing at a point 418 feet west and 1330 feet south of the northeast cor-
ner of said SW%: thence S90°00'W parallel to the north line of said SWi, 40
feet: thence NOC00E, 464.46 feet; thence N12°30'E, 384,66 feet to the south
line of Lot 1, Block 1, Lusk Industrial Addition, an Addition to the City of
Derby, Sedgwick County, Kansas; thence N90°00'E along the south line of
said Lot 1, 40.97 feet to the southeast corner of said Lot 1; thence S12°30'W,
389,23 feet; thence S0°00'E, 460 feet to the point of beginning.

Generally located south of 91st Street South in an area between K-15 Highway
and the Arkansas River.

If this matter is not deferred for further hearings by the Derby City Planning
Commission, it will appear on the agenda for the regular meeting of the WICHITA-
SEDGWICK COUNTY METROPOLITAN AREA PLANNING COMMISSION which begins
at 1:30 p.m., Thursday, April 3, 1986, in the City Commission Meeting Room,
First Floor, City Hall, 455 Eortﬁ Main, Wichita, Kansas,

As an owner or occupant of property in the area, you have the right to appear
at the Planning Commission meetings, either in person or by agent or attorney,
to support or oppose this request. If you have no interest in or objection to
the request, you have no obligation to appear at these public hearings.

If you have any questions or wish additional information, please call 268-4421,

SEE REVERSE SIDE
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NAME OF DISTRICT
AND
Most Restrictive USES PERMITTED

j RURAL RESIDENTIAL

Agriculture and
One Family Dwellings

SUBURBAN RESIDENTIAL

Agriculture, One Family Dwellings,
Schools and Churches

ONE FAMILY DWELLING

Agriculture, One Family Dwellings,
Schools and Churches

OFFICE

All Uses Permitted in More F ictive Zones
und Business and Professional Ofiices

OFFICE COMMERCIAL

Offices, Limited Retail and Service Uses
Operated Within a Building.

LIGHT COMMERCIAL
All Uses Permitted in More Restrictive Zones
and Purely Retail Businesses Operated
Within a Building

GENERAL COMMERCIAL

All Uses Permitiad in More Restrictive Zones
Plus All Commercial Uses

LIGHT INDUSTRIAL
All Uses Permitted in More Restrictive Zones Plus
Industrial Uses Which Do Not Create Hazards
L or Nuisance From Fire, Dust, Odor or Smoke*® * *

HEAVY INDUSTRIAL
-Any Use, Some amilional Uses***

Least Restrictive

* * *Mobile home parks and trailer camps.are not permitled.
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Published in the Daily Reporter on February 27, 1986 (One Time)
OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED:

NOTICE IS HEREBY GIVEN that on Thursday, March 20, 1986, at 7:00 p.m.,
the DERBY CITY PLANNING COMMISSION, meeting at Derby Municipal Building,
229 North Baltimore Street, Derby, Kansas, will consider the following items for
purposes of making a recommendation to the Metropolitan Area Planning Commission
and Board of County Commissioners:

CASE NO, SCZ-0559
Zone Change from the "R" Rural Residential District
to the "F" Heavy Industrial District

AND

CASE NO. DR 86-4
Special Use Permit To Establish a Demolition Construction
Land Fill Site on Property to be Zoned "F"
Heavy Industrial District

Commencing at a point 418 feet west and 1330 feet south of the NE corner of the SWi
of Section 13, Township 29 South, Range 1 East of the 6th P.M., Sedgwick County,
Kansas; thence east parallel to the north line of said SWi, 323 feet; thence southwes-
terly 1010 feet, more or less, to the centerline of Spring Creek, said point being 190
feet west of the east line of said SWi; thence southwesterly along the centerline of
said Spring Creek to a point 2560 feet, more or less, south and 640 feet west of the
northeast corner of said SWi; thence northwesterly, 550 feet to a point 2010 feet south
and 642 feet west of the northeast corner of said SWi; thence northwesterly 315 feet
to a point 850 feet west of the east line of said SWi; thence northeasterly to a point
1330 feet south and 498 feet west of the northeast corner of said SWi; thence east
parallel to the north line of said SWi, 80 feet to the point of beginning; AND

Commencing at a point 418 feet west and 1330 feet south of the northeast corner of
said SWi; thence S90°00'W parallel to the north line of said SW4, 40 feet; thence
NO°00E, 464,46 feet; thence N12°30'E, 384.66 feet to the south line of Lot 1, Block 1,
Lusk Industrial Addition, an Addition to the City of Derby, Sedgwick County, Kansas;
thence N90°00'E along the south line of said Lot 1, 40.97 feet to the southeast corner
of said Lot 1; thence Si12°30'W, 389.23 feet; thence S0°00'E, 460 feet to the point of
beginning.

Generally located south of 91st Street South in an area between K-15 Highway

and the Arkansas River.

If this matter is not deferred for further hearings by the Derby City Planning
Commission, it will appear on the agenda for the regular meeting of the WICHITA-
SEDGWICK COUNTY METROPOLITAN AREA PLANNING COMMISSION which begins at
1:30 p.m., Thursday, ril 3, 1986, in the City Commission Meeting Room, First Floor,
City Hall, 455 North Main, Wichita, Kansas, at which time you may appear either in
person or by agent or attorney, if you so desire.

As provided in Section 17-C of the Sedgwick County Zoning Regulations, the same
will there be discussed and considered by the said MAPC and all persons interested in
said matter will be heard at this time concerning their views and wishes in the premi-
ses, and any protest against any of the provisions of the proposed application will
be considered as by law provided.

WITNESS MY HAND AND SEAL this 25th day of February, 1986.

Michael E. Lindebak, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission

(SEAL)
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A.LICATION FOR SPECIAL PERN.
“WICHITA-SEDGWICK COUNTY METROPOLITAN AREA PLANNING COMMISSION

This is an application for a Special Permit. The form must be completed
and filed at the Planning Department, Tenth Floor, City Hall, 455 Nerth Main
Street, Wichita, Kansas, in accordance with directions on the accompanying
instruction sheet. AN INCOMPLETE APPLICATION CANNOT 3E ACCEPTED.

1. The names of the owners of all property included in this application must
be listed as applicants. Contract purchasers, leasees or others directly
associated withi the property may also be listed if they desire to be advised
of the proceedings.

A. APPLICANT Larry Lusk

ADDRESS 5001 E, 71st St. So Zip Codeg7037
AGENT __ 1owell D, High

ADDRESS 1542 So. St. Francis Zip Codeg7211]
APPLICANT

ADDRESS Zip Code
AGENT
ADDRESS : Zip Code

APPLICANT

ADDRESS Zip Code

AGENT

ADDRESS Zip Code PHONE

(Use separate sheet if necessary for names of additional applicants).

A. The applicant proposes to establish a Demoliton Construction

Land Fill Site (use)

on property legally described as Lot(s)

, Block(s)

of the Addition.

(If appropriate, metes and bounds descripti'on may be provided in the
space below or on an attached sheet).

SEE ATTACHED LEGAL DESCRIPTION &
/B GG S wa_.b-é

T

There are 1355 acres (round to nearest tenth) in the above
described property.

FOR OFFICE USE ONLY

DPC 32086

Map No. JB3GC  Zoning (N)RiMI(S) £ (ERMIwW_R  mMAPC 4-3-86
(2% "'G”

T9-212-2 4 Revised 1/85

it B
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This property is located at (address)

THE GENERAL LOCATION IS (USE APPROPRIATE SECTION)
ATEEA T the iR corner of

. OR

B. On the South side of 91st St, South (Ave.)Street between

K-15 Highway (Ave.)Street and The Arkansas_River(Ave.)Street.

The property included in this application is zoned R-1(proposed Fi
(ZONING DISTRICT CLASSIFICATION).

We request this special permit for the following reasons:
To complete an area which was abandoned at an earlier date.

WE ACKNOWLEDGE RECEIPT OF THE INSTRUCTION SHEET EXPLAINING
THE METHOD OF SUBMITTING THIS APPLICATION. WE REALIZE THAT
THIS APPLICATION CANNOT BE PROCESSED UNLESS IT IS COMPLETELY
FILLED IN; IS ACCOMPANIED BY A CURRENT ABSTRACTOR'S CERTIFI-
CATE AS REQUIRED IN THE INSTRUCTION SHEET; AND IS ACCOMPANIED
BY THE APPROPRIATE FEE. WE FURTHER CERTIFY THAT THE FOREGO-
ING INFORMATION IS TRUE AND CORRECT TO THE BEST OF OUR
KNOWLEDGE. WE ACKNOWLEDGE THAT THE BOARD OF CITY OR COUNTY
COMMISSIONERS SHALL HAVE AUTHORITY TO IMPOSE SUCH CONDITIONS
AS IT DEEMS NECESSARY IN ORDER TO SERVE THE PUBLIC INTEREST
AND WELFARE.

OFFICE USE ONLY

This application was received at the Planning Department at

[Aon 2-/3-3 (day, month, year). It has been checked and

found to be complete and accompanied by required documents and the appropri-

ate fee of $ _ég 0 we dy Zone cd. &<
. v

T T8-212-3 Revised 1/85

's\
At




LEGAL DESCRIPTION

NE

Commencing at the Rortheast Corner of the Southwest—Q
of Section 13,T295,R1E of the Sixth-Prineipal Meridan; (f- P.M,
Sedgwick County, Kapsas; thence West 285 feet along the north
line of said Scu-chwgﬁQ&art‘er; thence South 270 feet, at
right angles from said North line; thence Southwest 614.57 feet,
with a deflection of 12 degrees, 30 minutes right from the
preceeding course; thence South 460 feet, with a deflection
of 12 degrees 30 minutes left from preceeding course, to a
point of beginning, said point being 418 feet west and 1330 “wy
feet i d . _corner of the Seut: rarter J

enceyparallel t ) 5
thence Southwesterly 1010 feet, more or less, to the center- ;
line of Spring Creek, said point being 190 feet west of theeact | ..
Mi—eorner of said SW 1/4; thence Southwesterly along the
centerline of said Spring Creek to a point 2560 feet, more
or less, South and 640 feet West of the NE corner of said
SW 1/4; thence Northwesterly, 550 feet to a point 2010 feet
South and 642 feet west of the NE corner gf said SW 1/4;
thence Northwesterly 315 feet to a point 850 feet west of
the gﬁ“‘tﬂt‘ﬂ%‘f of sa}ird SW 1/4; thence Northeasterly to a

point 1330 feet South and 498 feet west of the NE corner
of said SW 1/4; thence east parallel to the north line of
said SW 1/4, 80 feet to the point of beginning. AND
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DESCRIPTION FOR ACCESS

-Beginning at a point 1330 feef_Squth and 418 feet West of the

NE—corner of the SW-1/4 of Vecl ”.'  T2954R1E of the 6th PiM:,

Sedgwiek—Gountys—Kansas; thence S90°00'W parallel to the north

line of said SW 1/4, 40 feet; thence NO00'E, 464.46 feet;

M  thence N12°30'E, 384.66 feet to the south line of Lot 1, Block 1,
Lusk Industrial Addition, an Addition to the City of Derby,
Sedgwick County, Kansas; thence N90°00'E along the south 1line
of said Lot 1, 40.97 feet to tne SE corner of said Lot 1; thence
512°30'W, 389.23 feet}; thence S0°00'E, 460 feet to the point of
beginning.

i




OWNERSHTITP LIST

Property Description Property Owner

Government Lots 3 and 4 and that part of Larry Lusk

the SE% of Sec. 13, Twp. 295, RLE of the abyoul E. 71st St. South
6th P.M., lying W of the W'ly r/o/w line Derby, KS 67037

of the Atchison, Topeka and Santa Fe

Railroad, exc. therefrom the (2) tracts

described below.

Beginning at a pt. approx. 270' S and MThe City of El1 Paso
50" E of the center cof Sec. 13, Twp. 29, !/(Derby), kS, a

R1E of the 6th P.M., Sedg. Co., KS, th. municipal corporation
in a S'ly direction parallel to the % Derby, KS 67037
Sec. ln. a distance of 600', th. in an

E'ly direction at an angle ot 90° a

‘distance of approx. 400' to the

intersection with the Atchison, Topeka

& Santa Fe Railroad West r/o/w ln. at

Bridge 224 A, Station 11836 69, theice

in a N'ly direction alg. sd. r/o/w to

a pt. approximately 390' E and on the

% Sec. 1ln. of sd. Sec. 13, th. W alg.

sd. % Sec. ln. a distance of 30', th.

in a S'ly direction parallel to sd.

Railroad r/o/w to a pt. approx. 270'

S and 380' E of the center of sd.

Sec. 13, th. in a W'ly direction a

distance of approx. 330' to the p.o.b.

A tract in the S% of Sec. 13, Twp. 29§, Lester D. Moore
RLE, desc. as beg. at the intersection Norma D. Moore
of the S ln. of sd. Sec. and the W'ly 5 Route 1

r/o/w 1ln. of the Atchison, Topeka Derby, KS 67037
& Santa Fe Railroad, sd. pt. being G e
2055.54' W of the SE/c of sd. Sec. 13; gpolietel o) IR
th. W alg. the S 1ln. of sd. Sec. 13, Soulhsaad :
»1370'; th. with an angle to the rt.

of 141°00' a distance of 340"'; th.

with an angle to the right of 18°00'

a distance of 810'; th. with an angle

to the left of 24°00' a distance of

190'; th. with an angle to the left

of 33°00' a distance of 190'; th.

with an angle to the left of 38°00'

a distance of 190'; th. with an angle

to the left of 74°00' a distance of

290'; th. with an angle to the right of

59°00"' a distance of 150'; th. with

an angle to the right of 30°00' a

distance of 150'; th. with an angle

to the right of 75°00' 2 distance of

400'; th. with an angle to the left

of 66°00' a distance of 415' m/l to the

S line of a tract as recorded in Deed

Book 1230 at pg. 91; th. E alg. sd.

S 1n. 170' m/1 to the W'ly r/o/w 1ln. of

sd. railroad; th. S'ly alg. sd. railroad

r/o/w to beg.
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Page 2

Property Description

Property Owner

Lot 1, Block 1, Lusk Industrial
Addition, an addition to the City
of Derby, Sedgwick County, KS

Government Lots 6, 7 and 8,
Section 13, Twp. 29, RIE

Beg. at a point 450' N of center
of Sec. 13, Twp. 29, R1E; th. N.
alg. the 1/2 Sec. 1n. 360'; th.
W parallel with S 1ln. of the NWk
Sec. 180'; th. S parallel with
T 1n. of NW4% 360'; th. E to beg.

Government Lot 2, except above
description

Beg. at a pt. on the § ln. and 1320'
W of the SE/c of the SE% Sec. 13,
Twp. 29, R1E; th. N parallel with the
E ln. of sd. 1/4 Sec. 60'; th. W
parallel with S 1ln. of sd. 1/4 Sec.
to the E ln. of K-15 Hwy; th. SE'ly
alg. E 1ln. of sd. Hwy. to the § 1ln.
of sd. 1/4 Sec.; th. E alg. the S

ln. of sd. 1/4 Sec. to p.o.b.

W% of the NE% exc. the N. 1320'
and exc. the railroad r/o/w in
Sec. 13, Twp. 29, RI1E

Government Lot 1, exc. Santa Fe
Railroad r/o/w and the NW4 of the
NE% lying W of Santa Fe Railroad,
in Sec. 24, Twp. 29, RI1E

Larry Lusk
5001 E. 71st St. South
0 Derby, KS 67037

Charles W. Glaser
;/,Naomi F. Glaser

9419 S. Bluff St.
v/fwichita, KS 67236

William C. Bennett

Georgia L. Bennett
iz 9101 s. 55 St. East

Derby, KS 67037

R. E. McHenry
V/'Nellie McHenry

5900 E. 91st St. South

Derby, KS 67037

V/Richard L. Fleming
/Imogene Gick Fleming
Derby, KS 67037

QYS! So.63ed E.

R. E. McHenry
k.Nellie McHenry
OCs900 E. 91st St. south
Derby, KS 67037

Kenneth C. Cherry
£/,9715 S. 63rd St. East

Derby, KS 67037

AND

Laura M. Bunyan

Address Unknown
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Page 3

Block Addition Property Owner

Block 4 El Paso Heights Henry J. Phillips
Addition (Derby) Judy A. Phillips
k/z1o Phillips Southern
lectric Company
1822 S. Mead
Wichita, KS 67211

Block 4 David S. Udden
V/ﬂndra A. Udden
03 N. Buckner

Derby, KS 67037

Henry J. Phillips
Judy A. Phillips

c/o Phillips Southern
Electric Company
1822 S. Mead
Wichita, KS 67211
Lot 19 Block 3 Same As Above
Lot 26 Block 3 =
Lot 1 Block 5

Reserve A & Reserve B

We hereby certify the foregoing to be a true and
correct list of the property owners of the hereinbefore described
lots and tracts within a 1000 foot radius:

Governments Lots 3 and 4 in Southwest
Quarter of Section 13, Township 29,
Range 1 East, Sedgwick County, Kansas.

as shown by the last deed of record on file in the Office of the

Register of Deeds, Sedgwick County, Kansas, on the 4th day of
December, 1984, at 7:00 o'clock A.M.

THE SECURITY ABSTRACT AND TITLE
INC.

Order No: 341240
ns




UPDATE
OWNERSHIP LIST
#341240

We hereby update the foregoing ownership list of the
hereinbefore described lots and tracts from the 4th day of December,
1984, at 7:00 o'clock A.M. to the 24th day of September, 1985, at
7:00 o'clock A.M. without change except:

El Paso Heights /Patrick Shane Phillips
Addition (Derby) 1822 S. Mead
Wichita, KS§ 67211

THE SECURITY ABSTRACT AND TITLE COMPANY, INC.

%w% Lo

Sr. Vice-President

Order No: 351557
nj
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February 11, 1986

Larry Lusk
5001 E. 71st St. South
Derby, K5 67037

Lusk Demolition Site
Dear Larry:
We have now received final plans on the above, from Lowell High, and
also your amendments to the operation plan. This completes the pre-
liminary review of the permit.
You should now proceed to contact Metropolitan Area Planning Department
to put in motion the process to obtain a special use permit. Once that
is received we will arrange to have the permit submitted to the Sedgwick
County Solid Waste Committee. 2

If there are any questions, please contact myself or John Davis at
268-8351.

Sincerely,
%
ck A.~Brown/
Chief, Environmental Quality
JAB/1k

cc: Louise Olivarez, MAPDI/
John M. Davis, Environmental Health

WNichita-Sedgwick @Qunty: Departrnent of @mmuniy Hedlth
' 1900 East Ninth Street-\Nichita, Konsas 67214-3168 [316)268-34C1

i

mestimeti 1=
S
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DEC 091985

December 9, 1985 METROFCLITAN PLANN"IG
ROUTE [
a

Larry Lusk
5001 E. 71st St. South
Derby, KS 67037

RE: Larry Lusk Landfill Application
Dear Mr. Lusk:

Your landfill application has now been reviewed and there are a
number of points that require clarification before final local approval
can be obtained.

1. The drawings and application do not clearly indicate which
14+ acres is to used; when revised plans are submitted this
needs better delineation. As part of that revision, the
location of fencing must be clearly shown.

In a number of sections, specifically 12, 13 and 15, there is
reference to the 1976 engineering specifications. While the
bases of these is unchanged, there was considerable disparity
between original drawings and plans, and the final close-out,
and thus there should be amendments to these specifications
to make them represent the current situation.

Item number 16 states that cover material is on-site and will
comprise of '"waste and dirt from sand pit operation." The
Planning Department is unable to Find a conditional use permit
which would allow a sand operation to exist. In addition the
Department is concerned as to whether material from a sand pit
operation would be of suitable quality to provide adequate

top cover.

The preliminary plat shows a floodway easement of 100' for
Spring Creek along the southern property line. The same

floodway easement should affect the site along its eastern
property line where Spring Creek nears the property. This
will further define the limits of possible contour changes.

WNehita-Sedgnick Gunty Department of Gramunity Health
ROO East Ninth Street- , Konsas &7.
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Larry Lusk
December 9, 1985
Page Two

5. As shown, it is impossible to obtain the contour lines as
proposed. Changes in elevations have to be resolved within
the property lines. The contour lines as shown, could only
occur if a retaining wall is to be built along the east and
south property lines.

The application states that you anticipate a daily receipt
of 200 cu. yards of waste from private collection vehicles,
but you do not enumerate these in Section 22.

The summary in Section 29 should reflect that this fill is
to close out an arca abandoned in 1976 when the new area
was opened.

If you have any questions on the above please call me or Mr. John Davis
at 2€3-8351.

Sincerely,

ack A. Brown
Chief, Environmental Quality

JAB/1k

cc: John M. Davis, Health Department
vJack Galbraith, Planning Department
Chief Gary Nichols, County Fire Department
Ron Worley, County Zoning
Lowell High, 1542 S. St. Francis




WICHITA-SEDGWICK COUNTY DATE: November 4, 1985
METROPOLITAN AREA PLANNING DEPARTMENT

TO: Jack Brown, Chief, Environmental Quality

FROM: Terrence T. Smythe, Senior Planner, Current Plans

SUBJECT: Landfill Permit Request (Larry Lusk)

Although the majority of our comments will concern land use and potential condi-
tions of approval and will be present~d when the application for heavy industrial
zoning and a conditional use permit is received by this department, the foilowing
are comments and/or questions that are apparent now:

1. It is unclear as to exactly what 14+ acres are to be used. | assume it is
the area in the southeast corner of the preliminary plat. The area needs to be
clearly defined.

2.  Item number 16 in the application states that cover material is on-site and
will comprise of "waste and dirt from sand pit operation". Based upon a curs-
ory review of cur files, | don't find a conditional use permit which would allow
a sand operation to exist. If | remember, the existing pond or. the site was
caused by the flooding of the Arkansas River. What kind of "waste" from this
sand operation exists and can currently be used for cover material?

3. The preliminary plat shows a floodway easement of 100' for Spring Creek
along the southern property line. The same floodway easement should affect
the site along its eastern property line where Spring Creek nears the property.
This will further define the limits of possible contour changes.

4. As shown, it is impossible to obtain the contour lines as proposed. Changes
in elevations have to be resolved within the property lines. The contour lines
as shown, could only occur if a retaining wall is to be built along the east and
south property lines.

5. Location of fericing could be delineated as well.

Terrence T. Smythe
Senior Planner

TTS:blw

cc: John Davis, Health Department
Chief Gary Nichols, County Fire Department
Ron Worley, County Zoning Administrator
Richard Hunter, Environmental Health Director




THE WICHITA-SEDGWICK COUNTY DEPARTMENT OF COMMUNITY HEALTH

OFFICE OF  Environmental Health DATE  October 28, 1985

See Distribution
Jack Brown, Chief, Environmental Quality

SUBJECT  Landfill permit application

I am enclosing a copy of an application for a demolition and construction
landfill that we have received from Larry Lusk.

Please let me have your comments on this in writing as soon as possible so
that I may refer it to the Sedgwick County Solid Waste Committee.

If you have any questions on this call me or John Davis at 268-8351.

JAB/cb

Encl.

Distribution: John Davis, Health Department
Jack Galbraith, Planning Department \—
Chief Gary Nichols, County Fire Department
Ron Worley, County Zoning

cc: Richard Hunter, Environmental Health Director

pocsugy

OCT 2 9 1985

METROFOLITAN P |
ROUTE [ - LANNING

D~—~____ —




1.

2.

3.

4.

5.

7.

8.
9.

Forbes Field
Barbara J. Sabol, Secrefary Topeka, Kansas 66620
913-862-9360

APPLICATION FOR APPROVAL TO ESTABLISH AND OPERATE
INDUSTRIAL OR CONSTRUCTION LAND DISPOSAL AREA

Applicant's Name Larry Lusk 5
Address 001 East 71st. South
Street or Rural Route C'lty & State &Ei )

Telephone _316 - 788 <2295

Political Subdivisicn none
{Unit ot Government - County, Cty. ownship

State Agency none  Private Individual or Fim yeg  Other
If other - explain _

T T e s S S  ele E

’
Site Location

County sedgwick » Section 13 > Township _295 , Range 1B
Is this facility part of an officially adopted solid waste management plan?

Yes X No If yes, identify that plan Sedgwick county
Type of site applied for:
Industrial Construction Demolition X Other

If other, explain R
e e e B e IV R e

Site Address 9201 south 55th, gt reet aEt
Street Number, Re ghway

Site Area (acres);; Area to be used for disposal (acres) 14
Provide Sketch of Sits (attach)




Tt ey ., O

Site owned by applicant X Site leased by applicant

If site is leased, please fill in the following information:

Owner of Record -

Address : City State. Zip

Lease negotiated EFa'te)--_‘ &
Is the site an existing disposal site? x Is the site a proposed new site?

Land characteristics (general description)
See Operations Manual and Design Details previously sumittedand

approved on March 9, 1976 ;

. ch 7 jgins
Drainage (Provide sketch of drainage facilities and contour maglggg orig gg%'e

a. Natural Acres
b. Storm Sewers_ no Acres
c. Farm Tile —,, Acres
d. Open Ditch ng Acres

Estimate site acreage devoted to following uses:
a. Heavily Wooded ol
Light Brush )
Grasses or Pasture 0O
Cultivated
b. Estimated acreage to be cleared _g
c. Proposed method of clearing none

Soil Classification - From soil conservation district or county agent
(Do not complete if soil survey or drill logs are attached)

% Sand see operations and design details
March 9,1976
% Silt Texture Classification

% Clay

If sufficient cover material is not available at the site, where will it be
obtained? on site

_—§—sY§hs——m——-— e

What kind of cover material is on-site? waste and dirt fron sBND BIT
operation




Land use permitted under official land use plan within one mile radius (If there
is a land use map please attach). }

South West North East
Residential
Commercial
Light Industrial
Heavy Industrial
Rural
Mixed

(If land is not zoned, use "0"; if land use agrees with zoning, mark "z";
if land use and zoning do not agree, mark 'Yy

Are there any nearby wells? Yes i} No

Access roads serving the site

a. City d. State X
b. Township e. Interstate e
c. County f. Other (explain) i

Types of road surface on site.

a, ‘e. Gravel

b. Asphalt f. Crushed Stone
c. Seal Coat g. Dirt

d. Soil Cement h. Other

Concrete

Type of Operation

Trench
Cut and Cover

Area X
Ramp

Other or combination
m
22, Service Areas
a. Disposal site to serve:
City __ Township Yt County___ Business _X __ Others

Will site be open to the general public? Yes No x

s




_22. Service Areas (contd)

c. List public and private collectors who are expected to use the landfill.
(If city or county issues collection licenses, attach 1ist of Ticensees.)

COLLECTOR ; PRIVATE PUBLIC

Restrictions

a. Types of solid wastes accepted:

!éﬁsident'lal Indusi.ttzri al
mmercial Demolition _
Agricultural Other

Materials accepted at disposal site:

A11 Putrescible Junked Automobiles
A11 Noncombustibles Large Appliances
A1l Combustibles Demolition Wastes
Garbage £ Construction Debris
Dead Animals Street Sweepings
Waste 0il Tires

Sewage Solids Hazardous Materials

Other (specify)

SRR Al AR e S P S S R E PG e e PSR R R e
Employees and Equipment
a. Number of employees on site (average daily) 2
b. Equipment on site (average usage) z

Dragﬁﬁé or shovel excavator : nl:me e ;
2. Scraper (self-propelled) 619 cat =elf-pranelled
3. Tractors (track or rubber tire, bulldozer, or highlift Toader)

_2 crawler dozer 1 rubher loader
4. Trucks (other equipment - specify) 4 dump truck
= s




Estimated Number of Loads Daily (estimate quantities in tons or cubic yards)
TONS CUBIC YARDS
a. From public collection vehicles

b. ~From private collection vehicles

c. From other vehicles (specify)

Estimated Capacity of Site

a. In cubic yards b. In years __ 3 :
Proposed Completed Site Use 4

a. Parks d. Parking :
b. Playgrounds e. Light Industrial
€. Agriculture y ;

Proposed Max‘fﬁm Finished Elevation (show finished csntuﬁrs'on plan):

Summary

Thsi application is to complete land fill area 14+acres’
left when Derby Landfill gold to BFI and cover debris.




***********'k***t*t**i**q**ﬁ**_************

Permit Fee Enclosad Performance Bond Posted (If required by local agency) _

CCLL»»%/

Signature ot Applicant Title ;
. : S e
: ~ Organization ; Date

APPLICANT WILL NOT WRITE BELOW THIS LINE
* = * K K KK x % x X

Review by Local Planning and Zoning Board Having Jurisdiction: :

" Approved Disappmved
(If special permit is required by planning and zoning board, p‘[ease attach a copy
to this application.)

Signature oi Zoning n‘stpator County or City Board .

e T
*+*+*+*+*+*+*'+*_+*+*+t+*+*+*.+*+*+*+*+*'+*+*+*+a+*+
Review by County Commissicn or County Solid Waste Board if Available
Approved : Disapproved

Sgnature of Chairman




229 N. BALTIMORE * DERBY, KANSAS 67037 © 316/788-1519

PLANNING COMMISSION MEETING
September 19, 1985

Members Present: Dottie Janssens Red Rehburg Members Absent: Richard Schaffer
Dick Loosen Larry Sims Okie Payne
Larry Lusk Bill Smith
Tioyd Zollinger

Next Representative To The City Council: Bill Smith. October 1

Floyd Zolling October 15
Dottie Janssens November 5
Dick Loosen...... . .November 19

The Meseting was called to order at 7:10 pm.
Business: The minutes of September 5, 1985, were approved as mailed.

. Lusk presented the sketch/preliminary plat of the Larry Lusk
e plat was received by the Planning Commission for review. A drainage

) an for the site was not presented at this time, although the plat did contain
topographical information. Approval of a drainage plan is required before the
final plat can be approved by the Planning Commission.

Mr. Lusk inquired as to the Planning Connission's general feeling about both
annexation of the property , and the special use request. A "straw" vote indicated
that the Planning Commission wouldn':t recommend annexation of the property, but
with some restrictions, and guarantees as to the site being kept up, would be
favorable to the special use request. Upon the feeling that the Planning Commission
wouldn't recommend annexation of the property, Mr. Lusk withdrew his request for
annexation. The platting process still continues at this time.

- Motion: "Move to recommend approval of the preliminary plat of the Larry Lusk Addition."
~-Larry Sims-

Second: Red Rehburg

Vote: All- yea O-nay Motion Carried

Letter from City Manager: A letter was received from Ward Clements, Jr. stating, "that
the City Council of Mulvane took action to restrict ammexation North of 95th Street
South." The Derby Planning Commission discussed the letter and the request for
Derby to restrict annexation to the South of 95th Street South. The following
action was taken;

Motion: "Move to recommend that annexation South of 95th Street South be discouraged as
indicated in the letter from the City Manager." -Larry Sims-




e
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Second: Bill Smith

Vote: All-yea 0-nay Motion Carried

There were no other items of business, and the following action was taken;
Motion: "Move to adjourn." -larry Sims-
Second: Flcyd Zollinger

Vote: A11- yea Motion Carried

Time:

e

P
Jeffrey A. Prince, Acting Secretary
Derby Planning Commission
AR




Dump Heads PC Agenda

\Btﬂ: once again on

tonight’s planning commis-
slon agenda is the Larry Lusk
Addition . . . more commonly
known as Derby's landfill.
Tonight the commission
members will take a look at
the preliminary plat of the
, which is the first
step toward tnil!at:i:sltyme
roperty a part of city.
P_Blt t’;ust because the
s has started doesn’t
mean that the summer-long
controversy over the iandfill
is over. It's merely taking a
new turn,

The heart of the matter is
whether or not the landfill
should be re-opened, and if so
.aunder what restrictions.
JLandfills are licensed by the
sfate to operate for a certain
period d{ time. Once that time
is expired, hnd the landfill
area is decldred full, the land-
fill owner’s responsibility is to
convert that land back to
another use.

Lusk wants to turn his
property back to agricultural
use . . . but there’s one small
problem. The landfill has

been filled unevenly, leaving
20 foot holes in some sections.
Lusk proposes re-opening the
14 acres containing the most
of the holes and filling those
holes with trash. He wants to
accept anything the trash
hauler won’t take . . . from
construction debris to tree
limbs, from individuals and
commercial operations.

The Wichita-Sedgwick

County Department of Health
has other ideas. Jack Brown,
representative for the health
department says yes there is
a problem, but there are other
ways of solving {t besides re-
opening the landfill. Other
ways that in the end might
prove more beneficial for the
surrounding area.

He suggests that if the state
re-issues a license for that
section of the landfill, it won't
include dumping of all kinds
such as proposed by Lusk, but
will be restricted to construc-
tion debris.

In among and through this
entire discussion, which has
lingered over several plan-
ning commission meetings

over the summer, the

been very vocal in their

\
\

|
I

neighbors to the landfill have /

protest of the proposal tore- /
open. the dump, They site
reasons ranging from trashin
the streets, to fires In the
dump. ;

Lusk, who had originally
been asking for a special use
permit to operate the dump,
changed his request to onefor
annexaticn. That puts
everything in an entlirely
different light.

The sketch and preliminary
plats which were presented at
that meeting in early August
were malled to all govern-
ment agencies who have a
concern with the property.
Their comments will be heard
tonight and another public
hearing date will be set,

The Lusk property is the
only item on tonight’s publish-
ed planning commission
agenda, The planning com-
mission meets at7 p.m. at the
city building, and Iits
meetings are open to the
public.
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229 N. BALTIMORE » DERBY, KANSAS 67037 » 316/785-1519
PLANNING COMMISSION MEETING MINUTES
— T oy T RN MLNUTES
August 8, 1985
MEMBERS PRESENT: Dottie Janssens MEMBERS ABSENT: Tate Butler
Dick .oosen - Chairman Ukie Payne
Lerry Lusk Bill Smith

Red Rehburg
Richard Schaffer

NEXT REPRESENTATIVE TO THE CITY COUNCIL: Red Rehburg........... ..August 20, 1985
Richard Schaffer. 4 September 3, 1985
Larry Sims.... September 17, 1985
Bill Smith.... Cctober 1, 1985
Floyd Zollinger.. ..October 15, 1985

PUBLIC HEARING:

Lot #1 Block #5, School Addition - Zone Change Request - R-1 Single Family Residential -
R-3 Multi-family Residential - Roger Weast <
The Public Hearing opened at 7:00 p.m. for discussion and comments. Due to the lack of
any further discussion and comments, the Public Hearing closed at 7:03 p.m.

ot S Eel g co08ed at /it pem.

04 p.m.

Business: Minutes of July 18, 1985 stand approved as mailed.

Lot #1 Block #5, School Addition- Zone Change Request - R-1 Single Family Residentaial -
R-3 Multi-Family Residential - Roger Weast
Iz TLbi-rami -y fesidential

My, Roger Weast presented this zone change request to the Planning Commission for their
approval and comments. The area is located 120 feet on the north end of Woodlawn, directly
next to the patio homes being constructed by CSI of Kansas.

Motion: "Move to approve the zone change request for Lot #1 Blosk #5, School Addition
from R-1 Single Family Residential to R-3 Multi-Family Residential." - Larry Sims

Second: Dottie Janssens

Vote: All yea -0- Nay Motion Carried




August 8, 1985

Setting of Proper Property Pins - Jeff Prince - Bldg. Trades/Zoning Administrator

Jeff Prince, Building Trades/Zoning Administrator » reported to the Planning Commission
that he had been in touch with City Planning Consultant, Bickley Foster. Mr. P{}nce
noted that the setting of property pins is already covered in the Zoning Regulatione,
and additional information may be required in order to enforce the :Zoning Regulations.

If the information does not meet the requirements in the Zoning Regulations, the certifi-
‘¢ate of occupancy and building permit would be declared null and void, and all previocus
fees would be non-refundable. With the cancellation of the building permit and the
certificate of occupancy, new applications for both would then be required.

Exemption From Platting - Greg Collins

This item wes eliminated from the agenda as no applicant or representative was present
to present this item to the Planning Commission.

Replat of Sewell Addition - Ray Sewell

Mr. Ray Sewell presented to the Planning Commission, a Final Plat of the Replat of Sewell
Addition for their review and comments.

This property is identified as Sewell Addition - Iots 1,2, & 3. The City of Derby re-
quested that Mr. Sewell provide a 20 foot setback on the south side of Lots 1 & 2, due
to fubure expansion of James Street. As the plans no longer include-an extension of
Jeames Street, Mr. Sewell is requesting to the Planning Commission that the 20 foot set-
back be returned to him. Lots 1 & 2 have been extended 60 feet to “he west, and the
eity still has a 20 foot utility easement. .

Red Rehburg, Chairman.for the Subdivision Committeé, mentioned that this Replat of Sevrelil:
Addition had been reviewed by the Subdivision Committee prior to the Planning Commission
meeting, and had met with their apprcval.

Motion: "Move to approve the Final Plat of the Replat: of Sewell Addition." - Red Rehburg
Second: Richard Schaffer

Vote: All Yea -0- Nay Motion Carried

Update on Turnaround - Kensington Estates - Debbie McIllhenny

Debbie McIllhenny was present to publicly thank the Planning Commission and all other
parties involved in i are trees adjoining her property at the end of Oakforest

1401 S. Buckner - Sketch Plat - Larry Lusk

Mr Larry Lusk asked that his previous request for a Special Use Permit be widhdrawn. He
is now presenting a Sketch Plat of Larry Lusk Addition. x

Motion: "Move to approve the Sketch Plat of Larry Lusk Addition as pres
Preliminary Plat for the mailout to governmental agencies."
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Second: Red Rehburg

All Yea Motion Carried

Motion: "Move to adjourn." - Larry Sims

Second: Red Rehburg

7

: % 2 :
aren A. Susta, Secretary -

Derby Planning Commission

o
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Dump May Re-Op-'eh

Larry Lusk wants to reopen
a small part of the Derby
Landfill, but judging from the
neighbors’' response at last
night's planning conimission
meeting, it may be over their
dead bodies.

|About a dozen of the dump’s
neighbors turned up at the
public hearing to voice their
disapproval of the plan to add
more trash to the dump. Some
said they'd dealt with all the
problems of living next to a
landfill for 20 years and that
was long enough. %

Lusk wants to re-open a
section of the dump to accept
‘‘“‘anvthing the trash hauler
won't take'. Although the
landfill was deciared full and
the operating permit not
renewed when itexpired June
30, 1984, Lusk sald the dump
areais not level. He noted that
there are 20 feet deep holes in
the area. When it rains, the
water collects in these holes,
seéeps down through the trash
and into the water table. He
wants to fill the holes and
make the whole area level.

The plan is to cover the
trash daily with sand to be
pumped from the river, and
when the area is full, p'tona
final cover of dirt.

But the neighbors contend
the area is full, in fact over
filled, and they don't wantany
more trash in there.

‘‘When it was finally closed
you were pushing trees into
the creef with trash,” said
Norma Moore, who owns 16
acres adjoining both the
landfill and Spring creek
which runs along the edge of
the dump.

Marshall McHenry who
owns property on the north
side of the dump said the
dump is already filled to 12-15
feet above the natural lay of
the land and that's high
enough.

“It’s (the sunken area) not
a two story building high like
it is against our property
where it can’t drain anymore
but it's high. Enough is
enough,’’ he sald.

‘Those at the meetingciteda
number of problems that go
with living next to a
dump...any dump, and some
problems that are unique to
the Derby Landfill. Problems

like fires, speeding trash

trucks and trash constantly
blowing on to the adjoining
roperty, were listed.

*I've picked up all the trash
I care to,”” said Moore.

But Lusk pointed out he had
done everything he could to
keep the landfill from spilling
over to the neighboring
properties.

‘‘You can't control the wind
but you can get out and pick it
(the trash) up,” he said.

The neighbors for the most
part agreed that Lusk had
tried, but trying just wasn’t
enough.

‘‘Mr. Lusk has been a good
neighbor . . . the dump has
not,” said Bob McHenry who
lives south of the landfill.

Drainage on this property
was the main obstacle to giv-
ing the go ahead for tem-
porarily re-opening the
dump. By making the dump
site higher than the adjoining
properties, the natural
drainage flow is altered. The

run-off into Spring Creek is
increased, to the point that
the neighbors question
whether the creek can handle
it. Add to that the problems of
trash and even fallen trees in
the creek that impede the flow
and there could be problems.

But despite all the objec-

'tions, Lusk told the commis-

sion, of which he is also a
member, that finishing the
dump by filling and covering
the sunken areas would be to
the advantage of all the
neighbors.

“It's to their benefit that
this is filled and closed out
properly;’’ he said.

The commission members
seemed to see som< points on
both sides of the argument,
but were a little overwhelmed
with all the information that
had been presenited at the
meeting. They voted to table
the question until their next
meeting, July 18, when they
will make a final decision,

- The landfill lies outside the
Derby city limits in county
area. The decision made by
the local planning commis-
slon will take the form of a
recommendation to the coun-
ty- zoning board: who will in
turn make recommendations

have the final say.so in
whether or not the landfill is
re-opened.
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229 N. BALTIMORE » DERBY, KANSAS 67037 » 316/788.1519

June 27, 1985
Dear Planning Commission Member/ Council Member:

Please accept the attached copy of Planning Commission Meeting Minutes as the CORRECTED

ones for your review. Kindly dispose of the original copy that was mailed to you.

I apologize for any confusion this may have caused.

Sincerely
Yz M/M

Karen A. Susta, Secretary
Derby City Planning Commission

RECEIVE])

JUN 2 81985
METROPOLITAN PLANNING
ROUTE []
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229 N. BALTIMORE * DERBY, KANSAS 67037 » 316/788.1519
PLANNING COMMISSION MEETING MINUTES
June 20, 1985

MEMBERS PRESENT: Dick Loosen MEMBERS ABSENT: Tate Butler
Larry Lusk Dottie Janssens
Okie Payne Bill Smith
Red Rehburg
Richard Schaffer
Larry Sims
Floyd Zollinger

NEXT REPRESENTATIVE TO THE CITY COUNCIL: Di:k Toosen..... o LJuly 2, 1985
Larry Lusk. vs vewaveresduly 16, 1985
Okie Payme. .August 6, 1985
Red Rehburg. . August 20, 1985
Richard Schaffer September 3, 1985

Larry Lusk, 5001 E. 71st Street South, presented a pfopused Special Use Requést for &
construction and wrecking material dumping site located at 1401 S. Buckner, Derby,
commonly known as the Derby Landfill.

Mr. Lusk wishes to re-open a section of this property to handle any type of trash that

trash haulers would not take. Larry further explained that when it rains, the water collects
in holes on the property, seeps down through the trash & into the water table. By filling
the holes the whole area would then be level.

Marshall McHenry, property owner on the north side of the landfill voiced his oppesition
with the feeling that the landfill is already filled 12 - 15 feet above the natural lay
of the land & that is high enough.

Norma Moore, 9339 S. K-15, Derby who owns 16 acres which joins both the landfill & Spring-
Creek which runs along the edge of the landfill, voiced total opposition to the request
stating the numerous unique problems that had arisen in the past, & can see no reason in
starting these problems up again. Those problems being trash blowing in the wind, fires,
and her having to be outside constantly picking up trash blown onto her property from the
landfill.

Bill Bennet, 9151 S. K-15, echoed the same reasons for opposing the special use request
as Mrs. Moore adding that on weekends with people dragging tree limbs and whatever to the
dump, those that live over in that area cannot even be outside with all the dust and dirt
that is in the air from all the traffic coming in and out of the landfill.

P ,4 "“"L'w -‘=k‘A\T;* v
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PC Meeting Minutes () ] June 20, 1985

Drainage onto this property was the main concern of all those in the audience and the
Planning Commission. By making the site higher than the adjoining properties, the
natural drainage flow would then be altered. The neighbors question as to whether or
not the creek can handle it.

Larry Lusk feels that it will be to the benefit of all adjoining property owners once
the land is filled & closed out properly.

Due to the lack of any further comments, the Public Hearing closed at 7:31 P.M.
(el TP T I

BUSINESS: Minutes of June 6, 1985 - none due to the lack of a quorum
Minutes of May 23, 1985, stand approved as mailed,

Special Use Permit - 1401 S. Buckner - larry Lusk

There wes a rather lengthl; discussion concerning this special use request for a
construction & wrecking meterial dumping site at 1401 S. Buckner, Derby, Kansas for
Mr. Larry Lusk.

Motion: "Move that we table the decision on the special use request subject to our
next scheduled Planning Commission meeting." - Larry Sims

Second: Floyd Zollinger
Vote: 6 Yea -0-Nay 1 Abstention Motion Carried

Motion: "Move that the Planning Commission Meeting scheduled for July 4, 1985 be cancelled
due to the national holiday." - Red Rehburg

Second: Floyd Zollinger

Vote: All Yea -0~ Nay Motion Carried

Variance Request - 111 - 119 Parklane - M & H Construction £

The Planning Commission members are concerned about these requests happening so frequently
and they feel that some type of fine or penalty should be imposed to keep this problem from
arising so frequently.

The problem concerns the footage dimensions on the side yard at 111 - 119 Parklane, Derby.
The request for a variance & lot split request was necessary due to the fact that there
was not enough side yard footage, as the structure is built too close to the lot lines.
Since no one from M & H Construction was present this item was postponed until the next
scheduled meeting which will be July 18, 1985, at which time this item will be on the
agenda.

Motion: "Move that this variance request for non-compliance of lot lines, markers, & pins

be put on the agenda for the Planning Commission meeting scheduled for July 18, 1985.
- Red Rehburg

Second: parry Sims
Vote: All Yea -0~ Nay Motion Carried
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K-15 Industrial Park - Dale Kuhn

Mr. Dale Kuhn presented the Preliminary Plat of the K-15 Industrial Park to the Planning
Commission. This industrial park is located in the County, south of 63rd Street. The
Subdivision Committee met with Mr. Kuhn prior to this Planning Commission meeting, and
Committee member Red Rehburg explained to the Commission what Dale's intentions were re-
garding this property. Dale also requests that the lots be split. The City Engineer
recommends that a 10 foot easement along the north side & a 25 foot easement on the west
side. The County requests that Dale draw up a restrictive covenant indicating that he
will not sell any land until such time that city sewer and water is out there. The
applicant is in agreement of easement recommendations and the restrictive covenant.

Red Rehburg speaking on behalf of the Subdivision Committee, stated that the Preliminary
Plat of this property had been approved at their meeting earlier with certain conditions
1listed in the following motion.

Motion: "Move to approve the Preliminary Plat of K-15 Industrial Park subject to red
line markings of easements & a proposed restrictive covenant with regard to the
sale or development of the property prior to city sewer and water being obtained."
- Red Rehburg

Second: Larry Sims

Vote: A1l Yea Motion Carried

K-15 Plaza - 2nd Addition - Michael Harding

Michael Harding, Engineer for the applicant presented to the Planning Commission, a replat
of an existing lot on the plat of K-15 Plaza. All that is being done is redefining the
access control on the east side of the lot. The existing plat now shows access control
to a specific location which restricts the use of the property. The purpose of this re-
plat is to provide complete access control for two (2) openings on the east side of the
plat, which would allow the developer of the lot to place his own location of the existing

openings.

After careful study of the submitted plat, the Planning Commission noted that the plat as
presented, was not what the Planning Commission had requested be submitted at their Planning
Commission meeting of February 7, 1985, at which time they hed requested that en ameded plat
be submitted showing the two (2) opening as they now exist.

Motion: '"Move to accept the re-drawn plat of K-15 Plaza 2nd Addition as provided to the
Planning Commission secretary & Planning Commission Chairman subject to the plat
being accepted." - Red Rehburg

Second: lLarry Sims
Vote: All Yea -0- Nay Motion Carried

Appointment of Subdivision Committee Chairman - Dick Loosen

Dick Loosen, Planning Commission Chairmen, appointed Red Rehburg as the new Subdivision
Committee Chairman for the new term.
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PC Meeting Minutes .
Amended Agreement, - Bickley Foster

The Planning Commission discussed the Amended Agreement submitted by Mr. Bickley Foster,
Planning Consultant for the City. The Agreement was amended to increase an additional
$1,000 for Mr, Foster's services to the city.

Motion:

June 20, 1985

"Move to accept the Amended Agreement for an additional $1,000 for Bickey Foster's
services to the City of Derby." -~ Red Rehburg

Second: Floyd Zollinger

Vote: All Yea -0- Nay Motion Carried

Motion: "Move to adjourn." - Larry Sims
Second:  Red Rehburg

US cretary

re 7
Derby City Planning Commission
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