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BOARD OF ZONING APPEALS
CITY OF WICHITA, KANSAS

NOTICE OF HEARING or AFPPEAL

December 27 s 1949

Mr, W. C. Speer
1311 East Kellogg
Wichita, Kansas

Your appeal, under the Zoning Ordinance, relative to premises at

1301-15 East Kellogg

\has been given Board of Zoning Appeals Case No,_ 229
: All inquiries and references should alvays be made to that Case

Number when you seek information from the Secretary,
Further, you are notified to appear before the Board of Zoning
Appeals either in person, or by agent or attorney, for a hearing of

your case on » 1949 , at_1:30 p.m.

Hearing will be in room 201, Gity Building

Respectfully,
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BOARD OF ZONING APPEALS
Room 304, City Hall
Wichita, Kansas

NOTICE T0 PROPERTY OWNERS

An appeal has been filed by We L. Speer

(Address)_ 1311 Bast Wellogg on behalf of _ same

(Address)

as provided by Section 33 of the Zoning Ordinance. The appelant

mercisl aud part ] do 0ot provide for frowt yard
set backas speciiied by Zonimg Urdimeme ~  on the pren?sea

located at 130116 Zast Kellogg

desires to

This appeal has been given Case No.___ 22=h§
and a hearing will be held by the Board of Zoning Appeals on

mm_mg—__atmmﬁ*_

at vhich time you may appear, if you so desire, either in person or
by agent or attorney. kearing will be held im room 201, City Building.

By order of the Board of Zoning Appeals.

Secretary.




Notices mailed December 27, 1949

William C. & Sally L. Speer
1505 kast Gilbert A8k

Guide & Mary Kauer
512 Pattie

Nick Chicklogans
51E Pattie

W. S. Cooper
528 Pattie

H. H. Hurst
157 N. Broadway

Mery Melvina Walck v
50¢ Pattie

W. 5. Moses
517 Pattie

Jessie L. Moynihan
521 Pattie

John C., & Ethel Thomas Nickélson
728 South Wichita, Apt.

Monarch Investment Co.
146 North Market

C. K., Boutros
1345 East Kellogg

Lee W. Oyler
5L0 Pattie

John A. & Hazel E. Faure
400 Lulu

Hanley H. & Lola Mae Creekmore
LLE Pattie

Glenn L. Richardson
723 South Spruce

George B. & Hazel H. Fletcher
1320 kast Kellogg 7







CITY OF WICHITA
BUILDING INSFECTION DIVISION

Ovner Address_ 1311 East Kellogg

To. Applicant Address

Dear 8ir:

Your Application Dated November 30, 1949

erection of a commercial building

For a Permit for the
at the premises designated as
1301-15 East Kellogg

Is hereby refused on this ist day of ecenber , 1ok |

Under Section_ 20, Par. L (a) of the Zoning Ordinance.

For the reason that the frontage of this property is in a block which is zoned
partially commercial and partially residential, and the plans as submitted would not
provide the front yard set-back specified by said ordinance, which would be approx-

imately 20 feet.

NOTE: Any appeal from this refusal must be filed with the Board of
Zoning Appeals (Room 304, City Hell) within ninety (90) days after
the date of this pefusal, For further. information, take this notice
to the Planning Department, Room 304, City Hall,




BOARD OF ZONING APPEALS  Case No. 22-49 2
Filed 12/1 ,19 49

APPEAL UNDER THE ZONING ORDINANCE

TO THE BOARD OF ZONING APPEALS
Room 304, City Hall
Wichita, Kansas

The undersigned, W. C. Speer ., hereby appeals

from the decision of the Building Inspector vherein a Building Permit

Is Refused For the erection of a commercial building 4;7/3#!“}5

¥ Nellroa
ALLLans

OR

order Or Decision Rendered Because_JHQJLIEQEQILI_Lﬂ_lﬂaé_blﬂnkﬁﬁhinh_is
zoned partially commercial and partially residential end the plans as
—submitted would zd_set=back as required hy ..
Section 20, paragraph 4(a) of the Zoning Ordinance.

The Plans, application, and all data heretofore filed with said Build-
ing Inspector are attached hereto and mede a part nf this appeal.

I have not mede a vrevious application or appeal under the Zoning
ordinance effocting these premises.

T hereby declare that all the statements contained in ali of the
information transmitted herewith are true.

NAMES AND ADDRESSES
Appellant W..C. Speer Address 1311 East Kellogg

Owner Same Address

Lessee Address _

INSTRUCTIONS

1. This appesl nust be typewritten and filed within ninety (90) days
after the dete of the desision of the Bullding Inspector from
which this appeal is talen.

?he appellant must file &n axplicit Typewritten stetement setting
orth: :

ta) The principal points on which this appeal is made. These
points shai) be the same as those under vhich the Bullding
Inspector issued a refusal, order, or decision.

(b) A clear and accurate description of proposed work or use,

(¢) Specific reference to that Section of the Zoning Ordinancc
under which 1t is elaimed perm't should be issued.

&d) Names and addresses of all owners and residents within a
istance of 200 feet of the property concerned,




FRED W. ALEY
CITY ATTORNEY

LAWRENCE E. CURFMAN
oM.

RoBERT C. HELSEL
ASBISTANT CITY ATTORNEYS

THE CITY OF WICHITA, KANSAS

DEPARTMENT OF LAW OFFICE OF CITY ATTORNEY
WICHITA 2, KANSAS

June 12, 1951

Planning Commission
City Building
Wichita, Kansas

Gentlemen:

I am enclosing four pictures which are part
of your records in the W. C. Speer zoning
case, which was heard in December, 1949,

and which was a subject of recent litigation
between Guido Kauer and the City officials.

Yoursy very truly,

DES :arh

enc




BOARD OF ZONING APPEALS  Case No. 2849 3
Filed_12/1 ,19 49

APPEAL UNDER THE i ONING ORDINANCE

TO THE BOARD OF ZONING APPEALS
Room 304, City Hall
Wichita, Kansas

The undersigned,  W. C. Speer -, hereby appeals

from the decision of the Building Inspector wherein a Building Permit
Is Refused For the erection of a commereial building

OR

order Or Decision Rendered Because this property is in a block which 1s
zoned partially commercial and partially residential and the plans as
suhmitted would b

_not provide the frontyar - ApEEUR R
Section 20, paragraph 4(a) of the Zoning Ordinance.
The Plans, application, and all data heretofore filed with said Build-
ing Inspector are attached hereto and made a part of this appeal,

I have not made a vrevious application or appeal under the Zoning
Ordinance offecting these premises.

I hereby declare that all the statements contained in all of the
information transmitted herewith are true.

ApP€llant.
NAMES AND ADDRESSES
Appellant W. C. Speer Address 1311 East Kellogg
Owner._ Same Address
Lessgee Address _
INSTRUCTIONS

1. This appeal must be typewritten and filed within ninety (90) days
after the date of the decision of the Building Inspzclor from
which this appeal is taken.

2, The appellant must file en 2xplicit Typewrltten statement setting
forth:

(a) The principal points on which this appeal 1s made, These
points shai) he the same as those under which the Building
Inspector issued a refusal, order, or decision.

{b) A clear and accurate descriptlon of proposed work or use,

. (¢) Specific reference to that Section of the Zoning Ordinancs
under which it is elaimed permit should be issued.

(d) Names and addresses of all owners and residents within a
distance of 200 feet of the property concerned,




CU P Ve 0aR o SN CH T T A
BUILDING INSPECTION DIVISION

owner Address___1311 East Kellogg

Applicant Address

Dear Sir:

Your Application Dated November 30, 1949

For a Permit for the_erection of a commercial building

at the premises designated as
1301-15 East Kellogg

Is hereby refused on this 1st __day of __ Dacemher , 10 )9,

Under Section 20, Par. i (a) =~ of the Zoning Ordinance.

For the reason that the frontage of this property is in a block which is moned

pertially cormercial and partially residential, and the plans as submitted would not

provide the front yard set-back specified by aaidAordinincl. which would be approx-
imately 20 feet.

Respectfully,

S. B, Mapls
Chief Building Inspector

NOTE: Any appeal from this refusal must be filed with the Board of
Zoning Appeals (Room 304, City Hall) within ninety (90) days after
the date of this refusal. For further information, take this notice
to the Planning Department, Room 304, City Hall.




BEFORE THE BOARD OF ZONING APPEALS OF
WICHITA, SEDGWICK COUNT?, KANSAS

APPEAL OF W. C. SPEER UNDER THE
ZUNING ORDINANCE

W. C. Speer 1s the owner of & commercial corner located
on the southeast corner of the intersection of Pattie and Kellogg
Streets legally described as:

Lots 1, 2, 3, L Block 1, Rosebud's Addition to
Wichita, Sedgwick County, Kansas.

The property at present consists of a frontsge on Keilogg of 135

feet and a frontage on Pattie of 100 feet. There are at present
located on this bullding site, commercial bulldings which front on
Kellogg Street and are bullt up to the property line on the Kellogg
side. On the Pattle side, the commercial bulldings are built to
within four feet of the pronerty line. The proposed widening of
Kellogg street will require the bulldings owned by Mr. Speer and
fronting on Kellogg street to be moved back & distance of 50 ft.
This will leave & building site fronting on Kellogg of 135 feet eand
fronting on Pettie 50 feet. MNr. Spesr hes proposed to rebuild his
commercial corner on the remaining area with the building extending
to the property line on Kellops street as before snd with the
buildings extending to the property lines on Pattie Avenue, whereas
before they were within four feet of the property line on Pattie

Avenue.

This application was turned down by the offlce of the
bullding inspector with the statement that Section 20:FParsgraph ) (a)
of the Zoning Ordinance would be vlolated and that the frontage of
this property in a block which 1s zoned partially commercial and
pertially residential and the plens as submitted would not provide
the front yerd set back specified by seld ordinance, which would be

spproximately 20 It.



In order for this appeal board to make a decision on
this appeal, four requirements sre necessary:
1. That the exception or variance desired arises from

some condition which 1s not ordinarily found in the seme gzoning

goning district.

2. That the granting of the permit for the veriance will
edversely affect the rights of adjecent property owners or residents.
3. That the strict application of the terms of this

ordinance would constitute unnecessary hardship upon the property

owner represented in the appeal,

lis That the exception or varisnce desired is not against
the public interest.

With reference to Requirement 1, & situation such as hsas
erisen here 1s not ordinarily found in the same zoning district.
Here we have & man being required by law or right of eminent domain
to move his buildings to another portion of the lot and there re-

build them if he intends to stay in business. This requirement is

adhered to not withstanding the fact that there are other buildings
in this seme block which hold no more than a 5 ft. set back from

the front property line which does not ordinarily occur when the
corner lot set back regquirement of 20 ft. is adhered to. This is
not an application to construct a building in a location where a
similar building has not exlsted before., Ordinarily in ar: appli-
cation for building permit, the bullding would be located within
requirements of the zoning ordinance because it is an application
for a new building where one has not existed before. In this case
however, there is something different. A bullding has existed with
practically the same set back &s requested for a number of years, and
this building would have remained in the seme position, in sll pro-
bability, for &annumber of years hence, had the requir.ment not been
made that the street be widened and the bullding reconstructed farther
back on the 1ot. 1iIn any event, it hes been the settled practice not
to require a new set back on an old building if it wes already in
existence at the time the ordinance was passed. Here we have an

unusuel situation in that the owner of the property 1is being required
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to move back and he must reconstruct his bullding if he is to atay
in business. The buildings were previously built to within four
feet of the property line snd the owner is to be required to forfeit

20 ft. of usesble building space which hs wes in possession of before.

i L A 5 e R e 2 s

| Appraisel and payment for demage on this prope rty was made assuming

tﬁat buildings can be constructed to the property line on Pattie
Avenue which appreisal was not in conformence with the ordinances

of the City of Wichite and the appesl time from said appraisal is

7 now past and the property owner 1s ssked to abide by the. zoning
ordinance when the appraisers did not abide by the zoning ordinance.
Truly this is & situatlion which would not ordinarily arise under the
normal use of the ordinence which as previously stated is usually
epplied to new buildings where f similar building did not exist
before.

With reference to the second requirement, no rights of
edjacent property owners will be sdversely affected if this request
i1s granted. The set back requiremen: proposed is 20 ft. end which
requirement was not met prior to the necee ity of removal of the
buildings on the commercial:wrner the property owners which are
adjecent on the south of this property haed no right previous to
the widening of Kellogg to askt that the butldins be removed and set
beck the 20 ft. required by the Ordinance and they do not have such
a right now as individual property owners.

Requirement No. 3 concerns unnecessary hardship upen the
property owner resulting from the strict application of ths ordinence.
Upon condemnation of the frontege on Kellogpy street for a distence
of Tifty feet back from the present property line, the usual pro=-

cedure of appraisal of the demage to the proparty owner was followed.

Reimbursement for the various items of damape was peld to the property

ower, An examination of the appraissl report and a discussion of the

1
|

seme with the persons who made the eppraisal discloses thet the pro-
perty was appraised on the basis of the buildings being rebuillt up

to the property line on both Kellogg Street and Pattie Avenme. If

the Poard desires testimony to substantiste this, we will be glad to J

produce the appralsers and have testimony taken in this matter.

-3 =




Requirement No,. l} invelves the question of whether the
exception or varlence is egainst the publie interest, This prop-
perty hsas been zoned for use as commerciel property end es such it
is to the interest of the public that it be used for this purpose.
There is certainly no taking awey of any public ripght or interest
involved here, The set back requirement in the ordinances 1s some=
thing that accrues te the remaining property owners in the block if
8t 8ll &nd does not accrue to the public, This can be clearly seen
by the wording of the Ordinence wherein the set back requirement is
limited and governed only by the set buck of the remalning houses in
the block., The requirement is exp}-easly limited to the property
between two intersections in the block and the set back requirement
does not affect aonyocne in an edjacent block or by the ssme token
does not affeect the public right.

The fact that the sppraisalend allowance of damages was
made on the basils of building to the property line on both streets
is in itself & speclel circumstence not ordinarily found in this
zonlng diastriet which should entitle the prope rty owner to 2 con=-
sideration by the appeal board., Now it might be ssid that Mr., Speer
should have appealed this appreisal sand allowance of dsmages before
the time for appeal had gone by end he would not have himself in
such & predicament, but this cen be met by the statement that he did
not know and could not be expeected to know that the appraisal had
been made on a different basis than that on which he would be sllowed
to rebuild. In the ebsence of anything to the contrary, he should
be entitle d to assume that he could at least rebuild with the same
set backs as were previously in effect upon the property but he now,
after the time for eppeal hes gone by, comes to make application for
a building permit according to law and finde that instead of being
allowed damages for the way the ordinances require him to build the
building, he has been allowed demages in some other way. Certainly
it is not the property owners fault that the eppraisers did not award
demages in accordance with the ordinances of the City of Wichita. In
fact to go one step farther, we belleve that the property owner is

entitled to assume that the appralsers would mske their apprel sal

upon the basis of a correet interpretation of the zoning ordinances

sl




of the clty of Wichita and he is also entitled to assume that when
he receives hia damages on thls basls that he will be allowed to build
up to the property line on both Kellogp end Pattie Avenue, that he
will be allowed bo rebuild on the seme basis as the damages were
allowed to him.

It is the contention of this party that a bullding permit
allowing the construction of & commercial building extending up to
the property line on Pattie Avenue on the above described property
should be issued to W, C. Speer under Section 33 of the Revised
Zoning Ordinance of the City of Wichita wherein this Board has the
powsr to grant execeptions to the zoning ordinances of the City of
Wichita.

The epplication of “.i=-gection 3 of Section 2l of the

Revised Zoning Ordinences of the City of VWichita is also applicable

in this instance. Section 2l as a whole deals with non-conforming

use reguletions, It starts out with the statement that a bullding
or atructure existing at the time of the effective date of this
Ordinence may be continued although such use does not conform to the
provisiona ¢f this Ordinence. Continuing there is a provision that
if & bullding is destroyed by fire to the extent of not exceeding
50% it way be renewed and used for its original purpose. Coming
then to Sub=sectisn 3 which reads es follows:

"No existing structure used contrary to the

provisions of this ordinance in the distriect in

which 1t is locsted mey be enlerged, extended or

reconstructed unless its use is changed to a use

permitted in the district in which such structure

is located, or unless such enlargement, extension

or reconstruction is required by court decisions

isw or ordinspce."

An examination of the wording of this Section of the
Ordinence reveals that if en enlargement, extenaion or reconstruction
of & bullding is required by court decislon, law or crdinence, then
such building may be enlarged, extended or reconstructed in such a
manner as i5 treviously falled to comply with the zoning ordinances
of the City of Wichita. Now it may be contended that since Mr.
Speer proposes to bulld another building behind the presently existing

building efter the present ones are turn down, thet such a bullding
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would not come within the terms erlargement, extend onor re-
construction. However, this is reputed by en examination of the
wording of the ordinence wherein the three words "enlargement,
extension or reconstruction” ars used. An enleargement of a building
means just what it seys, to increase the size of a presently existing

building. An extension of & building would meen extending the building

to cover additional ground area, snd & reconstruction of a building
means rebuilding the structure as distinpuished from merely en-

5 larging or extending the structure as is allowed under the other
two words. In this particular situation, Mr. Speer is being required
to reconstruct his buildings if he is to stsy in business and 1is
being required to do so by law, because the law of eminent domain hes
teken eway the previous bulldine site, leedless to s:y we interpret
this portion of the Urdinences to be permissive in thet 1t 1s in-
tended to cover the situation where a bullding 1s required to be
changed or partially or completely torn down by law and ean later be
rebullt with the seme non-conforming use as wag previously in
existence. In other words this 1s not meant to include only a
situction where the owner is required by law to rebuild but also
includes those where he 1s required to tear down the bullding by some
court order or law end then is piven permission to rebuild. In that
case, he mey rebuild with the same non-conforming use &s before. It
.is the contention of this party thet for the reascns stated the

building permit should be greanted under Sub-section 3 of Section 2l

of the Revised Zoning Ordinances of the City of Wichita.
There is & practical aspect to this matter to be considered
by the Board. &4 house on Lots No. 7 and 8 in this block which 1s
the second house south of Mr. Speer's property extends to within
5 feet of the front property line end haas been so sltueted for meny
years. Now the reasun for the zoning ordinsnce requirement thet the
cet baek be the same or: all buildings in one block 1s for uniformity
of appearance and so thet the view will not be cut off up and down
‘ the street. However, in this particuler instance even if Mr. Speer's
L building was set back the proposed 20 ft., the set back line would

not be the same for ell properties located in this bloeck and it ia
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difficult to see why Mr. ipeer should be required to set back this
20 ft. when there are other houses located in the block which sare not
in conformance with this set back requirement. It is spparent from
a reading of the ordinanco as s whole thaet the set back requirement
wes not made to be interpreted as & metter of right by any par-
tieular person but was mede for the purpose of obtaining uniformity
of set beck of all the houses in & single block, mainly for the seke
of appearsnce of the city. Fowever, 1t is difficult to see in thise
instence why when uniformity is ephysical impossibllity anyway one
property owner should be required to esteblish a 20 ft. set back
when the block in guestion in all probebility cen never achleve
uniformity of set back due to building presently located thereon.
Another point for consideration is the f aect thet at lesst

the first lot from the street going =ocuth does fece on Kellogg end

such should be entitled to all the rights and privilep_:es' of a lot

facing on a commercisl street. It would sppear that if the end lots
hed been plotted such thet their longest dimension wae north &nd south
end the 25 ft. dimension fronted on Xellogg, then the 20 ft. smet back
requirement would not apply. On the Fattie Avenue side, and only
the side yerd requirement ‘:buld be in effect. It sppears then that
the riphts of this property owner ere being poverned not by law but
by the way in which the lote were originally platted, which of course
hed no effect upon the uniformity of set back as required by law.
In other words if the lot faced on Kellogr in the narmw dimension
we would be required to hold only the side ysrd dimension and would
not be required to conform with the front yord set back so apparently
the front yard set back nrovisien appliss or does not apply depending
upon the directlon in which the Lot happened to be originally platted
end are not dependent upon the rights of the perties involved or the
the question of obtalning end keeping uniformity of set back in any
particular block.

W. C, SPREER

COWAN KAHRS & NELSON

By,

Attorneys for §. C. Speer
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LIST OF PROPEKTY OWLERS

BLE ADDITION QUNER
Hosebua William C. & Sal];y L. Speer
15805 & Roddink
n Gui;g,o‘o &(‘g-’x’%’y&‘}{auar

Nick Chicklogans
~ 18

Pattic

1

1

1

9-10 1
11-12 1 W 8

2

2

2

2

¥ Rolend i_;ill}:a
Coi

30
5-6

L. H. Hurst, .
15 N e Loy

liery i-@};)vipa Walek

-2 Nes e

1 \)51 'jfiosj'eJ?LRE £

9-10 Jessie L. Loynihen
531 Paltiv

11-12 2 John C. & Lthel Thomss Nickelson
7139 5 Warehle Cedidy

Beginning 111' L. & 80' S. of

W cor. NLi NE: Sec. 28-27-1E.,

S. 109'; E. 110' to W. line

Lulu Ave., N. 109'; W. 110! to

beg. rlonareh Investument Cc,”

Beginning at LW cor. NE: NEz s o

See. 28-27-1E., S. 251'; E to

W. line Lulu Ave., N. 251';

W. to beg., exc. K. 110' of

N. 189', and exc. N. &0' of

W. 111' thereof. G. B. Boutrds
1.“)‘/) €. 8 8

Beg. 251' S. of NW cor.

NEL NE: 28-27-1L., S. 169';

B. 25' to center of creek;

N. E. along creek to point

%. of beg., W. 181' to bﬁ.ﬁ"

except Beg. oW cor. Lot 5

Lulu Ave., kelloge Street Adc;

Y. 557; N. 54'; E. to creek;

SW along creek to beg. Lee W. Oyler

540 FaTlh l




- Page 2 LESCRIPTION

5. 54! of Lot 44, Kellogg Street
Addition & tract beg. at SW cor.
Lot 44, Lulu ave., kellogg Street
Add., th W. 55'; th. N. 5%'; th.
East to creek; th. Si along creek
to bagimning.

Lot 45, Lulu Ave., Kellogg “treet
Addition

N=Esltiiof S w7l of Tot 11,
Brooksice Add.

5. 64" of Lot 11, &ll Lot 12,
Brooksiae Adc.

W. 45" of Lot 13, Brookside Add.

Lot 13, exc. W. 45', Brookside Ada.

koy L. & Letha Gilbert
Saq &

ke

John 4, & Hezel B. Faure

Maie s

Henley H. & Lola l.ae Ureekmore
g D allie

Glenn ¥§§g°h£3ﬂ59”pLaJ
George B. & lazel L. Fletcher

1320 & 'f’i-”ﬁ"“?-
Eliza J.‘Fi?ch

N

We hereby certify tihe foregoing to be & correct list of
property owners of the lends above uescribec, as shown by the
records in the office of the Kegister of leeds of Sedgwick
County, hansas, this £3rd day of Deceuber a. L. 1949, at

7 o'clock A. li.

THE SECUKITY ABS’}\J:{; AND TITLE COIPANY, . INC.

B}r

Order No. 51705

BE e oG

Vice-President.




