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2-66 - MeBride and Dehmer Con-

*truction, Inc. requests zappeal to ;t,
allow contractor' s storage yard on ?1
the wes:t side of Woodland just southli
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REAOT,UTTON NO RZA 2-66

WHEREAS, McBride and Dehmer Construction, Inc., 2855
Woodland, Wichita, Kansas, pursuant to Section 2.12.590.1, Code
of the City of Wichita, has appealed from the decision of the
Superintendent of Central Inspection in that the Superintendent
has interpreted section 28.04.020 (Definitions), Code of the City
of Wichita, to mean that a nonconforming use of land is only that
tract, lot, or portion of a tract or lot in use at the time the
nonconforming status is established and, further, the Superintendent
of Central Inspection has interpreted Section 28.04.170 (Nonconform-
ing Use Regulations), Code of the City of Wichita, to prohibit
any expansion, enlargement, extension or reconstruction of a non-
conforming use; and
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WHEREAS, the appellant has had under lease for over ./
ten years a tract of ground generally located on the west side of
Woodland in an area just south of 29th Street North, and legally /
described as follows:

&,2 't- 4. ..f :3

The south 4 acres of the north 8 acres of the east
15 acres of the NW% of the NW% of Section 5, Town-
ship 27 South, Range 1 East, in the City of Wichita,
Sedgwick County, Kansas, excepting therefrom the
east 130 feet; and

824
WHEREAS, the appellant has utilized less than an acre of J

the above described tract until this time, but contends that §
although the lease agreement was oral, it was understood that the j
entire leased tract was intended for the use of a building materials
storage yard; and
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4%

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

- WHEREAS, the Board of Zoning Appeals did, in regular

 meeting, consider said application on February 23, 1966; and

I#ZI'llirl::  It.*et>*-
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WHEREAS, the Board determined that that portion of
subject property which is not being used until this time is con-
tingent to that portion which has heretofore been used for storage
of construction materials and equipment, and is under ore lease and
one ownership.

NOW, THEREFORE, BE IT RESOLVED that the Board finds that
the applicant is entitled to continue his nonconforming use of not
only that portion heretofore being used, but the balance of the
tract, said property being legally described as follows:
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The south 4 acres of the north 8 acres of the east

15 acres of the NW% of the NW% of Section 5, Township
27 South, Range 1 East. in the City of Wichita,
Sedgwick County, Kansas, excepting therefrom the east
130 feet thereof.

DATED AT WICHITA, KANSAS, this 23rd day ofFebruary, 1966. 994%
*'-heRW *124'

41... @ A
Harold Bauer, Chairman

c A - 446=4
, Galbraith, Secretary
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March 23. 1966

Marid• and Dohmer Construction. Ine.

Olatliman.

Re: m 2-66 - Appil from the d•dion

Inspection

4%4 We have completed the px•pration of the n-olution adopted by thi

Mich wam h-rd by the Board on February 23. 1966. which R-olution
gkt.e
%*4

A, indicated in our letter of ribruary 28. 1966. ve or• enclooing
a copy of thu hoolution for your infoz-tion and 2 11-. A 909, hag
allo bien provided th• Contral !=pection Divi,i-, and you may aow
obtain th• appropriate permit from that Divi,ion with r-poot to
your ui• 02 proporty located gon•rally o• th• weat aid• 02 Woodia-
in an area just Bouth of 29th strist North.

. 94<i

830 Firet latie,al Bank Building

01/• Lytle. Su,•rintindent
of Cantral Inspictic,

City Clark

Jack I. 08]hnith
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N ruary 20. 1966

"Iride *al MIc= Ce-tr-tion. Ine.
lus woodland

Wiohit•. Da•••

gintliian:
R•: BZA 2-66 - Appeal ®rom the dial-

'10• 02 th• sup=intend*at 02
Catral U.pection

Tht, 1, to advise You that at lt, regular meeting of rebruiry
23, 1916. th• Board of Zoning Appeals of th• City of Wichita conaidered
Your appeal Cre- thi dicloion of thi Superint-dint 02 Central Inaper
tion. who had ditormined that thi oxisting nonconforming mtong• 02
e-*tr=tion matoriala •ad •quil-•t gould not be •up,widia = 011•404
m /0/,ty linizally located on the w-t side of Woodlind in an area
jult meath 02 20*h Street North.
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A.05.29 

1%140
'#47,

rhe Board dot:ormined that th• Supirintendint of C,mual Inap•c-
tien Irrid in his interprotation of thi zoning ordinance. and that
inal-h u th• u- 0,res-tly Doing used and that on whieh it U
d-trid to -gand 1, under one lias• and thi propirtioe are coatiguou.
thal the alicant U entitled to coatia- a noncon*Naing Ule on th•
entire tgact.

A liolution setting forth the official action of thi load will
bi priarid and fot-/did to you al Ioon am poi,ible. Il you hile
any quotione oonconiag this matter. 91,0,0 lit u hear frem you.

Vmey *incorily your•.

Jack H. Galbraith
secretary

ag, Sp,cor L. Der-, Atto:aly
830 First National mank Building

0:tkitf
Of«3*

39*%*

Glin Lytle, Superintindint of Central In,piction
Ral,h *berly. City Clerk
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CASE NO... F,ZA 2-66

812IACER.Z' MeRride and Dehiner Construction. Inc. e 2855 Woodland
ait.31 5 Spencer L Depah 830 First Nat:i·onal Bank Building
29>ue*,p: An appeal pursuant to Section 2.12*594 Code of the

City of Wichitay appealing from decision 02 the Superintendenic
of Central Inspaction, who has determined thai: the existing
nonconforming storage of construction ma·kerials and equipmen:may not be expanded or enlarged.

.%0 E:Kisting and all morrounding zoning is "AA' - SingleFamily

-2111&: ExiB·ting is a building materials ind equipment mtorage
yarda north is single family and livestock Larme south ancl east issingle ·amily and west is vacant ana radio to·,jeri.

ABISQI.292: te'he Beard has jurisdietion to consider the appeal
under the provisions outlined in Section 2.12.590.1, Code of theCity of Wichita.

Th

m applicant is appealing the decision 02 the Superintendant
of Central Inspection who issued a cease anci desist order 02 theexpansion of a noncon£03:ming land use.

Following is the appellant°s statement of justification:
A clear and accurate description of the proposed use :
Contractors plan·t and storage 72:d e however v such gEe
shall not exceed an additional thrae year period and
no new improvements or permanon: mi:ructures shell becreated upon the premises.

B. The appellant believes that the order. decision and
determination of the Superintendenl: 02 Central Inspac-
tion prohibiting the appellant from "expanding'; i·ke
contractors storage yard is in error for the folloingreasons: to-wit:

lo The property is unplatted, is in one ownership and
has been under lease and available to the appellant

la.Zor use as a contractors storage yard for in excessof ten years.

44 +44
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Page 2 - Secretary'e Report
Case No. BZA 2-66

949:

2. Appellant °s use of the property in question is a
proper and authorized nonconforming use pursuant
to the zoning code.

3. Appellant °s use of the property is not an expansion
or enlargement of a nonconforming use as confer
plated by the zoning eode.

4. Appallant°s use of the property has never been dia-
continued for a period of two years©

5 c The entire tract in question should be considered
as one "premises'°.'°

The nonconforming use regulations, Section 28.04.170 of the
Code of the City of Wichitae are vague in that they do not specifi-
cally state whether a nonconforming use of land consists of the
entire property under one ownership or controlo or whether the non-
conforming use of land pertains strictly to that areao loto or portion
of a lot or area in use at the time the nonconforming status is
established. The said Section of the Ordinance is also vague con-
earning the expansion or enlargement of a nonconforming land use
whereas it specifically states that structures may not be enlarged
or expanded.

It is the interpretation of the Superintendent of Central
Inspection, according to the definition of a nonconforming usee
Section 28.04.020. Code of the City of Wichita. that a nonconforming
use of land is only that tract lot e or portion of a tract or lot
in use at the time the nonconforming status was established; and
further, in accordance with the nonconforming use regulations.
Section 28.040170 of the Code of the City of Wichitar that any
expansion. enlargement o extension or reconstruction of the area is in
violation of the Ordinance.

The definition of a nonconforming use as stated in Section
28.04.020 of the Code of the City of Wichita is as follows:

'Nonconforming Use. A building or premises legally
occupied by a use that does not conform with the
regulations of the district in which it is situated
as established by this Chapter or any prior Zoning
Ordinance . "

The appellant has utilized less than an acre for his operation
until this time, but has held a lease for about 3 acres for more than
ten years. It is his contention that the entire 3 acre tract should

.%21%..

3

5 ill
94$?EF
f,@R;&

ffe /50

Yut€23

F-



3441

499
.At.af,

4% :t-19,

**
r.<43'%.
9,¥m fhautat

1 ,- 4-- 1 32(':.all: 1 -:,1{t.:'r¢t14%:3§%%y,c. 6*19{2'%.f.ittritd·%?f'lA:'Gdot.2-«,1 ,4t '·. . . z.rg ··

'0 0
page 3 - secretary°a Report

Case Non BZA 2-66

be considered as •ene premises.° and o therefore a the use should be
able to encompass the entire tract.

39· UA

The question is, what is considered to be a premises according
to the definition of a nonconforming use. The definition states that
a nonconforming use im a premises legally occupied by a use that
does not conform with the regulations of the district in which it
13 situated. Therefore, accoiding to the definition, the Ilse of
the land determines what is considered to be a premises in cases of 1me:21.1//&%/'.
nonconformity. .11 - rEt:..

pkfk'...;.

4€2,

The point is that only a portion of this area was being utilized .be# *3
for the storage of building materials and equipment and o therefore j
only that portion 02 the tract is a legal nonconforming use. The -I--00 '7 7-D z / r.<;y¢&-strict interpretation of the definition states that the premises ../*Pul.
must legally be occupied at the time the nonconforming status is .t; . 04.established, or the premises cannot be classified as a noneonforming 1....4.% *fr:-4'
uae. Nonconforming status is based on land use and when land is ...abitift¢
vacant it is difficult to designate it as a nonconforming use.

IN//1%%':t:gal-

J.

Based upon the assumption that the above interpretation is cor- ,"r.
rect and that the ordinance has no provisions for the expansion of
the nonconfarming use of land, the legal nonconforming use ia limited
to the specific area originally designated as nonconforming. Generally. 4*$(Sk .All

332322¢ *-the courts have ruled in favor of restrictions upon the expansion.
extension or enlargement of nonconforming uses and structures, based 4. . 4.164 .31
on the greater use of modern planning concepts and the intent of 40.¢.
zoning to restrict and eventually eliminate nonconforming uses. The €.4*. >-2.

courts have further taken the appro ach that nonconforming uses may not *038*·. ·Iia
be expanded. enlarged or extended as a mattez of right and hence the

mena# 1maximum expansion, enlargement or extension legally possible ia only 0*IE{ ·y M
that permitted by the provisions of the ordinance. The ordinance .-
does not specifically state whether nonconforming land use may expand 0
but does . however, state that nonconforming structures may not be
expanded. Therefore, it is reasonable to assume that the intent of
the ordinance is to noit allow any expansion of nonconforming uses.

m

nat=mu,andakina
F¢

It is the opinion of the Secretary that the Supevintendent of
Central Inspection has correctly interpreted the ordinance in that the
nonconforming use of land partains to that tract, lot or portion of a
tract or lot being used at the time the nonconforming status is
established and that the ordinance does not indicate any method of
expanding a nonconforming land use. therefore e it prohibits the ex-
pazhsion or enlargement.

It is the recommendation of the Secretary that this appeal Rek 0-
1•Lal:anka.

/3*
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Room 402 City Building Annex
104 South Main

Wichita,Kansas

February 1, 1966

Case No. BEA 2-66

An applicaticn has been filed by MeBride and Dehmer Construe'Dione

Incou 2855 Woodlande Wichita, Kansas. pursuant to Section 2.12.590,

Code of the City of Wichita, 08122391.ing.from Rbe decisican of the

auDerintendent of contral Jospectien. who has issued an order for the

applicant to cease storage of construction materials and equipment,

whereas the applicant contends he has continued nonconforming use.
rights on property zoned Ona Family Dwelling District r and lecia Ely

described ag follows:

The south 4 actes of the north 8 acres of the east 15
acres of the NW% of the NWit of Section 5, Township 27
South , Range 1 East, in the City of Wichita e Sed,ywick
County. Kansas. excepting therefrorn the east 130 feet

A

thereof, ia the City of wichita. Sedswick County,
Kensase penerally_-192896 on the west mide of Woodlend
in an prea Gouth ,02 292h Street North,

Thas application has been assigned Case bio. BZA 2-66, and will

be considered by the Bcard of Zoning Appealo ai· ite meeting on Wednesday,
E-ebrea.r.5 23. 1.466. A¢: 2 9.m. in Rniant 401 dity nuilfling...Annax--laLS.mith
=aZ.Il cju=-,lien:122*. at which tims you mat appear, if you $0 desire,

f\
either in person or by agent or attorney.

Jack H. Galbraith

Secretary

1 1

f



cITY OF WICHITA, KANSALS- CENTRAL INSPECTION DWISION
3RD FLOOR - CITY FAL¢ANNEX - PHONE AM 2-8211 NY A 211

MA-
, 192_*

You are hereby notified thni

5located n,
i, in violation ofCit¥ OrdNo '.  Code rhar, f '<, . 1 '/ i j / r '

Ir·41 you ore
hereby ordered to '

/ GLEN E. LYTLE, Supt. Central InspectionThis Notice Must Be Complied With On
or lt.fl.

INSPECTOR

Yow 4,-217 Refusing orneglecting to comply with this notice will be followed by prosecution.

€666,
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BOARD OF ZONING APPEALS CASE NO. AE

CITY OF WICHITA, KANSAS FILED

APPEAL FROM ORDER OR DECISION OF THE

SUPERINTENDENT OF CENTRAL INSPECTION

V

1. Name of Appellant McBride and Dehmer Construction. Inc.

Mailing Address 2855 Woodland Wichita. Kansas Phone TE 8-1471

Name of Agent Spencer L. Depew V<
Mailing Address 830 First National Bank Bldg. Phone AM 4-1376

Wichita, Kansas

Relationship of applicant to property is that of leSSee
(owner, tenant, lessee, other) .

4...

i'zi»

II. The appellant herein appeals from a decision, determination or an ® 2 .*......

order of the Superintendent of Central Inspection, as follows:
WE:

Order nf the Rupprintonrient directing the appel lant to r.ease
any further ction t ward the c learln of ground the s e to ./.1/1...milhe used bv tte apoel?ant for a contraftor ' s storA,e yarl? m./23:&1*.

for pm perty located At. 9844 WinrilAn,1 Wir,hits, M.n... I:-f»44& '
South 4 acres of the North 8 acres of the East -=14>i Fi///5

and legally described as 15 acres of the NW/4 of the NW/4 of Sec. 5- .im##:43g '.0-
Twp. 27S - Range lE, Sedgwlck County, Kansas, excepting therefrom ,"il,KE*%4"11the East 130 feet thereof

//'"'/*,f:'.B 1,5,-

in the City of Wichita; and which is presently zoned 88 . The =.lexf r.i»7*'
decision was rendered November 24. 1Q65 , and refers to Section .........Ar  «,./.0

PA.04.040 , of the Code of the City of Wichita. ..EL«**da
-29*h»» «<4-,

III. The appellant hereby declares that he has submitted/92'418Al; 731/66  iv t¢413%%=required material, together with and as part of the appeal:, =a

e lam

A. A clear and accurate description of the proposed work or use. =2

B. The order, requirement, decision or determination by the Super- .///,
intendent of Central Inspection which the appellant believes 
to be in error, and the principal points supporting the .
appellant's allegation of errors;

C. Specific reference to that section of the Zoning Ordinance under which it is claimed the permit should be issued;

D. Drawings or plans for the proposed work or use in relation to
the adjacent buildings and property;

E. A certified listing from an abstract company of the names and
current mailing addresses of owners of all property within a
distance of 200 fee 1 of the property affected by the appeal.

Applicant McBrlde and .O*hmer (10 81:rli .tl on Tno -32:. ktvPe

Authorized Agent By
tew. ' 1v

OEFICE USE ONLI: Received in office of Secretary, Board of Zoning
Appeals, (a.m. - p.m.), . 19-,

together with appropriate fee of $50.00,

Signed

T21-401

·41

12'40·



III.

47

A. A clear and accurate description of the proposed use:

Contractors plant and storage yard, however, such use
shall not exceed an additional three year period and
no new improvements or permanent structures shall be
erected upon the premises.

B. The appellant believes that the order, decision and
determination of the Superintendent of Central Inspec-
tion prohibiting the appe 11ant from "expanding" its
contractors storage yard is in error for the following
reasons, to-wit:

1. Tm property is unplatted, is in one ownership and
has been under lease and available to the appellant
for use as a contractors storage yard for in excess
of ten years.

2. Appellant's use of the property in question is a
proper and authorized non-conforming use pursuant
to the Zoning Code.

3. Appellant's use of the property is not an expansion
or enlargement of a non-conforming use as contem-
plated by the Zoning Code.

4. Appellant's use of the property has never been dis-
continued for a period of two years.

5. The entire tract in question should be considered
as one "premises".

C. N/A

D. To be furnished by January 31, 1966.

E. To be furnished by January 31, 1966.

€44: i
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OWNERSHIP LIST

LOT BLOCK ADDITION PROPERTY OWNER

II A Toepke Herman Toepke

Minnie Pearl Toepke
2948 Salina

6 Mileen Acres

7

8

9

10 / Harry Newsum A

V Anna B. Newsum
2910 Salina

5 S 75' Gould Gardens /Robert Ray Nelson
W 160' ex ,f Lula Marie NelsonW 10' 2928 Woodland

6 W 296' S 75' /Melvin E. Meyer
/ Lillian J. Meyer

2900 Woodland

6 N 75' S 150' jEd Powell
W 296' / Gertrude Powell

2906 Woodland

6 N 75' S 225' /Lloyd R. Kalp
W 296' / Constance L. Kalp

4812 N. Seneca

6 W 296' ex / Michael Mohr
S 225' 1 Clara Mohr

Address Unknown

7 N 73 3/5' Ramona Grace easter

W 296' r# Address Unknown

7 S 73 3/5' / Fred E. Bell
W 296' 4 Doris A. Bell

2848 Woodland

Beg 73 3/5' N of Lester A. Holloway
SW/c Lot 7 th N J Thelma A. Holloway
73 3/5' th E 305' 9816 Hickory Lane
th S 73 3/5' th W

to pob.

7 S 73 3/5' N  C. W. Bragg Co. Inc.
147 1/5' W 296' 1 1743 N. Broadway
ex W 10'

7 W 296' ex N 147 1/5' & Glen L. Orr

rjb., ex S 147 1/5' Beula B. Orr

2860 Woodland

-1
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1.

Continued -2-

S 100' of N 939.49' of E 15 acres

of Govt. Lot 4, 5-27-1E

N 55' of E 15 Acres Govt. Lot 4,
5-27-lE ex N 939.49'

Raymond A. Bagshaw
1 Orill T. Bagshaw

2849 Woodland

F{993

Eeg 336' W of NE/c Govt. Lot 4,
5-27-lE; th S 427' th W to W 10

tM.°4: E 15 Acres Govt. Lot 4; th N
427' ; th E to beg.

S 4 Acres of N 8 Acres of E 15
Acres of NWk NWi 5-27-1E

S 1634' of Beg 30' W of NE/c
Govt. Lot 4, 5-27-lE; th S
parl with E lo of Govt. Lot 4

34919 427'; th W 1784'; th N 427';
th E 1785' to beg.

S 55' N 110' E 15 Acres Govt Lot

4, 5-27-lE, ex N 999.49'

Govt. Lot 4, 5-27-lE ex E 15 Acres

,.:. and ex N 670'

Beg 208%' W NE/c of Govt. Lot 4,
5-27-IE; th S 427'; th W 127¥;
th N 427'; th E 1274' to beg.

Beg 30' W of NE/c of Govt. Lot 4,
5-27-lE; th S parl with E ln of
Govt. Lot 4, 427'; th W 178%' th

31 N 427' E 178%' to beg ex S 1634'

94

Lee Whitney
 Carlene Whitney

lilli' &
3558 Fairview

 Don N. Young
FAwff·.«:m©f·.kk ·

2107 N. Riverside Blvd. 1%?m.r,K ./'·-·..0-

16* A';;Iii t-4 t *
, E. C. Riley 1/de.,91 Lkvk@

J c/o Ed E. Peterson Willf# &Mim'i

2929 Woodland 0.=

 Chester Lervold *3%444.:21.2
Thelma Lervold

2847 Woodland Ast;'.J342 4 t......,d:11
ift?fit:%203:':-
1€?*fa,424 .

/ Wichita Beacon Broadcasting Co. *5**42 '1491> .,...24.14 Inc.
2829 Salina .4. kit

3>10...bl 4;:20*
 Gage W. Lee )*11#1 7 '19.

410101£229
Esther E. Lee ··gpils*E

 931 W 29th St. No.
AN""2 1/1

Ered R. Kaltenback

901 W 29th St. No.

424.- k) '1.41..

We, The Security Abstract and Title Co., Inc., hereby
certifies the foregoing to be a true and correct List of Property Owners mt. i Ik*
within a two hundred foot radius of the South 4 Acres of the North 8

Acres of the East 15 Acres of NW% of NWi of Section 5, Township 28 South,
Range 1 East of the 6th h M., Sedgwick County, Kansas, except the East
130 feet thereof, as shown by the records in the office of the Register
of Deeds of said County of this the 27th day of January, A. D., 1966 at
7:00 A. M.

»,

THE SECURITY ABTRACT AND TITLE CO., INC
9%4 By f

3%€f€ 4-

Order No. 132604

:4fy,4/9 'ft'30 ./- Pjf»-1
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FORM 223-021 PAYMENT NOTICE
1*4* City of WichitaFlf AT TREASURER' S OFFICE - FIRST FLOOR  '4.*$#W.%

Bldg a Elev. Elec. mev. In 80. Exl. Fees

Hee. Mvr. Hae, living Licae. Mich.

Oil Vell Pav. alts { Plati75 Plbg. Cert.

Sanitation Sewer Srgls Sidewalk

Street Trailer

DESCRIPTION AMOUNT

--0 ra 1 u e., u
U

Addrdaa

Due Date

Cocments:

Date ay

t

L
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On 55mm Microfil -
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