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RESOLUTTION NO_ BZA 2766

WHEREAS, McBride and Dehmer Construction, Ine,.,, 2855
Woodland, Wichita, Kansas, pursuant to Section 2.12,590.1, Code
of the City of Wichita, has appealed from the decision of the
Superintendent of Central Inspection in that the Superintendent
has interpreted Section 28.04.020 (Definitions), Code of the City
of Wichita, to mean that a nonconforming use of land is only that
tract, lot, or portion of a tract or lot in use at the time the
nonconforming status is established and, further, the Superintendent
"of central Inspection has interpreted Section 28.04.170 (Nonconform-—
ing Use Regulations), Code of the City of Wichita, to prohibit
any expansion, enlargement, extension or reconstruction of a non-
conforming use; and

WHEREAS, the appellant has had under lease for over
ten years a tract of ground generally located on the west side of
Woodland in an area just south of 29th Street North, and legally
described as follows:

The south 4 acres of the north 8 acres of the east
15 acres of the NW% of the NW% of Section 5, Town-—
ship 27 south, Range 1 East, in the City of Wichita,
Sedgwick County, Kansas, excepting therefrom the
east 130 feet; and

WHEREAS, the appellant has utilized less than an acre of
the above described tract until this time, but contends that
although the lease agreement was oral, it was understood that the
entire leased tract was intended for the use of a building materials
storage yard; and

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of zZoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, in regular
meeting, consider said application on February 23, 1966; and

WHEREAS, the Board determined that that portion of
subject property which is not being used until this time is con-
tingent to that portion which has heretofore been used for storage
of construction materials and equipment, and is under ore lease and
one ownership,

NOWw, THEREFORE, BE IT RESOLVED that the Board finds that
the applicant is entitled to continue his nonconforming use of not
only that portion heretofore being used, but the balance of the
tract, said property being legally described as follows:

The south 4 acres of the north 8 acres of the east

15 acres of the NW% of the NWk% of Bection 5, Township
27 south, Range 1 East, in the City of Wichita,
Sedgwick County, Kansas, excepting therefrom the east
130 feet thereof,

DATED AT WICHITA, KANSAS, this 23rd day ofFebruary, 1966.

Harold Bauer, Chairman
ATTERT:

o N, /&wﬁe@{,&

Jack Galbraith, Secretary




March 23, 196

Re: BZA 2-66 — Appeal from the decision
of ths Superintendent of Central
Inspection

pration of the Resolution adopted hy the
in connection with the above numbered case,
Board on Pebruary 23, 1966, which Resclution
Chairman and Secrstary,

our letter of February 28, 1966, we are enclosing

Res don for your information and files., A copy has
ed the Central Inspsction Division, and you may now
in the appropriate permit from that Division with respect to
use of property located generally on the west side of Woodland
an aresa j south of 29th Street Horth,

Very truly yours,

Secretary
TG sber

cas Spencer L. Depew, Attorney
830 rirst Naticual Bank Building

Glan Lytls, Supsrintendent
of Central Inspection

Ralph Eberly
City Clerk




Mobride and Dehmer Constructioa, Ine,.
2833 voodland
Wichita, Kansas

Gentlemeng
Res BZA 2-66 - Appsal from the deci-
sion of the Superintendent of
Central Inspection

you that at its regular mesting of February
of the City of Wichita considered

uper
ting

intendent of Ceantral Inspec~

gonstruction materials and

on property generally located on
just south of 29th street North,

The Board determined that ths Supsrintendent of Central Inapec~
tion erred in his interpretation of the soning ordinance, and that
inasmuch as the area pressatly being used and that on which it is
¢-u¢umuwummmmmtmmo—tum.
that the applicant is entitled to continue s nonconforming use oa the
eatire tract.

A Resolution setting forth the official action of the Board will
be prepared and forwarded to you as soon as possible. If you have
any questions conceraing this matter, please lst us hear from you.

Very sincerely yours,
Jack H, Galbraith
JBa 1 i 1bax Begretary

¢c: Spencer L., Depew, Attorney
830 First Mational Bank Building

Glen Lytle, Superintendent of Central Inspection
Ralph Bberly, City Clerk
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SECRETARY'S REPORT
NO. BZA 2-56
APRLICANE: McBride and Dehmer Constzuciion,

Inc., 2855 Woodland S

AGENT: Spencer L. Depsw, 830 First National Bank Building

REDUEST: an appeal pursuvant %o Section 2,12.590, Code of the
City of Wichita, appealing from decision of the Superintendent
of Centzal Inspeciion, who has determined that the existing i
fenconforming storage of censtruction materials and eguipment s
may not be expanded or enlarged,

ZONTNG

i
Existing and all surrounding moning is "An¢ - Single
Family

] Bxia’ding is a building materials ang equipment ntorage
yard, north is single family and livestge farm, south and east is
family and west is vacant and radio towers,

HURISDICTION: The Board has juzisdiction to consider the appeal

under the provisions outlined in Section 2.12.590.1, Code of the
City of Wichita, :

e
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COMMENTS _BY_THE SECRETARY
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The applicant is appealing the decisicn of the Superintendent
Of Central Inspection who issued a cease and desist order of the
@Xpahsicn of a nonceonforming land uge.

Following is the appellant ‘s statement of justification:

&

"B. A clear and acecurate deseription of the proposed use:

Contractors plant and storage yazd, however, such use
shall not exceed an additional thrae year period and
o new improvements or permanent siroctures shall be
erected upon the Premiges,

b e

The appellant believes that the order, deciszion and
determination of the Superintendent of Central Ingpec—
tion prohibiting the appellant from “expanding” its

contractors storage yvard is in erzor for the following
reasons, to~wits

1. The property is unplatted, is
has been under leage and avail
for use as a contractors
of ten vaars.,

Ghe ownership and
ble to the appellani
Storage yard for in exeess
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Page 2 - secretary’s Report
Case No, BZA 2-66

2, hppellant’s use of the property in guestion is a

proper and authorized nonconforming use pursuant
to the soning code.

Appellant’s use of the property is not an expansion
or enlargemant of a honeonforming use as contem—
plated by the zoning code,

4. Appellant‘s use of the property has never been dis—

continued for a pericd of two years.

5. The entire tract in question should be considered

as one “premiges”.”

The nonconforming use regulations, Section 28,04,170 of the
Code of the City of Wichita, are vague in that they do not specifi-
cally state whether a nonconforming use of land consists of the
entire property under one ownership or conirol, or whether the nen-—
conforming uge of land pertaing strictly to that area, lot, or portien
of a lot oz area in use at the time the nonconforming status is
established. The said Section of the Ordinance is also vague con-
cerning the expansion or enlargement of a nonconforming land use

whereas it specifically states that structures may not be enlarged
or expanded,

It is the interpretation of the Superintendent of Centxal
Inspection, according to the definition of a nonconforming use,
Section 28.04.020, Code of the City of Wichita, that a nonconforming
use of land is enly that tract, lot, or portion of a tract or lot

in use at the time the nonconforming status was established; and
£further, in accordance with the nenconforming use regulations,
Section 28.04.170 of the Code of the City of Wichita, that any

expansion, enlargement, extension or reconstruction of the area is in
violation of the Ordinance.

The definition of a nonconforming use as stated in Section
28.04.020 of the Code of the City of Wichita is as follows:

“Nonconforming Use. A building or prémises legally
occupied by a use that does not conform with the
regulations of the district in which it is siivated

as established by this Chapter or any prior Zeoning
Oxdinance," ;

The appellant has utilized less than an acre for his operation
until this time, but has held a lease for abont 3 acres for more than
ten yeare., It is his contention that the entire 3 acre tract should

e,

i i

a e,
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Page 3 ~ secretary’s Report
Case No, BZA 2-66

be considered as “one premises® and, therefore, the use should be
able to encompass the entire tract. :

The question is, what is considered to be a premises according
to the definition of a nonconforming use, The definition states that
a nonconforming use is a premises legally occupied by a use that
does not conform with the regulaticns of the district in which it
iz situated, Therefore, according to the definition, the use of
the land determines what is considered to be a premises in cases of
nonconformity, :

The point is that only a portion of this area was beirg utilized
for the storage of building materials and equipment and, therefore,
only that portion of the tract is a legal nonconforming use, The
strict interpretation of the definition states that the premises
must legally be occupied at the fime the nonconfarming status is
establishsed, or the premises cannot be classified as a nonconforming
use. HWonconforming status is based on land use and when land is
vacant it is difficult to designate it as a nonconferming use,

Based upon the assumption that the above interpretation is cox-
rect and that the ordinance has no provisions for the expansion of
the nonconfarming use of land, the legal nonconforming usé is limited
to the specific area originally designated as nonconforming. Generally,
the courts have ruled in favor of restrictiona upon the expansion,
extension or enlargement of nonconforming uses and strudtures, basged
on the greater use of modern planning concepts and the intent of
zoning to restrict and eventually eliminate nonconforming uses, The
courts have further talken the approach that nonconforming uses may not
be expanded, enlarged or extended as a mattex of right and hence the
maximum expansion, enlargement or extension legally possible is only
that permitted by the provisions of the ordinance. The erdinance
does not specifically state whether nonconforming land use may expand
but does, however; state that nonconforming structures may not be
expanded. Therefore, it is reasonable to assume that the intent of
the ordinance is teo pof allow any expansion of nonconforming uses,

Racommendaiion

It is the opinion of the Secreiary that the Supevintendent of
Central Irspection has corzactly interpreted the ordinance in that the
nonconforming use of land pertains to that track, lot or porticn of a
tract or lot being used at the time the nonconforming status is
established and that the ordinance does not indicate any method of
expanding a nonconforming land wse, therefore, it prohibits the ex~
pansion or enlargement,

It is the recommendation of the Secretary that this appaai nok
ba_granted. R
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Room 402 City Building Annex
104 south Main £
Wichita,Kangas 3

February 1, 1966

Bofie B T2 2ARDJIOINING RPRRORERZY 2HHE.R.S

Case No. BZA 2-66

NS L T e i S

An application has been f£iled by McBride and Dehmer Construction,
Iinc., 2855 Woodland, W ta, Kansas, pursuant to Section 2,12.580,
Code of the City of Wichita, appealing frem ihe decision of the
Supsrintendent of Central inspection. who has issued an order for the
applicant to cecase storage of congtruction materials and equipment,

whereaa the applicant contends he has continued nonconforming uze

P

rights on property zoned “Aa" One Family Dwelling District, and legally

degeribed ae follows:

The south 4 acres of the north 8 acres of the east 15
acres of the HWY of the WWy of Section 5, Township 27
South, Range 1 Bagi, in the ty of chita, Sedywick
Count Kanszas, excepting therefrom the east 130 feet
therecf, in the City of Wichita, Sedgwiek County,
Kansaz, generally locatied.on the wes ide. of Woodland

This application has been agsigned Case No, BZA 2-66, and will
be considered by the Board of Zening Appeals att ite meeting on Hednesday,
Eebxusty 23, 1866..a% 2 p.n_in Room 401 Gik lding Annex. 104 South
MMM at which time you may appear, if vou so desire

either in person or by agent or

Galbraith
Secretary

ZY MM WY s o o S g e
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CITY OF WICHITA, KANSI\S~ CENTRAL INSPECTION DIVISION

3RD FLOOR — city J{\L kANNEX — PHONE AM 2.8211

; , N A 241

Tl
City Otdlnur;azsloug_&gcwa Chapt. _"J S0 "7 '_ : - and you are

This Notice N'l,m Ba Complied
orBefore___ "/ 49 /%

roru 41.227  Refusing or neglecting to comply with this notice will bo followed by prosecution,
—_— LS A
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BOARD OF ZONING APPEALS

CITY OF WICHITA, KANSAS
APPEAL: FROM ORDER OR DECISION OF THE

Name of Appellant__McBride and Dehmer Construction, Inc.

Mailing Address_ 2855 Woodland Hic?ga, Kansas  phone TE 8-1471
Name of Agent__Spencer L. Depew

Mailing Address 830 First National Bank Bldg. Phone AM 4-1376
Wichita, Kansas

Relationship of applicant to property is that of _lessee

(owner, tenant, lessee, other).

The appellant herein appeals from a decision, determination or an
order of the Superintendent of Central Inspection, as follows:

for pmperty located
South 4 acres of the North 8 acres of the East
and la%ully descri.bad as_15 acres o,

5-
1: Range 1E E Se 5" ck County, Kansas, excepting therefrom

in the City of Wichita; and which ia prenently zoned ___AA . The
decision was rendered . ; and refers to Section
+ of the Code of the City of Wichita.

The appellant hereby declares that he hasl uubmittuﬁewﬁllwmt ??31/66
required material, together with and as part of the appeal: ,

A, A clear and accu;ata description of the proposed work or use.

B. The order, requirement, decision or determination by the Super-
intendent of Central Inspection which the appellant believes
to be in error, and the principal points supporting the
appellant's allegation of errors;

Specific reference to that section of the Zoning Ordinance under
which it is claimed the permit should be issued;

Drawings or plans for the proposed work or use in relation to
the adjacent buildings and property:

A certified listing from an abstract company of the names and

current mailing addresses of owners of all property within a
distance of 200 fee: of the property.affected by the appeal.

Applican

Authorized Agent B

OFFICE USE ONLY: Received in office of Secretary, Board of Zoning

Appeals, (a.m. - p.m.), . 19,
together with appropriate fee of $50.00.

Signed

T21-401




A.

B,

C.
D.
E.

A clear and accurate description of the proposed use:

Contractors plant and storage yard, however, such use
shall not exceed an additional three year perlod and
no new improvements or permanent structures shall be
erected upon the premises.

The appellant believes that the order, decision and
determination of the Superintendent of Central Inspec-
tion prohibiting the appellant from "expanding" its
contractors storage yard 1s in error for the following
reasons, to-wit:

1. Theproperty is unplatted, is in one ownership and
has been under lease and avallable to the appellant
for use as a contractors storage yard for in excess
of ten years.

Appellant's use of the property in question 1s a
proper and authorized non-conforming use pursuant
to the Zoning Code.

Appellant's use of the property is not an expansion
or enlargement of a non-conforming use as contem-
plated by the Zoning Code.

4, Appellant's use of the property has never been dis-
continued for a perlod of two years.

5. The entire tract in question should be considered
as one "premises',

N/A
To be furnished by January 31, 1966.

To be furnished by January 31, 1966.
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OWNERSHIP LIST

ADDITION

Toepke

Mileen Acres

58 75" Gardens

W 160' ex
W 10'

6 W 296' s 75'

6 N 75' s 150'
W 296'

6 N 75' 5 225'
W 296"

6 W 296' ex

AP
MM

Beg 73 3/5' N of
SW/c Lot 7 th N
73 3/5' th E 305'
th 8 73 3/5' th W
to pob.

75873 3/5'N
147 1/5' W 296"
ex W 10'

7 W 296' ex N 147 1/5' &
ex S 147 1/5'

PROPERTY OWNER

Herman Toepke
Minnie Pearl Toepke
2948 Salina

Harry Newsum
- Anna B. Newsum
2910 Salina

fRobert Ray Nelson
Lula Marie Nelson
2928 Woodland

/Melvin E. Meyer
Lillian J. Meyer
2900 Woodland

. yEd Powell
Gertrude Powell
2906 Woodland

loyd R. Kalp
Constance L. Kalp
4812 N. Seneca

/ Michael Mot 2924 Woodlards
Clara Mohr
Address Unknown

Ramona Grace Caster
Address Unknown

Fred E. Bell
Doris A. Bell
2848 Woodland

Lester A. Holloway
V Thelma A. Holloway
9816 Hickory Lane

J C. W. Bragg Co. Inc.
1743 N. Broadway

/ Glen L. Orr G
Beula B, Orr
2860 Woodland




Continued =2~

S 100' of N 939.49' of E 15 acres Raymond A. Bagshaw
of Govt, Lot 4, 5-27-1E v orill T. Bagshaw
2849 Woodland

N 55' of E 15 Acres Govt. Lot 4, o
5=-27-1E ex N 939.49'

Beg 336' W of NE/c Govt. Lot 4, Lee Whitney
5=27-1E; th S 427' th W to W In Carlene Whitney
E 15 Acres Govt. Lot 4; th N 3558 Fairview
427'; th E to beg.

S 4 Acres of N 8 Acres of E 15 J Don N. Young
Acres of NW% NW)% 5-27-1E * 2107 N. Riverside Blvd.

S 163%' of Beg 30' W of NE/c E. C. Riley

Govt. Lot 4, 5=-27-1E; th S c/o Ed E. Peterson
parl with E 1n of Govt. Lot & 2929 Woodland
427'; th W 178%'; th N 427';

th E 178%' to beg.

§ 55' N 110' E 15 Acres Govt Lot Chester Lervold
4, 5-27-1E, ex N 999.49' Thelma Lervold
2847 VWoodland

Govt. Lot &4, 5-27-1E ex E 15 Acres Wichita Beacon Broadcasting Co.
and ex N 670" Inc.
2829 Salina

Beg 208%' W NE/c of Govt. Lot 4, Gage W. Lee
5-27-1E; th S 427'; th W 127%'; Esther E. Lee
th N 427'; th E 127%' to beg. 931 W 29th St. No.

Beg 30' W of NE/c of Govt. Lot 4, Ered R. Kaltenback
5=27=1E; th S parl with E 1n of i 901 W 29th St. No.
Govt. Lot &, 427'; th W 178%' th
N-427' E 178%' to beg ex S 163%'

We, The Security Abstract and Title Co., Inc., hereby
certifies the foregoing to be a true and correct List of Property Owners
within a two hundred foot radius of the South 4 Acres of the North 8
Acres of the East 15 Acres of NW% of MWy of Section 5, Township 28 South,
Range 1 East of the 6th P\ M., Sedgwick County, Kansas, except the East
130 feet thereof, as shown by the records in the office of the Register
of Deeds of said County of this the 27th day of January, A. D., 1966 at
7:00 A, M.

THE SECURITY A’E;rmc'r AND TITLE CO., INC.

- X A 3\(75;/5/

Vice President

Order No. 132604




Foru 223.021 PAYMENT NOTICE =
) City of Wichita
rrff AT TREASURER'S OFFICE - FIRST FLOOR
Bldg & Elev, Elec. Elev,

Insp. Exam. Fees
Hee. Mvr, Hee. Moving Licse,

0f1 well Pav, Cuts
Ban{ tation Bewer

Mech,
Plbg. Cert.

Bidewalk
Btreet Trailer

DESCRIPTION

e, & ( / Z o
TZ/;*J‘E,A./ A Lo by, o1 Spral GG

Address

Due Date

l(~sJ-~b4

/5.0 fmf;,éJ




T"fls BZA ase
Has a Large Drawing

On 35mm Mic.ro-?i\w\.

Roll #

2




