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Forms 1 and 2

IN THE DISTRICT COURT OF —COUNTY, KANSA&

CONTRACTING UNLIMITED, INC.

Ie) © ne -H

Plaintiff Lo o

Vs,

THE BOARD OF ZONING APPEALS OF THE CITY

OF WICHITA, KANSAS
C/o Jack Galbraith, Secretary  Defendant__
Board of Zoning Appeals
City Amex Building - 103 5. Matn SUMMONS
‘l‘i‘ih}iﬁ‘m.’ﬁ%ﬁ%m?ﬂ%??

You are hereby summoned to defend an action brought in the District Court of SEDGWICK
County, and required to serve upon_Charles 8, Cline, WENDELKEN, CLINE & CRUCKEI;T. ‘ s att

L HdSE 7 ELNR

whose address is wn Buldli Wichita, Kansas, 67202 » & pleading to the petition which is here-
with served upon you, within twenty (20) days after service of this summons upon you, exclusive of the day of service.
If you fail to do so, judgment by default will be taken against you for the relief d ded in the petition, Your pleading

also must be filed with the District Court of k County. As provided in section 60-213 (a), your answer
must state as a counterclaim any related claim which you may have against the plaintiff, or you will thereafter be barred
from making such claim in any other action.

DOROTHY |. VAN ARSDALE
Clerk of said District Court
j i
Deputy Clerk

RETURN ON SERVICE OF SUMMONS

I hereby certify that I received the . going at o'clock. M. on the_

day of. 19 , and I served the same in the following manner:

(1) By delivering on the day of.

+ 19—, a copy of the summons,

copy of the petition, and copy of

to each of the within-named defendants

(2) By leaving on the 19. » for each of the within-

named defendants

A copy of the summons, a copy of the petition, and.
at the respective dwelling place or ususl place of abode of said defendants with some person of his or her family of suit-
able age and diseretion.

(3) Corporate or Partnership Return: On the__________ day of Al | S

by.

(4) After diligent search and inquiry was unable to find the within-named defend.

on the

All done in County, Kansas,

Bheriff’s fees:
Histhanpny s istUiais s B a i) Tasior Sheriff of County, Kansas
Not Found

Mileage

Total

T ——————————
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WENDELKEN,
CuNE &
CROCKETT
ATTORNEYS AT LaW
SUITE 408 BROWHN BLDA.,
WICHITA, KANBAS 87202
(318) 283-7808

IN TilE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

CONTRACTING UNLIMITED, INC., )
) e
Plaintiff, ) ' 2D W\
) oy
Ve ) Case No,
)
THE BOARD OF ZONING APPEALS )
OF THE CITY COF WICHITA, KANSAS, )
)
Defendant, )
)
)
PETITION

- 2

—_
The Plaintiff, Contracting Unlimited, Inc., for ﬁ's cause

of action against the Defendant, states:

1, The Plaintiff is a corporation organized under the laws

of the State of Kansas and is authorized to do business in the State of

¥ansas, and its principal office is at 658 South Mission, Wichita, Kansas.

2, The Board of Zoning Appeals of the City of Wichita was
created by Statute K, 5, A, 1973 Supp, 12-714, and by the ordinances of
the City of Wichita, Section 2=12=600 to 610, and has the legal capacity

to sue and be sued,

3. That the facts in said action involve a refusal of the
Board of Zoninp Appeals to grant a variance on the property owned by the
Plaintiff and described as:

Lots 113 and 114, Fairfax Addition

to Wichita, Sedgwick County, Kansas,

more commonly known as 722 South

Belmont, Wichita, Kansas,
The wvariance requested relates to the structure which is the
rear building next to the alley., When: the Plaintiff purchased the
property in question the rear building had already been constructed.
At the time of acquisition, Plaintiff intended to utilize the rear
building for residential purposes and this was one of the prime comnsid-

The building had already been

erations motivating the purchase,
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equipped for residential use in that it contained the necessary heating,
air conditioning, plumbine and electrical wirinz., Shortly after the i
Plaintiff took possession of the property in July of 1973, it obtained a
permit from the city te remodel the interior of the premises to make the
structure even more desirable for residential purposes., Several weeks
after said improvements to the property had commenced, a representative
of the Central Inspectiecn Division from the City of Wichita informed the
Plaintiff that the side and rear setback requirements had not been
satisfied and that a variance would have to be obtained, The Plaintiff,
through its agent, Steven Townsend, conferred with Martha McMurry, Assis-
tant Secretary of the Board of Zoning Appeals and a member of the
city planning staff,

Martha MclMurry advised Mr, Townsend of the procedures that
could be followed to most effectively present the Plaintiff's request
for a variance. The Plaintiff relied on the recommendations of
MclMurry and presented its case accordingly, lMcMurray then indicated that
the recommendation of the staff to the Board of Zoning Appeals would
be favorable, however, before the recommendation of the staff was

published McMurry left the employment of the City., The recommendation

of the staff was to deny the request for the variance and the Doard

of Zening Appeals adopted the staff's recommendatfon. The Plaintiff then
conferred with the planning staff and was informed that the Plaintiff h
could have presented additional evidence in support of its request and
this evidence, including neighborhood endorsement, might have resulted
in favorable consideration of Plaintiff's request, Plaintiff's agent,
Steve Towmsend, submitted a letter of justification, which is attached

hereto as part of Exhibit "p" \

4, It is the position of the Plaintiff herein that the
variance should be nranted by reason of the fact that:

a, It arises from a condition unique to the property

in question which is not ordinarily found in the same district,




b i

b, That the granting of the variance will |
not adversely affect the rights of adjacent prop;rty
owners or residents,

¢. That strict compliance with the provisions
of the Code of the City of Wichita will cunstit:uqf
unnecessary hardship upon all parties involved.

d., That the variance will not adversely affect
public health, safety, morals, order, convenience,
prosperity, or general welfare, but will, in fact|
enhance the general welfare.

e, The sranting of the variance desired wi.;l not
be opposed to the general spirit and intent of the
zoning ordinances, That attached hereto and marked
Exhibit "A" and made a part hereof, is a Notice of Appeal,
a copy of which was served upon John Decker, City:Attorney
and on Jack Galbraith, Secretary uif the Board of‘Zoning
Appeals, and on the Chairman and members of the Board of
Zoning Appeals; and that Exhibit "B", attached hereto and
made a part hereof, is a true and correct copy of all

pertinent proceedings before such Board, all as required

in K., S. A, 60-2101,

5, Plaintiff herein further allegesthat a refusal to grant

the variance will cause them irreparable damage.

WHEREFORE, Plaintiff prays that the District Coujrlt of

Sedgwick County, Kansas, hear said matter and that it grant the variance
requested by the Plaintiff and enjoin the Board of Zoning Ao{;eala from

|
enforcing the side and rear yard setbacks against the Plaintiff and

make such further orders as may be necessary to terminate all issues

between the Plaintiff and the Board of Zoning Appeals of the City of

Wichita to the end that the premises owned by the Plaintiff be considered




as legally located on said lot for residential purposes,

WENDELKEN, CLINE_,& CROCKETT

/// & _,

7 4] 4 7
7 ;?f/“*-‘/(. /I/ AL

;

Charles M, Cline

§ Clerk ©
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BEFORE THE EOARD OF ZONING APPEALS

IN THE MATTER )
OF

BZA 9-74

NOTICE OF APPEAL TO THE DISTRICT COURT

JACK GALBRAITH, Secretary of the Board of
Zoning Appeals, and JOHN DEKKER, City Attorney.

TAKE NOTICE that Contracting Unlimited, Inc., does and has

appealed to the District Court of Sedgwick County, Kansas from the

decision rendered and made in the above entitled action of the Board of

Zoning Appeals un April 23, 1974, vherein their application for a
variance was denied, and from all other rulings and findings of said

Board adverse to Contracting Unlimited, Inc.
DATED: May 22, 1974

WENDELKEN, CLINE & CROCKETT
Attorneys for Cgntracting Unlimited, Inc.

B, /}J/M X2y

"~ Charles M. Cline ™

ACKNOWLEDGEMENT OF SERVICE

WENDELKEN, The undersigned, Jack Galbraith, Secretary of the Board of

CLINE &
L s Zoning Appeals and John Dekker, City Attorney, acknowledge service of the

ATTORNEYS AT LAW
w.':,:::“::::: '::H foregoing Notice of Appeal to the Sedgwick County District Court by Con-
(210) 263-7508

tracting Unlimited, Inc. on this 2Za7 day of May, 1974,

T ST TR A 5 S e

EXHIBT A




CERTIFICATE OF SERVICE

The undersigned hereby certifies that the foregoing
Notice of Appeal was served on the Chariman and Members of
the Board of Zoning Appeals of the City of Wichita, Kansas,
identified below, on May 22, 1974 by depositing a copy of
said Appeal in the United States Mail postage prepaici, certi-
fied with return receipt requested.
Chairman
James Richardson
1857 N. Poplar
Wichita, Kansas 67214
Members:
Rosemarie Murphy Mr. Harlan Clonts
3740 N. Topeka 4217 E. Douglas
Wichita, Kansas 67214 Wichita, Kansas 67209
Mr. Ronald E, Lee
1626 N. Hillside
Wichita, Kansas 67214
Marjorie L, Taylor

1000 S. Woodlawn Apt. 502
Wichita, Kansas 67218

CHARLES M, CLINE




L OARD OF.ZONING APPEAL_ . 7 - CASE NO. i—- 7Y

2LITY OF WICHITA, KANSAS FILED_Z-2.39. _Z?{

APPLICATION FOR VARIANCE

Name of Applicant Contriets ny Clin Liveai s ok

Mailing Add::ess L 5¢ 5 sz icn (7207 phone_ 4541034

Name of Authorized Agent ' -= #xv-e ﬁlu'ﬂﬂf-nﬁg

Mailing Address_CE¥ S, Missiou Phone_& €4~ 1031

Relationship of appl:.cant to pxoperty is that of_( )w'f-f’r
(Owner, Tenant, Lessee, Other)

The variance requested is_—Fnc  rearp Du}e.LLf'n? /2»;1.'75

réac \/arrl e e R i (e T £ .!Iﬁ-f‘rl DS FErrt

for propéxty located_ 7 2 2 Spnuath Belmmet

ADel *e ‘Kﬁwm :

and legally described as: Lrts 134 /IJ?’/. lE(:.l-f".P{k_,\./
addi4ion  Hr l»U:'ch-'f'aj Fousas

in the City of Wichita; and which is presently zoned 4 =

The applicant hei:ein, or his authorized agent, acknowiedges:

a. That he has received an instruction sheet concern:.ng the
filing and hearing of this matter;

b. That he has been advised of the fee requirements established
by Section 2.12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered-

That he has been advised of his right to bring action in the
District Court of Sedgwick county to appeal the decision of
the Board.

That all documents are attached hereto as noted in paragraphs
2, 3, 4, and 5 of the instructions.

e e e A

Applicant “

/éf‘(’,‘t m oA

Authorized Agent

OFFICE USE ONLY: Rece:wed in office of Secretary, Board of Zonin
Appeals_2:/5" Al (a.m, - p.m.), By ) 19_7¥
together with appropriate fee of $50.00.

ZX Mk,

Signed

Er1BIT B




Steve Townsend
658 5. Mission
Wichita, Kansas 67207

March 20, 197L

- Gentlemen: i "

I submit that the rear building at 722 5, Felmont, leraly known
as, Lots 113 and 11k, Fairfax Addition to Wic"i.ta, Xansas, lacks 2, 8
feet to mest rear yard reguiremerts ard also lacks .5 feet on one
side for side vard reguirements for a residence. The requirements
stated in the city ordinances for this location and zoning are: there
must be 20 feet from the rear of the buildirg to the center line of
the alley, and that there must te 6 feet between the tuilding and
property line in a side yard. - !

In the future I would like to use the rear bnildine as a resi-
dence.” The rear tuilding was built and nlaced crn the lot for reascns
that we feel are unigue to this oroperty. First, the 1ot is sub-
standard in that it is smaller than the typical lot =f togday which
compounds the orotlems of space and thus the rlacement of ‘tuildi'ws.
The front house was built in the typicel lacition as are the neighbor-
ing homes. This haopered to vlace it on a natural scrins, which
is on Lhe Ifroni rart of the 1oTt. 1nls natural spring saturates the
local ground year round, ccntinualy flooding the foundation of the
front house. I have put in a sump System under ihe house which 1s
not.usually done in homes that do not have baserents. Generally, I
have spent a lot of time and morey trying to care for this problem
without success. We feel that this: is rather vnusual and unique.
Pecause of the spring the rear building was tuilt at the rear of the
lot so it would te removed from the problem area, If tais had not
been done it too would have teen a building with 2 tad record of
serious settling and maintence problens. For the owner this would
have teen disasterous. The rear building was also placed off
center to a small decree so that one of the neightorhoosds natural
assets and sometning that lends beauty and value to the 'Dr:lpe"t\'
would not be cut dovm, a tig Maple tree. Trees arz expensive to cut
down and remove,

We feel that granting the pemit for variance will not infringe
uoon the rights of adjacent or surrounding property owners. The
najority of the easmenis are still the"'e in the full amount or just
a small smonnt less than full,

If the variance is not granted it will constitate a hardship
upon me because I btourht the prooerty with the intention of convert-
ine the rear building ints 2 residence, This can be done by the
grantingof a variance and fulfilling the needs of central inspection
for a dunlex. If it dses not hanren tris wey I will have boupht a
building that will have no real and positive use that could tenefit
Ay progerty or the reighborhood., In the past this rear building
has been an extreme protlem to the neighborhood beczuse of the

\
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impraper way tae rast owner has used it. He not only had many complaints
but he vislated several city ordinances by the way he used it. I am
saying that with the proper conversion to a residence, it will te a

good locking asset to the neightorhoad, and to my croperty. It will
also eliminate cossitle imprsper and illeral use of the building.

‘It is not financizly feasitle to alter the tasic structure to meet
ordinances requirsd on the rear and side yards. If this hardship
is not relieved T will have bourht and payed for something that is
not usable to me 2nd not an asset to the neighborhood, the building
will just sit thers and deteriorate and could passably be misused by
any future owner,

The granting oi' variance cannot possitly adversely affect publ ic
health, safety, morals, prosperity, order or general welfare. The
alley's functional use will not be adversely affected as there is
still plenty of rear vard and par¥ing arez between tuildings and
alley. Trash collsction will not ke hindered.

General spirit ard intent of Title 23 will be fulfilled by the
granting of variance, The surrounding neighbors are pleased wita
the idea that this neizhbornood problem can te ctanged into a neigh=-

. borhond asset by making the rear buildire irto a residence. Granting
the variance will not adversely affect property value and will relieve
me of some serisus financial pruble"s that I mirht otherwise have
with the property. I have pointed out that granting the variance will
not affect the rights of adjacent property owners or public wilfare.
And cue to the unigueness of the lot there was no other choice to the
placenent of the building,

I would appreciate your aproval on this matter.

Sincerely,

WAt

- Steve Townsend

e
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W. L KORBER R G. WAYMIRE

BAUGHIVIAN CO.

S OUER W CECLA R GRS

VHONE 316/262.7271 330 LAURA . | WICHITA, KANSAS 67211

State of Kansas

) sSs : February 22, 1974 -
ounty of Sedgwick) ;

We, Brughman Company, Surveyors in aforesaid E:ounty
#nd state do hereby certify that we did on this 22nd day of February, 1974
survey Lots 113 and 114, Fairfax Addition to Wichita, Kansas.

On said lot is house No. 7?2 with an attached garage
which is in the clear of all boundary lines. Thelje are nd encroachments -
on said lot by builuings on the adjacent lots.

The accomgzanying plat is a true and correct exhibit

of said survey.

Gilber?
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Page 7 - BZA Minutes
April 23, 1974

.ADOPTED AT WICHITA, KANSAS, this 23rd day of April, 1974.

S/5 James Richardson’

James Richardson, Chairman

- ATTEST:.

8/S Jack H. Galbraith

‘Jack H. Galbraith, Secretary

Case No. BZA 9-74 - Contracting Unlimited, 658 South Mission,
Wichita, Kansas, 67207, pursuant to Section 2.12.590.B,

Code of the City of Wichita, requests a variance to reduce

the required side yard setback adjacent to the north property
line of Lot 114 from six feet to 5.5 feet and to reduce the
required rear yard setback from 20 feet to 17 feet, on
‘property zoned the "A" Two Family Dwelling District and
legally described as Lots 113 and 114 in Fairfax Addition

to Wichita, Sedgwick County, Kansas. Generally located .
east.of Belmont in an area south of Gilbert. -

MEEK pointed out the area on the mdp and rev:l.eweli the follow:.ng
report of the Secretary: %

JURISDICTION

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

15 That the variance reqguested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district:
and is not created by an action or actions of the
property owner or the applicant.

-That the granting of the permit for the variance will not
adversely affect the rights of adjacent proparty owners
or residents.




Page 8 - BZA Minutes

2 April 23, 1974 i i - g
3, That the strict application of the provisions of Title 28 : i:
i of which variance is requested will constitute un-

necessary hardship upon the property owner represented

in the application.

That the variance desired will not adversely affect the !
public health, safety, morals, order, convenience,
prosperity or general welfare; and

That granting the variance desired will not be opposed
to the general spirit and intent of Title 28 (zoning
ordinance) . z ,

COMMENTS BY THE SECRETARY . -

T " The applicant is requesting a variance of the rear yard and
one side yard setback in order to permit the use of an accessory -
storage structure for residential purposes. The applicant desires
to attach the accessory structure to the main structure in order
to create a-duplex, which is permitted in the "A" Two Family
"Dwelling District; however, such duplex would violate the rear
yard setback and the north side yard setback required in the "A"
Two Family Dwelling District and a variance of the setback re—

quirements has been requested. 2 .

Some history of the property in question is warranted in
order to gain a complete understanding of this case. Subject
property contains a single family residence with attached garage
which was constructed in 1949. On December 11, 1967, the
previous owner of subject property, N. H. Cline, applied for a
building permit to erect a 38' x 22' detached garage on the
Property and construction was completed on May 27, 1968. In
February, 1969, the Department of Central Inspection received
several complaints that Mr. Cline was utilizing the accessory
structure, not as a garage, but for commercial and manufacturing
uses in violation of the =zoning ordinance. On June 6, 1973,
Central Inspection reported that the violations had ceased.
Shortly thereafter, Mr. Cline sold the property to the present
applicant, Contracting Unlimited, Inc. On July 7, 1973, Mr.
Steven Townsend, the agent of Contracting Unlimited, applied
for a building permit to repair the accessory. structure and
to install windows. At that time, Mr. Townsend was informed
that the structure could not be utilized for commercial or
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residential purposes and the application for a permit filled out
by Mr. Townsend states that the structure would not be utilized
for commercial or residential purposes. Several weeks ago, Mr.
Townsend approached Central Inspection for a certificate of occu-
pancy to use the structure for residential purposes and was in-
formed that such a use would be in violation of the zoning ordi-
nance.

In viewing subject property in the f:l.eld it was noted that
the structure, for all intent and purposes, has already been con-—
verted to a residential structure with plumbing facilities and a
separate mailbox with separate mailing address although no building .
permit had ever been issued to allow such a conversion. It was
also noted that access to the structure would almost certainly be
from the alley as the main residential structure only has enough
parking space to provide for the main structure and additional
parking would cccur adjacent to the alley in the rear yard set-—
back. In regards to the violation of the north side yard setback,
it was observed that although the distance from the accessory
structure to the property line is only 5.5', the actual distance
to the fence line of the property to the north is 8 feet, there
are three 'rat_'t_:er large trees growing on the property line itself
and apparently the property owner to the north decided to construct
.his fence some two or three feet inside his own property rather
than eliminate the trees.

UNIQUENESS

The applicant states in his letter of justification that the
existence of an underground natural spring necessitated the
location of the accessory structure causing unique circumstances.
However, it is the opinion of the Secretary that the variance
requested does not arise from such condition which is unigque to
the property in question, and was in fact created by the actions
of the applicant (owner) in that he converted an accessory storage
structure to a residential structure-in violation of the zoning
ordinance. =

ADJACENT PROPERTY

It is the opinion of the Secretary that the granting of the
variance will have an adverse effect on the adjacent property
owners as it will permit the conversion of an accessory structure
to a dwelling unit whose only logical access will be from an
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unpaved alley. The development of subject property for a duplex
will not ke compatible with adjacent single family homes to the
north and south.

- HARDSHIP

The applicant has attempted to justify hardship by referring

- to the fact that he purchased the property with the intention of

converting the rear building into a residence and if the appli-
cation for a variance is not granted he will have purchased an
asset which has no use. It should be recognized that unnecessary
hai:dsh:i.p must arise from the strict application of the zoning 5

‘regulations to the specific piece of property. In other words,

the hardship must be created by the provisions of the ordinance. .
It is the opinion of the Secretary that the hardship in this case
was not created by the provisions of the ordinance, but rather

by the actions of the applicant. The main structure may be used
for residential purposes and the accessory building may still be
used for accessory storage; the hardship created by the inability
to utilize the accessory structure for residential purposes after
it has already been remodeled for such use was entirely created by

‘the actions of the applicant,

PUBLIC INTEREST

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety or general welfare; however,
the requested variance does involve setbacks which are in-
teriorly located within the block. )

SPIRIT AND INTENT

In the opinion of the Secretary, the variance requested will
be opposed to the general spirit and intent of Title 28, in that
the Zoning Ordinance is designed to eliminate construction of
residential structures whose primary access is from alleys.

RECOMMENDATION

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.
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STEVE TOWNSEND, agent for the applicant, spoke to the Board
in rebuttal to the Secretary's Report. He said the entire matter
was because of a communication problem with Central Inspection.
He said that most of the improvements were already there when he
purchased the property and they did not add much. He felt they
had offered legitimate reasons for requesting the variance. The
Secretary viewed the property and said the conversion of the
property was due to their actions, but the structure could be
reconverted into what it was before, although that still would
not eliminate the problem. He pointed out that the neighborhood
agreed this was the best possible use for the particular structure
and that if this use was not allowed, the property would be sold

" and the problem passed down to the next owner. 3

He said, in the past, the building has been a problem to
the Office of Central Inspection. The previous owner had used it
for a commercial use and there had been fires there as a result.
The problem of what to do with such a structure, which was large
enough to be a house, would not disappear. The only way to
eliminate any future problem with the building is to grant the
variances so it could be used as a residence.

TOWNSEND continued that using the structure as a residence
will not impede traffic in the alley as there-is- a sidewalk to the
‘front of the lot and that cars will be parked in front of the main
structure. ;

RICHARDSON asked what was the space between the single family
home and the structure in question. TOWNSEND replied it was 34 feet
and he planned to build a breezeway to connect the buildings so
that they would be considered a duplex. He said Central Inspection
had agreed to give them the permit to do the work necessary to
convert the house to a duplex if the Board would grant the variances
required.
3 TAYLOR asked if the applicant had completed the purchase of
the house at the time he contacted Central Inspection for a per—
mit to repair the building and install windows. When TOWNSEND
replied that he had already bought the property, she asked why
did he then sign a statement agreeing the stxructure would not be
used for residential purposes. TOWNSEND said this was all a
misunderstanding with Central Inspection and that he had planned
to do things differently at a later date.

A e e e T

e ST MR
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CLONTS asked if there would be parking behind the structure
from the alley, and TAYLOR asked if.he had checked with Traffic
Engineering about parking, and TOWNSEND replied Central Inspection
had told him there was sufficient space for parking and the area
was already paved. o

MEEK pointed out the staff had received a letter from Wanda
Reed, an adjacent property owner, protesting the variance as she
felt alley access residences were not good for the neighborhood.

MURPHY asked if there would be parking in the alley and
Townsend replied there would not be as it was illegal. !

TAYLOR said she failed to understand why he felt that now the
structure should be used as a residence when he had, prior to
making repairs, signed a statement that it would not be used for
that purpose. She felt it was a series of actions contrary to the
Zoning Ordinance. 3 : >

No one spéke in opposition to the request.

MOTION: TAYLOR moved, CLONTS seconded, to concur
with the Secretary's report that all five conditions
necessary to the granting of the variance could not
be found to exist and that the request be denied.
Motion carried unanimously as shown by the adoption
of the following resolution.

RESOLUTION NO. BZA 9-74

: WHEREAS, Contracting Unlimited, Inc., 658 S, Mission,
Wichita, Kansas, 67207, requests a variance as provided in
Section 2.12.590.B, Code of the City of Wichita to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to. reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,

Sedgwick County, Kansas. Generally located east
of Belmont in an area south of Gilbert.
—=—=="-1==T Aan area south of Gilbert.

WHEREAS, proper notice as required by ordinance and
by the rules of the Board of Zoning Appeals has been given; and
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WHEREAS, the Board of Zoning Appeals, did at the meeting
of April 23, 1974, consider said application; and

WHEREAS, the Board of Zoning Appeals has found that the
variance requested doess not arise from such condition which is
unique to the property in question and which is not ordinarily
found in the same zone or district; and is in fact created by the
actions of the applicant (owner) inasmuch as he converted an

accessory storage structure to a residential structure in violation
of the zoning ordinance.

: . WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance.will adversely affect the
rights of adjacent Property owners or residents inasmuch as it
will permit the conversion of an accessory structure to a dwelling
unit whose only logical access will be from an unpaved alley.

- WHEREAS, the Board of Zoning -Appeals has found that the
strict application of the provisions of Title 28 of which variance
is requested will not constitute unnecessary hardship upon the
Property owner represented in the application since the main
structure may still be used for residential purposes and the
accessory building may still be used for accessory storage; the
hardship created by the inability to‘'utilize the accessory structure
for residential purposes after it has ‘already been remodeled for
such use was entirely created by the actions of the applicant.

WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine whether or not the requested variance would
adversely affect the public health, safety, or general welfare.

WHEREAS, the Board of Zoning Appeals has found that the
variance requested will be opposed to the general spirit and intent
of Title 28, in that the Zoning Ordinance is designed to eliminate
construction of residential structures whose primary access is from
alleys. '

WHEREAS, each of the five conditions required by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that this request for a variance
to reduce the required side yard setback adjacent to the north
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property line of Lot 114 from six feet to 5.5 feet and to reduce
the required rear yard setback from 20 feet to 17 feet on property
zoned the "A" Two Famlly Dwellmg District, and legally des-—
" eribed as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,
Sedgwick County, Kansas. Generally located
east of Belmont in an area south of Gilbert.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of April, 1974..

S/s Jamés Richardson

James Richardson, Chairman

ATTEST:

.. 8/5 Jack H. Galbraith '

\,‘Jack H. Galbraith, Secretary

\

A
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4, Case No. BZA 10-74 - Leisure Living, Inc., 5920 East Central,

: Wichita, Kansas, 67208, pursuant to Section 2.12, 590.B, Code
of the City of Wichita, requests a variance to reduce the
minimum lot area from 6,000 square feet to 4,500 square feet;
to reduce the minimum front yard setback from 25 feet to 10
feet; to reduce the minimum side yard setback from 6 feet to
5 feet; and to reduce the minimum rear yard setback for
property being platted as Lots 55 through 58 and 102 through
105 from 20 feet to 15 feet, on property zoned the "aA" ,
Single Family District (but has been approved for the "R-5"
General Residence District), and legally described as follows:

Lot 2, in Coleman School Addition, Wichita,
Sedgwick County, Kansas, currently being
platted as Leisure Living Ventures First
Addition. Generally located on the north
side of 13th Street North in an area west
of Rock Road.




SECRETARY'S REPORT
CASE NO. BZA 9-74

Contracting Unlimited, 658 S. Mission, Wichita, Kansas

AGENT: Steve Townsend, 658 S. Mission, Wichita, Kansas 67207
REQUEST: Variance pursuant to Section 2.12.590.B, Code of the
City of Wichita, to reduce the reguired side yard setback adjacent
to the north property line of Lot 114 from six feet to 5.5 feet and
to reduce the required rear yard setback from 20 feet to 17 feet.

GENERAL LOCATION: On the east side of Belmont in an area between
Gilbert and Morris.

ZONING: Subject property is zoned the "A" Two Family Dwelling
District, as are those properties to the north, south, east, and
west,

LAND USE: Subject property contains a single family dwelling as’
do those properties to the north, south, and west. The property
‘to the east contains a duplex. Subject property also contains a 1
detached accessory structure next to the alley that is the purpose
Qf this request

JURISDICTION:

z

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the ,
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition
- which is unique to the property in question and which
is not ordinarily found in the same zone or district; and
is not created by an action or actions of the property
owner or the applicant.

' That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners
or residents.

That the strict application of the provisions of Title 28
of which varianes is requested will constitute unnecessary
hardship upon the property owner represented in the
application.
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4. That the variance desired will not adversely affect the
public health, safety, morals, order, conveniencg, pros-
perity or general welfare; and

5, That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance)

~ COMMSNTS BY THE STCRETARY

The zpplican® is requesting a variance of the rear yard and
one side yard setback in order to permit the use of an accessory
storage structure for residential purposes. The applicant desires
to attach the accessory structure to the main structure in order
to creats a duplex. which is permitted in the "A" Two Family"
Dwelling District:; however, such duplex would violate the rear
yard setback and the north side yard setback required in the "A"

Two Family Dwelling District znd a variance of the setback requife-

Some history of the preoperty in duestion is warranted in order
‘to gain a complete understanding of this case. Subject property
¢ontains a single family residence with attached garage which was
constructed in 1949. On December 11, 1967, the previous owner
of subject property, N. H, Cline, applied for a building permit to
erect a 38' x 22' detached garage on the property and construction
was completed on May 27, 1968. In February, 1969, the Department

-of Central Inspaction received several complaints that Mr. Cline

was utilizing the accessory structure, not as a garage, but for
commercial and manufacturing uses in violation of the zoning ordi-
nance. On June 6, 1973, Central Inspaction reported that the
violations had ceased. Shortly thereafter, Mr. Cline sold the
property to the present applicant, Contracting Unlimited, Ine.

On July 7, 1973, Mr. Steven Townsend, the agent of Contracting
Unlimited, applied for a building permit to repair the accessory
structure and to install windews, At that time, Mr., Townsend

was informed that the structure could not be utilized for commercial
or residentijal purposes and the application for a permit filled out
by Mr, Townsend states that the structure would not be utilized
for commercial or residential purposes. Several weeks ago, Mr.
Townsend approachad Central Inspection for a certificate of occu-
pancy to use the structure for residential purposes and was in-
formed that such a use would be in violation of the zoning
ordinance.
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In viewing Subject property in the field it was noted that
the structure, for all intent and purposes, has already been con-
verted to a residential structure with plumbing facilities and a
separate mailbox with separate mailing address although no building
permit had ever been issued to allow such a conversion. It was
also noted that access to the structure would almost certainly be
from the alley as the main residential structure only has enough
parking space to provide for the main structure and additional
parking would occur adjacent to the alley in the rear yard setback.
In regards teo the wviolation of the north side yard setbkack, it was
observed that although the distance from the accessory structure
to the property line is only 5.5', the actual distance to the
fence line of the property to the north is 8 feet, there are three
rather largs trees growing on the property line itself and apparent-
ly the property owner to the north decided to construct his fence
some twdo or three feet inside his own preperty rather than eliminate
the trees.

UNIQUENESS g

The applicant states in his letter of justification that the
existance of an underground natural spring necessitated the
location of the accessory structure causing unigque circumstances.
However, it is the opinion of the Secretary that the variance re-
quested dces not arise from such condition which is unique to the
property in guesticm, and was in fact created by the actions of
the applicant (cwner) in that he converted an accessory storage
structure to a residential structure in violation of the zoning
ordinance. :

ADJACENT PROPERTY

It is the opinion of the Secretary that the granting of the
variance will have an adverse effect on the adjacent property
ouners as it will permit the converrion of an sccessory structure
to a dwelling unit whose only logical uccess will be from an un-
paved alley. The development of subject nroperty for a duplex
will not ba compatible with adjacent single family homes to the
north and south.
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HARDSHIP

The applicant has attempted to justify hardship by referring
to the fact that he purchased the property with thé intention of
converting the rear building into a residence and if the appli-
cation for a variance is not granted he-will have purchased an
asset which has no use. It should be recognized that vnnecessary
hardship must arise from the strict application of the zoning reg-
ulations to the specific piece of property. In other words, the
hardship must be created by the provisions of the ordinance. It
is the opinion of the Secretary that the hardship in this case
was not created by the provisions of the ordinance, but rather
by the actions of the applicant. The main structure may be used
for residential purposes and the accessory building may still be
used for accessory storage; the hardship created by the inability
to utilize the accessory structure for residential purposes after
it has already been remodeled for such use was entirely created by
the actions of the applicant.

PUBLIC INTEREST

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety or general welfare; however,
the requested variance does involve setbacks which are interiorly
located within the block.

"

SPIRIT AND INTENT

In the opinion of the Secretary, the variance requested will
be opposed to the general spirit and intent of Title 28, in that
the Zoning Ordinance is designed to eliminate construction of
residential structures whose primary access is from alleys.

RECOMMENDATION

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.
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BOARD OF ZONING APPEALS"
_Room 402 .City Buildizy Annex
104 South Main Strent
Wichita, Kansas 672062

April 2, 1974
NOTICE TO ADJOINING PROPERTY OWNERS: -

An applica_ti.on has been filed by Contracting Unlimited, 658
South Mission, Wichita, Kansas, pursuant to Section 2.12.590.B,°'
Code of the City of Wichita, requesting a variance to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

‘Lots 113 and 114 in Fairfax Addition to

Wichita, Sedgwick County, Kansas. Generally
cated east of Belmont in an area south of
ilbert.

'This application has been assigned Case No. BZh 9-74,
and will be considered by the Board of Zoning Appeals at its
meeting on Tuesday, April 23, 1974, at 1:30 p.m., in Room
401 City Building Annex, 104 South Main Street, Wichita,
Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this
matter. You are also welcome to speak or be represented by
a spokesman at the Board of Zoning Appeals meeting when this
matter will be considered. :

AEEL If additional information is éesired so that you may be
i s ] fully informed on this matter, please call the Metropolitan
! . Area Planning Department at 262-0611, Extension 205.

: e i : 5 Jack H. Galbraith E
I : - 7 .. { ‘? 7 7? £ ' . ﬁ : 7&’ . Secretarr_v W , : .
; o Lol goimry Prepmity s o MAPE el

el 7Y : 4_;(_7?

-
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April 24, 1974

Mr. Stove Tos ﬂ.s.rzr.-'l'
G50 Uouth Miezion )
Wichita, Xansas 67207

Iaar Mr, Townsend:

Subject: Cage No. BiR 9-74 -
Poguest for Varianco

at the regular mseting 22 the Board of Zoning Apweals on

April 23, 1974, your renquest for a varisnce to reduce the
Cregueired pide yard setin adjacent to the north nronerty
Clire of Tot 114 irom zix fsot to 5.5 feet and £o roouce the

\ requived rear vard set from 20 foet to 17 foot, on proberty
tzoned the "A® Two Faeily Dwelling Dstrict, and cenerally
Jdozatad on the =ast sida of Belvoat in an area bhetwson Gilbert
end Horris, was considered,

1t was the acticn o©f the #oard to deny this raguest, &
Raesolution is heing prepared which sets forth the official
action of the Ecard an? vou will ba mailed a copy 2s soon
as the signatures of the Chairsan and Secratary have beon
ohtzrined, ¥

If you have any (uestions, p!.e{:se call our cifice.

SHincerely,

Jack M. Galbraith
JilG1is Secretary

- cct Contracting Unlimited, 688 S. HMission, 67207
Ha, Wanda Feed, 721 S. Creotwny, 67218
Lobert Feldner, Supt. of Central Inspaction
Falph Eberly, City Clerk
Joes Donnally, Contral Inspaction




May 1, 1974

‘Mr, Steve Townsend ’ & a
658 South Mission
Wichita, Xansas 67207

Dear Mr. Townsend:

Subjoct: Case No. BZA 9-74 —

Roquest for Variance
Enclosed is a signed copy 0f the Resolution adopted by the Board
of Zoning Appeals on April 23, 1974, in connection with your
request for a variance to reduce the required side Yard setback
adjacent to the north broperty line of Lot 114 froa six feot to
5.5 feet and to reduce the reguired rear yard setback from 20
feet to 17 feet on oroperty zoneq the "A" Two Family Dwelling
District, and generally located east of Bolwont in an area south
of Gilbert.

This Resolution reflects the official action of the Board .- °
to deny your request., It is forwarded to you for your infor-
mation and files, 5

1f you have any questions concerning this matter, please call our
office,

Sincerely,

Jack E. Galbraith
Secretary
JHGzie
Encl. . J; -
ccs  Coatracting Unlimited, 658 5. Mission, 67207
obert Feldner, Suot. of Central Inspection
Palph Eberly, City Cler: :
Jos Donnelly, Central Inspection




RESOLUTION NO. BZA 9-74

WHEREAS, Contracting Unlimited, Inc., 658 S. Mission,
Wichita, Kansas, 67207, requests a variance as provided in
Section 2.12.590.B, Code of the City of Wichita to reduce the
regquired side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,

Sedgwick County, Kansas, Generally located east

of Belmont in an area south of Gilbert.

W}IEREA_S, proper notice as required by ordinance and
by the rules of the Board of Zoning A;‘:pea.lys has been given; and

WHEREAS, the Board of Zoning Appeals, did at the meeting
of April 23, 1974, consider said application; and 4§

WHEREAS, the Board of Zoning Appeals has found that the
‘“variance requested does not arise from such condition which is
unique to the property in question and which .is not ordinarily
found in the same zone or district; and is in fact created by the
actions of the applicant (owner) inasmuch as he converted an
accessory storage structure to a residential structure in violation
of the zoning ordinance.

WHEREAS, the Board of Zoning Appeals has fé)und that the ,

granting of the permit for the variance will adversely affect the
rights of adjacent property owners or residents inasmuch as it
will permit the conversion of an accessory structure to a dwelling .
un‘.i.t whose only logical access will be from an unpaved alley.
WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 of which variance
is requested will not constitute unnecessary hardship upon the
property owner represented in the application since the main
structure may still be used for residential purposes and the
accessory building may still be used for accessory storage; the
hardship created by the.inability to utilize the accessory structure
for residential purposes after it has already been remodeled for
such use was entirely created by the actions of the applicant.

WHEREAS, the Board of Zoning Appeals has. found that it is
difficult to determine whether or not the requested variance would
adversely affect the public health, safety, or general welfare.

WHEREAS, the Board of Zoning Appeals has found that the
variance requested will be opposed to the general spirit and intent
of Title 28, in that the Zoning Ordinance is designed to eliminate
construction of residential structures whose primary access is
from alleys. g :

WHEREAS, each of the five conditions required by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.




Resolution No. BZh 9-74
Page Two

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that this request for a 'variance
to reduce the required side yard setback adjacent to the north
property line of Lot 114 from six feet to 5.5 feet and to reduce
the required rear yard setback from 20 feet to 17 feet on property
zoned the "A" Two Family Dwelling District, and legally described
as follows:

Tots 113 and 114 in Fairfax Addifion to Wichita,
Sedgwick County, Kansas. Generally located
east of Belmont in an area south of Gilbert.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of Aprii, 1974.

ATTEST :

N Y

J@ H. Galbraith, Secretary

\

\
A
=

'
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ADOPTED AT WICHITA, KANSAS, this 23rd day of April, 1974.

S/S James Richardson

James Richardson, Cha

ATTEST:

8/S Jack H. G aith
Jack H. Galbraith, Secretary

Case No. BZA 9-74 - Contracting Unlimited, 658 South Mission,
Wichita, Kansas, 67207, pursuant to Section 2.12.590.B,

Code of the City of Wichita, requests a variance to reduce
the required side yard setback adjacent to the north propzrty
line of Lot 114 from six feet to 5.5 feet and to reduce the
required rear yard setback from 20 feet to 17 feet, on
property zoned the "A" Two Family Dwelling District and
legally described as Lots 113 and 114 in Fairfax Addition
to Wichita, Sedgwick County, Kansas. Generally located
east of Belmont in an area south of Gilbert.

’

MEEK pointed out the area on the map and reviewed the following
report of the Secretary:

JURISDICTION
The Board has jurisdiction to consider the variance request
- under the provisions outlined in Section 2.12.590.B, Code of the
- City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the
property owner or the applicant.

That the granting of the permit for the variance will not

adversely affect the rights of adjacent property owners
or residents.

L e R T T R

#
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3. That the strict application of the provisions of Title 28
; of which variance is requested will constitute un-
necessary hardship upon the property owner represented
in the application.

That the variance desired will not adversely affect the
public health, safety, morals, order, convenience,
prosperity or general welfare; and

That granting the variance desired will not be opposed
to the general spirit and intent of Title 28 (zoning
ordinance) .

COMMENTS BY THE SECRETARY

The applicant is requesting a variance of the rear yard and
one side yard setback in order to permit the use of an accessory
storage structure for residential purposes. The applicant desires
to attach the accessory structure to the main structure in order
to create a duplex, which is permitted in the "A" Two Family
Dwelling District; however, such duplex would violate the rear
yard setback and the north side yard setback required in the "A"
Two Family Dwelling District and a variance of the setback re-
quirements has been reguested. 2 .

Some history of the property in question is warranted in
order to gain a complete understanding of this case. Subject
property contains a single family residence with attached garage
which was constructed in 1949. On December 11, 1967, the
previous owner of subject property, N. H. Cline, applied for a
building permit to erect a 38' x 22' detached garage on the
property and construction was completed on May 27, 1968. In
February, 1969, the Department of Central Inspection received
several complaints that Mr. Cline was utilizing the accessory
structure, not as a garage, but for commercial and manufacturing
uses in violation of the zoning ordinance. On June 6, 1973,
Central Inspection reported that the violations had ceased.
Shortly thereafter, Mr. Cline sold the property to the present
applicant, Contracting Unlimited, Inc. On July 7, 1973, Mr.
Steven Townsend, the agent of Contracting Unlimited, -applied
for a building permit to repair the accessory structure and
to install windows. At that time, Mr. Townsend was informed
that the structure could not be utilized for commercial or
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residential purposes and the application for a permit filled out
by Mr. Townsend states that the structure would not be utilized
for commercial or residential purposes. Several weeks ago, Mr.
Townsend approached Central Inspection for a certificate of occu-
pancy to use the structure for residential purposes and was in-
formed that such a use would be in violation of the zoning ordi-
nance. :

In viewing subject property in the field it was noted that

the structure, for all intent and purposes, has already been con-
verted to a residential structure with plurbing facilities and a
separate mailbox with separate mailing address although no building
permit had ever been issued to allow such a conversion. It was
also noted that access to the structure would almost certainly be
from the alley as the main residential structure only has enough
parking space to provide for the main structure and additional
parking would occur adjacent to the alley in the rear yard set-
back. In regards to the violation of the north side yard setback,
it was observed that although the distance from the accessory
structure to the property line is only 5.5', the actual distance
to the fence line of the property to the north is 8 feet, there-
are three rather large trees growing on the property line itself
and apparently the property owner to the north decided to construct

\ his fence some two or three feet inside his own property rather

' than eliminate the trees.

The applicant states in his letter of justification that the
existence of an underground natural spring necessitated the
location of the accessory structure causing unigue circumstances.
However, it is the opinion of the Secretary that the variance
requested does not arise from such condition which is unique to
the property in question, and was in fact created by the actions
of the applicant (owner) in that he converted an accessory storage
structure to a residential structure in violation of the zoning
ordinance. -

ADJACENT PROPERTY

It is the opinion of the Secretary that the granting of the
variance will have an adverse effect on the adjacent property
owners as it will permit the conversion of an accessory structure
to a dwelling unit whose only logical agcess will be from an
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unpaved alley.  The development of subject Property for a duplex
will not be compatible with adjacent single family homes to the
north and south.

HARDSHIP

The applicant has attempted to justify hardship by referring
to the fact that he purchased the Property with the intention of
converting the rear building into a residence and if the appli-
cation for a variance is not granted he will have purchased an
asset which has no use. It should be recognized that unnecessary
hardship must arise from the strict application of the zoning
regulations to the specific piece of Property. In other words,
the hardship must be created by the provisions of the ordinance.
It is the opinion of the Secretary that the hardship in this case
was not created by the provisions of the ordinance, but rather
by the actions of the applicant. The main structure may. be nsed
for residential purposes and the accessory building may still be
used for accessory storage; the hardship created by the inability
to utilize the accessory structure for residential purposes after
it has already been remodeled for such use was entirely created by
the actions of the applicant.

PUBLIC INTEREST

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety or general welfare; however,
the requested variance does involve setbacks which are in-
teriorly located within the block.

SPIRIT AND INTENT

In the opinion of the Secretary, the variance requested will
be opposed to the general spirit and intent of Title 2B, in that
the Zoning Ordinance is designed to eliminate construction of
residential structures whose Primary access is from alleys.

RECOMMENDATION

Inasmuch as all five conditions necessafy to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.
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_ STEVE TOWNSEND, agent for the applicant, spoke to the Board
in rebuttal to the Secretary's Report. He said the entire matter
was because of a communication problem with Central Inspection.:
He said that most of the improvements were already there when he
purchased the property and they did not add much. He felt they
had offered leg mate reasons for requesting the variance. The
Secretary viewed the property and said the conversion of the
property was due to their actions, but the structure could be
reconverted into what it was before, although that still would
not eliminate the problem. He pointed out that the neighborhood
agreed this was the best possible use for the particular structure
and that if this use was not allowed, the property would be sold
and the problem passed down to the next owner.

He said, in the past, the building has been a problem to
the Office of Central Inspection. The previous owner had used it
for a commercial use and there had been fires there as a result.
The problem of what to do with such a structure, which was large
enough to be a house, would not disappear. The only way to
eliminate any future problem with the building is to grant the
variances so it could be used as a residence.

TOWNSEND continued that using the structure as a residence

' will not impede traffic in the alley as there is a sidewalk to the

\front of the lot and that cars will be parked in front of the main
‘structure.

RICHARDSON asked what was the space between the single family
home and the structure in question. TOWNSEND replied it was 34 feet
and he planned to build a breezeway to connect the buildings so
that they would be considered a duplex. He said Central Inspection
had agreed to give ‘them the permit to do the work necessary to
convert the house to a duplex 1f the Board would grant the variances
required. 2

TAYLOR asked if the applicant had completed the purchase of
the house at the time he contacted Central Inspection for a per-
mit to repair the building and install windows. When TOWNSEND
replied that he had already bought the property, she asked why
did he then sign a statement agreeing the structure would not be
used for residential purposes. TOWNSEND said this was all a
misunderstanding with Central Inspection and that he had planned
to du things differently at a later date.
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CLONTS asked if there would be parking behind the structure
from the alley, and TAYLOR asked if he had checked with Traffic
Engineering about parking, and TOWNSEND replied Central Inspection
had told him there was sufficient space for parking and the area
was already paved. 5

MEEK pointed out the staff had received a letter from Wanda
Reed, an adjacent property owner, p:.-otestmg the variance as she
felt alley access residences were not good for the neighborhood.

MURPHY asked if there would be parking in the alley and
Townsend replied there would not be as it was illegal.

TAYLOR said she failed to understand why he felt that now the
structure should be used as a residence when he had, prior to .
making repairs, signed a statement that it would not be used for
that purpose. She felt it was a series of actions contrary to the
Zoning Ordinance. ; - 3

No one spoke in opposition to the request.

MOTION: TAYLOR moved, CLONTS seconded, to concur
with the Secretary's report that all five conditions
necessary to the granting of the variance could not
be found to exist and that the request be denied.
Motion carried unanimously as shown by the adoption
of the following resolution.

RESOLUTION NO. BZA 9-74

WHEREAS, Contracting Unlimited, Inc., 658 S. Mission,
Wichita, Kansas, 67207, requests a variance as provided in
Section 2.12.590.B, Code of the City of Wichita to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,

Sedgwick County, Kansas. Generally located east
of Belmont in an area south of Gilbert.

WHEREAS, proper notice as required by ordinance and
by the rules of the Board of Zoning Appeals has been given; and
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WHEREAS, the Board of Zoning Appeals, did at the meeting
of April 23, 1974, consider said application; and

WHEREAS, the Board of Zoning Appeals has. found that the
variance requested does not arise from such condition which is
uniqgue to the property in question and which is not ordinarily
found in the same zone or district; and is in fact created by the
actions of the applicant (owner) inasmuch as he converted an
accessory storage structure to a residential structure in violation
of the zoning ordinance.

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will adversely affect the
rights of adjacent property owners or residents inasmuch as it
will permit the conversion of an accessory structure to a dwelling
unit whose only logical access will be from an unpaved alley.

WHEREAS, . the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 of which variance
is requested will not constitute unnecessary hardship upon the
property owner represented in the application since the main
structure may still be used for residential purposes and the
accessory building may still be used for accessory storage; the
hardship created by the inability to utilize the accessory structure
for residential purposes after it has already been remodeled for
such use was entirely created by the actions of the applicant.

WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine whether or not the requested variance would
adversely affect the public health, safety, or general welfare.

WHEREAS, the Board of Zoning Appeals has found that the
variance reguested will be opposed to the general spirit and intent
of Title 28, in that the Zoning Ordinance is designed to eliminate
construction of residential structures whose primary access is from
alleys.

WHEREAS, each of the five conditions required by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that this request for a variance
to reduce the required side yard setback adjacent to the north

B i e e e

B e
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property line of Lot 114 from six feet to 5.5 feet and to reduce
the required rear yard setback from 20 feet to 17 feet on property
zoned the "A" Two Family Dwelling District, and legally des-
cribed as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,
Sedgwick County, Kansas. Generally located
east of Belmont in an area sopth of Gilbert.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of april, 1974.

§/S James Richardson
James Richardson, Chairmap

ATTEST:

8/S Jack H. Galbraith
Jack H. Galbraith, Secretary

Case No. BZA 10-74 - Leisure Living, Inec., 5920 East Central,
Wichita, Kansas, 67208, pursuant to Section 2.12.590.B, Code
of the City of Wichita, reguests a variance to reduce the
minimum lot area from 6,000 square feet to 4,500 square feet;
to reduce the minimum front yard setback from 25 feet to 10
feet; to reduce the minimum side yard setback from 6 feet to
5 feet; and to reduce the minimum rear yard setback for
property being platted as Lots 55 through 58 and 102 through
105 from 20 feet to 15 feet, on property zoned the "AA"
single Family District (but has been approved for the "R-5"
General Residence District), and legally described as follows:

Lot 2, in Coleman School Addition, Wichita,
Sedgwick County, Kansas, currently being .
platted as Leisure Living Ventures First
Addition. Generally located on the north
side of 13th Street North in an area west
of Rock Road.
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May 1, 1974

¥r. Steve Townsend
658 fouth Mission
Wichita, Kansas 67207

Dear Mr. Townsend:

Subject: Case No. BZa 9-74 -
Roguest for Variance

Enclosed is a signed copy of the Resolution adopted by the Board
of Zoning Appeals on April 23, 1974, in connection with your
request for a variance to reduce the required side yard setback
adjacent to the north property line of Lot 114 from six feoet to
5.5 feet and to reduce the required rear yard setback from 20
feet to 17 fect on property zoned the "A" Two Family Dwelling

District, and generally located east of Belmont an area south
of Gilbert. j

This Resolution reflects the official action of the Board _-°

to deny your request. It is forwarded to you for your infor-
mation and files,

1f you have any questions concerning this matter, please call our
office.

Sincerely,

Jack H. Galbraith
Secretary
JHG1is
Encl.
cc: Contracting Unlimited, 658 5, Mission, 67207
Bobert Feldner, Supt., of Central Inspection
Ralph EZberly, City Clerk
Joe Donnelly, Central Jnspection




RESOLUTION NO, BZA 9-74

WHEREAS, Contracting Unlimited, Inc., 658 S. Mission,
Wichita, Xansas, 67207, requests a variance as provided in
Section 2.12.590.B, Code of the City of Wichita to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,
Sedgwick County, Kansas. Generally located east’
of Belmont in an area south of Gilbert.

WHEREAS, proper notice as required by ordinance and '
by the rules of the Board of Zoning Appeal..‘s has been given; and

WHEREAS, the Board of Zoning Appeals, did at the meeting
of April 23, 1974, consider said application; and

WHEREAS, the Board of Zoning Appeals has found that the
variance requested does not arise from such condition which is
unique to the property in guestion and which is not ordinarily
found in the same zone or district; and is in fact created by the
actions of the applicant (owner) inasmuch as he converted an
accessory storage structure #o a residential structure in violdtion
of the zoning ordinance.

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will adversely affect the
rights -of adjacent property owners or residents inasmuch as it
will permit the conversion of an accessory structure to a dwelling
unit whose only logical access will be from an unpaved alley.

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 of which variance
is requested will not constitute unnecessary hardship upon the
property owner represented in the application since the main
structure may still be used for residential purposes and the
accessory building may still be used for accessory storage; the
hardship created by the inability to utilize the accessSory structure
for residential purposes after it has already been remodeled for
such use was entirely created by the actions of the applicant.

WHEREAS, the Board of Zoning Appeals has found that it.is
difficult to determine whether or not the requested variance would
adversely affect the public health, safety, or gemeral welfare.

WHEREAS, the Board of Zoning Appeals has found that the
variance requested will be opposed to the general spirit and intent
of Title 28, in that the Zoning Ordinance is designed to eliminate
construction of residential structures whose primary access is
from alleys. . ] .

WHEREAS, each of the five conditions reguired by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.




Resolution No. BZA 9-74
Page Two

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that this request for a variance
to reduce the required side yard setback adjacent to the north
property line of Lot 114 from six feet to 5.5 feet and to reduce
- the required rear yard setback from 20 feet to 17 feet on property
zoned the "A" Two Family Dwelling District, and legally descr:l.hed
as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,
Sedgwick County, Kansas. Generally located
east of Belmont in an area south of Gilbert.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of April, 1974.

James Richardson, Chairman

ATTEST:

Nk Gt

a\j H. Galbraltfh, Secretary
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April 24, 1974

Mr, Steve Townsend
€58 gouth Micsion
Viichita, Kansas 67207

iear Mr, Townsendts

Subject: Case No. Bih 9-74 -
I'equaat for Varianeceo

At the regular meeting 22 the Board of Zoning Appeals on
april 23, 1974, your request for a varisnce to reduce the
raquired gile yard setbask adjacent to the north nronerty
line of lot 114 frow £ix foct to 5.5 feet amnd to roduce the
required rear yard setback frow 20 feet to 17 fact, on property
zoned the "A" Two Faamily Dwelling District, and cenerally -
locatad on the ¢ast 8ida oi Belwont in an area hetwaen Gilbert
and Horris, was <considersd,

1t was the action of the bourd to deny thie request, A
Rasolution is beiny prepared which sets forth the official
action of the Board and you will ba mailed a copy as soon
as the siqnatures of the Chaizsan and Secretary have been
ohtxined,

1f you have any uestions, please call our otlice,

Sincer=aly,

Jack 4. Galbraith
JHG1}s Secretary

cc: Contracting Unlimited, 658 §. Mission, 67207
Ms, Wanda Reed, 721 S. Crestway, (7218
Robert Felcdner, Supt. of Central Inspection
Ralph Eberly, City Clerk
Joe onnelly, Central Inspection




SECRETARY'S REPORT
CASE NO, BZA 9-74

APPLICANT: Contracting Unlimited, 658 S. Mission, Wichita, Kansas
67207

AGENT: Steve ’I‘ownsenld, 658 5. Mission, Wichita, Kansas 67207

REQUEST: Variance pursuant to Section 2.12.590.B, Code of the
City of Wichita, to reduce the reguired side yard setback adjacent
to the north property line of Lot 114 from six feet to 5.5 feet and
to reduce the required rear yard setback from 20 feet to 17 feet.

GENERAL LOCATION: On the east side of Belmont in an area between
Gilbert and Morris.

ZONING: Subject property is zoned the "A" Two Family Dwelling
District, as are those properties to the north, south, east, and
west,

LAND USE: Subject property contains a single family dwelling as
do those properties to the north, south, and west. The property
to the east contains a duplex. Subject property also contains a
detached accessory structure next to the alley that is the purpose
of this request.

JURISDICTION:

The Board has jurisdiction to consider the variance reguest
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition
which is unigue to the property in question and which
is not ordinarily found in the same zone or district; ‘and
is not created by an action or actions of the property
owner or the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners
or residents. :

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the
application.
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Secretary's Report
BZA No. 9-74
Page Two

4., That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity or general welfare; and

5. That granting the variance desired will not be opposed to .
the general spirit and intent of Title 28 (zoning ordinance)

COMMENTS BY THE 57

The zpplicant is requesting a variance of the rear yard and
one side yard setback in order to permit the use of an accessory
storage structure for residential purposes. The applicant desires
to attach the accessory structure to the main structure in order
to create a duplex, which is permitted in the "A" Two Family-
Dwelling District; however, such duplex would violate the rear
yard setback and the north side yard setback required in the "A"
Two Family Dwelling District and a variance of the setback require-
ments has been requested.

Some history of the preoperty in question is warranted in order
to gain a complete understanding of this case. Subject property
contains a single family residence with attached garage which was
constructed in 1949. On December 11, 1967, the previous owner
of subject property, N. H. Cline, applied for a building permit to
erect a 38' x 22' detached garage on the property and construction
was completed on May 27, 1968. In February, 1969, the Department
of Central Inspaction received several complaints that Mr. Cline
was vtilizing the accessory structure, not as a garage, but for
commercial and manufacturing uses in violation of the zoning ordi-
nance. On June 6, 1973, Central Inspection reported that the
violations had ceased. Shortly thereafter, Mr. Cline sold the
property to the present applicant, Contracting Unlimited, Inc.

On July 7, 1973, Mr. Steven Townsend, the agent of Contracting
Unlimited, applied for a building permit to repair the accessory
structure and to install windows, At that time, Mr. Townsend

was informed that the structure could not bhe utilized for commercial
or residential purposes and the application for a permit filled out
by Mr, Townsend states that the structure would not be utilized
for commercial or residential purposes. Several weeks ago, Mr,
Tewnsend appreoached Central Inspection for a certificate of occu-
pancy to use the structure for residential purposes and was in-
formed that such a use would be in violation of the zoning
ordinance,




\

'w‘ The applicant states in his letter of justification' that the
existmnce of an underground natural spring necessitzted the
location of the accessory structure causing unique circumstances.
However, it is the opinion of the Secretary that the variance re-
quested dces not arise from such condition which is unique to the
property in questicn, and was in fact created by the actions of
the applicart (cwner) in that he converted an accessory storage
structure to a residential structure in violation of the zoning
ordinance. 3

Secretary's Report
BZA 9-74
Page Three

In viewing subject property in the field it was noted that
the structure, for all intent and purposes, has already been con-
verted to a residential structure with plumbing facilities and a
separate mailbox with separate mailing address although no building
permit had ever been issued to allow such a conversion. It was
also noted that access to the structure would almost certainly be
from the alley as the main residential structure only has enough
parking space to provide for the main structure and additional
parking would occur adjacent to the alley in the rear yard setback.
In regards to the violation of the north side yard setback, it was
observed that although the distance from the accessory structure
to the property lire is only 5.5', the actual distance to the
fence line of the proverty to the north is 8 feet, there are three
rather large trees growing on the property line itself and apparent-
ly the property owner to the north decided to construct his fence
some two or three feet inside his own prcperty rather than eliminate
the trees. :

UNIQUENESS

ADJACENT PROPERTY

It the opinion of the Secretary that the granting of the
variance 11 have an adverse effect on the adjacent property
owners as it will permit the conversion of an accessory structure
to a dwelling unit whose only logiczl access will be from an un-
paved a Y. The development of subject property for a duplex
will not bz compatible with adjacent single family homes to the
north and south,




Secratary's Report
BZA 9-74
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HARDSHIP

The applicant has attempted to justify hardship by referring
to the fact that he purchased the property with the intention of
converting the rear building into a residence and if the appli-
cation for a variance is not granted he-will have purchased an
asset which has no use. It should be recognized that urnnecessary
hardship must arise from the strict application of the zoning reg-
ulations to the specific piece of property. In other words, the
hardship must be created by the provisions of the ordinance. It
is the opinion of the Secretary that the hardship in this case
was not created by the provisions of the ordinance, but rather
by the actions of the applicant. The main structure may be used
for residential purposes and the accessory building may still be
used for accessory storage; the hardship created by the inability
to utilize the accessory structure for residential purposes after
it has already been remodeled for such use was entirely created by
the actions of the applicant.

1

\ PUBLIC INTEREST

4 It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety or general welfare; however,

the requested variance does involve setbacks which are interiorly

located within the block.
SPIRIT AND INTENT

In the opinion of the Secretary, the variance requested will
be opposed to the general spirit and intent of Title 28, in that
the Zoning Ordinance is designed to climinate construction of
residential structures whose primary access is from alleys.

RECOMMENDATION

Inasmuch as all five conditions necessary to the qraﬁtinq of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.




BOARD OF ZONING APPEALS
Room 402 City Buildiz:y Annex
104 South Main Streat
Wichita, Kansas 67202

April 2, 1974
NOTICE TO ADJOINING PROPERTY OWNERS:

An application has been filed by Contracting Unlimited, 658
South Mission, Wichita, Kansas, pursuant to Section 2,12.590.B,'
Code of the City of Wichita, requesting a variance to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to
Wichita, Sedgwick County, Kansas. Generally
located east of Belmont in an area south of
Gilbert.

This application has been assigned Case No. BZA 9-74,
and will be considered by the Board of Zoning Appeals at its
meeting on Tuesday, April 23, 1974, at 1:30 p.m., in Room
401 City Building Annex, 104 South Main Street, Wichita,
Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this
matter. You are also welcome to speak or be represented by
a spokesman at the Board of Zoning Appeals meeting when this
matter will be considered.

If additional ‘information is desired so that you may be
fully informed on this matter, please call the Metropolitan
Area Planning Department at 262-0611, Extension 205.

Jack H. Galbraith

Secretary o < . :
fo MAWE opumidion

4.2-79
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Steve Townsend
658 5. Mission
Wichita, Kansas 67207

Karch 20, 197L

Gentlemen:

I suktmit thet the rear tuilding at 722 S, Felmont, leraly known
8s, Lots 113 ard 11):, Fairfax Additisn to Wichita, Kansas, lacks 2.8
fect to meet rear vard reguiremerts and 2lso lacks .5 feet on one
side for side vard reguirements for a residence. The requirements
stated in the city ordinances for this location and zoning are: there
must be 20 feet from the rear of the buildirg to the center line of
the 2lley, and that there must te 6 feet between the btuilding and
property lire in a side yard. i

In the future I would 1like to use the rear buildine as a resi-
dence. The resr tuilding was built and placed cr the lot for reascns
that we feel are unigue to this proverty. First, the lot is sub-
stondard in that it is smaller than the tyeical 1ot of today whrich
compounds the orotlems of space and thus the rlacement of tuildines.
The front house was built in the tyrical location as are the neighbor-
ing homes. This happered to place it on a2 natural scrine, which
is on Lie ironi rart of Lne 1ov. 1nis natural Spring saturates the
1ocal ground year round, ccntinualy floodirg the foundation of the
front house, I have put in a sump srstem under ihe house which 1s
not usually donc in homes that do not have basenents. Generally, I
have spent a 1ot of time and morey trying to care for this problem
without cess, We feel that this: is rather unusual and unique.
Pecause of the spring the rear building was built at the rear of the
1ot so it would te removed from the problem area. If tais had not
been done it too would have teen a build with a bad record of
serisus settling and maintence problemns, For the owner this would
have teen disasterous. The rear building was also placed off
center to a small derree so that one of the neightorhoods natural
assets and sometning that lends beauty and value to the property
would not be cut dowm, a tig Haple tree. Trees ares expensive to cut
doun and remove.

We feel that pranting the pemit for variance will not infringe
unon the rirhts of zdiacent or surrounding property owners. The
majority of the easments are still there in the full amount or Just
a small anount less than full

If the varisnce is not granted it will esnstitute a hardship
upsn ne becsuse I bousht the orocerty with the intention of eonvert-
ine the rear building into a residence. This can be done by the
grantingof a variance and fulfilling the needs of central inspection
for a durlex. If it does not hanren tris way I will have bourht
building that will have no real and positive use tnat could tenefit
ny property or the neishborhood. In the past this rear building
has been an extreme protlem to the neirhborhood beczuse of the




improper way the rast owner has used it., Hz not only had many complaints
but he vislated several city ordinances by the way he used it, I am
saying that with the proper conversion to a residence, it will te a
good looking asset to the neightorhood, and to my croperty. It will
also eliminate possitle imprsper and illeral use of the building.

It is not financialy feasitle to alter the tasic structure to meet
ordinances required on the rear and side yards. If this hardship

is not relieved I will have bourht 2nd paved for something that is
not usable to me and not an asset to the neighborhood, the building
will just sit there and deterisrate and could possably be misused by
any future owner,

The granting of variance cannot possitly adversely affect public
health, safety, morals, prosperity, order or general welfare. The
alley's functional use will not be adverselv affected as there is
still plenty of rear vard and varkineg arez between buildings and
alley. Trash collection will not te hindered,

General spirit and intent of Title 28 will be fulfilled by the
granting of variance. The surrounding neigtbors are pleased with
the idea that this neirhborhossd oroblenm can te ctanred into a neigh-
borhood asset by making the rear buildire irto a residence. Sranting
the variance will not adversely affect property value and will relieve
me of some serious financial problems that I mirht otherwise have
with the property. I have pointed out that grantins the variance will
not affect the rights of adjacent property owners or public wilfare.
And due to the uniqueness of the lot there was no other choice to t.'he
“1ncsp£n+ nf thg b-“'lohntv

a2 nt o2

I would appreciate your aproval on this matter,

Sincerely,

AN s

eve Townsend
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W. L KORBER R G. WAYMIRE

BAUGHVIAN CO.
' ; - SWTOR N YO RS
PHONE 316/262.7271 330 LAURA . Y WICHITA. KANSAS 67211

State of Kansas )
; ) ss February 22, 1974
County of Sedgwick) 3
We, Baughman Company, Surveyvors in aforesaid county
and state do hereby certify that we did on this ?2nd day of February, 1974
survey Lots 113 and 114, Fairfax Addition to Wichita, Kansas.

On said lot is house No. 772 with an attached garage
which is in the clear of all boundary lines. There are no encroachments -
on said lot by builuings on the adjacent lots.

The accomganying plat is a true and correct exhibit
of said survey. 3
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BOARD OF ZONING APPEA._

CITY OF WICHITA, KANSAS

I. Name of.Applicant C{OIF/rac /r'q U Liva ek

Mailing Address_& 56 S sz icn (7207 phone_454-1031

Name of Authorized Agent ' = #rue Jow kel

Mailing Address_ (S5 < Mz <iou _Phone_&S£71034

Relationship of applicant to property is that of_(DWwn-er
(Owner, Tenant, Lessee, Other)

The variance requested is__ —nc  poear Duie LZ"”? /t.rn'r’”

reac \//arnl 2@ Crnd  wuel wida J/(:rfh._ﬁ"[—‘..,—-/a

for property located_ 7 2 2 Snicth Bl wimnt
L ety ide ; Keaws
and legally described as: Lrts N3 A //‘L/r Eairta v

C'l'_c‘—{’l (1’ nA‘+ \On o AL~ .,'hl*l"(‘I k{LeiS Pt sl

in the City of Wichita; and which is presently zoned_,:L,___.
The applicant herein, or his authorized agent, acknowledges:

* a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

b, That he has been advised of the fee requiremen'ts established
by Section 2.12.580 of the Code of the City of Wichita (ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

That all documents are attached hereto as noted in paragraphs
2, 3, 4, and 5 of the instructions,

oty ol o,
Applicant 7 :

Authorized Agent

OFFICE USE ONLY: Received in office of Secre ry, Board ‘of Zonin
Appeals_3:/5 A (a.m. - p.m.), Flan 19_F
together with appropriate fee ‘of $50.00.

o ///A

Signed




DATE

WICHITA-SEDGWICK COUNTY
April 26, 1976

METROFOLITAN AREA PLANNING DEPARTMENT

TO File

! FROM  Larry Dobson, Assistant Secretary

SUBJECT Case No. BZA 9-74 - Request for Variance

The above captioned case was denied by the Board of Zoning
Appeals and subsequently appealed to the District Court.
The Court remanded the matter back to the Board of Zoning
Appeals for a rehearing and instructed that there be no
time limit for the filing of an application for rehearing.
No application has been filed in the 1 1/2 years since
then.

In recently observing the site in the field it was noted
that the rear structure had been structurally altered on
the north and east sides to be in compliance with the re-
quired setbacks. It was also noted that a connecting roof
had been constructed between the two structures to classify
as a duplex, and that both structures were occupied.

Inasmuch as the setback violations no longer exist, this
file is now considered denied and closed.

\/;ﬁciiq @'—/g%‘—‘u

Larry Dpbson
Assistant Secretary

LD:bh




February 20, 1976

Mr. Charles M. Cline
405 Brown Building
Wichita, Kansas 67202

Re: Contracting Unlimited, Inc. vs.
The Board of Zoning Appeals
Case No. C-30618; BZA 9-74

Dear Mr. Cline:

The above captioned district court case was heard on
October 15, 1974, in Division 8. The journal entry

from those proceedings remanded the matter back to the
Board of Zoning Appeals for a rehearing of the entire
matter. There was also to be no time limit for the
filing of an application for rehearing. However, over

a year has passed without the filing of said application,
and perhaps the plaintiff no longer has an interest in
pursuing the matter.

If there is still a possible intent of filing an application,
we will be happy to review the procedure with you, and if not
we would appreciate knowing this also, so that our case file
might be taken from an active status.

Sincerely,

)

Lar: bson
Assistant Secretary
Board of Zoning Appeals

LD:bh
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METROPOLITAN AREA PLANNING DEPARTMENT

BUBJECT

9, »
WICHITA-SEDGWICK C NTY DATE

December 23, 1974

The Files \
Jack H. Galbraith, Chief Planne )—\Q

Case No. BZA 9-74 - Request for variance

On this date Genevieve Williams came in and discussed what

was needed to refile subject case for reconsideration by the
Board of Zoning Appeals. Our conversation basically turned

into an argument about whether or not dwelling units were

really appropriate on alleys. Her desire was simply that I
write a favorable recommendation to the Board of Zoning Appeals.
My general advice to her was that I don't feel dwelling units
are appropriate on alleys and that I felt conversions of garages
on alleys were not appropriate for neighborhoods. I advised
her what was necessary for this to be submitted for reconsideration,
however, she advised that she would contact me again after the
first of the year.

JHG:js
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BHE CITY OF WICHITA

' ON SAFETY
OFFICE OF LAW DEPARTMENT DATE November 4, 1974 PHASE II
O Jack H. Galbraith, Secretary, Board of Zoning Appeals
FROM Lawrence J. Beilman, Assistant City Attorney

SUBJECT Contracting Unlimited, Inc. vs.

The Board of Zoning Appeals,
Case No. C-30618, BZA 9-74

Jack, attached is a court certified copy of the Journal Entry of Judgment I filed
today in the above referenced matter.

Please advise the Board of Zoning Appeals of those things we discussed the day of
the District Court hearing and the status of this matter presently.

As per our agreed Journal Entry, plaintiff is to be allowed to refile for a re-
hearing of this matter de novo, i.e., a second rehearing of the entire matter, and
are to be allowed to present any and all evidence pertinent to the matter. Also,
there shall be no time limitation for the refiling for the rehearing and we have
agreed to not raise the defense or requirement that there be new evidence that was
not presentable at the first hearing before a rehearing is allowed. Make sure

the Board of Zoning Appeals understands these stipulations when this matter
approaches the rehearing date on your agenda.

I believe it would also be advisable to be sure and tape record the rehearing and to
not give even the appearance that we, as the city, are attempting to unduly influence
the Board of Zoning Appealsin their decision. It is my personal opinion that, if
feasible, all the public Board of Zoning Appeals meetings should be tape recorded
for our own protection and preservation of a complete record.

If you or the Board of Zoning Appeals have any questions, please contact either
me or Rich Shull, your current legal counsel.

LIB:kh
cc: John Dekker, Director of Law
Richard A. Shull, Assistant City Attorney, Current Legal Counsel to the Board
of Zoning Appeals
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JOHN DEKKER

City Attorney @
LAWRENCE J, BEILMAN
Assistant City Attorney
600 Gity Building Annex

Wichita, Kansas 67202
262-0611 Ext. 245

IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

CONTRACTING UNLIMITED, INC.,

Plaintiff,
Case No. C-30618

vs.
Division No. 8

BOARD OF ZONING APPEALS OF
THE CITY OF WICHITA, KANSAS,

Defendant.

JOURNAL ENTRY

NOW, on this 15th day of October, 1974, the above entitled matter comes
regularly on for trial before the Court, the plaintiff appears by and through its
counsel, Charles M. Cline, and the defendant appears by and through its counsel,
Lawrence J. Beilman, Assistant City Attorney.

THE COURT, after hearing statements of counsel and considering briefs
filed and submitted by both parties and being fully and duly advised in the premises,
upon stipulation and agreement by the defendant, finds that the matter should be

remanded back to the Board of Zoning Appeals for a rehearing of the entire matter,

do novo; and, further, that there shall be no time limitation nor defense of time

for the filing of an application for rehearing; and, further, the defense of new

evidence discovered after first hearing before a rehearing is allowed shall not be

raised by the defendant; and, further, that plaintiff shall be graated a full and

complete rehearing and be allowed to present any and all evidence pertinent to
this matter.
IT IS, THEREFORE, PURSUANT TO SAID STIPULATION AND AGREEMENT
BY THE DEFENDANT, ORDERED, ADJUDCED, AND DECREED that this matter
iz remanded to the Board of Zoning Appeals for a rehearing, do novo, and that
there will be no time limitation nor defense of time for the filing of an application

for rehearing and, further, the defense of new evidence discovered after first
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hearing before a rehearing is allowed will not be raised by the defendant, and
that the plaintiff be granted a full and complete rehearing and be allowed to
present any and all evidence pertinent to this matter.

It is further ordered that the costs of this action shall be assessed
against and paid by the plaintiff.

IT IS SO ORDERED.

TOM RAUM

Judge Nicholas W. Klein

District Court, Division No. 8
APPROVED:

Lawrence J. Beilman, Assistant City Attorney
Attorney for Defendant, Board of Zoning
Appeals of the Gity of Wichita

Charleis M. Cline

Attorney for Plaintiff

gi\.
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1k of the District Court, The above

Certilipanp ol y of the original instrument

3 rue and ct cop o 4
e or of record in this court.

which is on fil
Done this LE day of _ML—— 19—1#

1. VAN ARSDALBY Clerk

Deputy
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WICHITA-SEDGWICK COUNTY DaATE

METROPOLITAN AREA PLANNING DEPARTMENT October 16, 1974

The Files

Jack H. Galbraith, Chief Planner

SUBJUECT pya 9-74 (Rehearing)

Steve Townsend, agent for Contracting Unlimited, was in the
office on this date to obtain a copy of a BZA application.

I supplied Mr. Townsend with a copy of the application forms
for refiling his application, schedule of meeting and closing
dates and advised him we would need an updated ownership list,
a new filing fee and a new statement of facts wherein he should
point out any and all facts he wants brought before the Board.

I requested that Mr. Townsend, or any other agent for the appli-
cant, contact me personally when discussing this case.

JHG:]js




October 10, 1974

Lawrence J. Beilman, Assistant City Attorney
Jack H. Galbraith, Secretary to Board of Zoning Appeals

Contracting Unlimited, Inc., vs. Board of Zoning Appeals
Case No. C-30618

This is to acknowledge that I will be available on Tuesday,
October 15, 1974, for possible call for my testimony regarding
subject case.

By memo of May 22, 1974, you were furnished with a copy of
the following information:

- BZA Minutes pertaining to Case No. BZA 9-74.

Correspondence forwarding copy of Resolution,

Copy of Resolution No. BZA 9-74.

» Correspondence to applicant setting forth the Board's
action to deny the application.

5. Secretary's Report to the Board.

6. Notice to Adjoining Property Owners.

7. Applicant's Statement of Justification and accompanying

Survey.
8. Application.

BWN e
.

By memo of June 20, 1974, we furnished you a copy of Martha
McMurry's comments as related to the facts surrounding the case
as she recalled them. All of the above information is in the BZA
case file and is available to you.

In the past not all BZA hearings have been taped, and in checking
our records we find that the April 23, 1974 hearing, at which
subject case was heard, was not taped.

A presentation map, such as used in the BZA hearing, is being
prepared and will be available for your use. I would suggest
that we meet sometime tomorrow (Friday) to discuss this case
since Monday is a holiday and the trial is set for Tuesday.

JHG:LD:js
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THE CITY OF WICHITA e
OFFICE OF LAW DEPARTMENT DATE October 9, 1974 PHASE II

Jack H. Galbraith, Secretary, BZA
Lawrence J. Beilman, Assistant Gity Attorney

SUBJECT Contracting Unlimited, Inc. vs.
BZA, Case No. C-30618

Jack, this matter is set for trial 10/15/74 at 9:00 A .M. in Division 2 of
District Court. Iam not certain how the court will wish to proceed on this
matter; therefore, I will need for you to be available in the event the court
wants testimony from you regarding this case. Also, have available all
materials pertinent to this matter including the tape of the hearing of this
matter before the Board.

I will be in touch with you before the trial.

ssistant City Attorney

METROPDLITAN |
PLANNING




Larry Beilman, Legal Counsel to the Board of Zoning Appeals

Jack H, Galbraith, Secretary

Summons associated with Case No. BZA 9-74

Concerning the above captioned case and the allegations

in the petition concerning advice Martha McMurry gave to

Mr. T d, I r tly furnished her copies of the material
and asked for her comments. Whether or not it is beneficial
to you, attached is a copy of her reply that I received today.

If you have any questions, please advise.

JHG: js

Attachment




COMMENTS : Contracting Unlimited, Inc. vs. Board of Zoning Appeals of
the City of Wichita, Kansas

Mr. Townsend was referred to the Planning Department by the Division
of Central Inspection in regard to requesting a variance of side and rear
yard requirements for property located at 722 S. Belmont. because the de-
tached garage located at the rear of the property appeared to extend into the
required rear and side yard setbacks. As Assistant Secretary for the Board
of Zoning Appeals, I discussed the problem with a zoning inspector and Mr.
Townsend. The inspector explained that the previous owner had been notified
that the structure appeared to violate the setback regulations and that use of
a detached garage for residential or office purposes was not permitted by the
zoning regulations for that district.

According to Mr. Townsend, the garage had been converted for residential
purposes prior to his purchasing the property and this had influenced his de-
cision to buy the property. We discussed the possibility of attaching the
garage to the house to convert it into a duplex, which would be a permitted use
in the "A" Two Family Dwelling District. However, some uncertainty existed
as to the exact distance from the rear structure to the property lines, and
I suggested that Mr. Townsend obtain a survey to see if it would be necessary
to apply for a variance . I pointed out that according to the provisions of the
zoning ordinance, a rear yard located adjacent to a platted alley is measured
from the center of the alley.

The survey subsequently obtained by Mr. Townsend did indicate that
the structure violated the required rear and side yards, and he again
contacted me about filing an application for variance. I did not assure Mr.
Townsend that the recommendation of the staff to the Board of Zoning
Appeals would be favorable. I in fact explained that the Board's recent
action of similar cases (for example, those involving Clewal Construction,
Inc.) would appear to indicate that it was unlikely that the Board would act
favorably on his request because it would be especially difficult to justify
the condition requiring "uniqueness" to exist since the previous owner had
created the violations. I explained that the Board would have  po, find all
five conditions to exist as required by state stamten""gl didchssed in derail
the issues involved in fulfilling each of the five conditions, pointing out
why, in my opinion, Mr. Townsend might have difficulty in meeting them
with regard to the property in question. I had several subsequent conver-
sations with him, and reviewed his statement of justification with him over
the telephone and in the office prior to his filing the application.

During the course of these conversations, Mr. Townsend stated that he
thought that the presence and specific location of a "natural spring' on his
property might constitute uniqueness because the garage should not be
constructed so as to be located on the spring. I said that was possible,
but that I could not say what the determination of the Board would be because the
actual problem was created by the actions of the property owner. In addition,

I pointed out that the property itself would have to be viewed to see if the
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required conditions could be found to exist, especially with regard to assessing
the possible effect that granting the variance could have on adjacent property.
Mr. Townsend requested that we go together to look at the property, but

1 told him that since I was leaving Wichita and would have no part in preparing
the Secretary's report tothe Board, my viewing the property would serve no
purpose. I assured him that the property would be field checked prior to
preparation of the report to evaluate whether or not, in the opinion of the

staff, it conformed with the five conditions required by law to be found to

exist before a variance can be granted.




COMMENTS : Contracting Unlimited, Inc. vs. Board of Zoning Appeals of
the City of Wichita, Kansas - i

Mr. Townsend was referred to the Planning Department by the Division
of Central Inspection in regard to requesting a variance of side and rear
yard requirements for property located at 722 S, Belmont because the de-
tached garage located at the rear of the property appeared to extend into the
required rear and side yard setbacks. As Assistant Secretary for the Board
of Zoning Appeals, I discussed the problem with a zoning inspector and Mr. -
Townsend. The inspector explained that the previous owner had been notified
that the structure appeared to violate the setback regulations and that use of
a detached garage for residential or dffice purposes was not permitted by the
zoning regulations for that district.

According to Mr. Townsend, the garage had been converted for residential
purposes prior to his purchasing the property and this had influenced his de-
cision to buy the property. We discussed the possibility of amaching the

the house to convert It into a duplex, which would be a permitted use
in the “Two Family Dwelling District. However, some uncertainty existed
as to the exact distance from the rear structure to the property lines, and
1 suggested that Mr. Townsend obtain a survey to sce If it would be necessary
o apply for a variance . I pointed out that according to the provisions of the
zoning ordinance, a rear yard located adjacent 1o a platted alley Is measured
from the center of the alley. i .

The survey subsequently obtained by Mr. ‘Townsend did indicate that
the structure violated the required rear and side yards, and he again
contacted me about filing an application for variance. 1 did not assure Mr.
“Townsend that the recommendation of the staff to the Board of Zoning .
Appeals would be favorable. 1in fact explained that the Board's recent
action of similar cases (for examiple, those involving Clewal Construction,
Inc. ) would appear to indicate that it was unlikely that the Board would act
favorably on his request because it would be especially difficult to justify
the conditlon requiring “uniqueness” to exist since the previous awner had
created the violations, 1 explaincd that the Board would have go, fin
five conditions to exist as required by state statute;“aid
the issues involved in fulfilling each of the five conditions, pointing out
why, in my opinion, Mr. Townsend might have difficulty in meeting them
with regard to the property in question. [had several subsequent conver-
sations with him, and reviewed his statement of justification with him over
the telephone and in the office prior to his filing the application.

During the course of these conversations, Mr. Townsend stated that he
thought that the presence and specific location of a "natural spring” on his
property might constitute uniqueness because the garage should not be
constructed 5o as to be located on the spring. 1 sald that was possible,
but that 1 could not say what the determination of the Board would be because the
actual problem was created by the actions of the property owner. In addition,

1 pointed out that the property itself would have to be viewed to sce it the

required conditions could be found to exist, especlally with regard to assessing
the possible effect that granting the variance could have on adjacent property.
Mr. Townsend requested that we go together to look at the property, but

1 told him that since I was leaving Wichita and would have no part in preparing
the Secretary's report tothe Board, my viewing the property would serve no
purpose. 1 assured him that the property would be field checked prior to
preparation of the report to evaluate whether or not, in the opinion of the

staff, it conformed with the five conditions required by law to be found to

exist before a variance cdn be granted,




May 24, 1974

Larry Beilman, Legal Counsel for Board of Zoning

Jack H. Galbraith, Secretary

Summons associated with Case No. BZA 9-74

On May 22, 1974 we forwarded a copy of materials furnished
to Charles Cline associated with the above captioned case.
Today I received the attached summons and petition. I am
particularly concerned about the reference as to a former
employee, Martha McMurry, giving advice that the staff would
support this request. Upon your review of this information
I would appreciate discussing this matter with you at your
convenience. Please be advised that also attached with the
summons, which I did not Xerox for you, were copies of the
material I furnished to you previously.

JHG:j8
Attachment

cc:  John Dekker, Director of Law




May 23, 1974
Mr, Steve Townsend
658 South Mission
Wichita, Kansas 67207
Subject: Case No. BZA 9-74

Dear Mr. Townsend:

As you have requested, please find enclosed a copy of the
Minutes of the Board of Zoning Appeals meeting of April 23,
1974, that pertain to your request for a variance. We have

also furnished a copy of these minutes to your attorney,
Mr. Charles Cline, along with other documents in the file.

If we can be of further assistance to you please contact
our office.

Sincerely,

Jack H, Galbraith
Secretary




May 22, 1974

Larry Beilman, Legal Counsel to Board of Zoning Appeals

Jack H. Galbraith, Secretary to Board of Zoning Appeals
Notice of Appeal to District Court on Case No. BZA 9-74

On this date I, along with John Dekker, was served a notice
of appeal to District Court on the above captioned case.
Charles Cline, who now represents the applicant Mr. Steve
Townsend, contacted our office and requested that we furnish
the minutes of the Board of Zoning Appeals meeting that
pertain to this case along with copies of other documents
in the file. We therefore furnished him the following in-
formation, a copy of which is attached for your information
and files:

1. BZA Minutes pertaining to Case No. BZA 9-74.

2. Correspondence forwarding copy of Resolution.

3. Copy of Resolution No., BZA 9-74.

4. Correspondence to applicant setting forth Board's action
to deny application.

5. Secretary's report to the Board.
6. Notice to Adjoining Property Owners.

7. Applicant's Statement of Justification and accompanying
Survey.

8. Application.

' Please advise if we can furnish you any additional information.

JHG:is

cc: John Dekker, Director of Law




WENDELKEN, |
CLINE &
CROCKETT

ATTORMEYS AT LAW

sUITE 408 mROWN BLOG..

WICHITA, KANBAS 87202
(s1e) 2083-7508 |

BEFORE THE BOARD OF ZONING APPEALS

? MATTER

)

)

OF )
)

BZA 9=74 )
)

NOTICE OF APPEAL TO THE DISTRICT COURT

TO: JACK GALBRAITH, Secretary of the Board of

Zoning Appeals, and JOHN DUKXER, City Attorney.

TAKE NOTICE that Contracting Unlimited, Inc., does and has
appealed to the District Court of Sedgwick County, Kansas from the
decision rendered and made in the above entitled action of the Board of
Zoning Appeals on April 23, 1974, wherein their application for a
variance was denied, and from all other rulings and findings of said

Board adverse to Contracting Unlimited, Inc.

DATED: May 22, 1974

WENDELKEN, CLINE & CROCKEIT
'\ttorne','n for C racting Unlimited, Inc,

A

Charles M, Cline

ACENOWLEDGEMENT OF SERVICE

The undersigned, Jack Calbraith, Secretary of the Board of
Zoning Appeals and John Dekker, City Attorney, acknowledpe service: ofithe
foregoing Notice of Appcal to the Sedgwick County District Court by Con-

tracting Unlimited, Inc. on this day of Hay, 1974,

sl22/77

Jack Galbraith

John Dekker




May 1, 1974
Mr, Steve Townsend
658 South Mission
Wichita, Kansas 67207
Dear Mr. Townsend:

Subject: Case No. BZA 9-74 -
Request for Variance

Enclosed is a signed copy of the Resolution adopted by the Board
of Zoning Appeals on April 23, 1974, in connection with your
request for a variance to reduce the required side yard setback

adjacent to the north property line of Lot 114 from six feet to
5.5 feet and to reduce the required rear yard setback from 20
feet to 17 feet on property zoned the "A" Two Family Dwelling
District, and generally located east of Belmont in an area south
of Gilbert.

This Resolution reflects the official action of the Board .- -
to deny your request, It is forwarded to you for your infor-
mation and files.

If you have any questions concerning this matter, please call our
office.

Sincerely,

Jack H. Galbraith
Secretary
JHGi1 s
Encl.
ccy Contracting Unlimited, 658 S. Mission, 67207
Robert Feldner, Supt, of Central Inspection
Ralph Eberly, City Clerk
Joe Donnelly, Central Inspection




RESOLUTION NO, BZA 9-74

WHEREAS, Contracting Unlimited, Inc., 658 S. Mission,
Wichita, Kansas, 67207, requests a variance as provided in
Section 2.12.590.B, Code of the City of Wichita to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,

Sedgwick County, Kansas. Generally located east
of Belmont in an area south of Gilbert.

WHEREAS, proper notice as required by ordinance and
by the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals, did at the meeting
of April 23, 1974, consider said application; and

WHEREAS, the Board of Zoning Appeals has found that the
variance requested does not arise from such condition which is
unique to the property in question and which is not ordinarily
found in the same zone or district; and is in fact created by the
actions of the applicant (owner) inasmuch as he converted an
accessory storage structure to a residential structure in violation
of the zoning ordinance.

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will adversely affect the
rights of adjacent property owners or residents inasmuch as it
will permit the conversion of an accessory structure to a dwelling
unit whose only logical access will be from an unpaved alley.

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 of which variance
is requested will not constitute unnecessary hardship upon the
property owner represented in the application since the main
structure may still be used for residential purposes and the
accessory building may still be used for accessory storage; the
hardship created by the inability to utilize the accessory structure
for residential purposes after it has already been remodeled for
such use was entirely created by the actions of the applicant.

WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine whether or not the requested variance would
adversely affect the public health, safety, or general welfare.

WHEREAS, the Board of Zoning Appeals has found that the
variance requested will be opposed to the general spirit and intent
of Title 28, in that the Zoning Ordinance is designed to eliminate
construction of residential structures whose primary access is
from alleys.

WHEREAS, each of the five conditions required by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.




Resolution No. BZA 9-74
Page Two

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita, that this request for a variance
to reduce the required side yard setback adjacent to the north
property line of Lot 114 from six feet to 5.5 feet and to reduce
the required rear yard setback from 20 feet to 17 feet on property
zoned the "A" Two Family Dwelling District, and legally described
as follows:

Lots 113 and 114 in Fairfax Addition to Wichita,

Sedgwick County, Kansas. Generally located
east of Belmont in an area south of Gilbert.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of April, 1974.

James Richardson, Chairman

ATTEST:

See ol B

J@ H. Galbral¥fh, Secretary




April 24, 1974

Mr. Steve Townsend
658 Bouth Mission
Wichita, Kansas 67207

Dear Mr, Townsends:

Subject: Case No. BIA 9-74 -
Pequest for Varianco .

At the regular meeting of the Board of Zoning Appeals on
April 23, 1974, your request for a variance to reduce the
raquired side yard setback adjacent to the north property

line of lot 114 from six feet to 5.5 faet and to roduce the
required rvear yard setback from 20 feet to 17 feet, on property
goned the "A® Two Family Dwelling District, and generally
located on the east side of Belwont in an area Detwaen Gilbert
and Morris, was considered,

It was the action of the Board to deny this request. A
Resolution is being prepared which sets forth the official
action of the Board and you will be mailed a copy as soon
as the signatures of the Chairsan and Secretary have been
obtained,

1If you have any guestions, please call our oifice.

Sincerely,

Jack H. Galbraith
JHG: is Secretary

cc: Contracting Unlimited, 658 S. Mismion, 67207
Ms. Wanda Reed, 721 5, Crestway, 67218
Robert Feldner, Supt., of Central Inspection
Ralph Eberly, City Clerk
Joe Donnelly, Central Inspection
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SECRETARY'S REPORT
CASE NO, BZA 9-74

APPLICANT: Contracting Unlimited, 658 S. Mission, Wichita, Kansas
67207

AGENT: Steve Townsend, 658 S. Mission, Wichita, Kansas 67207

REQUEST: Variance pursuant to Section 2.12,590.B, Code of the
City of Wichita, to reduce the regquired side yard setback adjacent
to the north property line of Lot 114 from six feet to 5.5 feet and
to reduce the required rear yard setback from 20 feet to 17 feet.

GENERAL LOCATION: On the east side of Belmont in an area between
Gilbert and Morris.

ZONING: Subject property is zoned the "A" Two Family Dwelling
District, as are those properties to the north, south, east, and
west.

LAND USE: Subject property contains a single family dwelling as
do those properties to the north, south, and west. The property
to the east contains a duplex. Subject property also contains a
detached accessory structure next to the alley that is the purpose
of this request.

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2,12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district; and
is not created by an action or actions of the property
owner or the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners
or residents.

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the
application,




Secretary's Report
BZA No. 9-74
Page Two

4. That the variance desired will not adversely affect the
public health, safety, morals, order, convenien pros-
perity or general welfare; and

5, That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance)

COMMENTS BY THE SECRETARY

The zpplican: is requesting a variance of the rear yard and
one side yard setback in order to permit the use of an accessory
storage structure for residential purposes. The applicant desires
to attach the accessory structure to the main structure in order
to create a duplex, which is permitted in the "A" Two Family
Dwelling District; however, such duplex would violate the rear
yard setback and the north side yard setback required in the "A"
Two Famiiy Dwelling District and a variance of the setback require-
ments has been requested.

Some history of the property in question is warranted in order
to gain a complete understanding of this case. Subject property
contains a single family residence with attached garage which was
constructed in 1949, On December 11, 1967, the previous owner
of subject property, N. H. Cline, applied for a building permit to
erect a 38' x 22' detached garage on the property and construction
was completed on May 27, 1968. In February. 1969, the Department
of Central Inspection received several complaints that Mr. Cline
was vtilizing the accessory structure, not as a garage, but for
commercial and manufacturing uses in violation of the zoning ordi-
nance. On June 6, 1973, Central Inspection reported that the
violations had ceased. Shortly thereafter, Mr. Cline sold the
property to the present applicant, Contracting Unlimited, Inc.

On July 7, 1973, Mr. Steven Townsend, the agent of Contracting
Unlimited, applied for a building permit to repair the accessory
structure and to install windows. At that time, Mr. Townsend

was informed that the structure could not be utilized for commercial
or residential purposes and the application for a permit filled out
by Mr. Tovmsend states that the structure would not be utilized
for commercial or residential purposes. Several weeks ago, Mr.
Townsend approached Central Inspection for a certificate of occu-
pancy to use the structure for residential purposes and was in-
formed that such a use would be in violation of the zoning
ordinance.
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Secretary's Report
BZA 9-74
Page Three

In viewing subject property in the field it was noted that
the structure, for all intent and purposes, has already been con-
verted to a residential structure with plumbing facilities and a
separate mailbox with separate mailing address although no building
permit had ever been issued to allow such a conversicn. It was
also noted that access to the structure would almost certainly be
from the alley as the main residential structure only has enough
parking space to provide for the main structure and additional
parking would occur adjacent to the alley in the rear yard setback.
In regards to the violation of the north side yard setback, it was
observed that although the distance from the accessory structure
to the property line is only 5.5', the actual distance to the
fence line of the progerty to the north is 8 feet, there are three
rather large trees growing on the property line itself and apparent-
ly the property owner to the north decided to construct his fence
some two or three feet inside his own prcperty rather than eliminate
the trees.

UNIQUENESS

The applicant states in his letter of justification that the
existance of an undergrcund natural spring necessitated the
location of the accessory structure causing unique circumstances.
However, it is the opinion of the Secretary that the variance re-
quested dces not arise from such condition which is unique to the
property in questicm, and was in fact created by the actions of
the applicant (cwner) in that he converted an accessory storage
structure to a residential structure in violation of the zoning
ordinance.

ADJACENT PROPERTY

Tt is the opinion of the Secretary that the granting of the
variance will have an adverse effect on the adjacent property
owners as it will permit the conversion of an accessory structure
to a dwelling unit whose only logiczl access will be from an un-
paved alley. The development of subject property for a duplex
will not b= compatible with adjacent single family homes to the
north and south.
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Secrntary's Report
BZA 9-74
Page Four

HARDSH

The applicant has attempted to justify hardship by referring
to the fact that he purchased the property with the intention of
converting the rear building into a residence and if the appli-
cation for a variance is not granted he will have purchased an
asset which has no use. It should be recognized that unnecessary
hardship must arise from the strict application of the zoning reg-
ulations to the specific piece of property. In other words, the
hardship must be created by the provisions of the ordinance. It
is the opinion of the Secretary that the hardship in this case
was not created by the provisions of the ordinance, but rather
by the actions of the applicant. The main structure may be used
for residential purposes and the accessory building may still be
used for accessory storage; the hardship created by the inability
to utilize the accessory structure for residential purposes after
it has already been remodeled for such use was entirely created by
the actions of the applicant.

PUBLIC INTEREST

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety or general welfare; however,
the requested variance does involve setbacks which are interiorly
located within the block.

SPIRIT AND INTENT

In the opinion of the Secretary, the variance requested will
be opposed to the general spirit and intent of Title 28, in that
the Zoning Ordinance is designed to eliminate construction of
residential structures whose primary access is from alleys.

RECOMMENDATION
Inasmuch as all five conditions necessary to the granting of

the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.
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BOARD OF ZONING APPEALS
Room 402 City Buildiny Annex
104 South Main Streat
Wichita, Kansas 67202

April 2, 1974
NOTICE TO ADJOINING PROPERTY OWNERS:

An application has been filed by Contracting Unlimited, 658
South Mission, Wichita, Kansas, pursuant to Section 2.12.590.B,'
code of the City of Wichita, requesting a variance to reduce the
required side yard setback adjacent to the north property line
of Lot 114 from six feet to 5.5 feet and to reduce the required
rear yard setback from 20 feet to 17 feet on property zoned the
"A" Two Family Dwelling District, and legally described as follows:

Lots 113 and 114 in Fairfax Addition to
Wichita, Sedgwick County, Kansas. Generally

located east of Belmont in an area south of
Gilbert.

This application has been assigned Case No. BZA 9-74,
and will be considered by the Board of Zoning Appeals at its
meeting on Tuesday, April 23, 1974, at 1:30 p.m., in Room
401 City Building Annex, 104 South Main Street, Wichita,
Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this
matter. You are also welcome to speak or be represented by
a spokesman at the Board of Zoning Appeals meeting when this
matter will be considered.

If additional information is desired so that you may be

fully informed on this matter, please call the Metropolitan
Area Planning Department at 262-0611, Extension 205.

Jack H. Galbraith
‘?7 Mf—;';;*’l“u /ﬂ Secretary 4 W”AC
. ' 2; Querrisier

y.2-7Y
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Steve Townsend
658 5. Mission
Wichita, Kansas 67207

March 20, 197k

Gentlemen:

T submit that the rear btuilding at 722 S, Felmont, leraly known
as, Lots 113 and 11k, Fairfax Addition to Wichkita, Kansas, lacks 2.8
feet to meet rear vard reguirements and 2lso lacks .5 feet on one
side for side vard reguiremerts for a residence. The requirements
stated in the city ordinances for this location and 2oning are: there
must be 20 feet from the rear of the buildirg to the center line of
the alley, and that there must te 6 feet between the tuilding and
property line in a side yard.

In the future T wonld like to use the rear buildine as a resi=-
dence, The resr tuilding was bnilt and rlaced or the lot for reasons
that we feel are unigque to this property. First, the lot is sub=-
standard in that it is smaller than the tynical 1ot of today which
compounds the orotlems of space and thus the rlacement of tuildinrs.
The front house was built in the typicel location as are the neighbor-
ing homes. This haopered to place it on a natural scring, which
is on the front rart of the lot. This natural spring saturates the
local ground year round, ccntinualy floodirg the foundation of the
front house. I have put in a sump system under the house which 1s
not usually don¢ in homes that do not have basements. Generally, I
have seent a lot of time and morey trying to care for this problem
without success. We feel that this: is rather unusual and unique.
Pecause of the spring the rear building was tuilt at the rear of the
1ot so it would te removed from the problem area. If tiis had not
been done it too would have teen a building with 2 bad record of
serisus settling and maintence problems. For the owner this would
have bteen disasterous. The rear building was also placed off
center to a small derree so that one of the neighborhoods natural
assets and some that lends beauty and value t> the property
would not be eut dowm, a tig Maple tree. Trees are expensive to cut
down and remove.

We feel that granting the permmit for variance will not infringe
unon the rirhts of adjacent or surrounding provertv owners. The
majority of the easments are still there in the full amount or just
a small anount less than full,

If the variance is not granted it will constituate a hardship
upsn me because I bousht the proverty with the intention of convert-
ine the rear building into a residence, This can be done by the
rrantingof a variance and fulfilling the needs of central inspection
for a durlex. If it does not havren this way I will kave boupht a
building that will have no real and positive use that could benefit
my property or the neighborhiood. In the psst this rear building
has been an extreme protlem to the neighborhood because of the
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improper way the rast owner has used it. He not only had many complaints
but he violated several city ordinances by the way he used it. I am
saying that with the proper conversion to a residence, it will bte a
good looking asset to the neightorhood, and to my property. It will
also eliminate possitle impriper and illeral use of the boilding.

It is not financialy feasitle to alter the tasic structure to meet
ordinances required on the rear and side yards. If this hardship
is not relieved I will have bourht and payed for something that is
not usable to me and not an asset to the rieighbornood, the bnilding
will just sit there and deteriorate and could possably be misused by
any future owner,

The granting of variance cannot possibly adversely affect public
health, safety, morals, prosperityv, order or general welfare. The
alley's functional use will not be adverselv affected as there is
still plentv of rear vard and varking area between tuildings and
alley. Trash collection will not te hindered,

General spirit and intent of Title 28 will be fulfilled by the
granting of variance. The surrounding neighbors are pleased with
the idea that this neirhborhosd problem can te cranred into a neirhe
borhood asset by maxing the rear buildire irto a residence. Grantine
the variance will not adversely affect property value and will relieve
me of some serious financial problems that I might otherwise have
with the property. I have pointed out that grantinc the variance will
not affect the rights of adjacent property owners or public wilfare.

And due to the uniqueness of the lot there was no other choice to the
placement of the building.
I would appreciate your aproval on this matter.

Sincerely,

Wl e

Steve Townsend




W.L KORBER R G. WAYMIRE

BAUGHMAN CO.

S U R ¥V E Y O R 8
PHONE 316/262.7271 330 LAURA

- WICHITA. KANSAS 67211

State of Kansas )

) 55 February 22, 1974
County of Sedgwick)
We, Baughman Company, Surveyars in aforesaid count' |
and state do hereby certify that we did on this ??nd day of February, 1974:
survey Lots 113 and 114, Fairfox Addition to Wichita, Kansas.

On said lot is house No. 722 with an attached garage
which is in the clear of all boundary lines. There are no encroachments
on said lot by bu:luings on the adjacent lots.

of said survey.
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W.L KORBER R G. WAYMIRE

BAUGHMAN CO.

B SUGER AR R e e g
PHONE 316/262.7271 330 LAURA

. WICHITA. KANSAS 67211

State of Kansas )

) ss February 22, 1974
County of Sedgwick) ‘ i

We, Bnrughman Company, Surveyors in aforesaid éounty
and state do hereby certify that we did on this 2?2nd day of February, 1974

survey Lots 113 and 114, Fairfox Addition to Wichita, Kansas.

On said lot is house No. 722 with an attached garage
which is in the clear of all boundary lines. There are no encroachments
on said lot by bu:luings an the adjacent lots.

The accompanying plat is a true and correct exhibit
of said surv

s Ao <
wl AL

Surveyor
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721 South Crestway
Wichita, Kansas 67218
April 12, 1974

Board of Zoning Appeals

City Building Annex, Room 401
104 South Main

Wichita, Kansas 67202

Re Case No. BZA 9-74

Gentlemen:

I firmly object to any relaxation in the easement requirement as
petitioned by Mr. Townsend.

I have recently purchased the duplex at 721 - 723 South Crestway.
I had previously Tived in Travel Aire City where restrictions are almost
nonexistent. There I have seen the quality of renters who will live
in alley-located dwellings. My experience as a community health nurse
reinforces this observation. I feel I would need a fence along my prop-

erty as a protection; yet, I can i11 afford this expense at this time.
Also, I feel if this relaxation is granted to one person it will
probably ' lead to requests by other individuals, and thus a further de-
grading of the block.
Sincerely,

Wanda Reed
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Sy ¢ ) INSPECTION DEPARTMENT i
.7k 77 CITY OF WICHITA, KANSAS
a-. ﬂ.‘:? { + APPLICATION FOR RESIDENTIAL BUILDING PERMIT Y
LA = AND CERTIFICATE OF OCCUPANCY s
(Groups H. L J-1 and ]2)

Ay 5 ‘Wichita, Kansas ! 7 2 5 m,Z-jf
Appﬂuﬂonhhmbymd for & pernit ¢ At ! astructure at

S = {MW%M—WN:I{-MA To) j " o
Moo rr il : - e Street
in accordance with the fullowinx description and in conformity with the prommns of all laws and ordi-

nxma pertaining thereto. _
Garage Detached u/",!—‘

1-Family Dwelling O =
Use or Occupancy: 2.Family Dwelling 0 Garage Attached o amber of Rooms

¥ Multi-Family o Garage or Shed Only 0 In Twditng
Hmm Total Number of Family Unita  Number of Baths. umber of Other Rooma_________
Extrems Dimensions: Frontage on Street Depth Stories
Size of ! Concrete o [ Pirst Floor.
Basemer Foundation Concreta Blocks frn .o Secand Floor.
i _ Caling
" Frame u/ Concrete Block [ Wood Shingles [
Exterior Wall: Brick Veneer [J Brick o Roof Material: Compesition [
Stone Veneer [ Tile a e 0
Heat: Blower Furnacs [0 Floor O Closet O Coal O Wood O Wood or Coal
Gravity Pipe =] Attle O Stoves [ Gas 0O ol 0O Fireplace o
Number_ Number______ 1 Plaster o
mrm Pmnnmd?%p-ﬂuus. Walh:m'.ﬂn
Now?P TN e New Electrical Work: L NT CGas Fitting:

Aren 2f Dwelling Snace . L]

e, bamt. et
Building: Apcc'mry Smlcl:cn

1f Wrecking, Givé
Square Feet of 1
Floor Area:

y 0, - / i - / FAd gy \. /
& 4 / \ :
Estimate of Value: $_.._y. _h: GRiE ’.._.,___.
Is work being done Structure has been
under a contrect?oee . occupied as
L s B - 0

Owner........ . : P Address \
LA i e \
Designer. o i Address \

(Licensed Contractor)

By, By
(Authorized Representative)

INSPECTION DEPARTMENT RECORD

Zoning Dist. AA A RB B BB LC Permit Refused B
¢ D E F Permit Held Up for.

3 4

Fire Zone Application Taken by.

1 2




BOARD OF ZONING APPEA @ case no,_Z-74
CITY OF WICHITA, KANSAS FII.ED__?_—_-Z_Z-_Z?’

APPLICATION FOR VARIANCE

Name of Applicant Contrac f'fn‘. Walin ted

Mailing Address_ & 56 = rMiss ion (7207 phone_65¢-1¢3¢

Name of Authorized Agent ' -= teve Jeuwv Axand
Mailing Address LEs < Missioud Phone & £<~ 103§

Relationship of applicant to property is that of (éwn-er
(Owner, Tenant, Lessee, Other)

The variance requested is e rear Duwe Léf'nf, (it

feac \/.ra_rd 2.8 Lot 67nﬂl‘ side _Vord .5 Foct

for property located_ 7 Z 2 Spieth s liirinn

(Diel . e Keawvsg

and legally described as: Lots U3 L /)'1/! Fairto v

ﬂ&ﬂo{l‘f;l}m +n lUr'(lq.rfcrka.mJ.Sa =

in the City of Wichita; and which is presently zoned & :
The applicant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

b. That he has been advised of the fee requirements established
by Section 2.12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

That all documents are attached hereto as noted in paragraphs
2, 3, 4, and 5 of the instructions.

ConTpotany Corlomedeld free.

Applicant *

Authorized Agent

OFFICE USE ONLY: Received in office of Secretary, Board of zaninz
Appeals_R:/.S5 Zil(a.m. - p.m.), _M 22

together with appropriate fee of $50.00.

XMt

T9-402 Signed
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CEKRTIFICATE OF CWNERSHIP

LAWYERS TITLE INSURANCE CORFORATICN, Guarantee Title Division, hereby
certifies the following to be a true and correct list of the property owners as
shown by the last deed of record in the Cffice of the Register of Deeds of Sedgwick
County, Kansas, within a 200 foot radius of and including the following described
property, viz:

i
Lots 113 and 3¥5 in Fairfax
Addition to Wichita, Sedgwick County,

Kansas.

DESCRIFTION

OWNER/QWNERS/ADDRESS

FATRFAX ADDITION
Lots 25 & 26
Lots 27 & 28

Lots 29-30-31-32

Lots 33 & 34
Lots 35 & 36
Lots 37 & 38 & N B" of Lot 39

S 17' of Lot 39 & all of Lot 40
and N 16 of Lot 41

S5 9 of Lot 41 & all of Lot 42
Lots 105 & 106

Lots 107 & 108

Lets 109 & 110

Lots 111 & 112

Lots 113 & 114

Lots 115 & 116

Lots 117 & 118 .

Lots 119 & 120

Lots 121 & 122

‘élen Neiswander
c/o Dale E. Crane
857 Prairie Park Road

Pale E & Virginia Crane
857 Prairie Park Road

VBillie Joe Charles Sagerty &
Yoshie K. Sagerty
1801 Lexington Hoad 67218

wdean M. Wolcott
247 N. Parkwood Lane 67218

.A". Lester & Kathryn M. Reeves
727 S. Crestway 67218

Aoward W, & Louise S. Ulffers

733 S. Crestway 67218
»T{rry Eugene & Carol A. Colson

739 5. Crestway 67218

Harlan P, & Edna Pearl Boyce
743 S, Crestway 67218

Kovert C, & Edith L. Bailey
746 S. Belmont 67218

Aon & Clara Gooden
251 S. Belmont 67218

“Bessie Olson
732 S, Eelmont 67218

“fiite & Lambert Invest, Inc.
1144 5. Broadway 67214

Contracting Unlimited, Inc.
1) 858 5. lission 67207

Aarry I, Tillma
716 S. Belmont 67218

s-d{l;es H. & Denice C. FeClarnon
712 S. Belmont 67218

Kichard C. & Ada M. Kinney
706 S. Belmont 57218

«Ruth Kogers
702 S, Belwont 67218




@ @

FAIRFEX ADDITICN Cont’d

Lots 189-190-191-192 (E 70*) vCharles & Oma Haines
4223 E. Gilbert 67218

Lots 189-190-191-192 (W 62*) Vérold F. & Florence A. Weingartner
4221 E, Gilbert 67218

Lots 193 & 194 .)I‘ﬁmas H. & Mary E, Peterson
711 S. Belmont 67218

Lots 195 & 195 \Florence D, George
717 S. Belmont 67218

Lots 197 & 198 vtee A. & Eva M. Lorimor
723 S. Belmont ; 67218

ts 199 & 200 ~fames A. & Sharon L. Hall
727 S. Belmont 67218

Lots 201-202-203 Béorge M. Rakestraw, Dec’d
Haskell H. Tennant
731 E. Belmont 67218

Lots 204-205 vaClifford & Louise Howe
739 S. Belmont 67218

Lots 206 LAfillian Roy & Melissa A. Heath
745 S. Belmont 67218

Dated this 4th day of March, 1974 at 7:00 o’clock A. M.

LAWYERS TITLE INSURANCE CORPORATION
Guarantee Title Division

o Ll LUk
No, 341/f Title OUfficer




Form 223.021
i

PAYMENT NOTICE -
City of Wichita
PAY AT TREASURER'S OFFICE - FIRST FLOOR

Bldg & Elev, Elec. Elev. Insp. Exam, Fees
Hse, Mvr. Hse, Moving Licse. Mech.
0i1 Well Pav. uts _Plan, Plbg. Cert.
Sanitation Sewer Séjms Sidewalk
Street Trailer 2T

DESCRIPTION AMOUNT
Name ]
Address
Type Due Date

Comments:




