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SECRETARY'S REPORT
CASE NO. BZA 13-80

APPLICANT: William 2 Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, kansas.

REQUEST: An appeal pursuant to Section 2.12.590.4, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelling on a zoning lot establisi
by BZA Case No, 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 o1
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: Or the east side of Broadview and north of 3rd
Sireet.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertier

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant s appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.
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As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the cxisting structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure,

In the minutes you will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grantec
for the existing structure only. As you will also note,

Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback., In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage

also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required

to be five feet. The actual motion made by Mr. Jacob was that

the five conditions necessary for the granting of the variances

be found to exist and the variances be granted subject to the
staff recommendations.

A permit was issued by Central Inspection on March 1, 1879
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a single-family
dwelling. 1In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances, In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979.

On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Hill Addition. This resulted in the erection of
a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent «f Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.
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It is the opinion of the Sccretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this
site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is
also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal descriptionm,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When "he second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION:

In light of the legal opinion on the requirement that any
new residential zoning lots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the crealion of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.

e




L

The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Hain, Wichita,
Kansas, at 1:30 p.m. 5 <

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

a5 ‘Aroval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

Case No. B2A 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Ccde of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadv. in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
&y in _an area north of

GALBRAITH showed slides of the application area and reviewed the’
following comments from the Secretary's Report.

JURISDICTION:

The Beard has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.2, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:
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line. We have been advised that the fence on the pronerty to

the north is not on the property line, but rather, is one foot
on the, property to the north. If that is the case, a variance

is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law rtment, their opinion is
that since the only property affec i a variance of the side
yard setback is the property owner tc :@ north, and inasmuch as
that property owner is aware of the : :2st and knows the
location of the structure, the Eocard the authority to approve
the variance for a lesser arca than a rtised. The applicant
should be prepared, however, to provi the Board with the exact
dimension of the structure from the north property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular access to the carriage house has always been
from Belmont Avenue to the east. The applicant prcposes a new
curb opening {o Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north. :

UNIQUEMNESS : z
It is the opinion of the Secretary that this may be an

unique situation inasmuch as this structure has been located
here for over sixty years ané would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PRO

TETAs F opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate ngle family residence will be
done without expansion of the e ing structure and should be
an improvement to the neighborhood. : i
HARDSIIIP: - ' Fts 2 TR

It is the opinion of the Secretary that the strict appli-
cation of the provisions of the zoning oxrdinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC EST: . i
3 the opinion of the Secretary that the granting of

the variance desired will rot adversely affect the public

interest inasmuch as these variances arc located adjacent to

interior lot lines. E .
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g That the variance reguested arises from such condition
vhich is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent Property
OWners or residents. 5 %

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the Property owner represented in the appli-
cation. . i

That: the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and :

. That granting the variance desired will not be opposed to
- the general spirit ang intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETA
—_— o~ OLURLTARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of Subject property, four feet from the north prop-
erty line and eight feet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one owncership with property to the

The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yarg setback. fThe required side yard setback for

‘a residence in this "aa® zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not bhe altered, but rather the interior will
be remodeled and a detached garage will be construcf{ed south of
the existing structure. The proposed garage is alsdl shown as
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as cl i
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should he pointed out that a question has been raised as

to the exact location of the structure from the north property

Vit ooy .~

i IS a
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SPIRIT AND INTE i
Tt is the opinion of the Secretary that the granting of

the variance desired will not be opposed to the general spirit

and intent of the zoning ordinance inasmuch as the nonconforming

structure is not being enlarged and will be used as a permanent

residence, conforming to all other reguirements.

RECOMMENDATION: %

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the veriance be granted
subject to the following condition: :

1gs The north side yard setback and the rear yard setback
shall be reduced to _ and eight feet respectively for

the existing structure only.

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to'his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the corrcct measurement, for the existing

" structure only, and the rear yard sectback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
“G" had recommended that the application be approved.

TPAYLOR asked what the proximity of the heme on the property
to the east was to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect. .

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with. the
main house since the garage had now been sold. GRLBRAITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. . g

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.
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GALBRMTH asked the applicant to clarify the amount of
setback heing reguested. BENDER replied 3'4" on the north
ané &' on the back, were the actual measurements KOPIETZ
then saia the Board should lcave the reguest at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed -age structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing .;tructm.c..

No one else appeared in favor of the applxcatlcn, and no one

elsc appeared in opposition.
MOTION: JACOD moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the grantlng of a V:ll:l.'lnre: had
been found to exist.and that a variance be
granted to reduce the noxth side yard setback
to three feet for th sting structure only
and the rear vard ch.fac to cight feet for
both the existing s ture and any new structure.
(RICHARDSON was abscnt )

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTT NO. BZA 56-78

WHEREAS, Roger Bendexr, 247 N. Market, Wichita, Kansas,
requests a variance as prcvided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from ¢ fcot to 4 foot and the rear yard setback from 20 foot
to B foot, on property zoned the "AA" Single Family Dwelling
D'strlct, and legally described as:

Lots 34, 236, 38, 40 and 42, e*-‘cept South
16 feet of lot 42 on EBroadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. lly located o he
east side of Broa

Third Street.

WHERERS, proper notice ae& reguired by ordlnance|and by
the rules of the Board of Zoning Appeals has been glven, and

WHEREAS, the Board of Zoning Appeals did, at the meeting
‘of January 23, 1979, consider said application; and

WHERERS, the Board of Zoning Appeals has proper jurlvdlctlon
to consider said request fcxr a vnlanc‘_ under the provisions of
‘ Section 2.12.590.B, Code of the City of Wichita; and
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WIEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unigue to the prop-
erty in guestion and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the propexrty owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and -

WHEREAS, the Board of Zoning appcals has found that the
granting of the p ‘mit for the variance will not adversely af-
Fect the rights of adjacent property owners or residents inas-—
much as the conversion of this structure to-a separate single

family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Oxrdi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning hnppeals has found that the
variance desired will not adversely affect the public health,
safcty, morals, order, convenience, prosperity or general wel-
farc due to the fact that these varia-ces are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning Ordinance) inas-
much as the noncor.forming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requircments; and

WHEREAS, each of the five conditions required by Section
2.12.590.8, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard sctback from 6 foot to 3 foot and the rear yard setback
from 20 foot to B foot, on property zoned the "AA" Single Family

. Dwelling District, and legally described as:
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.

Lots 34, 36, 38, 40 and 42, except South

16 fect of lot 42 on Broadview in Hagney's
Replat of Capital HNiil Addi.tion, Sedgwick .
county, Kansas. Gen rally located on the

east side of Broadview in an area north of
Third Street . 1

be appreved subject to the follo‘.vihg condition:

1 fhe North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be recuced to eight (8) feet for
Loth the existing structure and any new structurec.

ADOPTED AT WICHITA, KAMEAE this 23xd day of January, 19

Tiary L. Kopietz,
ATTEST:

e ey ooy
Tarry Dobson, Assistant Secretary

case No. BZA 57-78 - pPlanned Parenthood of Kansas, Inc.,
158 Worth Grove, Tichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, reguests an
exception to permit the establishment of an of f-street
parking lot on property zoned the wa" Two Family Dwelling
District, and legally described as:

Lots 1 & 3 on Spruce St., in Stites Bros

second Addition to hita, Sedgwick County,

Kansas. Generally located on the west side

of Spruce in an arca north of Central (517
Spruce) .

GALERAITH showed slides cof the application area and reviewed
the fcllowing comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdicti . to consider this reqguest undexr
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the excoption provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SEC 'ARY :
ge an existing office building

The applicants desire “to enlar

i
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RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Secticn 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear vard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located cn the
east side of Broadview in an area north of
Third Street.

WHEREAS, proper notice as reguired by ordinance and by
th2 rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of ZYoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said ruguest for a variance under the provisions of
Section 2.12.590.B, Code of ' the City of Wichita; and

WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbac!s; and

WHEREAS, the Board of Zoning ! ppeals has f: 4 that the
granting @f the permit for the variance will noc! iversely af-
fect the rights of adjacent property owners or : . dents inas-
much as the conversion of this structure to a sc:arate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance)} inas-
much as the nonconforming structure I1s not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and
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WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side vard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Cenerally located on the
east side of Broadview in an area noxrth of
Third Street

be approved subject to the following condition:

1. Tha North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard seitback shall be reduced to eight (8) feet for
bath the existing structure and any new struct\.’re.

ADOPTED AT WICHITA, KANSAS thip 23rd day of J nuary, 1979.

ﬁf 1 / Zd f‘/
Magy ua\aplc tz/ Chadirman
AT’I‘ES'[,‘/(? Z%n\-} ﬂ

Lh»{ry Dol%/bn, Assistant Ss.cleta[}




DECEMBER 12, 1978

Members @

Board of Zoning Appeals
First Floor, City Hall
455 North Main
Wichita, Kansas 67202

It is my desire to purchase the Carriage House and lot (199 x 137)
located behind the house at 401 North Belmont.

My intent is to remodel the Carriage House and add a garase, to use as
my personal residence. The Carriase House already has three (3) existing
bedrooms, a living room, bath and kitchen on the second floor. The main
level has a large garage area, stai and two additional rooms. There
is a full basement under the house wi ~ 2n outside entrance and numerous
large windows for plenty of light.

The location of the Carriase House to lot (see plot nlan) is very
close to the north and east prooerty 1i . It has been located that
way since 1917 when it was built. I am not attaching any living areas
or additions to the existing house. The garage will be detached. There
are no easements of record on the nlat,

Residency for this structure has been established through the years; at
first by the servants and more recently by the owner from time to time.

In making this my residence, I will be entering the lot from Broadview
(west) and will have a Broadview street address. I have also located
(on the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
eight foot rear yard on the east be granted a variance so that I mav use
this structure for a residence. |

Coﬁial
A £ {.Lj_ f La‘é&-\__

Rogef D. Bender
Architect

RDB/eh

ARCHITECTURE ¢ INTERIORS o PLANNING
247 N. MARKET  WICHITA, KANSAS 67202 (316 264.4371
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o .d appear to be no ason for the insertion of
the 2 Mg o Al by 1 5 forth in the zoning
code. T 1o g ! 1ing t set forth in the code
clea 2 3 ] of tra r s platted
under regul 1 land not
platted ivis regulat 1s adopted in 1948. This would

t have been divided, subdivided
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Since the subdivi a minimun
width of 60' for reside 1 construction and since the zoning code
seems to incorpo: y refe St requirements, we believe that

pective of the date or manner
of plat ¢ subject to the 60' minimum width requirement. This
is not to s t a particular parcel of land was being used for
a particular purpose at the time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the
use cannot be changed, enlarged, expanded or intensified without
first meeting the requirements of the current regulations. This is
because our statutory scheme (K.S.A. 12-709) protects "existing
uses" from subsequent zoning but it does not protect either existing
zoning or merely anticipated uses. Zoning amendments gualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts) have been judicially held to be
within the police powers of the municipality.

The "zoning lot" amendment of the zoning code was adopted
subsequent to the adoption of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we
view it, the land falling within the category of the exemption of
Article 3-105(F), (lots, tracts or parc that have been sold off,
divided, sub-divided, re-subdivided or platted prior to January
1, 1948) need not be replatted nor f er subdivided or changed
to be utilized as all or part of a oning lot" under the zoning
code, Such lots, tracts separately or collectively
with others, or parts E minimum lot width require-
ment of 6u'. It appears re le to suggest that this inter-
pretation was the intent of : zoning code when referring to the
"reqgui of the subdivision rec ior Nor are the lots,
tracts parcels that were platted 1948 subdivision
regulati in ¥ hanged. On the contrary
they too may separately or ¢ ive] with others, or parts
thereof, meet the current minimum lot width requirement of the sub-

ivision regulations.
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The current subdivision regulations establish minimum

requirements as to the laying out or subdividing of land by way
of "platting" or "subdividing”. They trace their origin to 1948
and have been subsequently amended. One of the significant
amendments has been to establish a minimum width of 60" of platted
lots (measured at the t back lines) to be used for the uses
authorized in a residentially zoned district. The current provision
applies to all platting and subdividing subsequent to 1968. Again,
this refers only to establishing the minimum width size of the lots
on a particular plat The sub ision regulations adopted in
January of 1948 e hed a similar minimum lot width of 50°'.
Prior to 1948 th » were no subdivision regulations and consequently
no minimum lot widths had been est ished. The current subdiwvision
regulations specifically exempt from its provisions those lots,
tracts or parcels ich had been platted or subdivided prior to

sub

c

vi

1
<

January 1, 1948. In other words the bhdivision regulations were
looking forward to the "platting" exercises and exempted them from
the reguirements of the platting regulations adopted in 1948 as
subsequently amended.

The conclusion that we have reached is that all parcels of
land not previously utilized for a specific use under prior platting
or subdivision regulations are subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our
opinion that any building permit issued for construction of an
improvement on a lot or rcel of lar not meeting the current
minimum lct width requirement was improvidently issued.
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If we can be of further assistar

, please advise.

Respec t;:.;] ly submitted,

S

HRK:mb

cc: John Dekker




SECRETARY'S REPORT
CASE NO. BZ -

APPLICANT: William 2 Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.

REQUEST: An appeal pursuant to Section 2,12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelling on a zoning lot establis}
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolutica No. BZA 56-78 or
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of existing structure as a sirgle-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd
Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertier

LAND USE: All properties are developed as single-family

dwellings.
JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12,.590.4A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.
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BZA 13-80
BZA AGENDA
3-25-80

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure,

In the minutes you will note that the staff recommendation,
as part of the SBecretary's Report, was that the variances be grante:
for the existing structure only. As you will also note,

Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback. In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage

also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required

to be five feet. The actual motion made by Mr. Jacob was that

the five conditions necessary for the granting of the variances

be found to exist and the variances be granted subject to the
staff recommendations.

A permit was issued by Central Inspection on March 1, 1979

on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in

the legal) to remodel the existing structure into a single-family
dwelling. 1In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. 1In testimony given at a recent court
hearing, it was stated that the foundations for the garage were

in place for a number of months during 1979.

On January 23, 1980 a permit for the erection of a one-family
dwelling and attached parage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Hill Addition. This resulted in the erection of
a two story structure with a dwelling over the double pgarage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.
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BZA 13-30
BZA AGENDA
3-25-80

It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter irom the applicant Zoger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this
site plan that the Board justified the five conditioms necessary
to be found to exist prior to granting the variances. It is
also the opinion of the Secretary that had the applicznt submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a2 vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal description,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION:

In light of the legal opinion on the requirement that any
new residential zoning lots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.




The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, Januvary 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m. 2 %

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

2l 'ggpreval of the Minutes of DPecember 19, 1978.

M: TAYLOR moved, JACOB seceonded and it
ed unanimously that the minutes of
December 19, 1978 be approved as mailed.

Case No. BIZIA

Yansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to B foot, on property zoned the "AAR" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 secet of lot 42 on Broadview in Hagney's
Replat of Capital Eill Addition, Sedgwick

County, Kansas. Generally located on the
east side of Br in an area north of

GALBRAITH showed slides of the application area and reviewed the"
following comments from the Secretary's Report. \

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:
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BZA MINUTLES
January 23, 1979
Page 2

Ak That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents. ¢

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation. ;

That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pPros=
perity, or general welfare; and :

5. . That granting the variance desired will not be opposed to
. the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for
.a residence in this "AA" zoning d rict is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached garage will he construcfed south of
the existing structure. The proposed garage is alsoshown as
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property




BZA MINUTES
January 23, 1975
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line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If that is the case, a variance

is neecded from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard sectback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the {
location of the structure, the Board has the authority to approve
the variance for a lesser area than advertised. The applicant
should be prepared, however, to provide the Board with the exact
dimension of the structure f£rom the north property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular access to the carriage house has always been
from Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS g
£ is the opinicon of the Secretary that this may be an
unique situvation inasmuch as this structure has been located

here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROFERTY:

Tt 15 the opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
‘of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the ne;gﬁborhood.

HARDSHIF: : ‘ ; IR 2

It is the oplnlon of the ﬂecreLary that the strict appli-
cation of the provisions of the' zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch gs a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the orlglnal parcel.
PUBLIC INTEREST: &

It is the opinion of the Secretary that Lhe grantlng of
the variance desired will not adverscly affect the public
interest inasmuch as these variances arc located adjacent to
interior lot lines. b s




BZA MINUTES
January 23, 1979
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SPIRIT AND INTENT:

Tt is the opinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION:

It is the opinion of the Secretary that the five conditions
necessary to the granting of a v ance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition:

1. The north side yard setback and the rear yard setback
shall be reduced to _ and eight fecet respectively for

the existing structure only. ;

GALBRATITH then passed arcund a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the casc provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALERAITH continued that condition number 1 should be revised
to reflect the north side yard sctback as 3 feet, or to whatever
is determined to be the correct measurcment, for the existing
structure only, and the reaxr yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
uG" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
to the east was to the east propexrty line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect. -

FRED HAWIEY, 43¢ North Belmont, appeared before the Board
stating his main concern was the parking connected with. the
main house since the garage had now been sold. GALBRRITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. Sl

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to puild a new garage, pointing out the
general arca on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.

-
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GALBRAITH asked the applicant to clarify the amount of
setback heing reguested. BENDER replied 3'4" on the north
andé ' on the back, were the actual asurements. KOPIET?Z
then said the Board should led squest at an even amount
of 3 feet and 8 feet re tively. ALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER ated that the wall of the proposed garage would be
set on the same line as the existing structure.

Mo one else appeared in favor of the application, and no one
else appeared in opposition. .

MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had

been found to t.and that a variance be
granted to reduce the north side yard setback

to three feet for sting structure only

and the rear yard setback to eight feet foxr

poth the existing stracture and any new structure.
(RICHARDSON was absent.)

ohe variance was granted as shown by the adoption of .the
following Resolution:

RESOLUTION NC. BZA 56-78

WHEREAS, Roger Bender, 247 H. Market, Wichita, Kansas,
requests a variance as prcvided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from € fcot to 4 foot and the rcar yard setback from 20 foot
to & foot, on property zoned the “AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South

16 feet of lot 42 on EBroadview in Hagney's
Replat of Capital Hill rddition, Sedgwick
County, Kansas. rally located on the
cast side of Broa cw in an arca north of

Third Strect. i

WHEREAS, proper notice ag required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
‘of January 23, 1979, consider said application; and

WEEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said reguest fcr a variancc under the provisions of
- Section 2.12.590.B, Code of the City of Wichita; and
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WHEREAS, upon clarification of the exdct location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a varjance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Ze g Appecals has found that the
variance arises from such condition which is unique to the prop
erty in guestion and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appcals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property cwners or residents inas-—
much as the conversion of this structure to-a scparate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-—
sary hardship upon the property owners represented in the ap-
Pplication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under scparate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safcty, morals, order, convenience, prosperity or general wel-
farc due to t-e fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requircments; and :

WHEREAS, each of the five conditions required by Section
2.12.590.8, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THERETORE, BE IT RESOLVED by the Board of %oning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "pA" Single Family

. Dwelling District, and legally described as:
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Lots 34, 36, 38, 40 and 42, except South
.16 feet of lot 42 on Broadview in Hagney's
Replat of Capital H ion, Sedguick
County, Kansas. G ; located on the
east si in an area north of

be approved subjact to the following con

1. The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight {8) feet for

hoth the existing structure and any new structure.

ADOPTED AT WICHITA, KAMEAEZ +his 23xd day of January, 1979.

Hary L. Kopietz, Chai
ATTEST:

At e N SN SR A e e e
Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthcod of Kansas, Inc.,
1586 North Grove, Wichita, Kansas, pursuvant to Section
2,12.590.C,; Code the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on propexty zoned the "A" Two Family Dwelling
District, and legally described as:

Lot: 1 & 3 on Spruce St., in Stites Bros
Second Addition to Vlichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an arca north of Central (517
N. Spruce)

GALGRAITH showed slides of the application area and reviewed
the fcllowing comments from the Secretary's Report.

JURISDICTION: S ; [

; The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the

conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECRETARY: 2 !

The applicants desire to enlarge an existing office building
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RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
reguests a variance as provided in Section 2.12.590.B, Ccde
of the City of Wickita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Beplat of Capital Hill Addition, Sedgwick
County, Kansas. Generally lccated on the
east side of Broadview in an area north of
Third Street.

WHEREAS, proper noiice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of %Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unigue to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHERE:S, the Board of Zoning Appeals has found that the
grarting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented' in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general we!
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title-28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and
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WHEREAS, each of the five conditions required by Section
2.12.520.B, Code of the City of Wichita, t: “e present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to B foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area norih of
Third Street

be approved subject tec the following condition:

2L The Noxrth side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structuyre.

BDOPTED AT WICHITA, XANSAS thig Gieil 1979.

L




DECEMBER 12, 1978

Members :

Board of Zoning Apneals
First Floor, City Hall
455 North Main

Wichite, Kansas 67202

It is my desire to purchase the Carriage House and lot (109 x 137)
located behind the house at 401 North Belmont.

My intent is to remodel the Carriage House and add a parage, to use as
my personal residence. The Carriage House already has three (3) existing
bedrooms, a living room, bath and kitchen on the second floor. The main
level has a large garage area, stairs and two additional rooms. There

is a full basement under the house with an outside entrance and numerous
large windows for plenty of light.

The location of the Carriagze House to the lot (see plot nlan) is very
close to the north and east promerty lines. It has been located that
way since 1917 when it was built. I am not attaching any living areas
or additions to the existing house. The garage will be detached. There
are no eascments of record on the vnlat.

Residency for this structure has been established through the years; at
firs. by the servants and more recently by the owner from time to time.

In making this my residence, I will be entering the lot from Broadview
(west) and will have a Broadview street acddress. I have also located

(on the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
eight foot rear yard on the east be granted a variance so that I may use
this structure for a residence.
Cordlial

IS
ALt ALiuedln

Roger/ D. Bender
Architect

RDB/eh

ARCHITECTURE o INTERIORS ¢ PLANNING
247 N.MARKET WICHITA, KANSAS 67202 (316] 264-4371
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THE CITY OF WICHITA

OFFICE OF DEPARTMENT OF LAW DATE March 17, 1 EG]EHME®
MAR 1 8 1380

i T LI R METROPOLITAY PLANNING

s H. R. KUHN, ASSISTANT CITY ATTORNEY ROUTE%

SUBJECT Request for legal opinion --
issuance of building permits

I have reviewed the contents of the memo of March 3, 1980
concerning the above noted matter. Following such review and the
informal discussions with you and Glen Lytle, I have arrived at the
following conclusions. I recognize that there may be a difference
of opinion in the interpretation of the several sections of the
zoning code and subdivision regulations and for this reason it
might be well to give some thought to appropriate amendments to
avoid any such differences.

I do not believe it necessary to cite or analyze the
pertinent Kansas enabling statutes. Suffice to say they authorize
the zoning and subdivision regulations with which we are concerned
here which limit the issuance of building permits to those situations
| where compliance with such regulations has been established. The
subdivision regulations may and do take into account any existing
zoning regulations and the zoning regulations may and do take into
account the existing subdivision regulations.

The zoning code defines a "zoning lot" as follows:

| "A parcel of land that is designated by its

! owner or developer, at the time of applying
for an occupancy certificate as a tract, all
of which is to be used, developed or built
upon as a unit under single ownership. As
long as it satisfies the requirements of the
above and the requirements of the subdivision
rules and regulations, such lot may consist of:

(1) A single lot of record; or

(2) A portion of a lot of record; or

(3) A combination of complete lots of
record, complete lots and portions
of lots of record, or portions of
lots of record."

It must be noted that the occupancy permit referred to is applied for
coincident with the application for a building permit (28.04.220).
It becomes rather clear then that the owner or developer determines
the "zoning lot" at the time that the "occupancy certificate" is
applied for. Further, a "zoning lot" must satisfy all the require-
ments of the zoning code at the time that the building permit is
sought (28.04.220). This will apply in all cases unless a specific
exception or exemption is spelled out in the zoning code or in the
subdivision regulations.




Mr. Jack Galbraith
March 17, 1980
Page 2.

Though the phrase "zoning lot" is not expressly used
throughout the zoning code in connection with the zoning districts
or classifications, we believe a "zoning lot" as defined above
applies to all building or construction sites covered throughout
the zoning districts and classifications of the zoning code --
otherwise there would appear to Le no reason for the insertion of
the phrase "zoning lot" in the definitions set forth in the zoning
code. The creation of a "zoning lot" as set forth in the code
clearly contemplates the utilization of tracts or lots platted
under subdivision regulations as well as parcels of land not
platted under subdivision regulations adopted in 1948. This would
include parcels of land that might have been divided, subdivided
or platted even prior to January 1, 1948.

Since the subdivision regulations now require a minimum
width of 60' for residential construction and since the zoning code
Beems to incorporate by reference such requirements, we believe that
all undeveloped parcels of land, irrespective of the date or manner
of platting are subject to the 60' miniwum width requirement. This
is not to say that if a particular parcel of land was being used for
a particular purpose at the time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the
use cannot be changed, enlarged, expanded or intensified without
first meeting the requirements of the current regulations. This is
because our statutory scheme (K.S.A. 12-709) protects "existing
uses" from subsequent zoning but it does not protect either existing
zoning or merely anticipated uses. Zoning amendments qualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts) have been judicially held to be
within the police powers of the municipality.

The "zoning lot" amendment of the zoning code was adopted
subsequent to the adoption of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we
view it, the land falling within the category of the exemption of
Article 3-105(F), (lots, tracts or parcels that have been sold off,
divided, sub-divided, re-subdivided or replatted prior to January
1, 1948) need not be replatted nor further subdivided or changed
to be utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels may separately or collectively
with others, or parts thereof, meet the minimum lot width require-
ment of 69'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"requirements of the subdivision regulations". Nor are the lots,
tracts or parcels that were platted under the 1948 subdivision
regulations in any way invalidated or changed. On the contrary
they too may separately or collectively with others, or parts
thereof, meet the current minimum lot width requirement of the sub-

division regulations.
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In order to fully understand what appear to be the issues
presented one must keep in mind that we are talking of two separate
(though interrelated) things. On the one hand we are talking of
subdivision regulations which are concerned primarily with the sub-
dividing or platting of land which historically were developed to
facilitate the transfer of ownership of a particular lot, tract or
parcel by simplifying the legal description, i.e., to avoid the
necessity of metes and bounds description. On the other hand we
have the zoning regulations which are primarily concerned with the
use of land in particular zoning districts. Granted, the two
subjects are and should be to some extent related. The zoning re-
gulations did not concern themselves primarily with the manner or
method of "platting" or subdividing land and as the subdivision
regulation concept was developed it did not concern itself directly
with zoning.

The current subdivision regulations establish minimum
requirements as to the laying out or subdividing of land by way
of "platting" or "subdividing". They trace their origin to 1948
and have been subsequently amended. One of the significant

amendments has been to establish a minimum width of 60' of platted
lots (measured at the set back lines) to be used for the uses
authorized in a residentially zoned district. The current provision
applies to all platting and subdividing subsequent to 1968. Again,
this refers only to establishing the minimum width size of the lots
on a particular plat. The subdivision regulations adopted in
January of 1948 established a similar minimum lot width of 50°'.
Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision
regulations specifically exempt from its provisions those lots,
tracts or parcels which had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to the "platting" exercises and exempted them from
the requirements of the platting regulations adopted in 1948 as
subsequently amended.

The conclusion that we have reached is that all parcels of
land not previously utilized for a specific use under prior platting
or subdivision regulations are subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our
opinion that any building permit issued for construction of an
improvement on a lot or parcel of land not meeting the current
minimum lot width requirement was improvidently issued.




Mr. Jack Galbraith
March 17, 1980
Page 4.

The foregoing conclusions may seem somewhat restrictive
and severe. However, it must be remembered that relief is avail-
able to the owner of a parcel of land not meeting the current
minimum lot width requirement for an intended use. Both the
zoning code and subdivision regulations contain appeal provisions
wherein relief may be available to the owner of a parcel of land
by following the "yariance" procedures therein contained.

If we can be of further assistance, please advise.

Respectfully submitted,

ASSISTANT CITY ATTORNEY

HRK:mb
cc: John Dekker
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SECRETARY'S REPORT

William 2 Julie Nicholson, 401 North Belmont,
Wichita, Kansas

James Walker, 320 Page Court, Wichita, Kansas.

An appeal pursuant to Section 2.12.590.4, Code
of the City of Wichita, appealing from decision
of the Superintendent of Centrel Inspection in
the issuance of a building permit for a second
single-family dwelling on a zZoning lot establisl
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 o1
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd
e Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertie:

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary SO that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.
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BZA 13-00 @ ®
BZA AGENDA

3-25-80

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

In the minutes vou will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grante
for the existing structure only. As you will also note,

Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback. In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage
also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required
to be five feet. The actual motion made by Mr. Jacob was that
the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the
staff recommendations.

A permit was issued by Central Inspection on Mcrch 1, 1979

on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in

the legal) to remodel the existing structure into a single-family
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979.

On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Hill Addition. This resulted in the erection of
a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously deseribed. A copy
of the appeal application and the statement of the appellant
is attached for your information.
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BZA 13-30

BZA AGENDA e @
3-25-80

It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter from the applicant Poger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus &
circular drive and landscaped front yard area., It was on this
site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is
also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "=zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal description,
vwhich was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION:

In light of the legal opinion on the requirement that any
new residential zoning lots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new
zoning lots of less than th: 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.




) Published in the Daily Recoi’d, Yarch 3, 1980

OFFICIAL NOTICE

NOTICE IS HEREBY given that on the 25th day of March,
1980, the Board of Zoning Appeals of the City of Wichita,
Kansas, in the Board Room, First Floor, City Hall, 455
North Main, Wichita, Kansas will consider the following
applications at 1:30 p.m.

1 Case No. BZA 13-80 - William & Julie Nicholson, 401
North Belmont, Wichita, Kansas, pursuant to Section
2.12.590.A, Code of the City of Wichita, is appealing
the interpretation of the Superintendent of Central
Inspection in the issuance of a building permit for a
second single-family dwelling on a zoning lot
established by BZA Case No. 56-78 and approved by the
Board of Zoning Appeals by Resolution No. BZA 56-78
on January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of an existing structure as a single-family
dwelling, on property zoned the "AA" One-family
Dwelling District and legally described as follows:

Lots 34, 36, 38, 40 and 42, except the south
16 feet of lot 42 on Broadview in Hagney's
Replat of Capitol Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

as provided in City Ordinances hereinabove described and
Section 2.12.560 et. seq., Code of the City of Wichita,
Sedgwick County, Kansas, and the same will there be
discussed and considered by the said Board of Zoning Appeals
and all persons interested in said matters will be heard

at this time concerning their views and wishes in the
premises, and any protest against any of the provisions of
the appeal will be considered by the Board of Zoning Appeals
as by law provided.

WITNESS my hand and seal this 29th day of February, 1980.

Ear]l Henderson, Chairman

ATTEST:

Jack H. Galbraith, Secretary
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OFFICIAL NOTICE

NOTICE IS HEREBY given that on the 25th day of March,
1980, the Board of Zoning Appeals of the City of Wichita,
Kansas, in the Board Room, First Floor, City Hall, 455
North Main, Wichita, Kansas will consider the following
applications at 1:30 p.m.

iz Case No. BZA 13-80 - William & Julie Nicholson, 401
North Belmont, Wichita, Kansas, pursuant to Section
2.12.590.A, Code of the City of Wichita, is appealing
the interpretation of the Superintendent of Central
Inspection in the issuance of a building permit for a
second single-family dwelling on a zoning lot
established by BZA Case No. 56-78 and approved by the
Board of Zoning Appeals by Resolution No. BZA 56-78
on January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of an existing structure as a single-family
dwelling, on property zoned the "AA" One-family
Dwelling District and legally described as follows:

Lots 34, 36, 38, 40 and 42, except the south
16 feet of lot 42 on Broadview in Hagney's
Replat of Capitol Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

as provided in City Ordinances hereinabove described and
Section 2.12.560 et. seq., Code of the City of Wichita,
Sedgwick County, Kansas, and the same will there be
discussed and considered by the said Board of Zoning Appeals
and all persons interested in said matters will be heard

at this time concerning their views and wishes in the
premises, and any protest against any of the provisions of
the appeal will be considered by the Board of Zoning Appeals
as by law provided.

WITNESS my hand and seal this 29th day of February, 1980.

Earl Henderson, Chairman

Jack H. Galbraith, Secretary
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BOARD OF ZONING APPEALS
—  WINUTES
JANURRY 23, 1979

The regular meeting of the Board of %Zoning Appeals of the
city of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m. 3 i

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. dJames Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

Vi 'Aggroval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

Case No. BZA 56-78 - Roger Bendex, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital KEill Addition, Sedgwick
county, Kansas. Generall located on the
east side of Broadview in an area north of
Third Street.

A

GALBRAITH showed slides of the application area and reviewed the"
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
Ccity of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:




BZA MINUTES
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1. That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents. g

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation. ;

That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and :

. That granting the variance desired will not be opposed to
. the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for
a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached garage will be construc{ed south of
the existing structure. The proposed garage is also shown as
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property
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line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. 1If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a lesser area than advertised. The applicant
should be prepared, however, to provide the Board with the exact
dimension of the structure from the north pr:serty line.

Residency in the carriage house was esteblished originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular access to the carriage house has always been
from Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:

It is the opinion of the Secretary that th:l.s may be an
unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY: :
It is the opinion of the Secretary that the granting of

the variance requested will not adversely affect the rights of

adjacent property owners or residents inasmuch as the conversion

of this structure to a separate single family residence will be

done without expansion of the existing structure and should be

an improvement to the nelghborhocd. 2

HARDSHI. 5 > rtrhay ¢
It is the opinion of the Secretary that the strict appli-
cation of the provisions of the zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch ps a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.
PUBLIC INTEREST % b

It is the opinion of the Secretary that the granting of
the variance desired will not adversely affect the public
interest inasmuch as these variances are located adjacent to
interior lot lines.
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SPIRIT AND INTENT: J

It is the opinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION :

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition: ;

1. The north side yard setback and the rear yard setback
shall be reduced to __ and eight feet respectively for

the existing structure only.

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
wG" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
to the east was to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect. -

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with.the
main house since the garage had now been sold. GALBRAITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. g

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.
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GALBRAITH asked the applicant to clarify the amount of
setback being requested. BENDER replied 3'4" on the north
and 9' on the back, were the actual measurements. KOPIETZ
then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
selt on the same line as the existing structure.

Mo one else appeared in favor of the application, and no one
else appeared in opposition. -

MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions -
necessary for the granting of a variance had

been found to exist.and that a variance be .
granted to reduce the north side yard setback

to three feet for the existing structure only

and the rear yard setback to eight feet for

both the existing structure and any new structure.
(RICHARDSON was absent.)

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as prcvided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from 6 fcot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South

- 16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Eill Addition, Sedgwick
County, Kansas. Cenerally located on the
east side of Broadview in an area north of

|

WHEREAS, proper notice as reguired by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
‘of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request fcr a variance under the provisions of
* Section 2.12.590.B, Code of the City of Wichita; and
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertlsed and

WHEREAS, the Board of Zonmg Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to-a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
muck as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conform:.ng to all
other requirements; and

WHEREAS, each of the five conditions requ:.rerl by Section
2.12. 590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family

. Dwelling District, and legally described as:

3
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick .
County, Kansas. Generally located on the
east side of Broadview in an area north of.
Third Street

be approv-ed subject to the fellow Ag condition:

1. The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICHITA, KAMSAS this 23rd day of January, 1979.

Hary L. Kopietz, Chairman
ATTEST:

e PO R R Y e R
Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1 & 3 on Spruce Et., in Stites Bros
Second Addition to chita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an area north of Central (517
N. Spruce).

GALBRAITH showed slides of the application area and reviewed
the fecllowing comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

. COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building




BOARD OF ZONING APPEALS
MINUTES
JANUARY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m. :

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

13 Approval of the utes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

GALBRAITH showed slides of the application area and reviewed the’
following comments from the Secretary's Report.

JURISD ION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:
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¥y That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents. :

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation.

That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and

That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance) .

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for
a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached garage will be construcq.ed south of
the existing structure. The proposed garage is also shown as
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property
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line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In ralslng this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a lesser area thun advertised. The applicant
should be prepared, however, to provide the Board with the exact
dimension of the structure from the north property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular access to the carriage house has always been
from Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on aljoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:

It is the opinion of the fecretary that this may be an
unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY:

It is the opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

HARDSHIP:

It is the oplnlon of the Secretary that the strict appli-
cation of the provisions of the zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST:

It is the opinion of the Secretary that the grant1ng of
the variance desired will not adversely affect the public
interest inasmuch as these variances are located adjacent to
interior lot lines.
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SPIRIT AND INTENT:

Tt is the opinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION:

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition:

1. The north side yard setback and the rear yard setback
shall be reduced to __ and eight feet respectively for

the existing structure only.

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be thc correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
"G" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
to the east was to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect. - -

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking ccnnected with the
main house since the garage had now been sold. GALBRAITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. 5

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.
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GALBRAITH asked the applicant to clarify the amount of
setback being requested. BENDER replied 3'4" on the north
and %' on the back, were the actual measurements. KOPIETZ
then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage'structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the ex15t1ng structure.

No one else appeared in favor of the appllcatlon, and no one
else appeared in opposition.

MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had

been found to exist.and that a variance be

granted to reduce the north side yard setback

to three feet for the existing structure only

and the rear yard setback to eight feet for

both the existing structure and any new structure.
(RICHARDSON was absent.)

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from 6 fcot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital P111 Addition, Sedgwick
County, Kansas. ly located on the
east side of Broa ew in an area north of
THIIES et o e s e

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request fcr a variance under the provisions of
' Section 2.12.590.B, Code of the City of Wichita; and
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in gquestion and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the publie health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family

- Dwelling District, and legally described as:

1
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Mill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street F

be approved subject to the following condition:

1. The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.
ADOPTED AT WICHITA, KAMSAE this 23rd day of January, 1979.

Mary L. Kopietz, Chairman

ATTEST:

Larry Dobson, Assistant Secretary

Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1 & 3 on Spruce St., in Stites Bros
Second Addition to Wichita, Sedgwick County,

GALBRAITH showed slides cf the application area and reviewed
the fcllowing comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.
COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building




JOHN DEKKER, Birectar of Law and City Attothuy
A JOL 1 BOGLE, I, Ascistant Cily Atturney
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DEPARTMENT OF LAW March 21, 1980

OFFIGE OF CITY ATTORNEY

GITY HALL — THIRTEENTH FLOOR
455 NORTH MAIN STREET
WICHITA, KANSAS 87202

(216) 268-4631

Mr. Richard V. Foote
Attorney at Law

301 N. Market
Wichita, Kansas 67202

Mr. James A. Walker
Attorney at Law

320 Page Court

220 W. Douglas
Wichita, Kansas 67202

RE: Board of Zoning Appeals
Case No. 13-80

Gentlemen:

I am writing in regard to the above captioned BZA case which
is set for consideration on March 25, 1980. I understand that
you have previously been forwarded a packet of information by
the BZA secretary including a copy of a legal opinion written
by H. R. Kuhn, Assistant City Attorney.

The procedure for the hearing will be informal, and I am sug-
gesting, with the Board's approval, that a general background
of the case first be presented by Mr. Galbraith or Mr. Lytle.
Following that, the appellant's attorney, Mr. Walker, can make
his presentation and call any witnesses he feels are necessary.
Following that, Mr. Bender's. attorney, Mr. Foote, can make his
presentation and call any witnesses. I assume that one or both
of the attorneys may also wish to make a rebuttal presentation.

It will also be necessary to allow any interested neighboring
landowners to be heard. Also, the members of the BZA will be
wanting to ask questions of the attorneys and witnesses.

Although not wanting to put off any necessary testimony. it is
my hope that the bulk, if not the entire presentation by the
parties, can be made by the respective parties' attorneys. Iif




Richard V. Foote, Attorney at Law
James A. Walker, Attorney at Law
Page 2

March 21, 1980

some effort is not made to hold the witnesses to a minimum, the
hearing could become endless, and for no real purpose.

If you have any questions concerning this procedure, please let
me know.

Very truly youis,

oe M 02@90.

Joe M. Bogle
Assistant City Attorney
JMB:kh

cc: Jack Galbraith
Members of the Board of Zoning Appeals
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| < WICHITA-SEDGWICK COUNTY DaTE

METROPOLITAN AREA PLANNING DEPARTMENT

SUBJECT

March 3, 1980

H. R. Kuhn, Assistant City Attorney

Jack H. Galbraith, Chief Planner

Request for legal opinion.

At the present time, there have been several instances
related to the interpretation of the zoning ordinance and
the subdivision rules and regulations that have created
some concerns for us. One such interpretation has resulted
in action between two adjoining property owners over the
jssuance of a building permit for a second single-family
dwelling on a parcel of land that was originally submitted
to the Board of Zoning Appeals as a zoning lot with a
request for a variance of the rear yard from 20 feet to 8
feet to remodel an existing structure into a single-family
residence.

We would appreciate your review and opinion of the term in
the zoning ordinance "zoning lot", particularly as it re-
lates to the subdivision rules and regulations. This
definition was inserted into the ordinance approximately

5 years ago in conjunction with the sign provision amend-
ments to prevent aborting certain provisions of the sign
limitations. It does not, however, nor was it intended to
strictly limit the use of the term "zoning lot" to that
particular situation.

As Lytle and I discussed with you briefly, you will note in
the definition of a "zoning lot" that it may consist of
several lots, or even down to a portion of a lot of record,
provided it also satisfies the requirements of the subdi-
vision rules and regulations. Within the subdivision rules
and regulations are certain exemptions as set forth in
Section 3-105, and also provisions for lot splits as set
forth in Article 6. Also in the subdivision rules and
regulations there are minimum lot widths set forth in Sec-
tion 7-204 in which the minimum is set at 60 feet, which
we believe is the key issue that does not permit new zoning
lots to be created which have less frontage than that.

In the previously mentioned case between the two property
owners, the zoning lot submitted to the Board of Zoning
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H. R. Kuhn, Assistant City Attorney -
March 3, 1980

Appeals consisted of four 25 foot lots plus 9 feet of an
additional lot, all of which was sold from a previous owner-
ship (one zoning lot) which was used as a single-family
dwelling and accessory structures. The sell-off created

the second zoning lot, both of which meet the minimum
standards set forth in the subdivision rules and regulations
for the minimum 60 foot width. The eventual creation of the
third zoning lot out of the parcel sold off, both of which
now have less than the minimum requirement of 60 feet for
each zoning lot, is the questionable interpretation. In
this particular area of the city, we believe that the majority
of properties are developed on "zoning lots" of at least 75
feet or more, and the division of such parcels without regard
to the general pattern of the neighborhood will possibly
create problems. It should be noted, however, that there are
probably 50 ownerships on the west side of the street.

Prior to 1968, the subdivision rules and regulations permitted
lots to be platted at a minimum of 50 feet. Prior to 1948
there apparently were no minimum widths required and in many
older areas of the city, many properties are platted in 25
foot lots. In much of the older areas of the city, redevelop-
ment is occurring where a dilapidated structure has been re-
moved from possibly six or eight 25 foot lots, which by defi-
nition was a zoning lot for the existing structure. When the
property is redeveloped for a number of structures, each of
which must be on an individual zoning lot, should the creation
of the new zoning lots be required to comply with the provi- -
sions of the subdivision rules and regulations and have the
minimum 60 foot width? We believe that the answer is yes.

Possibly prior to writing an opinion, it might be helpful for
you to meet with Mr. Feldner and me and other staff persons
to better understand some of the problems related to the
matter. I will be glad to set up a meeting at your conven-
ience. Please advise when you can bé) available.

L

ck H. Galbraith
ief Planner
JHG:GEL:el

cc: John Dekker, Director of Law
vRobert A. Lakin, Director of Planning
Don Anderson, Director of Housing and Economic Development
Robert B, Feldner, Superintendent of Central Inspection













TR e
s i ke % ; 2 L




L
L

\abkbe
I
L\HJ

"y
3
o
$
o—
=
3
<
a

;

All lebe

bafore. J
and held
Siskinet
ﬁmm bﬂ‘J




B e W R
T L L T L T

T e e e TR
i
=
S

i
B !
—— nllll.!.ll...ll'lll.lllm
i

SELEEESEIGIBANGRLTAY

|
|

A R T T S R e
I




T e A s e 2






Mo Loi e i




Jbar

W

!

/

r

{

2
.
5
<
Q
a
48]







et

3
A

Vi
Britrn







SECRETARY'S REPORT
CASE NO. BZA 13-80

William & Julie Nicholson, 401 North Belmont,
Wichita, Kansas

James VWalker, 320 Page Court, Wichita, Kansas.

An appeal pursuant to Section 2.12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single~-family dwelling on a zoning lot establisi
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 or
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd
Street,

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertier

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12.590.4, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.
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BZA 13-80
BZA AGENDA
3-25-80

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

In the minutes you will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grante:
for the existing structure only. As you will also note,

Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback. In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage

also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required

to be five feet. The actual motion made by Mr. Jacob was that

the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the
staff recommendations.

A permit was issued by Central Inspection on March 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a single-family
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979,

On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Nill Addition. This resulted in the erection of
a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before sald action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.
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It is the opinion of the Sccretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this
site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is
also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested from the Department
of Law a2 legal opinion on the applicability of the term ""zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal description,
which was submitted for action in BZA Case lNo. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning crdinance.

RECOMMENDATION:

In 1ight of the legal opinion on the requirement that any
new residential zoning lots comply with the GO foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.




BOARD OF 2
M
JANUARY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, Janvary 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m. :

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal bounsel; Jack CGalbraith,
Secretary; Larry Dobson, Assistant Secrctary; and Beverly Craig of
the Planning Department staff.

1. Approval of the Minutes of December 19, 1978.

ION: TAYLOR moved, JACOB seconded and it
c ied unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Ccde of the City of
Wichita, reguests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA"™ Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Eill Addition, Sedgwick
County, Kansas. Genera located on the
east side of Broadvi area north of
Third Street.

! "
GALBRAITH showed slides of the application area and reviewed the’
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.8, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:
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1. That the variance requested arises from such cond
which is unique to the property in question and w
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-—

erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents. :

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation. 3

That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and A

. That granting the variance desired will not be opposed to
. the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to perm’t the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight fcet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
- feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The reguircd side yard setback for
_a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached garage will be construcfed south of
the existing structure. The proposed garage is also shown as
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property
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line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law Department, their opinion is
that since the only property afiected by a variance of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the 1
location of the structure, the Boaxd has the authority to approve
the variance for a lesser areca than advertised. The applicant
should be prepared, however, to provide the Board with the exact
dimension of the structure from the north property line.

Residency in the carriage house was established originally
by servants and nore recently by the property owner on occasion.
It is not knmown if this structure has ever been rented as a
residence.

Vehicular actess to the carriage house has always been
from Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS: - i
Tt is the opinion of the Secretary that this may be an

‘unique situation inasmuch as this structure has been located
here for over sixty ycars and would not be expanded to increase
any nonconformity of setbacxs.

ADJIACENT PROFERTY:
Tt is the opinion of the Secretary that the granting of
the variance reqguested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood. ; i
HARDSIIIP: i 2 = 4 4 S e
Tt is the opinion of the Secretary that the strict appli-
cation of the provicions of the' zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch s a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.
PUBLIC INTEREST: Nopsraty - i

It is the opinion of the Seccretary that the granting of
the variance desired will rot adversely affect the public
interest inasmuch as these variances arc located adjacent to
interior lot lines. ¥ 2 3 ;
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SPIRIT AND INTENT:
Tt is the opinion of the Secretary that the granting of

the variance desired will not be opposed to the general spirit

and intent of the zoning ocrdinance inasmuch as the nonconforming

structure is not being enlarged and will be used as a permanent

residence, confor g to all other regquirements.

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore rccommended that the variance be granted
subject to the following condition: :

1. The north side yard setback and the rear yard sethack
shall be reduced to _ and eight feet respectively for
the existing structure only. :

GALBRAITH then passed around a letter from an attorney
representing the property er to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard sz ck as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the reax yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
uG" had recommended that the application be approved.

PAYLOR asked what the proximity of the home on the property
to the east was to the east property 1ine of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect. - .

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with. the
main house since the garage had now bheen sold., GALERAITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. e !

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board cexplaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general arca on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.

T e e

i
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GALBRAITH asked the applicant to clarify the amount of
setback being reguested. BERDER replied 3'4" on the north
ané $' on the back, were the actual measurements. KOPIETZ
then said the Board should lecave the reguest at an even amo
of 3 feet and 8 feet respecti y. GALBRAITH said that the
Board should es 1lish that there will be no encroachment
of the proposed rage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure

Mo one eise appeared in favor of the application, and no cne

else appeared in opposition. :
MOTTION: JACOB moved, SQUIRES SECONDED and aif )
carried unanimously that the five conditions
necessary for the granting of a variance had
been found to exiszt.and that a variance be
granted to reduce the noxth side yard setback
to three feet for the existing structure only
and the rear yard sctback to eight feet for
both the existing s sture and any new structure.
(RICHARDSON was absent.)

whe variance was granted as shown by the adoption of the
following Resolution:

RESOLUT BZA 56

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from G fcot to 4 foot and the rear yard setback from 20 foot
to B foot, on property zoned the A" Single Family Dwelling
pistrict, and legally described as:

Lots 34, 36, 38, 40 and 42, cxcept South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Eill Rddition, Sedgwick
county, Kansas. C rally located on the
5 an arca north of

i
WHEREARS, proper notice as reguired by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Doard of Zoning Appeals did, at the meeting
‘of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request fcr a variance under the provisions of
‘ Section 2.12.590.B, Code of. the City of Wichita; and
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition ich is unique to the prop-
erty in guestion and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of %oning Rppeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to-a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces=
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the publiec health,
safety, morals, ordexr, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacen:
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-—
much as the nonconforming structure is not being cnlarged
and will be used as a permancnt residence, conforming to all
other requirements; and :

WHEREAS, cach of the five conditions required by Section
2.12.590.B8, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 fool, on property zoned the "AA" Single Family

. Dwelling District, and legally described as:
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital 4ill Addition, Sedgwick
County, Kansas. 2 located on the
east side of Broa area north of
Third Street
be approved subject to the fecllowing condition:
4B The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard sethack shall be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICHITA, KRMEAS this 23rd day of January, 1979.

lfary L. Kopietz, Chairman
ATTEST:

Larry Dobson, Assistant Secretary

Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,

158 North Grove, wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, reqguests an
excepltion to permit the establishment of an off-street
parking lot on property zoned the “"A" Two Family Dwelling
District, and legally described as:

Lots 1 & 3 on Spruce St., in Stites Bros
Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side

of Spruce in an ar of Central 27
Spruce)

GALBRAITH showed slides of the application area and reviewed
the following comments from the Secretary's Report.
JURISDICTION:

; The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECR RY:

The applicants desire to enlarge an existing office building
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RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to B foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a veriance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Beard has the jurisdiction to consider
a variance of the north side vard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop
erty in guestion and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that tke
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and 2
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WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the Citv of Wichita, to be present besfore
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located cn the
east side of Broadview in an area north of
Thixd Street

be approved subject to the following condition:

1 The Worth side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet foxr
both the existing structure and any new structure.

ADOPTED AT WICHITA, KANSAS thisg 23rd day of g nua}-y, 1979.

i
m;’ﬁ;?opé(gy ﬁ”/gilu;.nr‘ndn
ATTEST Qﬁ Vi / / / V

LhrTy Dobgpn, Assistant Sc.-z:reta[’y/
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DECEMBER 12, 1978

Members :

Board of Zoning Anneals
First Floor, City Hall
455 North Main
Wichita, Kansas 67202

It is my desire to purchase the Carriage House and lot (199 x 127)
located behind the house at 401 North Belmont.

My intent is to remodel the Carriage House and add a garage, to use as
my personal residence. The Carriage House already has three (3) existing
bedrooms, a living room, bath and kitchen on the second floor. The main
level has a large garage area, stairs and two additional rooms. There
is a full basement under the house with an outside entrance and numerous
large windows for plenty of light.

The location of the Carriage House to the lot (see plot nlan) is very
close to the north and east proverty lines. It has been located that
way since 1917 when it was built. I am not attaching any living areas
or additions to the existing house. The garage will be detached. There

are no easements of recoxrd on the nlat.

Residency for this structure has been established through the years; at
first by the servants and more recently by the ovner from time to time.

In making this my residence, I will be entering the lot from Broadview
(west) and will have a Broadview street address. I have also located
(on the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the

eight foot rear yard on the east be granted a variance so that I may use
this structure for a residence. ;

Architect

RDB/eh

ARCHITECTURE ¢ INTERIORS ° PLANNING
247 N MARKET  WICHITA, KANSAS 67202  [316) 264.4371
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THE CITY O WICHTA

7~

BOARD OF ZONING APPEALS
CITY HALL — TENTH FLOOR
455 NORTH MAIN STREET
WICHITA, KANSAS 67202
(316) 268-4421

April 2, 1980

Mr. James Walker, Attorney
320 Page Court
Wichita, Kansas 67202

: Appeal of Decision to
issue Building Permit
Case No. BZA 13-80

Dear Mr. Walker:

Enclosed is a signed copy of the Resolution adopted by the
Board of Zoning Appeals on your appeal on the determination
of the Superintendent of Central Inspection to issue a permit
for the second single-family dwelling on property covered by
'BZA Case No. 56-78. z

This Resolution reflects the official action of the Board

to deny your appeal and uphold the determination by the
Superintendent of Central Inspection in the issuance of the
permit. It is forwarded to you for your information and files.

If you have questions concerning this matter, please call
our office.

Sincerely,

Glen E. Lytle
Assistant Secretary

GEL: sad
Enclosure

cc: William & Julie Nicholson, 401 North Belmont, Wichita 67208
Robert Feldner, Superintendent of Central Inspection
Joe Donnelly, Housing and Zoning Administrator
Don Gisick, City Clerk
. Roger Bender, 930 Riverview, Wichita, Kansas
Richard Foote, Attorney at Law, 301 North Market, Wichita 67202
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RESOLUTION NO. BZA 13-80

WHEREAS, William and Julie Nicholson, 401 North Belmont,
Wichita, Kansas, pursuant to Section 2.12.590.A, Code of the
City of VWichita, has appealed from the decision of the Superintendent
of Central Inspection, who has determined and issued a permit for the
construction of the second one-family dwelling on property which was
a part of Resolution No. BZA 56-78 and legally described as Lots 34,
36, 38, 40 and 42, except the south 16 feet of Lot 42 on Broadview,
Hagny's Replat of Capital Hill Addition; and

WHEREAS, the appellant contends that the issuance of the permit
violates the zoning ordinances and subdivision regulations applicable
to said property, specifically the creation of two zoning lots not
in compliance with the minimum requirements, and the construction
authorized by Building Permit No. D39998 is not in compliance with
the variance granted on January 23, 1979, in Case No. BZA 56-78 or
the intention of the Board of Zoning Appeals in granting the variance;
and

WHEREAS, proper notice as required by ordinance and by the rules
of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting of
March 25, 1980, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for an appeal under the provisions of
Section 2.12.590.A, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has determined that the
decision rendered by the Superintendent of Central Inspection to
issue Building Permit No. D39998 for the erection of a one-family
dwelling on subject property covered by Resolution No. BZA 56-78
was properly issued in conformance to all applicable regulations.

NOW THEREFORE, BE IT RESOLVED by the Board of Zoning Appeals
of the City of Wichita, that the appeal be denied and the permit
for the erection of the one-family dwelling be held properly issued.

ADOPTED AT WICHITA, KANSAS this 25th day of March, 1980.

Henderson, Chairman

ATTEST:

istant Secretary




Mareh 37, 1030

iy, James Walker, Attorney
320 Page Court
Wichita, Kansas 67202

Appesl of Decision to
issue Building Permit
Case No. BZA 13-30

Dear Mr. Walker:

At the regular meeting

March 25, 1080, your appeal

of Central Inspection to imsue a psrvmit for the second single-family
dwelling oa property covered by BZA Case No, 56-78 was considered.

It was the action of the Board to demy your appeal and uphold the
determination by the Superinteandent of mtn:l Inspection in ths
issuance of the permit.

A Resolution setting forth the official action of the Board
is being prepared and you will be mailed & copy as soon AsS
tn:‘:‘unmutmcnummmmmnnm»—
ta

If you have apy questions, please call ocur office.
Sincerely yours,

Glem E. Lytle
Assistant Secretary

GEL:sad
ec! V¥William & Julie Micholsom, 401 North Belmont, Wichita 67208
fobert Yeldner, Superintendent of Ceatral Iazspection
Joe Domnelly, Housing and Zoning Administrator
Don Gisick, City Clerk
Roger Bender, 930 Riverview, Wichita, Eansas
Eichard mu. Attorney at law, 301 NHorth Market, Wichita £7302




Roger Bender
930 Riverview
Wichita, Kansas

Dear Roger:

We have discussed recently that the closing of my purchase
of the property located on North Belmont and the closing of my
sale to you of a portion of that property that fronts Broadview
is scheduled to take place in advance of the hearing on a
puilding restriction variance which you have regquested with
respect to the property you are purchasing. The purpose of
this letter is to set forth our agreement with respect to the
closing of these two sales prior to your hearing., We have agreed
as follows:

1. I will close the purchase of the property on
North Belmont as scheduled. On the same day, we will
close the sale of the portion of that property which
I have agreed to sell to you as set forth in our purchase
agreement.

2. You will proceed with your request to obtain
the variance necessary to obtain the building permit
for the renovation of the structure on your property.

3. If you are unable to obtain such building permit
because the structure doss not set back a sufficient
number of feet from my property, then I will convey to
you at no additional cost the necessary additional footage
from my property in order for you to obtain said building
permit. In the event it becomes necessary to make this
additional conveyance in order for you to get your building
permit, you agree to assign to me a perpetual easenent
with respect to thé property that I have conveved to you
so that you may obtain the building permit.

S G B A

o 3-347-F2
Ay D W bler.




ROger Bender
January 5, 1979
Page Two

4. If, after the conveyance referred to in the
paragraph above, it is subsequently determined that
you will not be allowed to obtain the building permit
and that there is no other feasible way to obtain a
permit, then I will repurchase from you the property
that I have sold to you at the same price which you
have paid to me.

If the above accurately sets forth our agreement with respect
to these matters, please sign in the space provided below.

Very truly yours,

Bill Nicholson

Roger bender

Dated:

—
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BOWEN H. BRADY « REALTOR

OFFICE 22 . 6405 EAST KELLOGG . WICHITA, KANSAS 87207
TELEPHONE: OFFICE (316) 684-0175 i MOBILE

264-T754

March 3, 1980

Mr. Jim Walker

Third Floor

Page Court Building
220 West Douglas
Wichita, Kansas 67202

Re: 401 North Belmont
Wichita, Kansas

Dear Mr. Walker:

In response to your request of February 26, 1980, I made an exterior
inspection of the subject property, 401 North Belmont, and also the two
properties to the rear located on Broadview. The purpose was to estimate
any detrimental effect on the subject property by a new dwelling under
construction on Broadview.

Until the mid 1960's the dwelling was used to house the Wichita Art
Association. At that time it included eight lots on Belmont and eight
lots on Broadview with a total size of 195 feet x 274 feet. The property
was purchased for a private residence in the mid 1960's. The existing
two story dwelling is 5,227 square feet in size with a 2,231 square foot
basement. There was also a two story carriage house with a full basement,
garage on the first floor and living space on the second fleor. Each floor
was 1,209 square feet in size.

In the mid 1960's, the property was purchased for use as a private
dwelling and a building site on the northeast corner of Broadview and
3rd Street was sold off. This site was 86 feet x 137 feet in size. A
two story dwelling with a two-car attached garage was constructed on this
gite in the latter 1960"'s. According to my information, early in 1979, the
subject property and carriage house was purchased and the balance of the
property on Broadview, 109 feet x 137 feet in size containing the carrilage
house was sold to another owner. The subject property was retained as a
private residence.

A good quality concrete swimming pool, 16 feet x 32 feet in size is
nearing completion in the rear yard of the subject property. The pool was
constructed by Mattingly and the surrounding patio area has been completed
but the accessory equipment hns not yet been installed.

SENIOR RESIDENTIAL APPRAISER
SOCIETY OF REAL ESTATE APPRAISERS




BOWEN H. BRADY * REALTOR

OFFICE 14 « 8408 EAST KELLOGG « WICHITA, KANSAS 87207

page 2 -

It appears that the carriage house is being completely renovated by
the purchaser of the property on Broadview. In addition a garage with
separate living quarters on the second floor has been framed up. The
south windows of the second floor building under construction look down
on the swimming pool across a solid board fence of the subject property
that is 5.7 feet high. The question is what effectdoes the building
under construction have on the value of the subject property?

A plot plan sketch was made of the subject dwelling, the swimming
pool, the two story dwelling constructed on Broadview in the latter 1960's,
the carriage house and the building under construction. An approximation
of the elevations of the three structures on Broadview was then made in
relation to the elevation of the subject property.

From a point on the subject property, south and east of the swimming
pool, photos were taken of the two story dwelling constructed in the latter
1960's and a photo of the carriage house and the building under construction.
From a point east of tha north end of the swimming pool a photo was taken
of the building under construction. -

Based on this information, in my opinion, the fence screens the view of
the swimming pool from the second floor windows of the dwelling on Broadview,
constructed in 1960, although people standing to the south and east of the
pool would be visible. These windows are approximately eighty-five feet
from the pool. The pool is visible from the second story windows of the
carriage house, fifty-five feet from the pool, but there is adequate
room north of the pool to screen this view. The south windows on the
second floor of the building under construction, however, have a view of
almost the entire pool. Screening this view for privacy of the subject
property could be difficult because there is only twenty-five feet between
these windows and the pool.

Ar analysis was made of recent sales of dwellings in the area and most
dwellings similar in type to the subject dwelling have been selling at
prices ranging from $30 per square foot to over $40 per square foot. This
would indicate a general value range for the subject property of $150,000
to $200,000 or over. Previous studies have indicated that the maximum
value added to a property by exterior improvements such as swimming pools,
tennis courts, etc., is ten percent of the value of the property.

In other words, assuming no unusual construction difficulties, a property
with a value of $150,000 would be increased in value by the cost of
installing a swimming pool up to a maximum of $15,000.




BOWEN H. BRADY * REALTOR

OFFICE 14+ AST KELLOGG » WICHITA, KANSAS 67307

page 3 -

The swimming pool is new, of good quality construction, and in my
opinion would cost between $10,000 and $12,000. It would appear, therefore,
from this information that under typical conditions the value of the subject
property would be increased by the cost of the swimming pool. Typical
conditions, however, assume thnt the swimming pool has reasonable privacy
from surrounding properties. The second floor windows of the dwelling
constructed in the 1960's on Broadview and the second floor windows of
the carriage house do have some limited view of the swimming pool area,
but these windows are in the sleeping area of the two structures and are
partially screened or could easily be screened. The second fleor windows
on the south of the dwelling under construction have a view of almost the
entire pool. This view would be difficult to screen and these windows
are in the living area on the second floor.

Analysis of sales information indicates that swimming pools on proper-
ties similar to the subject property are used primarily for entertaining
and that reasonable privacy is desired and expected. In my opinion, the
lack of privacy of the subject pool under the existing conditions would reduce
its value to a prospective purchaser by at least fifty percent or $5,000 to
$6,000. Although no detailed analysis was made of the effect of the uwelling
under construction on the subject dwelling itself, in my opinion, the lack

of privacy in the rear yard of the subject dwelling is no doubt also
detrimental to the value of the subject property.

I left copies of the photos I took from the swimming pool area with you
February 28, 1980. I am enclosing with this letter, copies of the plot plan
and elevation studies that I made showing the possible views of the swimming
pool area from both the house on Broadview constructed in the 1960's and
from the building now under construction next to the carriage house.

Sincerely,
: Wb
Q&%— - |
Bowen H. Brady

BHB/dh
Encl: 2
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WENDELKEN, CLINE & CROCKETT
ATTORNEYS AT LAW

BUITE 40S, BROWN BUILDING
WIGHITA, KANSAD 67202
(318) F3-7RVE

EAST mIDE FINANCIAL CENTER
January 22, 1979

The Amidon House
1005 North Market
Wichita, Ks. 67214

Mr. Jack H. Galbraith
Board of Zoning Appeals
City Hall

455 North Main
Wichita, Kansas 67202

Re: Case No. BZA 56-78, docketed for January 23, 1979

Dear Mr. Galbraith:

As you know, this office represents Mr. and Mrs. Howard K.
Pierce of 424 North Broadview, Wichita, in this case in
which Roger D. Bender is the applicant for a limited variance.

‘This is written for the file and to document the position of
the Pierces. As the adjacent property owners of the property
to the north of Mr. Bender's and as people primarily effected
by the request, their position is:

1. The setback can be varied from
6 feet to approximately 3 feet
along their south, east-west property
line for the distance of about
27 feet 3 inches and immediately
north of the captioned carriage house,

This in no manner should be taken
as indication of a willingness to
extend any variance west of the
north west corner of the existing
carriage house,
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Mr. Jack H. Galbraith
January 22, 1979
Page Two

Neither should this willingness
be considered as acquiescence

to a zoning change from the
existing "AA" Single Family
Dwelling status in the immediate
area, and

4. The exigencies of this particular
request prompt this approval.

It is our understanding Mr. Bender intends to remodel and
restore the carriage house as a dwelling for his family,
construct an unattached garage to the south of the carriage
house and install a drive which will not be offensive to
the Pierces to the north.

Thank you as usual.

Yours truly,

WEND! N, CLINE, CROCKETT § HULNICK

Clyde Wendelken
CW:csw

cc: Mr. and Mrs. Howard K. Pierce
Mr. Roger D. Bender
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REAL ESTATE PURCHASE CONTRACT

~ . A

(LI}I‘J CA_gwrcmmi, Made and entered into thise—3xd__day of. November

Ly aml between— ICHOLSON i 7

oty of the Firse Part, hercinafter referred 1o as “Seller,” whether one or more, ad
. ROGER BENDER

party of the Second Part, bes siniter referred o as “Buyer,” whether one or mor..

WITNESSETIE: That fur and in considzration of the mutual promises, covenznis and @
set ent, the parties hereto do hereby conira and with each other, as follows:

1. The Seller does hereby agree 1o sell and convey to the Bu}'elr by a god 2nd tent wasnany deed the
following described real property, simated in Sedgwick County, Kansus, to-wits
__ Iots 34, 36, 38, 40 and 42 except South
16 feet of Lot 42 on Broadview in Hagney's

Replat of Capital Hill Addition :

2. The Buyer hereby agrees to purchase, and pay to the Seller, as considerazion fer the zonvevance o him of
the above described real projerty, the sum of _Ei =51 usand_and Five Hundred

and _no/100ths ($56,500.00)— Dodllars
in manner following, to-wit:

3. The Seller, at his option ¢s 1o furrish to the Buyer, either a complete abstract of Ltle certified o date,
or a title insurance compruny’s ¢ itment o insure, to the above described real property, shewiny a merchantable
title vested in the seller, subject 1. Easements and Restrictions of Recor

"'hie Title Evidence shall be sent to__Buyer's Attorney
for examination by the Buyer as prompily and expeditiously as possible, and it i understcod 222
Seller shall have a reasonable time after said Tizle Evidence has been examined in which 1o correct azny efec

4. A duly executed copy of this Purchase Agreement shall be delivered to th: parties hersto.

5. The Buyer agrees to and dees hereby deposit with Seller
the sum ofFive_Thousand and-noZl00ths—($5,000,00) ~mmmmmmmmmnnm————e-ellis,
carnest money, as a guarantee that the terms and conditions of this contract shall be iilled v nim, depusit
16 e applied on the purchase price upen acceptance of title by the Buyer and delivery of « Seller. In the
event the Buyer shall fail o fulfill his cblivation hereunder, the Seller may. at his sption, eance. and
thereupon the alorementioned deposit skall become the property of the Seller and his Azent.not
liquidared damages. Provided. however, that in the event the Seller is unable to fuznish merchazzable title, the earn-
est money deposited shall be iewurned 1o the Buyer, and this Agreement shall be null and veid zad of no further
force and effect.

6. Tt is further agreed by and between the parties hereto that all rentals, insarance. Gip aczeptable to
Buyer) and interest, il any shall be adjusted 2nd prorated as of_Date of Closing . Tanes shall be
pro-rated for calendar year on the basis of taxes levied, or for prior year.

7. The Seller further agrees 1o & s the above deseribed premises with all 22 i RO R eTenon
and deliver pussession of the i conzdition as they now are. reasi i

. i T BV “ 0 7 Y .
5. 1nis understood and wzreed between the parties hereto that tane is of the sisence of 2l conzat and tha
this transaction shall Lo con ummated on or defore January._ 15, 1979

9, Puss n to be eiven to luver on (XXKRR Closing., -

10, Tn the event an Owners title inssarie policy is Frnished. the waal
nee poliov will be pand 50, by seller wnd 504 by buye




_11. This Agr. nt is subject to Buyer of mining financing .
_..for the p g_nLr_ha_propan'_ nt_of $45,000.00
“under reascnable e terms and conditions.

2. This Agreement is subje g;_tg_uyg_:_ebtgmmg_neﬂessnx__

__.____-huilshng_ngmus_tmmdel_tne_exmtmg_s

S eus pAEO i A O Lthe_m:nper.:y_.aanhtmmg_a_vaﬁan::Lm_tn_:espec.r_to_
local building codes for the purpose of obtaining said
permit.,

13.__This_agreement is further suhject to Seller purchasing fro
. owner the properﬂﬂﬂ&bsiweu_as_adm;nna.l_
lots located on Bg;mn:_m_mgny_s_Beplﬂ_Cam_taLmlJ_
Add:.t].on.

BELL

ROGER N.
JOUN M. BELL

ABSTRACT AND TITLE CO., INC.
WICHITA, KANSAS 87702

Real Estate Contract
ecurity

AUSTHACTS
TILE INSURANCE

RLAL [STAIL CLOSINGS

434 NORTH MAIN
Phone 267-0371

Dated




January

Roger Bender
930 Riverview
Wichita, Kansas

Dear Roger:

We have discussed recently that the closing of my purchase
of the property located on North Belmont and the closing of my
sale to you of a portion of that property that fronts Broadview
is scheduled to take place in advance of the hearing on a
building restriction variance which you have requested with
respect to the property you are purchasing. The purpose of
this letter is to set forth our agreement with respect to the
closing of these two sales prior to your hearing. We have agreed
as follows:

1. I will close the purchase of the property on
North Belmont as scheduled. On the same day, we will
close the sale of the portion of that property which
I have agreed to sell to you as set forth in our purchase
agreement.

2. You will proceed with your request to obtain
the variance necessary to obtain the building permit
for the renovation of the structure on your property.

" 3. If you are unable to obtain such building permit
because the structure does not sat back a sufficient
number of feet from my property, then I will convey to
you at no additional cost the necessary additional footage
from my property in order for you to obtain said building
permit. In the event it becomes necessary to make this
additional conveyance in order for you to get your building
permit, you agree to assign to me a perpetual easement
with respect to the property that I have conveyed to you
so that you may obtain the building permit.




Roger Bender
January 5, 1979
Page Two

4. 1f, after the conveyance referred to in the
paragraph above, it is subsequently determined that
.you will not be allowed to obtain the building permit
and that there is no other feasible way to obtain a
permit, then I will repurchase from you the property
that I have sold to you at the same price which you
have paid to me.

If the above accurately sets forth our agreement with respect
to -these matters, please sign in the space provided below. ;

Very truly yours,

Roger Bender

Dated:
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WARRANTY DEED (STATUTORY) e, la

(Joint Tenancy) % RICORD
GRAN"I‘O'RS e el
f . 979
F. William Nicholson and Julianne A. Nicholson, a 24961
husband and wife, i
heCART
0F peEvy

CONVEY AND WARRANT TO

Roger Bender 5

as joint tenants with the right of survivorship and not as tenants in common, the following described premises
situated in Sedgwick County, Kansas, to-wit:

All of Lots 34, 36, 38 and LO and the

North 9 feet of Lot 42, all on Broadview
Avenue, in Hagny's Re-plat of Capital Hill
Addition to Wichita, Sedgwick County, Kansas;
EXCEPT any portion thereof lying within

the South 16 feet of said Lot L2,

for the sum of  One dollar ($1.00) and other good and veluable consideration.

Subject to: Fasements and Restrictions of Record.

Dated this  30th day of January 19 79

Sl T

F. William Nicholson
R A AT LT“ILQ@Q‘JC'}W‘/
Julianne A. Nicholson

STATE OF KANSAS, SEDGWICK COUNTY, ss.
BE IT REMEMBERED, That on this 30th day of  January A.D.19 79
before me, the undersigned, a Notary Public in and for the County and State aforesaid, came
F. William Nicholson and Julianne A.

Nicholson, husband and wife,
personally known to me to be lho same person(s) who executed the within instrument of writing and

such person(s) duly acknowledged the execution of the same.

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official scal, the day and
_year last above written.

ED A :
My appointment expires: 3-29-80 19 Vet k\ﬂx{:‘_\_q__t(Q__}
Beth Matliceld ¥ Notary Public

¢ vy
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CLYDE WENDELKEN THE AMIDON HOUSE
CHARLES M. CLINE E YA R 1005 N. MARKET

DAVID G. CROCKETT
LESLIE F. HuLNICK

JOHN F. REALS

WICHITA, KANSAS 67214
(318)263.7586

. RECEIVE])

MAR 1 4 1380
Mr. Jack H. Galbraith, Secretary METROPOLITAN PLANNING
Board of Zoning Appeals -
City Building
455 North Main
Wichita, Kansas 67202

Re: Case No. BZA 13-80

Dear Mr. Galbraith:

Would you please bring my January 22, 1979 letter
addressed to you in connection with Roger D. Bender's
application for an alleged limited variance to the
hearing before the Board of Zoning Appeals on March 25,
1980 at 1:30 p.m.

Thank you.

Yours truly,

WENDELKEN, CLINE, CROCKETT § HULNICK

I
Clyde W-er‘l\dcegirken

CW:csw

e
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SECRETARY'S REPORT
TASE NO. BZA 13-80

. BZ.

APPLICANT: William & Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.

REQUEST: An appeal pursuant to Section 2.12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelliug on a zoning lot establist
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 or
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd
Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertie

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12,.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979, This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.




Page 2

BZA 13-80 @
BZA AGENDA
3-25-80

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

In the minutes you will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grante:
for the existing structure only. As you will also note,

Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback. In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage

also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required
to be five feet. The actual motion made by Mr. Jacob was that

the five conditions necessary for the granting of the variances

be found to exist and the variances be granted subject to the
staff recommendations.

A permit was issued by Central Inspection on March 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a single-family
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979.

On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Hill Addition. This resulted in the erection of
a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in Distriet Court by the applicant
of this appeal was dismissed by the court beczuse the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.
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BZA 13-30 @
BZA AGENDA
3-25-80

It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this
site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is
also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop:
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal description,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1880, two
zoning lots were created, one 53 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION:

In light of the legnl opinion on the requirement that any
new residential zoning iots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.




BOARD OF 7ONING APPEALS
MINUTES
JAR

The regular meeting of the Poard of Zoning Appeals of the
city of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m. ¢ 9

The following Board members were present: Hary Kopietz,
Chairman, Angela Squires, Viece-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

ais .A,prnval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

ZA 56-78 - Roger Bender, 247 North Market, Wichita,
purs T to Section 2.12.590.B, Ccde of the City of
ita, requests a variance to reduce the north side yard
.otback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
bwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Kill Addition, Secdgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

GALBRAITH showed slides of the application area and reviewed the"
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:
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BZA MINUTES
January 23, 1979
Page 2 : 0

Ak That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residcnts. 4

That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation. }

That the variance desired will not adversely affect the
public health, safety, morals, oxrder, convenience, pros-—
perity, or general welfare; and ;

That granting the variance desired will not be opposed to
. the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETA

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight foet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
cast. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet reguired
for a rear yard setback. The required side yard setback for
a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached garage will be construcied south of
the existing structure. The proposed garage is alsd shown as
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as close as five fect to the
rear p-operty line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from samc.

Tt should be pointed out that a question has been raised as
to the cxact location of the structure from the north property




BZAn MINUTES
Japkary 23,
Pa 3

line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If that is the case, a variance

is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard setback is the property owner to +he north, and inasmuch as
that property owner is aware of the request and knows the :
location of the structure, the Board has the authority to approve
the variance for a lesser arca than adverti . The applicant
should be prepared, however, to provide the Board with the exact
dimension of the structure from the north property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular access to the carriage house has always been
from ‘Belmont Avenue to the east. The applicant proposes a nev
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENLSE : 5

Tt is the opinion of the Secretary that this may be an
.unique situation inasmuch as this structure has been located
here for over y years and would not be expanded to increase
any nonconformity of setbacks.

ADJACERT PROFERTY: 2
Tt is the opinion of the Secretary that the granting of

the variance requested will not adversely affect the right- of

adjacent property owners or residents inasmuch as the con

of this structure to a separate single family residence wi.

done without expansion of the existing structure and shoul!’

an improvement to the neighborhood.

HARDSHIP: i

Tt is the opinion of the Secretary that the strict appli-
cation of the provisions of the zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch gs a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST: o

It is the opinion of the Secretary that the granting of
the variance desired will rnot adversely affect the public
interest inasmuch as these variances arc located adjacent to
interior lot lines. . : & 7
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SPIRILT

is t pinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION: .

It is the opinion of the Secretary that the five conditions
necessary to the granting of a varience can be found to exist
and it is therefore reccmmended that the variance be granted

subject to the following condition:

1. The north side yard setback and the rear yard setback
shall be reduced to __ and eight feet respectively for
the existing structure only.

________ —

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilitices adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
uG" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
to the east was to the east property line of subject property.
GALBRAITH stated he belicved the applicant could better advise
the Board on this aspect. .

FRED HANWLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with- the
main house since the garage had now been sold. GALBRAITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. el :

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Doard cxplaining that the house to the cast is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.
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GALBRAITH asked the applicant to clarify the amount of
setback Leing requested. BENDER replied 3'4" on the north
anéd G&' on the back, were the actual measurements. KOPIETZ
then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that +here will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

Mo one elise appeared in favor of the application, and no one
else appeared in cpposition. .

MOTTON: JACOB moved, SQUIRES SKECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had

been found to exist.and that a variance be
granted to reduce the noxrth side yard setback

to three feet for =) isting structure only

and the rear yard set : to eight feet for

both the existing ¢ ~ture and any new structure.
(RICHARDSON was absent.)

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTION NC. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as previded in Section 2.12.590.5; Code
of the City of Wichita, to reduce the north side yard setback
from 6 fcot to 4 foot and the rear yard setback from 20 foot
to B foot, on property zoned the “AA" Single Family Dwelling
pistrict, and legally described as:

Lots 34, 36, 38, 40 and 42, except South

16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Fill dadition, Sedgwick
county, Kansas. Cen 1y located on the
cast side of Broa 1 -ca noxth of

Third cet. i

WHEREARS, proper notice as required by ordinance and by
the rulcs of the Board of Zoning Appe:'s has been given; and

WHEREAS, the Board of Zoning Appeals aid, at the meeting
‘of January 23, 1979, consider said application; and

WIIERELG, the Board of Zoning Appeals has proper jurisdiction
7 to consider said request fcr a variance under the provisions of
Section 2.12.590.B, Code of. the City of ¥ chita; and
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WHEREAS, upon clarification of the exadct location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning nppeals has found that the
variance arises from such condition which is unique to the preop-
erty in guestion and which is not ordinarily found in the same
ZONC. i ct; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to-a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will cons itute unneces—
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning nppeals has found that the
variance desired will not adversely affect the public health,
safcty, morals, order, convenience, prosperity or general wel-—
fare due to the fact that these variances are located adjacer :
to interior lot lines: and

WHEREAS, the Roa of Zoning Appeals has found that the
granting of the vari desired will not be opposed to the
general spirit and ir ¢ of Title 28 (Zoning Ordinance) inas—
much as the nonconfor: g structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and .

WHEREAS, each of the five conditions required by Section
2.12.590.8, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IY RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard sctback from 6 foolt to 3 foot and the rear yard sethack
from 20 foot to 8 foot, on property zoned the "AA" Single Family

. Dwelling District, and legally described as:




January 23, 1979
Page 7

Lots 34, 36, 38, 40 and 42, except South
16 fect of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. GCencrally located on the
east side of Broadv n area north of
Third Street

be appreved subject to the fcllowihg condition:

A kA The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yvard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICHITA, KAMEAS this 23rd day of January, 1979.

Chairman
ATTEST:

Larry Dobson, Assistant Secretary

Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
. 158 North Grove, Wichita, Kansas, pursuant to Section

. 2.12.590.C, Code of the City of Wichita, requests an

exception to permit the establishment of an off-street

parking lot on property zoned the "A" Two Family Dwelling

District, and legally described as:

Lots 1 & 3 on Spruce St., in Stites Bros
Second Addition to chita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an

GALRRAITH showed slides cf the application area and reviewed
the fcllowing comments from the Secretary's Report.

JURISDICTION:

: The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the

City of wichita. The Board may grant the exception provided the

conditions set out in Scction 28.04.145 can be complied with.
COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building
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RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. enerally located on the
east side of Broadview in an area north of
Third Street.

WHEREAS, proper notice as reguired by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said reguest for a variance under ithe provisions of
Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of

the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that thka
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
.granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being cnlarged
and will be usecd as a permanent residence, conforming to all
other requirements; and :




RESOLUTION NO. BZA 56-78
PAGE TWO

WHEREAS, each of the five conditions required by Sectiox
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

.NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on_the
east side of Broadview in an area north of
Third Street

be approved subject to the following condition:

X, The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICHITA, KANSAS this 23rd day of Jdnuary, 1979.

{4«4» e

d/i
Vo :
ayy fﬁﬁkopieLz Chaaxinan
ATTEST D‘ﬁ%w /
(

LTy Doiﬁbn, Assistant Secratﬁﬁy




DECEMBER 12, 1978

Members:

Board of Zoning Apr
TFirst Floor, City Hall
455 North Main
Wichita, Kansas 67202

It is my desire to purchase the Carriage llouse and lot (199 x 137)
located behind the house at 401 North Belmont.

My intent is to remodel the Carriage House and add a garage, Lo use as
my personal residence., The Carriage House already has three (3) existing
bedrooms, a living room, bath and kitchen on the second floor. The main
level has a large garage area, stairs and two additional rooms. There

is a full basement under the use with an outside entrance and numerous
large windows for plenty of light.

The location of the Carriage House to the lot (see pnlot nlan) is very
close to the north and east proverty lines. It has been located that
way since 1917 when it was built. I am not attaching any living areas
or additions to the existing house. The parage will be detached. There
are no casements of record on the nlat.

Residency for this structure has been established through the years; at
first by the servants and more recently by the owner from time to time.

In making this my residence, T will be entering the lot from Broadview
(west) and will have a Broadview street address. 1 have also located

(on the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
eight foot rear yard on the east be granted a variance so that T may use
this structure for a residence.

Cordiall
/
‘Z A A

Roge¥/ D. Bender
Architect

RDB/eh

ARCHITECTURE o INTERIORS ¢ PLANNING
247 N MARKET  WICHITA, KANSAS 67202 (316 264.4371
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rtion ©f
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e’ code

r lots platted

parcels of land at been divided, subdivided
or platted even prior to

Since the s ivision regulations now require a minimum
‘width of 60' for sidential construction and si the zoning code
seems to incorpora erence such requirements, we believe that
all undevelo; : s of land, irrespective of the date or manner
of platt act to the 60' minimum width requirement. This
is not to that if a rticul parcel of land was being used for
a particular purpose at time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the
use cannot be changed, enlarged, panded or intensified without
first meeting the requirements of the current regulations. This is
because our statutory scheme (K.S.A. 12-709) protects "existing
uses" from subs nt zoning but it does not protect either existing
zoning or merely anticipated uses. Zoning amendments gualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts /e been judicially held to be
within the police powers of the municipality.

The "zoning lot" amendment of the zoning code was adopted
subsequent to the adoption of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we
view it, the land falling within the category of the exemption of
Article 3-105(F), (lots, tracts or parcels that have been sold off,
divided, sub-divided, re-subdivided or replatted prior to January
1, 1948) need not be replatted nor further subdivided or changed
to be utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels may separately or collectively
with others, or parts thereof, meet the minimum lot width require—
ment of G60'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"require s e subdivision regulations”. lor are the lots,
tracts or parcels th . E r the 1948 subdivision
regulati i ny way i 1i nged. On the contrary
the too 1 : e ls ) , ivels it} 2rs, 'Or parts

division regulations.
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method of
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vision regulations establish minimum

ng out or subdividing of land by way

g". They trace their origin to 1948

and have bhe subsequently amended. One of the significant
amendnents has been to establish a minimum width of 60' of platted
lots (measured at the set back lines) to be used for the uses
authorized in a residentially zoned district. The current provision
applies to all platting and subdividing subsequent to 1968. 2Again,
this refers only to establishing the minimum width size of the lots
on a particular pl: subdivision regulations adopted in
January of 1948 e a similar minimum lot width of 50°'.
Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision
regulations specifically exempt from its provisions those lots,
tracts or parcels which had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to the "platting" exercises and exempted them from
the requircments of the platting regulations adopted in 1948 as
subsequently amended.

The current subd
requirements as to the la
of "platting" or "subdivi

The conclusion that we have reached is that all parcels of
land not previously utilizzd for a specific use under prior platting
or subdivision regulations are subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our
opinion that any building permit issued for constraction of an
improvement on a lot or parcel ¢f land not meeting the current
minimum lot width require t was improvidently issued.
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) Published in the Daily Record, March 3, 1980

OFFICIAL NOTICE

NOTICE IS HEREBY given that on the 25th day of March,
1980, the Board of Zoning Appeals of the City of Wichita,
Kansas, in the Board Room, First Floor, City Hall, 455
North Main, Wichita, Kansas will consider the following
applications at 1:30 p.m.

i Case No. BZA 13-80 - William & Julie Nicholson, 401
North Belmont, Wichita, Kansas, pursuant to Section
2.12.590.A, Code of the City of Wichita, is appealing
the interpretation of the Superintendent of Central
Inspection in the issuance of a building permit for a
second single-family dwelling on a zoning lot
established by BZA Case No. 56-78 and approved by the
Board of Zoning Appeals by Resolution No. BZA 56-78
on January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of an existing structure as a single-family
dwelling, on property zoned the "AA" One-family
Dwelling District and legally described as follows:

Lots 34, 36, 38, 40 and 42, except the south
16 feet of lot 42 on Broadview in Hagney's
Replat of Capitol Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

as provided in City Ordinances hereinabove described and
Section 2.12.560 et. seq., Code of the City of Wichita,
Sedgwick County, Kansas, and the same will there be
discussed and considered by the said Board of Zoning Appeals
and all persons interested in said matters will be heard

at this time concerning their views and wishes in the
premises, and any protest against any of the provisions of
the appeal will be considered by the Board of Zoning Appeals
as by law provided.

WITNESS my hand and seal this 29th day of February, 1980.

Earl Henderson, Chairman

Jack H. Galbraith, Secretary
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BOARD OF ZONING APPEALS

CITY OF WICHITA, KANSAS

Name of Appellant_William and Julie Nicholson, husband and wife

Mailing. Address — 401 North Belmont Phone

Name of Agent__ James A. Walker of Martin, Pringle, Fair, Davis
& Oliver

Mailing Address 320 Page Court Phone__ 265-9311

Relationship of appellant to property is that of_Other (adjoining
(Owner, Tenant, Lessee, Other). landowner)

The appellant herein appeals from a decision, determination or an
order of the Superintendent of Central Inspection, as follows:

The issuance of Building Permit No. D39998 for the construction

of a One—Fam:LIy Dwelling and the interpretation of Central

Inspection of Resolution No. 56-78 (see attached statement)

for property located_%414 and 410 North Broadview

and legally described as:_ Lots 34, 36, 38, 40 and 42 except

South 16 feet of Lot 42 on Broadview, Hagny's Replat of

Capital Hill Addition

i b 2 2 "AA" One Fimily Dwelling
in the city of Wichita; and which is presently zoned_Distrigt.The
decision was rendered_January 23, 1980, and refers to Sectiong
28.04.020 and 28.04.049 the Code of the City of Wichita.

The appellant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

b. That he has been advised of the fee requirements established
by Section 2,12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

That all documents are attached hereto as noted in paragraphs
2, 3, and 4 of the instructions.

Appellant s WILLIAM AND JULIE NICHRLSON

MARTIN, PRING. AIR:,- DA OLIV.
BY Authorized Age
s A. Wa

OFFICE USE iN_LY: Received in office of Secretary, Board of Zoning

Appeals, (a.m. - pwa ), , 19_&0 , together
with appropriate fee of $50.00.




STATEMENT OF APPELLANT

This appeal is taken from the decision of the Superin-
tendent of Central Inspection to issue Building Permit No. D39998
to Calvert & Spears, the contractor of owners, Roger and Sistie
Bender, for the construction of a One-Family Dwelling on the real
property described herein. The construction authorized by
Building Permit No. D39998 is not in compliance with the variance
granted on January 23, 1979, in Case No. BZA 56-78 or the intention
of the Board of Zoning Appeals in granting said variance. (See
Minutes of Board of Zoning Appeals attached hereto.)

The construction authorized by Building Permit No.
D39998 violates the zoning ordinances and subdivision regulations
applicable to said property, specifically the minimum width require-
ments, and the real property described in said Building Permit does
not constitute a zoning lot as defined in the zoning ordinances.




BOARD OF ZONING APPEALS

MINUTES
JANUARY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m.

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

3 L4 Approval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

Case No. BZA 56— - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

GALBRAITH showed slides of the application area and reviewed the
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

i e &




BZA MINUTES
January 23, 1979
Page 2

1 That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents.

That the strict application of the provisions of Title 28

of which variance is requested will constitute unnecessary
hardship upon the property owner reprcsented in the appli-
cation.

That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and

That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback =nd the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The
structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback The required side yard setback for
a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled_and a detached garage will be constructed south of
the existing structure. The proposed garage is also shown as =
maintaining an eight foot rear yard. It should be noted that
a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property
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32\ MINUTES
January 23, 1979
Page 3

line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a lesser area than advertised. The applicant
should be prepared, however, to provide the Board with the exact
dimension of the structure from the north property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

vehicular access to the carriage house has always been
from Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north. ;

UNIQUENESS:

Tt 1s the opinion of the Secretary that this may be an
unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY:

It the opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

HARDSHIP:

Tt 1s the opinion of the Secretary that the strict appli-
cation of the provisions of the zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of
the variance desired will not adversely affect the public
interest inasmuch as these variances are located adjacent to
interior lot lines.
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Page 4
SPIRIT AND INTENT:
Tt is the opinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION:

I+ is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition:

1k The north side yard seipack and the rear yard setback
shall be reduced to __ and eight feet respectively for

the existing structure only.

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
"G" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
to the east was to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect. :

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with the
main house since the garage had now been sold. GALBRh.TH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an objection to the application for variance
as presented to the Board. .

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.
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GALBRAITH asked the applicant to clarify the amount of
setback being requested. BENDER replied 3'4" on the north
and 8' on the back, were the actual measurements. KOPIETZ
then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

No one else appeared in favor of the application, and no one
else appeared in opposition.

MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had

been found to exist.and that a variance be
granted to reduce the north side yard setback

to three feet for the existing structure only

and the rear yard setback to eight feet for

both the existing structure and any new structure.
(RICHARDSON was absent.)

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 56-78
= SNU. Bah 0b-/d

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from € foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick

County, Kansas. Generally located on the
ide of Broadview in an area north of
Third Streepr ——————+—n an area north of

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WEEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in guestion and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure

for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and *

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

e
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick

County, Kansas. Generally located on the
east side of Broadvi of
e

Third eet
be approved subject to the fcllowing condition:

aLs The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICHITA, KRNSAE this 23rd day of January, 1979.

e e
Mary L. Kopietz, Chairman

ATTEST:

Larry Dobson, Assistant Secretary

Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an.off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1 & 3 on Spruce St., in Stites Brcs
Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an area north of Central (517
T T e

GALBRAITH showed slides of the application area and revicwed
the following comments from the Secretary's Report. L

RISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.
COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building
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on Light Commercial property adjacent to the south of subject
property. In order to comply with the off-street parking re-
quirements of the zoning ordinance, additional parking must be
provided. This request for an exception to provide off-street
parking on subject property would help meet these parking re-
quirements.

planned Parenthood of Kansas is the recent purchaser of both
properties and will be moving its operation to this location.
They have submitted a site plan, which has been approved by Traffic
Engineering, showing their intent to provide screening along the
west and north property lines and to maintain the front 25 foot
landscaped setback on subject property. Access to the parking lot
would be from an east/west alley which separates subject property
from the use it is intended to serve. An existing single family
structure would be removed from subject property.

It is the opinion of the Secretary that this is a logical
and proper request and that with proper screening for adjacent
residential properties, would not adversely affect the general
area.

RECOMMENDATION:

It is the recommendation of the Secretary that the appli-
cation to permit the installation or construction of an off-
street parking lot be approved sibject to the following condi-
tions:

The parking areas shall be used for passenger vehicles
only and in no case shall it be used for sales, repair
work, storage, dismantling or servicing of any vehicle,
equipment, materials or supplies.

only such signs as are necessary for the proper operation
of the parking lots shall be permitted.

In no case shall a fee be charged for parking facilities
provided hereunder. )

The off-street parking lot and all driveways providing
ingress and egress to the parking lot shall be paved
with concrete, asphaltic concrete, or asphalt, and shall
be maintained in good condition and free of all weeds,
dust, trash and debris.

All parking spaces abutting property lines shall have
adequate guards to prevent the extension or overhanging
of vehicles beyond property lines or parking spaces.
All parking areas shall have adequate markings for
channelization and movement of vehicles.
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on Fountain

on Fountain

Fountain

Fountain

Lot 33, Fountain

Lot 26 & S% Lot 28,
on Broadview

North 25' of Lot 28

& South 25' of Lot 30,
on Broadview

North 25' of Lot 30

& South 25' Lot 32, on
Broadview

North 25" of Lot 32,
& all lot 34, on
Broadview

Lot 36 on Broadview

Lot 38, on Broadview

Lot 40 on Broadview

North 50' of Lot 24
on Broadview

Lot 18 on Broadview

Lot 20, 22, 24, on
Broadview

OWNERSHTIP
Addition

Small's 2nd Add.

Small's Add.

Hagny's Replat of
Capital Hill Add,

LIST

Property Owner

George S. Shrewsbury
Luise B. Shrewsbury
402 N. Fountain 67208

David K. Warbinton
—Vickie Warbinton
40y N. Fountain 67208

/Barhara C. Bernstorf
408 N. Fountain 67208

Dolly Gideon
—Dixie L. Hand
%422 N. Fountain 67208

Dixie L. Hand
— 422 N. Fountain 67208

Carl F. Johnson
—~Lucy M. Johnson
401 N. Broadview 67208

Michael W. Gilbreath
~ Jary K. See Gilbreath
409 N. Broadview 67208

Richard Thomas Taylor
~~ Dianne M. Taylor
415 N. Broadview 67208

James L. Hungerford
—~Kristin K. Hungerford
425 N. Broadview 67208

John H. Brewer
_—Carolyn A, Brewer
427 N. Broadview 67208

Keith R. Leland
_fLarol Leland
431 N. Broadview 67208

Charlotte Kinsley
_~Maxine & Janet Kinsley

Virginia Miller

437 N. Broadview 67208

Glen W. Brammer
«—Alice E. Brammer
351 N. Broadview 67208

Terry J. Cox

— H. Kay Cox
436 N. Broadview 67208

nces Kay Stapleton

15 S. Bleckley Dr. 67218
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Lot

Lots 26, 28, 30, 32,
on Broadview

Lots 34, 36, 38, 40 &
N 9' of Lot 42, exc.
any part thereof lying
within South 16' of
Lot 42

South 16' of Lot 42,
All lots 44, 46 & 48
on Broadview

Lots 50, 52, 54 on

Broadview

Lots 17, 19, 21, 23,
on Belmont

Lots 25, 27, 29, 31
on Belmont

Lots 33, 35, 37, 39,
41, 43, 45, 47 on
Belmont

Lots 49 & 51,
on Belmont

Lots 30 & 32 on
Belmont

Lots 34, 36, 38, 40,
42, 44 on Belmont

correct list of the property

Addition Property owner

Hagny's Replat of Howard K. Pierce (deceased)
Capital Hill Add, Mildred Pierce
424 N. Broadview 67208

Roger Bender
420 N. Broadview 67208

Francis R. Aksamit
—Rebecca E. Aksamit
404 N. Broadview 67208

Mark H. Adams
Jeanette C. Adams
345 N. Belmont 67208

Sandra J. Hanley
~— 439 N, Belmont 67208

J.M, Walsh
__— Anmna Walsh
425 N. Belmont 67208

F. William Nicholson
Julianne A, Nicholson
401 N. Belmont 67208

Mark H. Adams
— Jeanette C. Adams
345 N. Belmont 67208

0dis E, Shoaf Jr .
rtha L. Shoaf
426 N. Belmont 67208

John E. Coultis
~ Ruth E. Coultis
400 N. Belmont 67208

We hereby certify the foregoing to be a true and
owners of:

A 200 foot radius of Lots 34, 36

38, 40 and 42, except the South 16
feet of Lot 42, on Broadview, Hagny's
Replat of Capital Hill Addition to
Wichita, Sedgwick County, Kansas

as shown by the last deeds of record on file in the Office of the Register of Deeds
of Sedgwick County, Kansas, on the 28th day of February, 1980 at 7:00 o'clock A.M.

Order NO. 285893
rmk

JECURITY ABSTRACT & T, COMPANY,, INC.
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BOARD OF ZONING APPEALS
CITY HALL — TENTH FLOOR
455 NORTH MAIN STREET
WICHITA, KANSAS 67202

David D) & Frances K. Stapleton
1015 South Bleckley Drive
Wichita, Kansas 67218
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