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SECRETARY'S REPORT

CASE NO. BZA 13-80

APPLICANT: William A Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.

REQUEST: An appeal pursuant to Section 2.12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelling on a zoning lot establis; 1.· 22
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 01

14.4 4
January 23, 1979 for a variance of the required

" ..·Ilf

rear yard and the side yard on the north for thi
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd
Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertief

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

42.1
The Board has jurisdiction to consider the appeal under the

provisions outlined in Section 2.12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant :s appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th : · 4 1
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.
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BZA 13-80

BZA AGENDA

3-25-80

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.
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It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

1®

In the minutes you will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grantm
for the existing structure only. As you will also note,
Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback. In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage
also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required
to be five feet. The actual motion made by Mr. Jacob was that
the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the
staff recommendations.

1

A permit was issued by Central Inspection on March 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a single-family
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for

162a t#11&/LM#ZA the requested variances. In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979.
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On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny' s
replat of Capital Hill Addition. This resulted in the erection of

a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent .f Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.

e
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BZA 13-00
BZA AGENDA

3-25-80

It is the opinion of the Secretary that the action or the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This

included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this

site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is

also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal description,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimun, lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When he second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

131

RECOMMENDATION:

In light of the legal opinion on the requirement that any
new residential zoning lots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the crea ion of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.
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BOARD OF ZONINh APPEALS

MINUTre0

JANUARY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
Cj.ty of Wichita, Kansas was held Tue-dav, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at. 1:30 p.m.

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Ricliardson was absent.

Also present wert: 'rom Powell, Legal Counsel.; Jack Galbraith,
Secretary; Larry Dobson, Assistant Se·cretary; and Beverly Craig of
the Planning Department staff.

1. Approval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent. )

2. Case No. EZA 56-78 - Roger Bender, 247 North Market, Wichita,

Kansas, pursuan·t to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 .foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Froadv. ew in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

GALBRAITH showed slides of the application area and reviewed the'
following comments from the Secretary's Report.

JURISDICTION:

'The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.2, Code of the
City of Wichita. The ]3oard may grant the request when all five
of the following conditions are foundl to exist:

r /
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line. We have been advj.sed t.hat the
the north is not on the properly linc
on the property to the north. If th,

is needed fron, 6- to 3 feet rather th:

In raising this issue with the Low D

tilat SiliCC, the only property affectee
yard setback is the property owner tr
that property owner is aware oi the
location of the structure, the Board
the variance for a lesser area t.lian a

should be prepared, however, to provj
'24 dimension of the structure from tile r

BZA MINUTES

January 23, 1979
Page 3

fence on the property to
, but rather, is one foot

tt 3 s the case, a variance
m 6 to 4 feet as advertined.

irtmont, their opinion is
a varianco of the side

2 north, and inasmuch as
st and knows the

the authority to approve
rtised. The applicant

c.... the Board with the exact
torth property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular acbess to the carriage house has always been
from llclmont Aver,ue to the east. The applicant proposes a new
curb opening to Broadview for the purpove of providing access
to t-his property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The 11earest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:

It is the opinion of the Secretary that this may be an
unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

frit
·5[·93'z

ADJACENT PROPERTY:

92
:f'd*

It is the opj nion of the Secretary that the grantinE of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done wj.thout expansion of the existing structure and should be
an improvement to the neighborhood.

HARASTITD- 99
It is the opinion of the Secretary that the strict appli-         -

cation of the provisions of the· zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodoling of this structure for a residence could not be d.La».44

*224%*.obtained under separate ownership from the original parcel.

PUBLIC INTEREST:It is the opinion of the Secretary that the granting of .
the variance desired will. not adversely affect the public
interest inasinuch as these variances are located adjacent to

1#1 interior lot lines.
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BZA MINUTES

January 23, 1979
Page 2

1

2

That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-

?i

erty owner or the applicant.

That the granting ·of t·ho permit for the variance willnot adversely affect the rights of adjacent propertyowners or residents.

3. That the strict applicat.ion of the provisions of title 28of which varianca is requested wi].1 constitute unnecessaryhardship upon the property owner represented in the appli-cation.

• •1

4. That the variance desi.red wi].1 not adversely affect the* :flf:i;RA'41®*6958**4pub].ic health, safety, morals, order, convenience, pros-
9·'APU·sh»y.:tdiy:*tiAperity, or general welfare; and At.'··.Ug,18/ 9?5 #d»*9?i?
2>,»· t:·0·:1,39 ir,4 Le

2.-· -·.-:.9
ri*:'-4%'·11
24121 5. That granting the variance desired will not bo opposed to -/.4.02221£/i¢:M.the general spirit and intent of Title 28 (zoning ordiriance). .... .i

02*1

COMMENTS BY THE SECRETARY:

r=The applicant is requesting a variance of the north side Nyard setback and the rear yard setback to permit the remodeling
-49of an existing carriage house for use as his personal residence.

ffi. 1
..'ttptifi

t..9.1

The carriage house is shown as being located in the north-east corner of subject property, four feet from the north prop-erty line and eight feet from the east property line. Thestructure has beon so located since its construction in 1917.
The applicant is contracting to purchase subject property, whichuntil now has been held under one own..Irship with property to theeast.

The sell-off creates a rear, or east, property line eightfeet from this structure, as opposed to the twenty feet requiredfor a rear yard setback. The required side yard setback fora residence in this "AA" zoni.ng district is six feet. *El@Ed'
.,1

The applicant emphasizes that the Outside dimensions of thecarriage house will not be altered, but rather the interior willbe remodeled and a detached gar-age wj. 11 bc construe¥ed south ofthe existing structure. The proposed garage is alsd shown asmaintaining an eight foot rear yard. It should be noted thata detached garage may be located as close as five feet to therear property line, but if attached to the main residentialstructure, it must also comply with the twenty foot setback,or obtain a variance from same.

It should be pointed out that a question has been raised as ito the exact location of the structure from the north property

.

£14'.7 4 L 1.4

62*1#.#·-.

=i



FR

14-64>41.-:.Rkr/z·62 3t· 6. v «. ·· ;. · 'Fi.....

22.14&4*0*5:·<·.1/.* : 

BZA MINUTES
January 23, 1979

Page 4

969

SPIRIT AND INTENT:

It is the opinion of tho Secretary that the granting of
the variance desired will. not be opposed to the general spirit
and j.ntent of the zoning ordinance i·nasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to a.11. other requirements.

U.:3

RECOMMENDATION:
&

It is ilic opinion of the Secretary tthat t.he five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommonded that the veriance be granted
subject to the following condition:

1 The north side yard setback and the rear yard setback
shall. be reduced to ._ and eight fect respectively for
the existing structure only.

GALBRAITH then passed around a letter from an attorney
representing the preperty owner to the north, which stated

did not develop additional facilities adjacent to Us property
there was no objec·ti.on to the case provided the applicant.

line that would violate the setback.

44€1

': t*&*0-

GALBRAITH continued that condition number 1 should be revi sed
to reflect the north sj.de yard setback as 3 fect, or to whatever
is determined to be the correct n.easurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council

"G" had recommended that tile application be approved.

TAYLOR asked what the proximity of the home on the property
to the east wis to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect.

.tb

S

FRED HAWLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with·the
main house since the garage had now been sold. GALBRAIT]·I

answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that

R Elotdau Jeoion to 'the application for rariance
ROGER BENDER, 930 Riverside, the applicant, tnen spoke to

the Board explaining that the house to the east is at i east 30-35
feet from its west property line. Ile said the present owners
of the house intended to build a now garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.
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January 23, 1979
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GALBRAZTH aske](1 the applicant to clarify the amount of
setback .}.Cing requested. BENDER replied 3' 4" on the north
and 9' on the back, were the actual ·measurements. KOPIETZ
then said the Board should leave the request at an oven amount
of 3 feet and 8 feet respectively. GALBPAITII Laid. that the
Board should establish that thore will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

No one elic appeared in favor of the application, and no one
else appeared in opposition.

14'Y MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously thal the five conditions
necessary for the granting of a variance had
been found to exist.and that a vari.ance be
granted to reduce the north side yard setback
to three feot for the existing structure only
and the rear vard setback to eight feet for

axisboth the ting St·.lUZ lure and any riow structure.

(RICHARDSON was absent. )

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichit:a, Kans:.s,
requests a variance as provided in Section 2.12.590.5, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney' s
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Cenerally located on the
east si.de of Broadview i.n an crea north of
Third Street.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board oi Zoning Appeals did, at the meeting
of January 23, 1979, consider said appli.cation; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request fer a variance under the provisions of

' Section 2.12.590.8, Code of the dj.tty of Wichita; and
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WHEREAS, upon clarification of the exact location of an
isting structure upon the property, the board ' s legal counsel
s determined that the Board has the jurisd,iction to consider
variance of the north side yard setback to three feet instead
four fect as advertised: and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is linique to the prop-
orty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and .

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
feet the rights of- adjacent property owners or residents ines-
much as the conversion of this struct·.ure to · a separate single
fami.ly residence will ba clone without expansion of the existingstructure and should be an iinprovement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of t.hc provisions of Title 28 (Zoning Ordi-
nance) of which variance is request-.ed will constitute unnoces-
sary hardship upon the proporty owners represented in the ap-
plication inasmuch as a permit for remodcling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-fare due to the fact that these varia .ces are located adjacent
to interior lot lines; and

*22%4 - WHEREAS, the Board of Zoning Appeals has found that the7 granting of the variance desired will not be opposed to the-.il general spirit ancl intent of Title 28 (Zoning Ordinance) inas-4 much as the nonco·.forming structure is not being enlargedW/t t and will be used as a permanent: residence, conforming to all
illlill- other requirements; and

WHEREAS, each of the five conditions required by Section
a variance can be granted has been found to exist.
2.12.590.B, Code of the. City of Wichita, to be present before

. NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
pea] s of the City of Wichita that a variance to reduce the northside yard setback from 6 foot to 3 foot and the rear yard setbackfrom 20 foot to 8 foot, on property zoned the "AA" Sing].c Family
· Dwelling District, and legally descri.bed as:

MR.03¤.Fi
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January 23, 1979
Page 7

Lots 34, 36, 38, 40 and 42, except South
16 fect of lot 42 on Broadviow iii Hagney's
Replat of Capital Nill Addition, Sedqwick
County, }<ansas. Generally located on the
cast side -01 Broadview in all area north of
Third Street

be approved subject to the following condition:
1. The North side yard satback shall be reduced to three

(3) feet for the existing structure only, and the rear
yard setback shal.1 be reduced to eight (80 feet for
both the existing structure and auy new structure.
ADOPTED AT WICHITA, Kil'SAS this 23rd day of January, 1979.

Mary L. Kopietz, Chairman
ATTEST:

Larry Dob5on, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansan, pursuant leo Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots ]. & 3 on Spruce St., i n Stites Bros
Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an arc:a 1,01-th of Central (51'.7
N. Spruce .

GALBRAITH showed slides of the application area and reviewed
the following comments from the Secretary' s Report.
JURISDICTION:

The Board has jurisdicti a to cons'ider this request under
the provisions outlined under Section 2.12.590.C, Code of theCity of Wichita. The Board mav grant the exceplion provided theconditions sot out in Section 28.04.]45 can be complied with.
COMMENTS BY THE SECRETARY:

The applicants desire 'to enlarge an existing office building

¢ 1 Ch
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RESOLUTION NO. BZA 56-78

I: -9
WliEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,

requests a variance as provided in Secticn 2.12.590.2, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot

to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

t·J+644

Lots 34, 36, 38, 40 and 42, except South

16 feet of lot 42 en Broadview in Hagncy' s
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generallv located on the

east side of Broadview in an are.a north of

Third Street.

WHEREAS, proper notice as required by ordinance and by

th. rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of Januarv 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said r,...luest for a veriance under the provisions of
Section 2.12.590.B, Code of·the Cily of Wi.chita; and

WHEREAS, upon clarification o
existing structure upon the proper
has deter-ninad that the Board has

a variance of the north side yard
of four feet as advertised: and

f tho: exact location of on

ty, the board' s legal counsel
the jurisdiction to consider
setback to three feet instead

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not- created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been rocated here for over sixty years and would not be
expanded to increase any nonconformity of set:bac - ·1; and

'144,1

-30Akey'·64

WHEREAS, the Board of Zoning 7 .opeals has f. . 1 that the
granting of the permit for the variance will no ·versely af-

feet the rights of adjacent property owners or  . dents inas-
much as the conversion of this structure to a s. ..trate single
family residence will be done without expansion of the existing
structure. and should be an improvement to the neighborhood; and

{24
09
¢R:?I

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoni.ng Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas"
much as the nonconforming structure Is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements ; and

*mIFI
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<Wtf 4 . 231% RESOI,UTION NO. BZA 56-78
PAGE TWO

WHEREAS, each of the five conditions required by Section

2.12.590.B, Code of the City of Wichita, to be present before

a variance can be granted has bcon found to exist.

NOW, TIEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wi.:hita that a variance to reduce the north
side vard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview jin Hagne:v S

Rep].Et of Capital Hill Addition, Sedgwick
County, Kansas. Generally ].ocated on the
east side of Proadview in an area north of

Third Street

be approved subject to the following condition:

1. The Nort.h si.de yard se·lback shall bo reduced to three
(3) feet for the existing structure only, and the rear
yard se·tback shall be reduced to eight (8) feet for 1 90;

beth the existing structure and any new st.ructure.

ADOPTED AT WICI]ITA, KANSAS thits /23rd day of J.·-uary, 1979.

V /Off
kai'y L.4;opie.z/ 1211
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I.kry DolOn, Assistant Secreta'
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DECEMBER 12, 1978

Members:

Board of Zoning Appeals
First Floor, City Hall
455 North Main

Wichita, Kansas 67202

It is mv desire to purchase the Carriage House and lot (109 x 137)
located behind the hoiise at 401 North Belinont.

My intent is to remodel the Car-inge House and add a garage, to use as
my personal residence, The Carriage House already has three (3) existing
bedrooms, a living room, bath and kitchen on the second floor. The ma·in
level has a large garage area, stairs ·rd two additional rooms. There
is a full basement under the house wi in outside entrance and numerous

large windows for plenty of light.

The location of the Carriage House to . '. lot (see ulot plan) is very
close to the north and east prooertv ls.ies. It has been located that
way since 1917 when it was built. I am not attaching any living. areas
or additions to the existing house. The garage will be detached. There
are no easements of record on the ulat.

Residency for this structure has been established through the years ; at
first by the servants and more recently by the owner from time to Kime.

In making this my residence, I will be entering the lot from Broadview
(west) and will have a Broadview street address. I have also located
Con the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
eight foot rear yard on the east be granted a variance go that I mav use
this structure for a residence.

Cord)ial Dr,\

Roge D. Bender
Architect

,C RDB/eh
ARCHITECTURE o INTERIORS o PLANNING

247 N. MARKET WICH:TA. KANSAS 67202 [316) 264·4371
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THE CITY OF :VICIDTA

OFFICE OF DEPARTMENT Or LAW

41,AR 1 8 EDO
TO JACK GALBRAITH, CHIEF PLANNER METROPOLITAN PLANNING

ROUTE [3 --_21_FRO?.f R. KUMN, ASSISTANT CITY ATTORNEY El
SUBJECT Request for legal opinion -

issuance of building permits

I have reviewed the contents of the memo of March 3, 1980
concerning the above noted matter. Following such review and the

*AR informal discussions with you and Glen Lytle, I have arrived at the
.<,4. following conclusions. I recognize that there may be a difference
02{ of opinion in the interpretation of the several .sections of the

zoning code and subdivision regulations and for this reason i.t
might be wel. l to give some thought to appropriate amendments to
avoid any such differences.

I do not believe it necessary to cite or analyze the
pertinent Kansas onabling statutes. Suffice to say they authorize

¥i. the zoning and subdivision regulations with which we are concerned
: here which limit the issuance of building permits to those situations

where compliance with such regulations has been established. The
subdivision regulations may and do take into account any existing
zoning regulations and tile zoning regulations may and do take into
account the existing subdivision regulations.

The zoning code defines a zoning lot as follows:

A parcel of land that is designated by its
owner or developer, at the time of applying
for an occupancy certifica'-e as a tract, all
of which is to be used, developed or built
upon as a unit under single ownership. As
long as it satisfies the requirements of the
above and the requirements of ·the subdivisi.on
rules and regulations, such lot may consist of:

(1) A single lot of record; or
(2) A portion of a lot of record; or
(3) A combination of complete lots of

record, complete lots and portions
of lots of record, or portions of
lots of record.

It ]Rust be noted that tile occupancy permit referred to is applied for
coincident with the application for a building permit (23.04.220) .
It becomes rather clear then that the owner or developer determines
the "zoning lot" at the time that the "occupancy certificate" is
applied for. Further, a "zoning lot" must satisfy all the require-
ments of the zoning code at the time that the building permit is
sought (28.04.220). This will apply in all cases unless a specific
exception or exemption is spelled out in the zoning code or in the
subdivision regulations.

L

L
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Mr. Jaek Galbraith

March 17, 1980

Page 2.

Though the phrase "zoning lot" is not expressly used
throughout the zoning code in connection with the zoning districts
or classifications, we believe a "zoning lot" as defined above
applies to all building or constructi.on sites covered throughout
the zoning districts and classifications of the zoning code --
otherwise there would appear to be no reason for the insertion of ·99163
the phrase "zoning lot'- in the definitions set forth in the zoning
code. The creation of a "zoning lot" as set forth in the code
clearly contemplates the utilization of tracts or lots platted
under subdivision regulations as well as parcels of land non
platted under subdivision regulations adopted in 1948. This would . 2.1 :
include parcels of land that might have been divided, subdivided
or platted oven prior to January 1, 1948.

Since the subdivision regulations now require a minimum
width of 60' for residential construction and since the zoning code
see,ns to incorporate by reference such requirements, we believe that
all undeveloped parcels of land, irrespective of the date or manner
of platting are subject to the 60' minimum width requirement. This

is not to say that if a particular parcel of land was being used for
a particular purpose at the time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the

use cannot be changed, enlarged, expanded or intensified without
f irst meeting the requirements of tile currentz regulations. This is -

because our statutory scheme (R.S.A. 12-709) protects "existing
uses" from subsequent zoning but it does not protect either existing
zoning or merely anticipated uses. Zoning amendments qualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts) have been judicially held to be
within the police powers of tile municipality.

The "zoning lot" amendment of the zoning code was adopted «*
subsequent to the adoptj.on of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we

view it, the land falling within the category of the exemption of
Article 3-105(I'), (lots, tracts or parcels that have been sold off,
divided, sub-divided, re-subdivided or repl.atted prior to January
1, 1948) need not be replatted nor further subdivided or changed
to be utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels may separately or collectively 3%
with othavs, or parts thereof, mee t the minimum lot width require-
ment of Gu'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"requirements of the subdivision regulations". Nor are the lots.
tracts or parcels that were platted under the 1948 subdivision
regulations in any way invalidated or changed. On the contrary

they too may separately or collectively with others, or parts
thereof, meet the current minimum lot width requirement of the sub-
division regulations.

e
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The current subdivision regulations establish mini.mum
requirements as to the laying out or subdividing of land by way
of "platting" or "subdividing". They trace their origin to 1948
and have been subsequen Ely amended. One of the signi f icant
amendments has been to establish a minimum width of 60' of plitted
lots (measured at the set back lines) to be used for the uses
authorized in a residentially coned district. The current provision

applies to all platting and subdividing subsequent to 1968. Again,
this refers only to establishing the minimum width size of the lots
on a particular plat. The subdivision regulations adopted in
January of '948 established a similar minimum lot width of 50'.
Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision

regulations specifically exempt from its provisions those lots,
tracts or parcels which had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to tlie "platting" exercises and exempted them from
the requirements of the platting regulations adopted in 1948 as
subsequently amended.

The conclusion that we have reached is thdt all parcels of
land not previously utilized for a specific use under prior platting
or subdivision regulations cre subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our

opinion that any building permit issued for construction of an
improvement on a lot or parcel of land not meeting the current
minimum lot width requirement wass improvidently issued.

--Il"Nw

r

Mr. Jack Galbraith

March 17, 1980

Page 3.

In order to Jully understand what appear to be the issues
presented one must keep in mind that we are talking of two separate
(though j.nterrelated) things. On the one hand we are talking of
subdivision regulations which are concerned primarily with the sub-
dj.viding or platting of land which historically were devaloped to
facilitate the transfer of ownership of a particular lot, tract or
parcel by simplifying the legal description, i.e., to avoid the
necessity of metes and bounds description. On the other hand we
have the zoning regulations which are primarily concerned with the
use of land in particular zoning districts. Granted, the two
subjects are and should! be to some extent related. The zoning re-
gulations did not concern themselves primari.ly with the manner or
method of 'platting" or subdivi.ding land and as the subdivision
regulation concept was developed it di.d not concern itself directly
with zoning .

.



Mr. Jack Galbraith

March 17, 1980

Page 4.

The foregoing conclusions may seem somewhat restrictive
and severe. However, it must be remembered that relief is avail-
able to the owner of a parcel of land not meeting the current
minimum lot width requirement for an j.ntended use. both the
zoning code and subdivision regulations contain appeal provisions
wherein relief may be available to the owner of a parcel of land
by following the variance procedures therein contained.

If we can be of further assistance, please. advise.

Respectfully submitted,

KUHN

ASSISTANT CITY ATTORNEY

HRK:mb

cc: John Dekker
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CASE NO. BZA 13-80
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APPLICANT: William 25 JUlie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.
REQUEST: An appeal pursuant to Section 2.12.590.A, Code

of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelling on a zoning lot establis!
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolutica No. BZA 56-78 or
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for thi
remodeling of existing structure as a sirgle-
family dwelling.

6 ,! ----777.3

ta,&//&4/

GENERAL LOCATION: On the east side of Broadview and north of 3rd
Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertier

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2,12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.

1

t

/&42!9

#ti



A

3

Page 2
BZA 13-80

. BZA AGENDA

3-25-80

493..,

p- As indicated in the attached excerpts from the minutes of
·0 f;*:·4& Rithe January 23, 1979 meeting and the Resolution No. BZA 56-78,

the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requestedvariances.

Ail.*6%

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

In the minutes you will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grante,
for the existing structure only. As you will also note,
Galbraith stated that there should be no encroachment of the
proposed garage structure into the 8 foot setback. In listening
to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage
also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be requiredto be five feet. The actual motion made by Mr. Jacob was that
the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the
staff recommendations.

537

r.

&/2 ·

A permit was issued by Central Inspection on March 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a single-family
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979.

W :
@552,

FIL{ .., , a.

6./.£:/#./4

On January 23, 1980 a permit for the creation of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny' s
replat of Capital nill Addition. This resulted in the erection of
a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.

-fm©Ck' 1.7€ 'J.(r>VW., . : d
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Page 3
BZA 13-80
BZA AGENDA
3-25-80

It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter irom the applicant Roger Bender

?--
(December 12, 1978) and the submission of a site plan showing the

il-&:eal existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this

site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is

also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it

1//8./.Min would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop.
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations-

were ignored in the determination by Central Inspection in the
issuance of the second permit.

KlFmt>72

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

43

In accordance with this opinion, the owner created a "zoning
lot" on all o f the property included in the legal descript ion,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

'7' <f# RECOMMENDATION :

In light of the legal opinion on the requirement that any
f new residential zoning lots comply with the 60 foot minimum

frontage, and there are adequate methods that will permit relief
W from the required minimum standards to permit the creation of new

zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.

/,6

Er24,66

11.

/ . 1,0,22

0463*fa

19

E

£29
67-686'122 ·d

, 41

2-,73*414

RE -

:22.ditik'.·- -·

A

-1

-



BOARD OF ZONING Al'PEALS

MINUTES

JAMPARY 23, 1979

Thc regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, Jammry 23, 1979, in
the Roald Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1.30 p.m.

The following Board members were present: Mary Kopietz,
Chairman, Angel.a Squires, Vice-Cha.i.iman, Marjorie Taylor and
Thomas Jacob. James Ric hardson was absent.

Also prosint were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

ilitt
1. Approval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 39, 1978 be approved as mailed.
(RICHARDSON was absent. ) 42·

d:35

2. Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant ·co Section 2.12.590.B, Code of the City of
Wichi.ta, requests a variance to reduce the north side yard

setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 -·eet of lot 42 on Droadviow in Hagney' s
Replat of Capital Hill Addition, Sodgwick
County, Kansas. General].y located on the
east side of Broadview in an area north of

Third Street.

GALBRAITH showed slides of the application area and reviewed the'·
following comments from the Secretary' s Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the

City of Wichita. Tlic Board may grant the request when all five
of the following condi.tj.ons are found to exist:
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es;N.·4 January 23, 1979 ·
d16fjj Page 2

That the variance requested arises from such condition
-1which is unique to the property in question and which

is not ordinarily found in th·e·same zone or district;
and is not created bv an action or actions of tlie prop-
erty owner or the applicant.

That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents.

3. That the strict application of the provisions of Title 28
of which variance is requested will conuitute unnecessary
hardshi.p upon the properly owner represented in the appli-
cation.

That the variance desired will not adversely affect the
public heal.th, safety, morals, order, convenience, pros-
parity, or general welfare; and

That grariting the variance desired will not be opposed to
the general spirit and intent of Title, 28 (zoning ordinance) .

42= illil COMMENTS BY THE SECRETARY:

4

'199

The applicant is requesting a variance of the north side ,
yard setback and the rear yard setback to permit the remodeling -Zil

of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The

· structure has been so 1.ocated since its constructj.on iii 1917.

The applicant is contracting to purchase subject property, which
until now has been hold under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required · -
for a rear yard setback. The required side yard setback for . -1

a residence in this "AA" zoning district is six feet. .

.

I I

RA

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodoled and a detached gar;age will be construced south of
the exi.sting structure. The proposed garage j.s alsd, shown as
maintaining an eight foot rear yard. It should be noted that

a detached garage may be located as c].ose as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from saine.

1.

It should be pointed out that a question has been raised as ·N
L..3to the exact location of the structure from the north property

f
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BZA MINUTES

January 23, 1979
,/ Page 3

51
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line. We have been advised ill·at the 'fence on the property to
the north is not on the property line, but rather, is one foot
on therroperty to the north. If that is the case, a variance

is needed from 6 to 3 feet rather than 6 10 4 fect as advertised.
In rei.sing this issi·ie with the Law Departiment, their opinion is
that since the only property affected by a variance of the side
yard sc·tback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a larser· aren than advertisad. The applicant

should be prepared, 1,owaver, to provide tho Board with the exact -
dimension of the structure from the nortli property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if thi.s structure has over been rented as a
residence.

vehicular acbess to the.· carriage house has always bcon
from -Belmont Avenue to the east. The app] j.cant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would bo over thirty feet
away on the property to the north.

UNIQU]·,MISS:

It is the opinion of the Secretary that this may be an
unique situation inasmuch as this structure has beeii located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY:

It is the opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

HARDSHIP:

It is the opinion of the Secretary that the strict appli-
cation of the provisions of the· zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch las a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of
the variance desired will not adversely affect the public
interest inasmuch as those variances arc located adjacent to
interior lot lines.

1 ..?2.:-,NuE?%)MN'll'limpkt?l·fi7408 ed€ .
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SPIRIT AND INTENT:
r1

It j.s the opini.on of the Secretary that the granting of
the varialice desired will not be opposed to the general spirit ==
and intent of the zoning ordinance inasmuch as tha nonconforming
structure is not being enlarged and will be used as a permanent
resi.dence, conforming to all other requirements.

RECOMMENDATION:

It is the opini.OIl of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended t.hal t.ho variance be granted
subject to the following condition:

1. The north side yard setback and the rear yard setbackshall be reduced to .._ and eight feet respectively for 1the existing structure only. . 1

*AR.

GALBRAITH thon passed arcund a letter from an attorney
representing the property owner to the north, which stated

-,NG-

there was no object.ion to the case provided the applicant .....1
did not develop additional. facilities adjacent to'his property I'll......lf
line that would violate the setback.

GALBPJ·.ITH continued that condition number 1 should be revised 'i
I

to reflect the north si.de yard setback as 3 feet, or to whatever .li
is determined to be the correct measurement, for the existing

------1

structure only, and the rear yard setback as 8 feet for both the · -
existing structure and any new structure. He stated CPO Council

"G" had recommended that the application be approved.
1€Ful

TAYLOR asked what the proximity of the home on the property

to the east was to the east property line of subject property.
GALBRAITII stated he believed the applicant could better advisethe Board on this aspect. , 

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with the
main house since the garage had now been sold. GALBRAITH

answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that

he did not have an objection to the application for variance
as presented to the Board. . · I

jROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the cast is at least 30-35
feet from its west property line. lie said the present owners
of the house intended to build a now garage, pointing out the -rl '-
general area on the map and stating there was, to his belief,sufficient room to accomplish this purpose. + 11

4.
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GALBRAITH asked the applicant to clarify the amount of
setback }:oi.ng request.ed. 13]DNDER replied 3' 4" on the north
and 9' on the back, wero the actual measurements. EOPIETZ
then said the Board sholl].d leave the request at an even amount
of 3 fect and 8 feet respectively. GALBRA]'iiI said that the
Board should estab].ish tliat there will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

No one else appeared .in favor of the application, and no one
else appea]-ed in opposition.

MOTION: JACOB moved, SOUIRES SECONDED and it
carried unanimously that the fire conditions
necessary for the granting of a variance had
been found to exist.and that a variance be
granted' to reduce the north side yard setback
to three fact for the existing structure only
and the rear yard setback to eight fect for
both the existi ng structure and any naw structure.
(RICHARDSON was absent. )

The variance was granted as shown by the adoption of .the
following Resolution:

RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 11. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setoack
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 fect of lot 42 on Broadview in Hagney' s
Replat of Capital Hill Addition, Sedqwick
County, Kansas. Canon].1.v located on the
east si.dc of Broadvi.ew in an area north o f
Third Street.

WHEREAS, proper notice as required by ordinance and by
the rules of the board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consi.der said appli.cation; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider saj.d request fer a variance under the provisions 0£
Secti.on 2.12.590.13, Code of the Ci.ty of Wichita; and

.ie

'. A
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January 23, 197

Page 6

WHEREAS, upon clari fication of the exact location of an
i.': r.. existing structure upon the property·, the board ' s legal counsel

4-3.u.r.4 has determined that -cho Board has the jurisdiction to consider
a varjance of the north side yard setback to three feet instead
of four feet as advertised; and

4

WliEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not. ordinarily found in the same
zone or district; and is not created by an action or actions of
tic property m·mar or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
feet the rights oft adjacent property owners or residents inas-
much as the conversion of this structure to · a separate single
family res j.dence wj.1.1 1,0 done without expansion of the existting
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
vari.ance desired wi.11 not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to t-.e fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will. not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance)· inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent resi.dence, conforming to all
other requirements; and

WHEREAS, each of the five conditions required b¢ Section
2.12.590.8, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
pea].s of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family

. Dwelling District, and legally ddscribed as:

1 - '429»,b.

-     . 1 . Ad.,6>..9'VU '4rJ Ur.»,R-tl-r,r.-.2 - 't, r .1-99r,V '*,%,C
KERS
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January 23, 1979

Page 7

Lots 34, 36, 38, 40 and 42, except South
16 feet of ].ot 42 on Broadview in Magney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east si.de of Broadview in an area north of
T]iird Street

I' 4

be approved subject to the following condition:

1.. The North side yard sctback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback sha].1 be reduced to eight (8) feet for
both the existing structure and ai,y rew structure.

ADOPTED AT WICHITA, KANSAS this 23rd daY of January, 1979.

r

Mary L. Kopietz, Chairman
ATTEST:

Larry Dobson, Assistant Secretary

4430%

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.
158 North Grove: Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zo;ted the Two Family Dwelling
District, and legal].y described as:

Lot 1 & 3 on Spruce St. , in Stites Bros
Second Additi.on to Wichita, Sedgwick County,

Kansas. Generally located on the west side
of Spruce in an area north of Central. (517
N. Spruce)-

GALBRAITH showed slides of the application area and reviewed
the following comments from the Secretary' s Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECRETARY:

The applicants desire 'to enlarge an existing office building
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: RESOLUTION NO. DZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,

requests a variance as provided in Section 2.12.590.B, Code
of the Ci.ty of Wichita, to reduce the north side yard setbac]

220'.' dmlili" from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned tile "AA" Sing].e Family Dwelling

%#tim District, and legally described as::15*1

r.

•44931% Lots 34, 36, 30, 40 and· 42, except. Soittli
16 feet 00 lot 42 011 Broadview jn Hagney' s
raplat of Capital Hill. Addition, Sedgwick
County, Kansas. Generally ].ccated on tile
east side of Proadvier, in an area north of

Third Street.

WHEREAS, proper notice as required try ordinance and by
the rules of the Board of Zoning 7.ppeals has been given; and

I.

WHEREAS, the Board of Zoning Appeals did, al the meeting of January 23, 1979, consider said application; and

WEEREASS, the Board of Zcning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.E, Code of the C.joy of Wichita;

WHEREAS, upon clarification of the exact lecation of an
existing st ructure upon the property, the board ' s legal counsel
has d'etermined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
var:Lance arises from sucli condition which is unique to the prop-
erty in question and which is not ordinarily found in tile same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch ns this striicture
has been located here for over sixty years and would not be .m

expanded to increase any nonconformity of setbacks; and -¢a

El *

Afl f
*#21·i» 3
. 0Al

WHERE. S, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not- adversely af-
feet the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

Ft; L 1
*4*13 4

*gs»'..Pril . .

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance): of which variance is requested will constitute unneces-
sary hardship upon the property owners represented' in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wei
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title·28 (Zoning Ordinance) inas
much as the nonconforming structure js not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and

E 1
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RESOLUTION NO. BZA 56-78
PAGE TWO

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City o. Wichitar t. be presenti before
a var·Lance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of ion:ing Ap--
peals of the Cjty of xvichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
front 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South

16 feet of lot 42 on Broadview in Hagney' s

Replat of Capital Hill Addition, Sedgwick
County, Kansas. Gene].,allv located on the
east side of Broadview in an area north of

Third Street

be approved subject to the following condition:

1. Tbe North side vard setback shall be reduced to three

(3) feet for the existing structure enly, and the rear
yard setback shall be reduced te eight (S) feet for
both the existing structure and any new structt .-e.

ADOPTED AT WICilITA, KANSAS thin /23rd day of J nuarv, 1979.

flai/f -LL:o'pic'-cz,- 'Ch.LI-rhian
ATTEST,3

Ihfry Dob.ron, Assistaiit SecretciU

'



200;CLATEED, P.A.
DECEMBER 12, 1978

Of

Members:

Board of Zoning Apneals
First Floor, City ilall
455 North Main

ilichite, Kansas 67202

It is my desire to purchase the Carriage House and lot (109 x 137)
located behind the house at 401 North Belniont .

My intent is to remodel the Carriage House and add a garage, to use as
my personal residence. The Carriage House already has three (3) existing

bedrooms, a living room, bath and kitchen on Elia second f].oor The main
level has a large garage area, stairs and two additional rooms, There
is a full basement under the house with an outside entrance and numerous

large windows for p].enty of light.

The location of the Carriage Hollie to the lot (see Dlot Dlan) is very
close to the north and east proverty lines, It has been located that

3 way since 191.7 wlien it was built. I am not attaching any living areas
4%.·'59 or additions to the existing house. The garage will be detached. There

are no eascments of record on the nlat.

Residency for this structure has been established through the years; at
firs·. by the servants and more recently by the owner from time to time.

In making this my residence, I will be entering the lot from Broadview
(west) and will have a Broadview street address. I have also located
(on the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
eight foot rear yard on the east be granted a variance so that I mav use
this structure for a residence.

Cord)Lall¥n

Roger) D. Bender
Architect

RDB/eh

ARCHITECTUIRE o INTERIOES o PLANNING

247 N. MAAKGET WIC-TA. KANSAS [37202 {31 61 254-4371

tifite.
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i THE CITY OF WICHITA

OFFICE oF DEPARTMENT 01' LAW DATE March 17, 19.30-2-

MARI 8 1330

'ro JACK GALBRAITH, CHIEF PLANNER METROPOLITAN PLANNING
ROUTE 2 -1-

FROXI H. R. KUHN, ASSISTANT CITY ATTORNEY El

SUBJECT Request for legal opinion --
issuance of building permits

I have reviewed the contents of the memo of March 3, 1980
concerning the above noted matter. Foll.owing such 1- evie*·,7 and the

ir.formal discussions with you and Glen Lytle, I have arrived at the

following conclusions. I recognize that there may be a dif ference
Of opinion in the interpre·tation of the several sections of the

Ft.; zoning code and subdivisi.on regulations and for this reason it
might be wall to give some thought to appropriate amendments to
avoid any such differences.

I do not believe it necessary to cite or analyze the ·y«:1
pertinent Kansas enabling statutes. Suffice to say they authorize
the zoning and subdivision regulations with which we are concerned
here which limit the issuance of building permits to those situations
where compliance with such regulations has been established. The
subdivision regulations may and do take into account ally existing
zoning regulations and tl·ie zoning regulations may and do take into
account the existing subdivision regulations.

The zoning code defines a "zoning lot" as follows:

"A parcel of land that is designated by its
owner or developer, at the time of applying
for an occupancy certificate as a tract, all
of which is to be used, developed or built

upon as a unit under single ownership. As

long as it satisfies the requirements of the
above and the requirements of the subdivisj.on

rules and regulations, such lot may consist of:

(1) A single lot off record; or
(2) A portion of a lot of record; or
(3) A combination of complete lots of

record, complete lots and portions,

Key'.2 of lots of record, or portions of
lots of record.

It must be noted that the occupancy permit referred to is applied for
coincident with the application for a building permit (23.04.220).

It becomes rather clear tile.n that the owner or developer determines

the "zoning lot" at the tir:e that the occupancy certificate" is
applied for. rurther, a "zoning. lot must satisfy all the require-
ments of the zoning code at ·the time that the building permit is
sought (20.04.220). This will apply in·all cases unless a specific 1254/*

exception or exemption is spelled out in the zoning code or in the
subdivision regulations.

??49*
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Mr. Jack Galbraith

March 17, 1930

Page 2.

Though the phrase "zoning lot" is not expressly used
throughout the zoning code in connection with the zoning districts
or classifications, we believe a "zoning lot" as defined above
applies to all building or construction sites covered throughout
the zoning districts and classifications of the zoning code --
otherwise there would appear to be rio reason for the inser·tj on of
the phrase "zoning lot" in the definitions set forth in the zoning
code. The creation of a "zoning lot" as set forth in the code
clearly contemplates the utilization of tracts or lots platted
under subdivision regulations as well as parcels of land not
platted under subdivision regulations adopted in 1948. This would

include parcels of land that might have been divided, subdivided
or platted even prior to January 1, 1948.

Since the subdivision regulations now require a minimum
width of 60' for residential construction and since the zoning code
seems to incorporate by reference such requirements, we believe that
all undeveloped parcels of land, irrespective of the date or manner
of platt-ing are subject to the 60' minimum width requirement. This

is not to say that if a particular parcel of land was being used for
a particular purpose at the time of the adoption of the 60 ' minimum
lot width, it could not. continue being so used. It can be but the

use cannot be changed, enlarged, expanded or intensified without
f irst meeting the requirements of the current regul ations. This is

because our statutory scheme (K.S.A. 12-709) protects "existing
uses" from subsequent zoning but it loes not protect either existing
zoning or merely anticipated uses. Zoning amendments ciualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts) have been judicially held to be
within the police powers of the muilicipality.

.9.11

The "zoning lot" amendment of the zoning code was adopted 3%
subsequent to the adoption of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we

view it, the land falling within the category of the exemption of · - f
Article 3-103(F), (lots, tracts or parcels that have been sold off,
divided, sub-dj.vi.ded, re-subdivided or replatted prior to January
1, 1943) need not be replatted nor further subdivided or changed
to be utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels may separately or collectively
with others, or parts thereof, meet the minimum lot width requ-re-
ment of 60'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"requirements of the subdivision regulations". lior are the lots,

tracts or parcels that were platted under the 1948 subdivision
regulations in any way invalidated or changed. On the contrary
they too may separately or collective].y with others, or parts

thereof, meet the current minimum lot width requirement of the sub- 4 2
division regulations.

4.*PX*Molets.
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Mr. Jack Galbraith

March 17, 1980

Page 3.

In order t.o fully understand what appear to be the issues
presented one must keep in mind that we are tal.king of two separate
(though interrelated) things. On the one hand we are talking of
subdivision regulations which are concerned primarily with the sub-
dividing or plotting of land which historically were developed to
facilitate the transfer of owiiership of a particular lot, tract or
parcel by simplifying the legal description, i.e., to avoid the
necessity of mates and bounds description. On the other hand we

have the zoning regulations which are primarily concerned with the
use of land in particular zoning districts, Granted, the two

subjects are and shc,uld be to some extent related. The zoning re-
gulations did not concern thaniselves primarily with the manner or
Inethod of "platting" or subdividing land and as the subdivision
regulation concept was developed it did not concern itself directly
with zoning.

The curran·t subdivision regulations establish minimum
requirements as to the laying out or subdividing of land by way
of "platting" or "subdividing" . They trace their origin to 1948

and have been subsequently amended. One of the significant

amendment€ has been to establish a minimum width of 60' of platted
lots (measured at the set back lines) to be used for the uses

authc,-·ized in a residentially zoned dis'trict. The current provision
applies to all platting and subdividing subsequent to 1968. Again, .

this refers on].y to establishing the minimum width size of the lots
on a particular plat. The subdivision regulations adopted in
January of 1948 established a similar n,inimum lot width of 5. ' .
Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision

regulations specifically exempt from its provisions those lots,
tracts or pa]reels whi.ch had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to the "platt.ina" exercises and exempted them from
the requirements of the platting regulations adopted in 1948 as
subsequently amended.

The conclusion that we have reached is that all parcels of it..·
land not previously utilized for a specific use under prior platting
or subdivision regulations are subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our

opinion that any building permit issued for construction of an
improvement on a lot or parcel of land not meeting the current
minimum lot width requirement was improvidently issued.

'19,

L
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Mr. Jack Galbraith

March 17, 3930

Page 4.

L

L

The foregoing conclusions may seem somewhat restrictive
and severe. However, it must be remembered that relief is avail-

able to the owner of a parcel of land not meeting the current=

minimum lot width requirement for an intended use. Both the

zoning code and subdivisi on regulations contain appeal provisions
wherein relief may be available to the owner of a parcel of land
by following the "variance" procedures therein contained.

If we can be of further assistance, please advise.

Respectfully submitted,

4._- 40 »>
CLW-4 - - I.--
/\Fl-=.4 bU,L"l'I. R. KUHN -/ \

ASSISTANT CITY ATTORNEY

HRK:mb

CC: John Dekker
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THE CITY OF WICHITA

OFFICE OF DEPARTMENT OF LAW DATE March 17, ElylE1TNEK

TO JACK GALBRAITH, CHIEF PLANNER

FROM H. R. KUHN, ASSISTANT CITY ATTORNEY

V

MAR 1 8 1980

METROPOLITA UNNING

ROUTE D-  -
0 -

SUBJECT Request for legal opinion --
issuance of building permits

I have reviewed the contents of the memo of March 3, 1980
concerning the above noted matter. Following such review and the
informal discussions with you and Glen Lytle, I have arrived at the
following conclusions. I recognize that there may be a difference
of opinion in the interpretation of the several sections of the
zoning code and subdivision regulations and for this reason it
might be well to give some thought to appropriate amendments to
avoid any such differences.

I do not believe it necessary to cite or analyze the
pertinent Kansas enabling statutes. Suffice to say they authorize
the zoning and subdivision regulations with which we are concerned
here which limit the issuance of building permits to those situations
where compliance with such regulations has been established. The

subdivision regulations may and do take into account any existing
zoning regulations and the zoning regulations may and do take into
account the existing subdivision regulations.

The zoning code defines a "zoning lot' as follows:

"A parcel of land that is designated by its
owner or developer, at the time of applying
for an occupancy certificate as a tract, all
of which is to be used, developed or built
upon as a unit under single ownership. As

long as it satisfies the requirements of the
above and the requirements of the subdivision
rules and regulations, such lot may consist of:

(1) A single lot of record; or
(2) A portion of a lot of record; or
(3) A combination of complete lots of

record, complete lots and portions
of lots of record, or portions of
lots of record."

It must be noted that the occupancy permit referred to is applied for
coincident with the application for a building permit (28.04.220).
It becomes rather clear then that the owner or developer determines
the " zoning lot" at the time that the "occupancy certi ficate" is
applied for. Further, a "zoning lot" must satisfy all the require-
ments of the zoning code at the time that the building permit is
sought (28.04.220) . This will apply in all cases unless a specific 1,
exception or exemption is spelled out in the zoning code or in the 44
subdivision regulations.'§%9? -·f? · ·.' -



IMr. Jack Galbraith
March 17, 1980

Page 2.

Though the phrase "zoning lot" is not expressly used
throughout the zoning code in connection with the zoning districts
or classifications, we believe a "zoning lot" as defined above

applies to all building or construction sites covered throughout
the zoning districts and classifications of the zoning code --
otherwise there would appear to Le no reason for the insertion of
the phrase "zoning lot" in the definitions set forth in the zoning
code. The creation of a "zoning lot" as set forth in the code
clearly contemplates the utilization of tracts or lots platted
under subdivision regulations as well as parcels of land not
platted under subdivision regulations adopted in 1948. This would

include parcels of land that might have been divided, subdivided
or platted even prior to January 1, 1948.

Since the subdivision regulations now require a minimum
width of 60' for residential construction and since the zoning code
seems to incorporate by reference such requirements, we believe that
all undeveloped parcels of land, irrespective of the date or manner
of platting are subject to the 60' min.-um width requirement. This

is not to say that if a particular parcel of land was being used for
a particular purpose at the time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the

use cannot be changed, enlarged, expanded or intensified without
first meeting the requirements of the current regulations. This is

because our statutory scheme (K.S.A. 12-709) protects "existing
uses" from subsequent zoning but it does not protect either existing
zoning or merely anticipated uses. Zoning amendments qualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts) have been judicially held to be
within the police powers of the municipality.

The "zoning lot" amendment of the zoning code was adopted
subsequent to the adoption of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we

view it, the land falling within the category of the exemption of
Article 3-105(F), (lots, tracts or parcels that have been sold off,
divided, sub-divided, re-subdivided or replatted prior to January
1, 1948) need not be replatted nor further subdivided or changed
to be utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels - ty separately or collectively
with others, or parts thereof, meet the minimum lot width require-
ment of 69'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"requirements of the subdivision regulations". Nor are the lots,
tracts or parcels that were platted under the 1948 subdivision
regulations in any way invalidated or changed. On the contrary
they too may separately or collectively with others, or parts
thereof, meet the current minimum lot width requirement of the sub-

44

division regulations.
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Mr. Jack Galbraith

March 17, 1980

Page 3.

In order to fully understand what appear to be the issues
presented one must keep in mind that we are talking of two separate
( though interrelated) things. On the one hand we are talking of
subdivision regulations which are concerned primarily with the sub-
dividing or platting of land which historically were developed to
facilitate the transfer of ownership of a particular lot, tract or
parcel by simplifying the legal description, i.e., to avoid the
necessity of metes and bounds description. On the other hand we

have the zoning regulations which are primarily concerned with the
use of land in particular zoning districts. Granted, the two

subjects are and should be to some extent related. The zoning re-
gulations did not concern themselves primarily with the manner or
method of "platting" or subdividing land and as the subdivision
regulation concept was developed it did not concern itself directly
with zoning.

The current subdivision regulations establish minimum
requirements as to the laying out or subdividing of land by way
of "platting" or "subdividing". They trace their origin to 1948
and have been subsequently amended. One of the significant
amendments has been to establish a minimum width of 60' of platted
lots (measured at the set back lines) to be used for the uses

authorized in a residentially zoned district. The current provision
applies to all platting and subdividing subsequent to 1968. Again,
this refers only to establishing the minimum width size of the lots
on a particular plat. The subdivision regulations adopted in
January of 1948 established a similar minimum lot width of 50'.
Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision

regulations specifically exempt from its provisions those lots,
tracts or parcels which had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to the "platting" exercises and exempted them from
the requirements of the platting regulations adopted in 1948 as
subsequently amended.

t.}144

The conclusion that we have reached is that all parcels of
land not previously utilized for a specific use under prior platting
or subdivision regulations are subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our

opinion that any building permit issued for construction of an
improvement on a lot or parcel of land not meeting the current
minimum lot width requirement was improvidently issued.
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Mr. Jack Galbraith
March 17, 1980

Page 4.
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The foregoing conclusions may seem somewhat restrictive
and severe. However, it must be remembered that relief is avail-
able to the owner of a parcel of land not meeting the current
minimum lot width requirement for an intended use. Both the

zoning code and subdivision regulations contain appeal provisions
wherein relief may be available to the owner of a parcel of land
by following the "variance" procedures therein contained.

If we can be of further assistance, please advise.

Respectully submited,

»6001-0
41 . R. KUHN /3--
ASSISTANT CITY ATTORNEY

HRK:mb

CC: John Dekker
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SECRETARY'S REPORT

CASE NO. BZA 13-80

APPLICANT: William F. Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.

REQUEST: An appeal pursuant to Section 2.12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelling on a zoning lot establisl
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 or

January 23, 1979 for a variance of the required
rear yard and the side yard on the north for thi
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd
Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertie

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny' s replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.

€k '.
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BZA 13-DO
BZA AGENDA
3-25-80

0 0
1mkf 9.31

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requesued were granted by the
Board on that date. Also attached is the letter submitted by

the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was
to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced co eight feet for both the existing structure
and any new structure.

3% 44*I

In the minutes you will note that the staff recommendation,
as part of the Secretary' s Report, was that the variances be grante
for the existing structure only. As you will also note, Fber*YA'*Bit · Galbraith stated that there should be no encroachment of the --
proposed garage structure into the 8 foot setback. In listening

to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage -.
also complies with the eight foot rear yard setback, as a detached 
accessory building the rear yard setback would only be required
to be five feet. The actual motion made by Mr. Jacob was that
the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the
staff recommendations.

A permit was issued by Central Inspection on Mcrch 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a singl 9-family 
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court =.1*43'P.*%-
hearing, it was stated that the foundations for the garage were 4.24*211 '.2 1%=
in place for a number of months during 1979.

L '' 4,0 On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Hill Addition. This resulted in the erection of
a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.

*ibij 3 1
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BZA 13-80 BZA AGENDA )
3-25-80

It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This
included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this

site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is

also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

The Secretary subsequently requested irom the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

4 9¥a

In accordance with this opinion, the owner created a "zoning  ·cm,
lot" on all of the property included in the legal description, lim y.
which was submitted for action in BZA Case No. 56-78, when a Na=

building permit was issued on March 1, 1979 to remodel the 24.9.

carriage house into a single-family dwelling. This "zoning lot" ./m' >fa
84-

did comply with the minimum lot area of the zoning ordinance and .
the minimum width of 60' as is now applicable for residential Im % .4 2< 1/4-
lots. When the second permit was issued on January 23, 1980, two =*9*

zoning lots were created, one 58 feet and one 51 feet in width, -miw* ji */
each of which is not in compliance with the minimum width re- ame=-

quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION:

6/
In light of the legal opinion on the requirement that any

new residential zoning lots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new mt ,
zoning lots of less than th 60 foot minimum, it is recommended , 1
that the appeal be upheld and determine that an error was made 1•g-.

in the issuance of the second permit. .5#/80. 0
m
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114..:
OFFICIAL NOTICE

NOTICE IS HEREBY given that on the 25th day of March,
1980, the Board of Zoning Appeals of the City of Wichita,
Kansas, in the Board Room, First Floor, City Hall, 455
North Main, Wichita, Kansas will consider the following
applications at 1:30 p.m.

1. Case No. BZA 13-80 - William & Julie Nicholson, 401

North Belmont, Wichita, Kansas, pursuant to Section
2.12.590.A, Code of the City of Wichita, is appealing IF

the interpretation of the Superintendent of Central

9*9 Inspection in the issuance of a building permit for a
second single-family dwelling on a zoning lot
established by BZA Case No. 56-78 and approved by the
Board of Zoning Appeals by Resolution No. BZA 56-78

on January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of an existing structure as a single-family
dwelling, on property zoned the "AA" One-family
Dwelling District and legally described as follows:

Lots 34, 36, 38, 40 and 42, except the south
16 feet of lot 42 on Broadview in Hagney's

1?431 Replat of Capitol Hill Addition, Sedgwick

County, Kansas. Generally located on the
east side of Broadview in an area north of

Third Street.

$1· :72

as provided in City Ordinances hereinabove described and
Section 2.12.560 et. seq., Code of the City of Wichita,

Sedgwick County, Kansas, and the same will there be

discussed and considered by the said Board of Zoning Appeals

and all persons interested in said matters will be heard
at this time concerning their views and wishes in the
premises, and any prote_st against any of the provisions of
the appeal wili-lk Eonsidered by the Board of Zoning Appeals
as by law provided.

WITNESS my hand and seal this 29th day of February, 1980.

Earl Henderson, Chairman

ATTEST:

Jack H. Galbraith, Secretary
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OFFICIAL NOTICE

NOTICE IS HEREBY given that on the 25th day of March,
1980, the Board of Zoning Appeals of the City of Wichita,

4

Kansas, in the Board Room, First Floor, City Hall, 455
North Main, Wichita, Kansas will consider the following
applications at 1:30 p.m.

1. Case No. BZA 13-80 - William & Julie Nicholson, 401
North Belmont, Wichita, Kansas, pursuant to Section
2.12.590.A, Code of the City of Wichita, is appealing
the interpretation of the Superintendent of Central
Inspection in the issuance of a building permit for a
second single-family dwelling on a zoning lot
established by BZA Case No. 56-78 and approved by the
Board of Zoning Appeals by Resolution No. BZA 56-78

on January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of an existing structure as a single-family
dwelling, on property zoned the "AA" One-family
Dwelling District and legally described as follows:

Lots 34, 36, 38, 40 and 42, except the south
16 feet of lot 42 on Broadview in Hagney's
Replat of Capitol Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

as provided in City Ordinances hereinabove described and
Section 2.12.560 et. seq., Code of the City of Wichita,
Sedgwick County, Kansas, and the same will there be
discussed and considered by the said Board of Zoning Appeals
and all persons interested in said matters will be heard
at this time concerning their views and wishes in the

3 premises, and any protest against any of the provisions of
the appeal will be considered by the Board·of Zoning Appeals
as by law provided.

WITNESS my hand and seal this 29th day of February, 1980.

Earl Henderson, Chairman

ATTEST:

opi'*i'

Jack H. Galbraith, Secretary
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=aff. BOARD OF ZONING APPEALS
MINUTES

=5&4§00 - . JANUARY 23, 1979

·*e
The regular meeting of the Board of Zoning Appeals of the

 City of Wichita, Kansas was held Tuesday, January 23, 1979, in*m#Ng the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m.

The following Board members wdre present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and

944-4,149- Thomas Jacob. James Richardson was absent.
4**rie
*%93:%· Also present were: Tom Powell, Legal Counsel; Jack Galbraith,Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of )A#f the Planning Department staff.62*** 1
38,Wil;.i'./:I 1. Approval of the Minutes of December 19, 1978.

42

L

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

2. Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard

setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

GALBRAITH showed slides of the application area and reviewed the'
following comments from the Secretary' s Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12. 590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

.............../& -Ai#211#/W
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BZA MINUTES

January 23, 1979
Page 2

1. That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;

t-*1.... and is not created by an action or actions of the prop-
erty owner or the applicant.

2. That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents.

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence..

1- *if

4% ..

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The
structure has been so located since its construction in 1917.

The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for

a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached gar;age will be construced south of
the existing structure. The proposed garage j.s alsd shown as
maintaining an eight foot rear yard. It should be noted that

a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

C It should be pointed out that a question has been raised as
to the exact location of the structure from the north property

24,4£.N.>-
B: h:/

3. That the strict application of the provisions of Title 28
Al-- of which variance is requested will constitute unnecessary

hardship upon the property owner represented in the appli-
cation.

'2%
4. That the variance desired will not adversely affect the

public health, safety, morals, order, convenience, pros-
perity, or general welfare; and

-lin.litI'l? 5. That granting the variance desired will not be opposed to
. the general spirit and intent of Title 28 (zoning ordinance).
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line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the. property to the north. If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.

In raising this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a lesser area than advertised. The applicant

y should be prepared, however, to provide the Board with the exact
&*Ati dimension of the structure from the north pr.· perty line.

9&4472

. 3=
Residency in the carriage house was established originally

by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a

residence.
1f

Vehicular actess to the carriage house has always been
from *Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:

It is the opinion of the Secretary that this may be an
unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase

any nonconformity of setbacks.

4%41

ADJACENT PROPERTY:

It is the opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

HARDSHIP:

It is the opinion of the Secretary that the strict appli-
cation of the provisions of the· zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch ns a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

M«to'DC€.1.
ea. /,

•

....3

Ult '. 4
PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of
the variance desired will not adversely affect the public
interest inasmuch as these variances arc located adjacent to
interior lot lines. .

t.-I
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·6.74 -30>rf- 7il SPIRIT AND INTENT:

:·9·rf..7 1 It is the opinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION:

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition:

1. The north side yard setback and the rear yard setback
shall be reduced to and eight feet respectively for
the existing structure only.

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council

"G" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property .... 2......4.

to the east was to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise *49: .711.....il

·SA·a
the Board on this aspect. ·· - ear·p?4©03 :- I45.

4 A-

FRED HANLEY, 439 North Belmont, appeared before the Board
'.ge,/: -I

4 41-1

stating his main concern was the parking connected with.the
main house since the garage had now been sold.

GALBRAITH                                                                                                                                                                             - 1

answered that staff did not have any information and again, W/- 271
perhaps the applicant could reply to this. HANLEY said that

-i, Fl-
*ema- 19-

he did not have an objection to the application for variance
-- '2Ill

as presented.to the Board.
.ROGER BENDER, 930 Riverside, the applicant, then spoke to

the Board explaining that the house to the east is at least 30-35
feet from its west property line He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.

4 22-
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mit

GALBRAITH asked the applicant to clarify the amount of
setback being requested. BENDER replied 3'4" on the north
and 9' on the back, were the actual measurements. KOPIETZ

then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

'90 I .

. .'idf>
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No one else appeared in favor of the application, and no one
else appeared in opposition.

MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had
been fopnd to exist.and that a variance be
granted to reduce the north side yard setback
to three feet for the existing structure only
and the rear yard setback to eight feet for
both the existing structure and any new structure.
(RICHARDSON was absent.)

The variance was granted as shown by the adoption of the
following Resolution:

4

22,., ,'

· RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot g
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

40 and 42, except SouthLots 34, 36, 38,

16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

-Iff

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

5
WHEREAS, the Board of Zoning Appeals did, at the meeting 4

of January 23, 1979, consider said application; and

. I

..ge

WHEREAS, the Board of Zoning Appeals has proper jurisdiction 1to consider said request fer a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

*
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

J

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
feet the rights of adjacent property owners or residents inas-
much as the conversion of this structure to·a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and

96.4

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the. City of Wichita, to be present before '. 111:
a variance can be granted has been found to exist.

I

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap- ;269-01'Ellail

peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family

- Dwelling District, and legally described as:

4
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Mill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street

be approved subject to the following condition:

1. The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICHITA, KANSAS this 23rd day of January, 1979.

Mary L. Kopietz, Chairman
ATTEST:

Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1&3 on Spruce St., in Stites Bros
Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an area north of Central (517
N. Spruce).

GALBRAITH showed slides of the application area and reviewed
the following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building

- p·9? .5

L



t·P

BOARD OF ZONING APPEALS
MINUTES

JANUARY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m.

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

1. Approval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

1.'/ 2. Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard

setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

GALBRAITH showed slides of the application area and reviewed the
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

F
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BZA MINUTES

January 23, 1979

Page 2

1. That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

2. That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents.

3. That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation.

4. That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and

5.. That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance) .

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The

structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for
a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the

maintaining an eight foot rear yard. It should be noted that

carriage house will not be altered, but rather the interior will
be remodeled and a detached garage will be construciped south of
the existing structure. The proposed garage is also shown as

a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback, -
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property
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Page 3

.-

line. We have been advised that the fence on the property to
2*ti; - the north is not on the property line, but rather, is one foot -.'I)-

on the. property to the north. If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.

In raising this issue with the Law Department, their opinion is
*64 46,01
f:·'P:.4%*f,c., that since the only property affected by a variance of the side

IM..j<'1 i.....6, gj.*. yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a lesser area thin advertised. The applicant
should be prepared, however, to provide the Board with the exact
dirdision of the structure from the north property line.

, n-

A'@18#72.1

r 424·t tit,1

. € j'ZE

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Vehicular access to the carriage house has always been
from *Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep

on the lot there are no nearby adjacent structures on aCjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:

It is the opinion of the Secretary that this may be an
unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY:

It is the opinion of the Secretary that the granting of
the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

32 :I HARDSHIP:

It is the opinion of the Secretary that the strict appli-
cation of the provisions of the zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

J

PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of
the variance desired will not adversely affect the public
interest inasmuch as these variances are located adjacent to
interior lot lines.
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./15#.'..-  :..>fiti<Al
SPIRIT AND INTENT:

It is the opinion of the Secretary that the granting of
the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

i
RECOMMENDATION:

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition:

4.*RE

F.0 . -, p...,ff..., t

t:.'.139
* -fic {42#i

.t

1 1. The north side yard setback and the rear yard setback
shall be reduced to __and eight feet respectively for

118/48624&%* . the existing structure only.
&¥75»

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council

"G" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
to the east was to the east property line of subject property. 'J-mm

GALBRAITH stated he believed the applicant could better advise
31=

8........,FY the Board on this aspect.

40,/---------99'/19'42 FRED HANLEY, 439 North Belmont, appeared before the Board
7,1/.1/"R stating his main concern was the parking ccnnected with the

main house since the garage had now been sold. GALBRAITH

answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that

he did not have an objection to the application for variance
Mi-- as presented to the Board.

kay 31·'.2  F »·4

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and st-ating there was, to his belief,
sufficient room to accomplish this purpose.
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GALBRAITH asked the applicant to clarify the amount of
setback being requested. BENDER replied 3' 4" on the north
and 9' on the back, were the actual measurements. KOPIETZ
then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment

of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

No one else appeared in favor of the application, and no one
else appeared in opposition.

MOTION: JACOB moved, SQUIRES SECONDED and it

carried unanimously that the five conditions
necessary for the granting of a variance had
been found to exist.and that a variance be

granted to reduce the north side yard setback

to three feet for the existing structure only
and the rear yard setback to eight feet for
both the existing structure and any new structure.

(RICHARDSON was absent.)

The variance was granted as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.5, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

WHEREAS, proper notice es required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised: and

\ 131DiG:

9.%1*1

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

@02:; el

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and                                        -

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

Im

a.2.3..

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the northside yard setback from 6 foot to 3 foot and the rear yard setback '1 from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as: Eut
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street

be approved subject to the following condition:

1. The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new structure.

'4iK,·.·':

314 ADOPTED AT WICHITA, KANSAS this 23rd day of January, 1979.

Mary L. Kopietz, Chairman
ATTEST:

Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the Two Family Dwelling
District, and legally described as:

Lots 1&3 on Spruce St., in Stites Bros

t 4%: 1 Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an area north of Central (517
N. Spruce).

GALBRAITH showed slides of the application area and reviewed
the following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building

11
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THE CITY OF WICHITA
JOHN Dr K..11. Di,ecir 01 taw and Clt, Atl„ini.y

JOL 1., I.GGLE. .m . A ··, it,0.in, C. AN- mei

DEPARTMENT OF LAW
March 21, 1980

OFFICE OF CITY ATTORNEY
CITY ]IALL - THIRTEEN CH FLOOR
455 NORTH MAIN STREET
WICHITA. KANSAS /202
(316) 268·46 91

Mr. Richard V. Foote

tk Attorney at Law
301 N. Market

Wichita, Kansas 67202

t Mr. James A. Walker
Attorney at Law

220 W. Douglas
Wichita, Kansas 67202

RE: Board of Zoning Appeals
Case No. 13-80

Gentlemen:

I am writing in regard to the above captioned BZA case which
is set for consideration on March 25, 1980. I understand that
you have previously been forwarded a packet of information by
the BZA secretary including a copy of a legal opinion written
by H. R. Kuhn, Assistant City Attorney.

The procedure for the hearing will be informal, and I am sug-
gesting, with the Board's approval, that a general background
of the case first be presented by Mr. Galbraith or Mr. Lytle.
Following that, the appellant's attorney, Mr. Walker, can make
his presentation and call any witnesses he feels are necessary.
Following that, Mr. Bender ' s attorney, Mr. Foote, can make his
presentation and call any witnesses. I assume that one or both
of the attorneys may also wish to make a rebuttal presentation.
It will also be necessary to allow any interested neighboring
landowners to be heard. Also, the members of the BEA will be
wanting to &sk questions of the attorneys and witnesses.

Although not wanting to put off any necessary testimony, it is
my hope that the bulk, if not the entire presentation by the
parties, can be made by the respective parties attorneys. If

320 Page Court
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Richard V. Foote, Attorney at Law
James A. Walker, Attorney at Law
Page 2
March 21, 1980

1%«2 ·.

some effort is not made to hold the witnesses to a minimum, the
hearing could become endless, and for no real purpose.

I f you have any questions concerning this procedure, please let,
me know.

Very truly youi.,

Joe M. Bogie, Wr.
Assistant City Attorney

JMB:kh

cc: Jack Galbraith
Members of the Board of Zoning Appeals

t

1%



41y

r l

O.5-ELMOLIT
Z€

26, 20' 1

*401

./.f.....

CAKKIAGE 2 klew

+10055 9 DV Ca

E

E

L 4 Nob, 30 52 54 36 36 40 42 44 44 45

SLOADVIE=W

E ZA /3- 90

*AA*ilf·- t,

...Jbw



L

L



11·.m 4 M S 3 Ut J -4 rs-#. 4 j

3 -/-79

P 1

- '1/ & Fl w li J

41€ 9 0

r

r

:. .53*g



-1

A'·'·:·2-SON&·

€2#1

d.,.2Fpe

j

1

f*56

-19 0 r

L

97



-1

4/06 60' 40

BABADVIEk)

'91-
-Id@.

:ID

1 V'WIN 3 



r

T t

4

»f '



r dite:

1 311£.1. adv. plans cur. plans social
01'kil 0 :tockwell 0.1-1

El lilli O lire

ok,N osan:Ing
O hanson o los- 0,111* 0 hart m johns

g 0/101. v wapodaca C]covelt 0 miller
1 0 lakin, 0 0 curlman []coppel E]patrick

O hendersonm reed Id dobson U beebe [3 watson

O brothers O schafer 0 011¥afez 0 syal m krenning
0 peters 0 brown 0 davis [3 rojas
O craig C] huiier O luetters C] whitlock

43 barnes [3 huggins Esharpe [3 brown b.

9'@Phicsg n.Hy C] harvey [3 garmon
lickleig O smith iEj carlson

[] pierce [3 lorinash [] crawford [3

0 stafford 0 chambers O phelps
o garland [1 bechtel 0 jones
E] Pate m mcfadden O martinez

C] m swander

Ocrook O

0 commer 0 noti & relurn O signiture
C] vinson O handi, C) libn,y
C 0 information

(7) commont ,

T9-106

admin. adv. plans @. plans social
01:kill [3 stockwell _ Elgalbralm C] mitcll,11

Owalter [3 funk [liane

Om,bank: C] shin El young [J kohl E] sansing
0 hanson [] los,w O hart n johns
O Milion. v [3 apodaca L shirl[By El covert U miller

O laidn, e O curlmin Il "4 [l coppel r.]patrick
C] henderson[3 reed i 1 dobson U beebe [-] watson

Dbrothers L schafer [3 olivarez El syal m krenning

!] peters [3 brown 0 Cl dauS L rOjaS
O craig [] butler O luetters 1 i whitlock

-1 barnes [3 huggins m sharpe id brown b.

graphicsm nagley O harvey E] garmon

CJ lickteig f] smith L cailson

'-1 pierce 0 lorinash 0 crawford [3

Ed stafford fl chambers CJ phelps
6 garland [3 bechtel E] low

E nate 3 mcladden O martinez

m swander

L crook EC]

2 commer l.) not,& roturn C signature
[3 vinson CD -0 O libriry
C 0 311 stall (_j information

J comm/1 0.

L
w 8105

L



62{9*.bl:NDLY#<20·:i.;MI#.%&4"4.,i,mrsj/.Adaw/b,Wagum"al,Wbaoty/<&..I../.--&*262

WICHITA-SEDGWICK COUNTY DATE

March 3, 1980
METROPOLITAN AREA PLANNING DEPARTMENT

TO
H. R. Kuhn, Assistant City Attorney

FROM Jack H. Galbraith, Chief Planner

SUBJECT Request for legal opinion.

At the present time, there have been several instances
related to the interpretation of the zoning ordinance and
the subdivision rules and regulations that have created
some concerns for us. One such interpretation has resulted
in action between two adj oining property owners over the
issuance of· a building permit for a second single-family
dwelling on a parcel of land that was originally submitted
to the Board of Zoning Appeals as a zoning lot with a
request for a variance of the rear yard from 20 feet to 8
feet to remodel an existing structure into a single-family
residence.

We would appreciate your review and opinion of the term in
the zoning ordinance "zoning lot", particularly as it re-
lates to the subdivision rules and regulations. This
definition was inserted into the ordinance approximately
5 years ago in conjunction with the sign provision amend-
ments to prevent aborting certain provisions of the sign
limitations. It does not, however, nor was it intended to
strictly limit the use of the term "zoning lot" to that
particular situation.

f?At

lit**

7.·»i
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As Lytle and I discussed with you briefly, you will note in
the definition of a "zoning lot" that it may consist of
several lots, or even down to a portion of a lot of record,
provided it also satisfies the requirements of the subdi-
vision rules and regulations. Within the subdivision rules

and regulations are certain exemptions as set forth in
Section 3-105, and also provisions for lot splits as set
forth in Article 6. Alsa in the subdivision rules and
regulations there are minimum lot widths set forth in Sec-
tion 7-204 in which the minimum is set at 60 Aeet, which
we believe is tile key issue that does not permit new zoning
lots to be created which have less frontage than that.

In the previously mentioned case between the two property
owners, the zoning lot submitted to the Board of Zoning

V

· .........WA' · 3....'-'2

+ .045*2740/in...'W:.·i

Iii /



.. i,., cei.:em.1-%1*BAU€*UW#/imabho#&*,,- .

Page Two .
11. R. Kuhn, Assistant City Attorney
March 3, 1980

Appeals consisted of four 25 foot lots plus 9 feet of an
additional lot, all of which was sold from a previous owner-
ship Corie zoning lot) which was used as a single-family
dwelling and accessory structures. The sell-off created
the second zoning lot, both of which meet the minimum
standards set forth in the subdivision rules and regulations
for the minimum 60 foot width. The eventual creation of the

third zoning lot out of the parcel sold off, both of which
now have less than the minimum requirement of 60 feet for
each. zoning lot, is the questionable inrerpretation. In

this particular area of the city, we believe that the majority
of properties are developed on "zoning lots" of at least 75
feet or more, and the division of such parcels without regard
to the general pattern of the neighborhood will possibly
create problems. It should be noted, however, that there are
probably 50 ownerships on the west side of the street.

Prior to 1968, the subdivision rules and regulations permitted
lots to be platted at a minimum of 50 feet. Prior to 1948
there apparently were no minimum widths required and in many
older areas of the city, many properties are platted in 25
foot lots. In much of the older areas of the city, redevelop-
ment is occurring where a dilapidated structure has been re-
moved from possibly six or eight 25 foot lots, which by defi-
nition was a zoning lot for the existing structure. When the -

property is redeveloped for a number of structures, each of
which must be on an individual zoning lot, should the creation
of the new zoning lots be required to comply with the provi-
sions of the subdivision rules and regulations and have the

minimum 60 foot width? We believe that the answer is yes. -EZI
Possibly prior to writing an opinion, it might be helpful for
you to meet with Mr. Feldner and me and other staff persons
to better understand some of the problems related to the
matter. I will be glad to set up a meeting at your conven-
ience. Please advise when you can b4 available.

44. %64«
\JAck H. Galbraith
'Qjief Planner

JHG:GEL:el

cc: John Dekker, Director of Law
/Robert A. Lakin, Director of Planning

Don Anderson, Director of Housing and Economic Development
Robert B. Feldner, Supe·rintendent of Central Inspection
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SECRETARY'S REPORT -CASE NO. BZA 13-80
./.v

APPLICANT: William A Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.

1

REQUEST: An appeal pursuant to Section 2.12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwelling on a zoning lot establis;
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 01
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for thi
remodeling of existing structure as a single- ,
family dwelling.

. 1.C i >340

GENERAL LOCATION: On the east side of Broadview and north of 3rd

Street.

ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertief

23 LAND USE: All properties are developed as single-family
dwellings. AMR

t.4

JURISDICTION

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

1=k.

63'.

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.
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BZA 13-00

BZA AGENDA

3-25-80

*%53.531

1.1. I

£·12»a lk. . ·

As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

29¢44*
I RA' :4

Le:4112'U

It should also be noted that the action of the Board was

to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

-    F-4 In the minutes you will note that the staff recommendation,
as part of the Secretary's Report, was that the variances be grantel
for the existing structure only. As you will also note,
Galbraith stated that there should be no encroachment of the

41 proposed garage structure into the 8 foot setback. In listening

to the tapes of the meeting, the statement was made by Galbraith,
that unless you make the requirement that the proposed garage
also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required
to be five feet. The actual motion made by Mr. Jacob was that
the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the
staff recommendations.

·42  '2*-

., 1.41;.

GiF'

377

A permit was issued by Central Inspection on March 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in
the legal) to remodel the existing structure into a single-family
dwelling. In accordance with the records of Central Inspection
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court
hearing, it was stated that the foundations for the garage were
in place for a number of months during 1979.

f¢i°Ata
Ritff¢3

On January 23, 1980 a permit for the erection of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital Mill Addition. This resulted in the erection of

a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was

filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy

of the appeal application and the statement of the appellant
is attached for your information.
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It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This

included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this

site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is

also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

62.961

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

f ify:tff,;32%

l> : . 932

=F .4 41 f. ....r*21%@.

*L.! ,2·, 0,1.-WI

In accordance with this opinion, the owner created a "zoning
lot" on all of the property included in the legal description,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"

did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and ReGulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION:

1,¥*41.1042.22
$:. 1

r

In light of the legal opinion on the requirement that any
new residential zoning lots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.
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BOARD OF ZONING APPEALS

MINUTES

JANUAKY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
Cit·.v of Wichita, Kansas was hold Tuesday, January 23, 1979, in

the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m.

The fol].owi.ng Board mc:ribers were present: Mary Kopietz,
Chairman, Ango].a Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: 9'om Powell, Legal Counsel; Jack Gal-braith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

1. Approval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it

carried unani.mously that theo minutes of
December ]9, 1978 be approved as mailed.
(RICHARDSON was absent. )

2. Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.8, Code of the City of
Wichita, requests a variance to reduce the north side yard

setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family y

Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Droadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of

Thi.rd Street.

GALBRAITH showed slides of the application area and reviewed the'·
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wi.chita. The Board may grant the request when all five
of the following conditions are found to exist:
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BZA MINUTES .r--January 23, 1979
Page 2

2 I
1. That the variance requested ari ses from such condition

which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

2. That the granting ·of the permit for the variance will
not adversely affect.· the rights of adjacent property
owners or residents.

i

'f V

4

4 ii<k.4-
3. That the strict application of the provisions of Title 28

of whi.ch vari.ance is requested will constitule unnecessary
hardshi.p upon the property owner represented in the appli-
cation.

4. That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
purity, or general welfare; and

5. , That granting the variance desired will not be opposed to
. the general spirit and intent of Title 28 (zoning ordinance) .

COMMENTS BY THE SECRETARY:
-9

..5

The applicant i s requesting a variance of the north sj.de q
yard setback and the rear Yard setback to perm:.1- the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north
east corner of subject property, four feet from the north prop
erty line and eight feet from the east property line. The

structure has beon so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to che
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for
a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodoled and a detachod gar-age will be construc·ed south of
the existing structure. The proposed garage is alsd shown as
maintaining an eight foot rear yard.
a detached garage may be located as
rear property line, but if attached
structure, it must also comply with
or obtain a variance from same.

It should be noted that
close as five fect to the
to the main residential
the twenty foot setback,

It should be pointed out that a question has been raised as
to the exact location of the suructure from the north property

i
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BZA MINUTES

January 23, 1979

Page 3

line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If t.hat i.0 the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In fai.sing thi.s issue with the Law Department, thnir opinion is
that since the only property affected by a varia.rice. of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of tile structure, the Board has the authority to approve

# the variance for a lessor area than advertiscd. The applicant
F should be prepared, however, to provide the Board with the exact

dimension of the structure from the north property line.

/1/8/I./I' *:/#* F.I

Residency in the carri age house was established originally
by servants and moye recent].y by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

/,1€919

Vehicular ackess to the carriage house has always been
 from -Belmont Avenue to t.he c:ast. The applicant proposes a new
9 curb openi.ng to Droadview for the purpose of providing access
3 to this properly. Due to the location of this structure. deep
 on the lot there are no nearby adjacent structures on adjoining

properties. The nearest structure would be over thirty feet
f away on the property to the north.

UNIQUENESS:
It is the opinion of the Secretary that this may be an

:· unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY:
It is the opinion of the Secretary that the granting of

the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

HARDSHIP:
It is the opinion of the Secretary that the strict appli-

cation of the provisions of the· zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST:

11It is the opinion of the Secretary that the granting of
the variance desired will not hdversely affect the public
interest i.nasmuch as those variances arc located adjacent to
interior lot 1.ines.

FAZU
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January 23, 1979
Page 4

SPIRIT AND INTENT:
It is the opinion of t.hc Secretary that the granting of

the vari·ance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not boing enlarged and will. be used as a permanent
residence, conforming to al]. other requirements.

j,

I

RECOMMENDATION:

. Am
g

1 I '09

3

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist t· 
and it is therefore recommonded t.hat the variance be granted t':
subject to the following condition:

1. The north side yard setback and the rear yard setback
shall be reduced to and eight feet respectively for
the existing structure only.

Xi@

?*44

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the app].icant
did not develop additional facilities adjacent to his property
line that would violate the setback. '121 ./

GALBRAITH continued that condition number 1 should be revised 1
to reflect the north side yard sutback as 3 feet., or to whatever 1
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 jfeet for both the
existing structure and any new structure. He stated CPO Council

"G" had recommended that t.he application bc approved.
TAYLOR asked what the proximity of the home on the property

to the east was to the east property 'ine of subject property.
GALBRAITII stated he believed the applicant could better advise
the Board on this aspect. ··

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with the
main house since the garage had now heen sold. GALBRAITH

answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that

he did not have an objection to the application for variance
as presented to the Board. . · 1

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He sai.d the present owners
of the house intended to build a now garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accompli.sh this purpose.

' r ./1*%.Ill' I ,„c.440-rtff;4*litffiffiti·ff J. . - ..rfi0.ififi{:.. ivit.f{Of.rr·.7. ij21-3%41-31
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January ..3, 1979

Page 5

GALDRAITH asked the. applicant to clarify the amount of
setback licing requested. l:ENDER reoli.ed 3'4" on the north
and 9 ' on the back, wore the actual measurements. NOPIETZ
then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GAI,BRAITH said that the
Board should establish that there will bo no encroachment
of the proposed garage structure i.rite, the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

No cine else appeared in favor of the application, and no one
else appeared in opposition.

&,>1MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had
been found to exist.and that a variance be
granted' to reduce the north side yard setback
to three feet for the existing struciure only
and the rear yard £:ctb,tick to cd.ght feet for

A both the existing s tructure and any now stricture.
(RICHARDSON was absent )

.The variance was granted as shown by the adoption of the
Y.

following Resolution:

RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Code
of the City of Wichita, to reduce the north side yard setback
from G fcot to 4 foot and the rear yard setback from 20 foot

' to 8 foot, on property zoned the "·hA" Single Family Dwelling
District, and legally described as:

k i i
Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Eroadview in Hagney' s
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Cano·ra].1.y located on the
east si.de of Broadview iii an area north of
Third Street.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has boon given; and

W}IEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request fer a variance under the provisions of

' Section 2.12.590.B, Code of. the City of Wichita; and



'    . ft?0s; O.4*

lubb.i/*Al'.m.I. ..0E

**:Am.1.  941(4,9 -: ' . 'If.-·'. ;3 .4-

Fmid ·. January 23, 1979
/Ii Page G

faQ,21

WHEREAS upon clarification of the exact location of an
existing structure upon the property, the board' s legal counsel

· has detormi.ned that the Board has the jurisd j ction to consider
a varj arica of the north s j de yard setback to three feet j .stead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop
erty in question aricl which is not ordinarily found in the same
zone or distri.ct; and j.s not. created by an action or actions of
the property owner or t},0 applicant inasmuch as this structure
has boan located her= for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

 <it: 331 ·

WHEREAS, the Board of Zoning Appeals has found that the
2- granting of the permit for the variance wj.11 not adversely af-
't fect the rights of adjacent property owners or residents inas-
*111 much as the conversion of this structure to a separate single

family residence will be done without expansion of the existina
structure and should be an improvement to the neighborhood; and

: WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Tj.tle 28 (Zoning ordi-

,-· nance) of which variance is requested will constitute unnoces-
sary hardship upon the property owners represented in the ap- .13  i
plication inasmuch as a permit for remodeling of this structure

. for a residence could not be obtained under separate ownership .
49„.f./.- )-

from the original parcel; and

3,/"< 1WHEREAS, the Board of Zoning Appeals has found that the ·
4  variance desired will not adversely affect the publi.c health,
f*¢# safety, morals, order, convenience, prosperity or general wel-3430qek: fare due to the fact that these variances are located adjacer 2 -64
IC#'. to interior lot lines; and ./.*I:· f ,€/.

9*. WHEREAS, the Board of Zoning Appeals has found that the ..21 64=

 granting of the variance desired will not be opposed to the
'/'4 3 1.

.- th:zY general spirit and intent of Title 28 (Zoning Ordinance) inas- .lituaw
Ia'.4.much as the nonconforming structure is not being enlarged

*Eiter and will be used as a permanent residence, conforming to all -42,1

 other requirements; and
WHEREAS, each of the five conditions required by Section

2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
fro]n 20 foot to 8 foot, on property zoned the "AA" Single Family

1Ill.Ii- Dwelling District, and legally descri.bed as:

11
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January 23, 1979
Page 7

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview i.n Hagney' s
Replat of Capital Mill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadviaw in on area north of

Third Street-.

be approved subject to the following condition:

1. The North side yard setback sha].1 be reduced to thro·e
(3) feet for the existing structure only, and the rear

yard setback shal.1 be reduced to eight (8) feet for
both the existing structure and any new structure.

ADOPTED AT WICIIITA, KANSAS this 23rd day of January, 1979.

Mary L. Kopictz, Chairman
ATTEST:

Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,

158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1&3on Spruce St., in Stites Bros
Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an area north of Central (517
N. Spruce).

GALBRAITH showed slides of the application area and reviewed

-:' 49 the following comments from the Secretary's Report.
JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECRETARY:

The applicants desire'to enlarge an existing office building

»tAr

74..»ir,124
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RESOLUTION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Mall.et, Wichita, Kansas,
requests a variance as provided i.n Section 2.12.590.B, Code
of the City of Ki.chila, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard sotback from 20 foot
to 8 foot, en property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 30, 40 and 42, except Soutli
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generallv located on the

east side of Broadview j.n 211 area nort·.11 of
Third Street.

WHEREAS, prower notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.b, Code of the City of Wichita; and

WHEREAS, upon clarification of the exact location of an
existing structure upon th property, -the board' s legal counsel
has determined thot the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

"COLL&

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that tt ·3
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare doe to the fact that these variances are located adjacent
to interior lot lines; andpAl

- much as the nonconforming structure is not being enlarged

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-

and will be used as a permanent residence, conforming to all
other requirements; and

h=
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RESOLUTION NO. BEA 56-78

PAGE TWO

1

WHEREAS, each of the five conditions required by Section
243

2.12.590.B, Code of the City of Wichita, to be present before
a var.lance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-

peals of the City of Wichita that a variance to reduce the north
side yard setback from 6 foot to 3 foot and the rear Yard setback
from 20 foot to 8 foot, on property zoned Ehe "AA;' Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South

lE feet of lot 42 on B.roe.dview in Ijagney' s

Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally locaterl on the
east .side of Broadview in an area north of

Third Street

be approved subject to the following condition:

1. The North side yard setback shall b.: reduced to three
(3) feet for the e<isting structure only, and the rear
yard setback shall be reduced to eight (8) feet for

botli the existing structure and any new structre.
ADOPTED AT WICHITA, KANSAS thi s - 'Rjro day ot J*nuary, 1979.

'r. " .o·oiduz,' Ciplrman

Ih-ofty Dob:Tin, Assistant Secret:aFU

i :4
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DECEMBER 12, 1978

Members:

Board of Zonin. Anneals

First Floor, City' Hall
455 North Main

i Wichita, Kansas 67202

ae# It is my desire to ourchase ·che Carriage nouse and lot (109 x 137)
located behind the house at 401 North Belmont.

$' 18* My intent is to remodel the Carriage House and add a garage, to use as
161'W ,.% my personal residence. The Carriage House already has three (3) existing

*foo# bedrooms, a living room, bath and kitchen on the second floor. The main
«73.tat level has a large garage area, stairs and two additional roorns. There

is a full basement under the house with an outside entrance and numerous
large windows for plenty of light .

'ck The location of the Carriage House to the lot (see olot nlan) is very
close to the north and east proverty lines. It has been located that

·:%0 :3 way since 1917 when it was built. I am not attaching any living areas
f or additions to the existing house. The garage will be detached. There

are no easements of record on the Dlat.

-„ Residency for this structure has been established through the years; at
fi.rst by the servants and more recently by the owner from time to time.

''MMIIIWN In making this mv residence, I will be entering the lot from Broadview
(west) and will have a Broadview street address. I have also located
(on the plot plan) the existing houses adjacent to the lot. The Carriage

"i ··· . . House sits very deeD on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
I, 1 eight foot rear yard on the east be granted a variance so that I may use
8.3 this structure for a residence.

'24'd

t),ilf
Roget D. Bender
Architect

ARCHITECTUFRE © INTEFRIORS 0 PLANNING

247 N MARKET WICHITA. KANSAS 67202 (316] 204.4371



THE CITY OF WI[CHITA

OFFICE OF DEPART'LENT OF L.AN DATE yarch 17, 15'3{Ajv
M.AR 1 8 1320

TO JACK GALBRAITH, CHIEF PLANNER VETROPOLITAN PLANN?;1,/

FROJ,f
ROUTE E]___u_.___.

H. R. KUHN, ASSISTANT CITY ATTORNEY

SUBJECT Request for legal opinion --
issuance of building permits

I have reviewed the contents of the memo of March 3, 1980
concerning the above noted matter. Following such review and :ae
informal discussions with you and Glen Lytle, I have arrived at the
following conclusions. I recognize that there may be a difference
of opinion in the interpretation of the several sections 02 the
zoning code and subdivision .regulations and for this reason it
might be well to give some thought to appropriate amendments to
avoid any such differences.

I do not believe it necessary to cite or analyze the
pertinent Kansas enabling statutes. Suffice to say they authorize
the zoning and subdivision regulations with which we are concerned
here which limit the issuance of building permits to those situations
where compliance with such regulations has been established. The
subdivision regulations may and do take into account any existing
zoning regulations and the zoning regulations may and do take into
account the existing subdivision regulations.

The zoning code defines a "zoning lot" as follows:

"A parcel of land t.hat is designated by its
owner or developer, at the time of applying
for an occupancy certificate as a tract, all

of which is to be used, developed or built

upon as a unit under single ownership. As
long as it satisfies the requirements of the

above and the requirements of the subdivision
rules and regulations, such lot may consist of:

(1) A single lot of record; or
(2) A portion of a lot of record; or
(3) A combination of complete lots or

record, complete lots and portions
of lots of record, or portions of
lots of record."

It must be noted that the occupancy permit referred to is applied for
coincident with the application for a building permit (28.04.220) .
It becomes rather clear than that the owner or developer determines
the "zcning lot." at the time i.hat ·the "occupancy certificate" is
applied +for. rurthor, a "zoning lot" must satisfy all the require-
ments of the zoning code all the time that the building permit is
sought (20.04.220). This will apply in all cases unless a specific
exception or exemption is spelled out in the zoning code or in the
subdivisi on regulations .

4
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Mr. Jack Galbraith
March 17, 1930

Page 2.

Though the phrase "zoning lot" is not expressly used
throughout the zoning code in connection with the zoning districts
or classifications, we believe a " zoning lot" as defined above
applies to all building or construction sites covered throughout
the zoning districts and classifications of the zoning code --
otherwise there would appear to be no reason for the insertion of
the phrase "zoning lot" in the definitions set forth in the zoning
code. The creation of a "zoning lot" as set forth in the code
clearly contemplates the utilization of tracts or lots platted

ullder subdivision regulations as well as parcels of land not
platted under subdivision regulations adopted in 1948. This would

include parcels of land that might have been divided, subdivided

or platted even prior to January 1, 1948.

Since the subdivision regulations now require a minimum
width of 60' for residential. construction and since the zoning code
seems t.o incorporate by reference such requirements, we believe that
all undeveloped parcels of land, irrespective of the date or manner
of platting are subject to the 60 ' minimum width requirement. This
is not to say that if a particular parcel of land was being used for
a particular purpose at the time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the

use cannot be changed, enlarged, expanded or i.ntensified without

first meeting the requirements of the current regulations. This is
because our statut.ory scheme (K.S.A. 12-709) protects "existing
uses" from subsequent zoning but it do-es not protect either existing
zoning or merely anticipated uses. Zoning amendments qualifying
and changing the future residential uses of land (as well as land

uses in other zoning districts) have been judicially held to be
within the police powers of the munic j.pality.

The "zoning lot" amendment of the zoning code was adopted
subsequent to the adoption of the amendments to the minimum lot

width requirements of the subdivision regulations of 1968. As we

view it, the land falling within the category of the exemption of
Article 3-105(F), (lots, tracts or parcels that have, been sold off,
divided, sub-divided, re-subdivided or replatted prior to January
1, 1948) need not be replatted nor further subdivided or changed
to bo utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels may separately or collectively
with others, or parts thereof, meet the mini.mum lot width require-
ment of 60'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"requirements of the subdivision regul.ations". Nor are the lots,
tracts or parcels that were platted under the 1948 subdivision
regulations in any way invalidated or changed. On the contrary

they too may separately or collectively with others, or parts
thereof, meet the current minimum 10: width requirement of the sub-

divisi.on regulations.

12
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Mr. Jack Galbraith

March 17, 1980

Page 3.

In order to fully understand what appear to be the issues
presented one must keep in mind that we are talking of two separate
(though interrelated) things. On the one hand we are talking of
subdivision regulations which are concerned primarily with the sub-
dividing or platting of land which historically were developed to
facilitate the transfer of ownership of a particular lot, tract or
parcel by simplifying the legal description, i.e., to avoid the
necessity of mates and bounds description. On the other hand we
have the zoning regulations which are primarily concerned with the
use of land in particular zoning districts. Granted, the two

sub jects are and should be to some extent related. The zoning re-

gulations did not concern thorise].ves primarily with the manner or
method of "platting" or subdividing land and as the subdivision
regulation concept was developed it did not concern itself directly ··f
with zoning.

The current subdivision regulations establish minimum
requirements as to the laying out or subdividing of land by way
of "plotting" or "subdividing". They trace their origin to 1948
and have been subsequently amended. One of the significant

amendments has been to establi.sh a minimum width of 60' of platted
lots (measured at the set back lines) to be used for the uses

authorized in a residentially :zoned district. The current provision
applies to all platting and subdividing subsequent to 1968. Again,
this refers only to establishing the minimum width size of the lots
on a particular plat. The subdivision regulations adopted in
January of 1948 established a simil.i minimum lot width of 50'.

Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision

regulations specifically exempt from its provisions those lots,
tracts or parcel.s which had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to the 'plotting" exercises and exempted them from
the requirements of the platting regulations adopted in 1948 as
subsequently amended.

The conclusion that we have reached is that all parcels of
land not previously utilized for a specific use under prior platting

or subdivision regulations are subject to the minimum width require-
ments set forth in the current subdivision regulations. It is our
opinion that any building permit issued for construction of an
improvement on a lot or parcel of land not Meeting the current
minimum lot wj.dth requirement was improvidently issued.

r



Mr. Jack Galbraith

March 17, 1980

Page 4.

The foregoing conclusions may seem somewhat restrictive
and severe. However, it must be remembered that relief is avail-
able to the owner of a parcel of land not meeting the current
minimum lot width requirement for an intended use. Both the

zoning code and subdivision regulations contain appeal provisions
wherein relief may be available to the owner of a parcel of land
by following the "rariance" procedures therein contained.

If we can be of further assistance, please advise.

Respectpully submitted,
2 42,14' 0 1
/

4. R. KUHN

ASSISTANT CITY ATTORNEY

HRI.

CC:

:mb
John Dekker

L
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THE CITY OF W©lim

BOARD OF ZONING APPEALS
CITY HAI - TENTH FlOOR

455 NOR™ MAIN STREET
WICHITA. KANSAS 67202

4/6) 268·4421

April 2, 1980

114

Mr. James Walker, Attorney
320 Page Court
Wichita, Kansas 67202

Re.Le,

Re: Appeal of Decision to
issue Building Permit
Case No. BZA 13-80

Dear Mr. Walker:

Enclosed is a signed copy of the Resolution adopted by the
Board of Zoning Appeals on your appeal on the determination
of the Superintendent of Central Inspection to issue a permit
for the second single-family dwelling on property covered by
BZA Case No. 56-78.

This Resolution reflects the official action of the Board

MY.0* to deny your appeal and uphold the determination by the
Superintendent of Central Inspection in the issuance of the
permit. It is forwarded to you for your information and f iles. 9

If you have questions concerning this matter, please call
our office.

Sincerely,

Glen E. Lytle

94% Assistant Secretary

GEL: sad

Enclosure

cc: William & Julie Nicholson, 401 North Belmont, Wichita 67208
Robert Feldner, Superintendent of Central Inspection
Joe Donnelly, Housing and Zoning Administrator
Don Gisick, City Clerk

Roger Bender, 930 Riverview, Wichita, Kansas
Richard Foote, Attorney at Law, 301 North Market, Wichita 67202
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RESOLUTION NO. BZA 13-80

r

WHEREAS, William and Julie Nicholson, 401 North Belmont,
Wichita, Kansas, pursuant to Section 2.12.590.A, Code of the
City of Wichita, has appealed from the decision of the Superintendent
of Central Inspection, who has determined and issued a permit for the
construction of the second one- family dwelling on property which was
a part of Resolution No. BZA 56-78 and legally described as Lots 34,
36, 38, 40 and 42, except the south 16 feet of Lot 42 on Broadview,
Hagny's Replat of Capital Hill Addition; and

WHEREAS, the appellant contends that the issuance of the permit
violates the zoning ordinances and subdivision regulations applicable
to said property, specifically the creation of two zoning lots not
in compliance with the minimum requirements, and the construction
authorized by Building Permit No. D39998 is not in compliance with
the variance granted on January 23, 1979, in Case No. BZA 56-78 or
the intention of the Board of Zoning Appeals in granting the variance;
and

-442

WHEREAS, proper notice as required by ordinance and by the rules
of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting of
March 25, 1980, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for an appeal under the provisions of
Section 2.12.590.A, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has determined that the
decision rendered by the Superintendent of Central Inspection to
issue Building Permit No. D39998 for the erection of a one-family
dwelling on subject property covered by Resolution No. BZA 56-78
was properly issued in conformance to all applicable regulations.

mia

®0
NOW THEREFORE, BE IT RESOLVED by the Board of Zoning Appeals

of the City of Wichita, that the appeal be denied and the permit
for the erection of the one-family dwelling be held properly issued.

ADOPTED AT WICHITA, KANSAS this 25th day of March, 1980.

N .I· 08.t#.01

u<vuroV ·u . L..8.-
Earl Henaerson, Chairman

ATTEST:

-        Gln E. Lytle, *#Elstant SecretaryV

9,9
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Narch 27, 1080

U. Jame, Valker, Attorney
320 Page Court
lichiti. Kansu 67202

R.: Appeal of Dectaion to
limi, Building Permit
Cale No• BZA 13-80

rlar •r. Walkor:

At the regular mooting of the Board of Zoning Appeali on
March 25. 1980, Tour appeal on the determination of the Superintendont
of Central Inipection to i-u, a parmit for th• -cond gingle-family
d-lling 08 proporty covered by BZA C-, No. 50-78 val considerld.

It Ims the mation of the Board to deny your appeal and uphold th.
deterilmation by the Superintendent of Contral Inepection in ths
1••gance of th, permit.

A Rololution letting forth the official action of the Board
li bolat propared and you 011 be malled • copy •• loon u
the ,lemature, of the Chairman and Secretary have bia ob-
tained.

If you h•vi uy question•. plia•• call our office.

Sincerely your•.

Olen E. Lytl*
A.,letant secretary

2032*24

GEL:*ad

act Villism 5 Julle Nicholeon, 401 North Boliont. Wichita 07208
Robert Foldner. Superlatendent of Central Inlpection
Jol Donnelly, Houging and Zoning Administrator
Don Glitck, City Clork
Roger Bender, 930 Rivervie¥, Wichita. Kam•a•
Richard Foote, Attorney at Law, 301 North Narkit, Wichita 67302

»3.:.:, 1
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January 5, 1979
t

Roger Bender
930 Riverview

Wichita, Kansas

Dear Roger:

We have discussed recently that the closing of my purchase
of the property located on North Belmont and the closing of my

I sale to you of a portion of that property that fronts Broadview
is scheduled to take place in advance of the hearing on a
building restriction variance which you have requested with
respect to the property you are purchasing. The purpose of
this letter is to set forth our agreement with respect to the
closing of these two sales prior to your hearing. We have agreed
as follows:

1. I will close the purchase of the property on
North Belmont as scheduled. On the same day, we will
close the sale of the portion of that property which
I have agreed to sell to you as set forth in our purchase
agreement.

2. You will proceed with your request to obtain
the variance necessary to obtain the building permit
for the renovation of the structure on your property.

3. If you are unable to obtain such building permit
because the structure does not set back a sufficient

number of feet from my property, then I will convey to
you at no additional cost the necessary additional footage
from my property in order for you to obtain said building
permit. In the event it becomes necessary to make this
additional conveyance in order for you to get your building
permit, you agree to assign to me a perpetual easement
with respect to the property that I have conveyed to you
so that you may obtain the building permit.



....

' Py·#14.f jit '.

0 0

Roger Bender
January 5, 1979

1

Page Two

4. If, after the conveyance referred to in the
paragraph above, it is subsequently determined that
you will not be allowed to obtain the building permit

d

and that there is no other feasible way to obtain a
permit, then I will repurchase from you the property
that I have sold to you at the sane price which you
have paid to me.

If the above accurately sets forth our agreement with respect
to these matters, please sign in the space provided below.

Very truly yours,

Bill Nicholson

Roger Dender

Dated:

1

1
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BOWEN H. BRADY • REALTOR
==9363.

OFFICE 22 6405 EASTKELLOGG WICHITA, KANS.507207

TELEPHONE: OFFICE (316) 684-0175
MOBILE 264·7754

I .'.,22
9 9-

March 3, 1980

Mr. Jim Walker

9%

Third Floor

Page Court Building
220 West Douglas
Wichita, Kansas 67202

Wichita, Kansas
Re: 401 North Belmont

Dear Mr. Walker:

In response to your request of February 26, 1980, I made an exterior
401 North Belmont, and also the twoinspection of the subject property,

properties to the rear located on Broadview. The purpose was to estimate
any detrimental effect on the subject property by a new dwelling under
construction on Broadview.

Until the mid 1960's the dwelling was used to house the Wichita Art
4 Association. At that time it included eight lots on Belmont and eight

lots on Broadview with a total size of 195 feet x 274 feet. The property
was purchased for a private residence in the mid 1960's. The existing

€Y two story dwelling is 5,227 square feet in size with a 2,231 square foot
basement. There was also a two story carriage house with a full basement,
garage on the first floor and living space on the second floor. Each floor
was 1,209 square feet in size.

In the mid 1960's, the property was purchased for use as a private
dwelling and a building site on the northeast corner of Broadview and
3rd Street was sold off. This site was 86 feet x 137 feet in size. A
two story dwelling with a two-car attached garage was constructed on this
site in the latter 1960's. According to my information, early in 1979, the
subject property and carriage house was purchased and the balance of the
property on Broadview, 109 feet x 137 feet in size containing the carriage
house was sold to another owner. The subject property was retained as a
private residence.

A good quality concrete swimming pool, 16 feet x 32 feet in size is
nearing completion in the rear yard of the subject property. The pool was
constructed by Mattingly and the surrounding patio area has been completed
but the accessory equipment hs: not yet been installed.

e sENIOR RESIDENTIAL APPRAISER
SOC,ErY OF REAL ESTATE APPRAISERS

k 0 t.
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BOWEN H. BRADY • REALTOR

1 1 page 2 -

It appears that the carriage house is being completely renovated by
the purchaser of the property on Broadview. In addition, a garage with
separate living quarters on the second floor has been framed up. The
south windows of the second floor building under construction look down
on the swimming pool across a solid board fence of the subject property
that is 5.7 feet high. The question is, what effect does the building

ill 1 under construction have on the value of the subject property?

/:%:03#93$3-
I '36#Zi: 44#AM

5,423?%%

4

*2493
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A plot plan sketch was made of the subject dwelling, the swimming
pool, the two story dwelling constructed on Broadview in the latter 1960's,
the carriage house and the building under construction. An approximation
of the elevations of the three structures on Broadview was then made in
relation to the elevation of the subject property.

;03 · 3<3'4@jl
/0 41%20

From a point on the subject property, south and east of the swimming
pool, photos were taken of the two story dwelling constructed in the latter
1960's and a photo of the carriage house and the building under construction.
From a point east of tte north end of the swimming pool a photo was taken
of the building under construction.

Based on this information, in my opinion, the fence screens the view of
the swimming pool from the second floor windows of the dwelling on Broadview,
constructed in 1960, although people standing to the south and east of the

d pool would be visible. These windows are approximately eighty-five feet
41 from the pool. The pool is visible from the second story windows of the

carriage house, fifty-five feet from the pool, but there is adequate
room north of the pool to screen this view. The south windows on the
second floor of the building under construction, however, have a view of
almost the entire pool. Screening this view for privacy of the subject

/3 344'..221 property could be difficult because there is only twenty-five feet between
these windows and the pool.

In other words, assuming no unusual construction difficulties, a property
with a value of $150,000 would be increased in value by the cost of
installing a swimming pool up to a maximum of $15,000.

;404

An- analysis was made of recent sales of dwellings in the area and most
dwellings similar in type to the subject dwelling have been selling at
prices ranging from $30 per square foot to over $40 per square foot. This
would indicate a general value range for the subject property of $150,000

'll'I'--.'....'/* to $200,000 or over. Previous studies have indicated that the maximum
value added to a property by exterior improvements such as swimming pools,

fl'al- tennis courts, etc., is ten percent of the value of the property.

'-%'LI· A 3=9*341

;
&A'

Bm
r.r

4--R'

JL Illilillill"""Illillillillilili Asilillill'll:/1/il*59#P#/

p. r - gier.59=klf.

-

{3

>I-



Et-JAQ.

3

r

0*,7 '%44-661»' -.02<397fi..,t,92 11.3.2,

0 C

E€

- BOWEN H. BRADY • REALTOR
0/FIC' $4 lilli EAST 'ELLOCG . WIC.ITA KANSAS /7.07

page 3 -

The swimming pool is new, of good quality construction, and in my
opinion would cost between $10,000 and $12,000. It would appear, therefore,
from this information that under typical conditions the value of the subject
property would be increased by the cost of the swimming pool. Typical
conditions, however, assume th-t the swimming pool has reasonable privacy
from surrounding properties. The second floor windows of the dwelling
constructed in the 1960's on Broadview and the second floor windows of

the carriage house do have some limited view of the swimming pool area,
but these windows are in the sleeping area of the two structures and are
partially screened or could easily be screened. The second floor windows
on the south of the dwelling under construction have a view of almost the
entire pool. This view would be difficult to screen and these windows
are in the living area on the second floor.

Analysis of sales information indicates that swimming pools on proper-
ties similar to the subject property are used primarily for entertaining
and that reasonable privacy is desired and expected. In my opinion, the

lack of privacy of the subject pool under the existing conditions would reduce
its value to a prospective purchaser by at least fifty percent or $5,000 to
$6,000. Although no detailed analysis was made of the effect of the uwelling
under construction on the subject dwelling itself, in my opinion, the lack
of privacy in the rear yard of the subject dwelling is no doubt also
detrimental to the value of the subject property.

I left copies of the photos I took from the swimming pool area with you
February 28, 1980. I am enclosing with this letter, copies of the plot plan
and elevation studies that I made showing the possible views of the swimming
pool area from both the house on Broadview constructed in the 1960's and
from the building now under construction next to the carriage house.

Sincerely,

*»-*14
Bowen H. Brady

BHB/dh

Encl: 2
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1. 11.'11'01{TANT: Complete ALL ttems, Malk Boxes nhele Applicabte Wn23%

CATION ifnT Nt)'.t! 111.Dlit SIN[[T NAME TY 'E DIn. UNIT SECONDARY ADDRESS ; -L.##Lt.

BUILDING, .1 Itilli'4> 8-86710101 i]44«F[-T- -- - PI- Prll-IlT[T-1 [1 1-1--1-14-1-. diCARD 1]
„ U .4 . -Illi

LOT{SI ' BLOCK ADDITION ZONE: Dist Fire

/

LOT[S) [ BLOCK ADDITION . LOT SFUT NO. 

CARD CO '/-3.1 -id, 1,%1 1*1-191 ; 1 0,4 4_ 4-6. Ir·kc /4, L..c., -ITT--
7 . 22 . 24 25

if A eles :Ind Bounds, Atiach Additional Inforniation O„

CARD g],

11. TYPE AND COST OF 8UILDING - All Applicants Complete A- E

A. TYPE OF IMPROVEMENT D. VALUATION:

-10 New Building 1. 4 1 1 J Il|q ils-19. Ne:w™Dar O
_® Addition {11 Residential, enter

number 01 new housing units
E. PROPOSED USE - For -Wrecking- Most Recent Use

1/ added, it any, in Part E) Residential: Commercial:Am Alteration (See 2 above) -EM-Ene*Family _13 Amusement. Recreational Building
gl Repair. Replacement -!Il Two-Family _@ Church, Religious Building

 Wrecking (11 multi-family
JI} Mult 1-Famity (·) ..El Industrial Building

residential, enter number ot

units in Building in Pait E, 3) -E G/rage-Attached -1 Parking Garage

_ji] Garage-Detached _j@ Se,vice Station
_M Move-to (relocation)

_Wl Carport-Attached _[D Hospital. liMitulional Buitding
_0 Carport-Detached _g Oltice, Bank, Prolessional Building

B. OWNERSHIP C. FLOOD PLAIN AREA 1*1 _I#] Storage Shed -H Public Works, Utilities

_III PUBLjc -!E other -Specify Lm School, Educational Building
10 27 ..gl StoreS. Mercantite Building

FLOOR ELEVATION BY

 PRIVATEE CITY DATUM JO other Buildings
_[£ Transient Hotel. Dormitory, etc.•

lilli 1.1 "1--1 01 Units -/I

r-T-1-1 · Enter No. 2 Sluctures Other Than Buildings

t,

rn Occupancy F. ProjectN.2.: 1<lt-32. 0 22:,f·L 2 -4 £ 04 4 4 4-0 oc. X C'*to Hourt,1 toroop)

G. DESCRIPTION OF WORK:

CARD ®, -il
For new buildings and additions. complete parts H through R; . I -Al-

111. SELECTED CHARACTERISTICS OF BUILDING - for wrecking complete on!·,- par: K: fc: c!! others. skip to IV.

H. FOUNDATION J. COVERtNG K. DIMENSIONS: O. NUMBEH UP (JIF,bill:tl

'h-_m Concrete Roof: 1. Number 01 Stories PARKING SPACES

_m Conciete Block -[I] wood

_a] Wood _IS composition All' s- 1.  Encted _Ip Other 3.1'1 1 111 1'|Total.Ft. 2.1-TIJJ Outdoors_.E] Metal
___Ii] Concrete „

I. STRUCIURE _li] Guilt-u 4. [LrTleuilding Height P
(Principal Type of Frame) \42 Other ¥/ c 2

r'12 L. TYPE OF WATER SUPPLY 1. r-r-INO. of Escalators
las"ry (Wall Bearing) Exterior Walls: -ID Public
Steel --m w.od 2.-No. of Elevators *W

-8 Private -Co,crete ,LIZI Masonry ..329 Approved by Health
... ->Uny. ·1 ;41/:I@

nood _fil Metal Mi#..5 1 16%0*<0
Other _11] Composition

O. RESIDENTIAL

...lf] Asbestos M. TYPE OF SEWAGE DISPOSAL 1. CE] No. Bedrooms
_[m other --Ci] Public 8,  632:54€cod i. 2. El No. Bathrooms

lelal interior Walls: _IZ] Private -
" _1 Approved by Health "

Doncre:e _[I] Dry Wall - '. 4*44- *4
Dther -0 Flasier .. .R. 32RE,AI,a T22£ -4o

m Masonry ®
N. NUMBER OF STAIRWAYS

' ZE] Other 1. 0/pent to ls'
Wood $4 ._2] Historical Structure2.  to 2.d. „
Concfete

Other 3. r-1-12nd to 1001 _19 Partial Permit maill-
„ .2 Z

1 '

Floor:

128*-21 I

'{DA

CARd

O Uil,

IDENTIOCATION - To be completed on ali applications                                -
A OWNER / U"Y

YWORK) 1 Alaug„ fd d dll 10] j#214 /lilill 1 1111.detsiu,ullual-1-lu=-
S REE- NUMBER DIR. ¢ , ·TREr.T 1 AMI

TELEPICONE " "

I- ----[---1----I --------1--2---  71_]CE- 111
LICENSE NO. "

736131 21.jifIc-1._]1·2*Jl-2-323--3--1 1 -- 1-1-- ---- :
3. Al,CHITECT AND/OR ENGINEER

1 lie,el.y r.irtily Ihot I h·,ve loid and /*al,ined tl,15 ·ipplication and know tile same to bo lue and colect. Al, pievisions 011.,ws and ordinaners,loverning i
this 1/1,0 41 work will 1,4 ce„,1,1 le,1 with viliether .4,1 9,11 rd heretn or nol. The gian 11,41 01 a prim,1 does 1,01/wiume to give aul ho ty to vi 01.itc u, c:iric•: 1
mi plevi-i,in?, 01 any ollie·, Mate or locat i,VIT!.1.11.'21!, coil :11.,(.1,0,1 0, tlic pe•10 nwl,re 01 wi•st,uct,„.

Addiess - = -- -Trletilip,10 Di,11

P 0
3 -/-7 9 1

L ·, i.,·*"·.;·""" 4{"11,•,1...„, Y'!, 1.·aili·,1 ("·a,·.,ii·,1 1-1,·.,:·, l][.lev.i.•i .fls.¢,1,:+1:,2,i,1.1., .... 1
&* 3 · -LE MA,w 1€7101 1,1/,1 ".1,1.1(ils.rtf.9 15)ic . ,:..itier al';•i•i·.11,- f - -·-I j . 1/_.in #2,1 It -- 11,1 1.11 1 Eli S

a

k Vult, l,Nuss v.,3,14/Al</1'.1·.1111::il:'01'A/!.
t + pp

....1./ . '1 ./ : l.%%1' , ) 'll ', 1·.i·t|i'll | )11,.1,1,11,1.., %41
4 *6 4 ..3 1.1:*14

f

*301'. u
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-- //"/migmiam/"1/al/:IN'1
uall..............................-

/tl??,EN -fur-=A-a---„.mizidi,fivii
i 'p PL&L

Uhat|i

 1. IMPORTANT: Coinplete ALL Items, M.ilk Boxes Whole Applicable

 ic=Aimfu GTitift-NiER,ti@m.1  Sllt[LJ NAME ITYPEIDIR. I SICONDAilY ADWSS

ILI_JI-lili--!-1-El
rjicK:'.7,-£r,.

LOT(S) BL )CK

cARD[p j-·/ 7'to  1 49- /Lcul- 4.4-94:42&-I-442__c- 7.' , 1.2
„„ a

LOTCS) BL· iCK
0 ADDITION .' [IBT Si'Lit Niu.l

CARD YO ,d| |h| * 'LIc,€41| ri,k:P>-+Al-I ;>0-,: 44--til lili2, 2. 25 - 42 •S

If Mates anJ Bounds, Attach Addilional Inloiniation ¤„

9,33*t

AD[Nfiw_

32.1

:1. TYPE AND COST OF BUILDING - All Applicants Complete A- E

A TYPE OF IMPROVEMENT
...If] New Building

' _IX] Addition (Ii Residential. enter
number of new housing units
added, if any, in Part El

m Alteration (See 2 above)
g] Repair, Replacement
Ii] wrecking (91 multi-family

residential, enter number of
units in Building in Part E, 3)

® Move-In (relocation)

'1 8. 0EPL1( C. FLOOD PLAIN AREA |7
FLOOR ELEVATION BY

U PRIVATE CITY DATUM

1,111 1 1.1

92*9,69

L

VALUATION TO

29 2  6) „0 Nearest Doliar
Most Recent Use

(22%21:
_0 Amusement. Recreational Building
@ Church, Religious Building
_[2 Industrial Building
___@ Parking Garage
_10 se,vice Station
_[£] Hospital, Institutional 3uilding
-3 Ollice, Bank, Prolessional Building
-Il Public Works, Utilities
_[I] scioot, Educational Building
_g Slores, Mercantite Building
_® Transient Hotel, Dormitory, etc.·
-U Other Buildings
_[® structuies Other Than Buildings

EFT---

I98*.9

CA,

111

H

1,4

D. VALUATION:

. 51 1 1

E, PROPOSED USE - For ·Wrecking-

D21221121,E One.Family
_m Two·Family
_m Multi-Family r)
_E] Garage-Attached
_j Garage-Delached
...im Carport-Attached
_0 Carport-Detached
.._I@ Storage Shed
__ED Other - Specify

01 Units

Enter No.

aE*2:.3lk¥FY

Const.

Project t·E & CLI r ,4- 14 4*7--4,4.-4 4.6 4 ; "PtName:

DESCRIPTION OF WORK: 1 U. t# 04,6 . 9-9 #,4 1 i L * 4-:i .

m Ila Occupancy

l>j Hour lgJ (Group]
9

@3

RD B

. SELECTED CHARACTERISTICS OF BUILDING -
For new buildings and additions, complete parts H thiough R;
for wrecking complete onlY part It: for all others, skip to IV.

.FOUNDATION J. COVE'ING ·
X. DIMENS:ol/ C .'2•.tec. ec C.-CTOCCT

>Um Conctele Roof: 1. rT-Imumber ot :·tories PARKING SPACES

_tz] Concrete Block _ED Wood

_[il Wood = 2°sitior, 2. 1 ) C 4 1 1 f: Imenient 1, 1-'Enctid
_El Other 3.1' 1 1 1 1 7/161™al Sq. Ft. 2. EJ-T-T,l outdoors

1 2rete „4. [DI] Building Height P.
STRUCTURE

(Principal Type of Frame) ,>416 02¥7 6- 2
L. TYPE OF WATER SUPPLY 1. r-1-1 No. of Escalators

51 62_III Masonry (wall Bearing) Exicrior Walls: >UI] Public
_IZ) Steel -_m wood _[8 Private -

2. [M of Elevators
_fi} Concrete _@ Mason,y '1_ Approved by Health .

.4

712 = _III Metal
_ji] Composilion

a. RESIDENTIAL

_Ii] Asbestose, M. JYPE OF SEWAGE DISPOSAL 1.[Z] No· Bedrooms
IM Other .)tu 62-0 Xm Public 2. 1 No. Bathrooms

I Interior Walls ,[1] Privale -
LIZ] Concrete , 1=:m o,y Wall -® Approved by Health 2

0 -W Other -m Plaster R. REQUIREMENTS:

® Masonry N. NUMBER OF STAIRWAYS _[i] Sidewalk

Ftoor: ED Other 1. LP Basement to 1st si
>LiD Wood 2. 1" 10 2nd

--0 Historical Structuie

r j] ConCT€te 3. ET-12nd to Root _ i] Partial Permit
_01 ottier

CARD [F],
IV. IDENTIFICATION - To be completed on all applications Eli 1/ CITY , STATE

1.n
" {DanYOAK) b-!dit - 1 Ub , Fl/0 +A- 1 9 1. k 3

1 STREEi
21 CODE I[LEI'HONE " "

raET,yl,7-1--91-1-1-1-19 -14[13 01.42 44) 21 Suk
-EN  o,trnA( ._______ .1.212.-2 --1--_1.2 1 - LIFLNpt Ng..

 TIC«[lilk«_4 _1 ux_rf-=inf_5.- F D d.@1.51215_

3. ARCI{ITECT AND/OR EENGINEER

1 1,2 ely cer ly th.it I have read and ex./in,ned this ai}plic,hol, and know the samu to be Irtio ind c/rect. All pros·is,/66 of laws and vidin:incon Inver ninothis typo of vi/k will be comphed with whother Li,ee,fied lielem 01 nol. 1111, granting of ,t rrimit /ies notriesume 10 Dive *m ity to v01.lti• or C,incol
the r,A„... ..1 ..n Ili.ir ..-U' e Cal 1.1,i le.,unilitli coll·Jtruclion . the P.*m:HIC' 01 construeliol'.
-- - 1--/ -/ *lies· - --·-· - - ---- ---=' -'7„IrplMle

Siul,•1'

\.-21(24=i . 395.9, 044.-)
Pll,MIT < 01*1 101,11,101,·limit·,1 14411,libin.j 11•'(.tilca! 71'.1,·Ii.inic.,1 l-,1/uiter Ot -'2 ' . l-Jj.T'·% --t
Sla,US  w..0,·LE}1  i J./.17.146; 101 1.01/ kja- 61 c? A,4,1,e-·11,•i;.Ii·r ·ed 1·, P··<··:VOID UNUSS ),1.h St,1I41(13.villitl 170 1)AY:,

SP L.
49:'i

4?ybR·

Boof:
>LiB wood

_® Mela

-320_4_Au,E\»iiv.
r NUMBER dIR. 1 |

A

Ch i

4/,-

*7

4
4,10.72

D:lt,1

ll.her

< t }1 1'

94/1

40¥%f
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SET BACK AND SIDE YARDS SHALL CONroh.. 3 :!TH ZONING ORDINANCE

O CASH O CHECK CITY OF WICHITA, KANSAS App. No.

P..19;t rrNTRAL INSPECTJON DIVT.SZON

-- 5-*:oft N9 D39998 Perm'ss'on is hereby granted to -2ad-4/. _ *                                                                                                                                                                                                                                                                                   . 0

-'At;  : 1 1 • 1-C:'S. ' .4 .0.71. A-Lvt£·Ld k * Aand to be used fot z . =6-t"'-. r., - .e.9. 4
1

- '© 7.. s structure at No ___ _           .3-22:r- 4226.2 e
=92*€ :4-L ,/4'lifiL:,31,

0412-2 1.y uith the plans or appl,catio•, filed nith, and approcd h, tri Apiction DepartmentS All g ort to be dore in comphance tuth the 1.•s and ord.nances pe: laining to some and in conform. - 11= I
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WENDELKEN, CLINE & CROCKETT

ATTORNEYS A. LAW

7 CLYDE WINDE.KEN

OAVID O. CROCKET·r
DAVID A, 041-

UILIE F. HUL,licK

= t I<ILLOGI

HOWARD N. MINAKER
January 22, 1979

REPLY TO

The Amidon House
1005 North Market
Wichita, Ks. 67214

Mr. Jack H. Galbraith
Board of Zoning Appeals
City Hall
455 North Main
Wichita, Kansas 67202

Re: Case No. BZA 56-78, docketed for January 23, 1979
Sik

Dear Mr. Galbraith:
t. 9243.

As you know, this office represents Mr. and Mrs. Howard K.
Pierce of 424 North Broadview, Wichita, in this case inwhich Roger D. Bender is the applicant for a limited variance. -93*

9 This is written for the file and to document the position of
the Pierces. As the adjacent property owners of the property
to the north of Mr. Bender's and as people primarily effected
by the request, their position is:

1. The setback can be varied from
6 feet to approximately 3 feet
along their south, east-west property
line for the distance of about
27 feet 3 inches and immediately
north of the captioned carriage house,

2. This in no manner should be taken
as indication of a willingness to

Er»«94 extend any variance west of the
north west corner of the existing
carriage house,

. 4§>' RECEIVEDJAN 23 1979 3;

 PLANN{NG

y j



.¥*40,7, ·

3

1

93

Mr. Jack H. Galbraith

January 22, 1979
Page Two

45,1.

3. Neither should this willingness
be considered as acquiescence
to a zoning change from the
existing "AA" Single Family
Dwelling status in the immediate
area, and

4. The exigencies of this particular
request prompt this approval. .

It is our understanding Mr. Bender intends to remodel and
restore the carriage house as a dwelling for his family,
construct an unattached garage to the south of the carriage
house and install a drive which will not be offensive to
the Pierces to the north.

Thank you as usual.9

3 Yours truly,

WEN£nMN, CLIOE, CROCKETT  HULNICK

Clyde Wendelken

CW: CSW

cc: Mr. and Mrs. Howard K. Pierce

Mr. Roger D. Bender
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CD
REAL ESTATE PURCHASE CONTRACT

100 21

Ellis 3\Frrettletrt, Alit,le ,·111,1 el,tered into tl„:_rd-d:i>· of__ November- -. 1078 - ,-'.
A

1.,· ,„i,1 1,:tive:n_...13:ILL .NICHOLSON ._ .
p,:i, i f the 1·'ir.t I'.„·t, ht·rehiafter rel, rred rn a, "Seller," whetlic, c,lic or m„re.:,·· 1 .1 . ' 1-3*I

__ ROGER BENDER -
p.alt, „f the Serond P.ut, 1,1,1 ·iii i 'ter trierred t, i .„ "Huyer," whether one or m.,r..

PA

WITNESSETH: '1'11 31 f,,i ,ind incom id·:ration of the intitu:,1 promisei, coven.:nt> a:·.2 : ..ymens h.·le:!.:·,ter
>t·t ,·ilt. the parties lierelo do IIi·re y :untra.·l w an,1 with each odier, as fullows:

•FEkeZE=--7 05*81
:,2 94649 4.3.f#

i. The Seller daes hereby aeree m se!1 an,! em.y 20 the Buyer h' a go<.1 ind p.1
te,11„·v'ing descrilied real properly. sitilited in Sediwick Coling, Kansas, to-,vit:

Lots.-34 ..JE,_3-L_AQ_and 42 excapt South
16 feet of Lot 42 on Broadview in Hagnev'
Replp,t nf capital Hill Maitinn

€ ficient ·.n-:in·.v leed il, e

S

=EL

f -ye

PXZIAL

2. The Buyer hereby agrees to purchase, and ray m the Seller, as con.iders·ion fc- the :DE·.-etar.. bi !,im of
the al,ove described reat prn;·erty, rhe s·.im r,r Fi fty-qi 1( Thnitqanrl anrl Fi irp 'Aundreri

anrl nn,,inn,·hq (tf,I,fon no)-------------- D.,lim

in manner following, to-vit·
Fi„, Thni,c=An/1 n,11,-c (95 rio).nfl) Ac rarnict '·'079'
deposi ted, with balance dlke and payable at closing.

3. The Seller, at his option. 3.-ees to furnish to the Buyer, either a cbmpkie abstract oi Cle certified to date.
or a [ir|e in stiranee i inlij :.liC. t e:i ·: itment t„ insure, to the above described ie:,1 ,·roperty. :hc ·, ir.y 3 :',le:C 11.,;liable
title vested in the Seller, .ld ,0 1, Eafementq ana Reqtrirtiong nf Rpenrd kr:c®.;.1... .s

4

' . 30:1
01

29

202;9*•

The Titte Evidence shall be sent in Rtiyer' s At-1-nrnAy
for examination by the Biyer as promptly and expeditiously as possible, and it N untler-twd 3,2 ag·red th:.. the
Selter shall have a reasonable lime aftersaid Thte Evidence has been examined in which tocorrec: a:n· de:*¢c: in title,

4. A duly executed copy of this Purcha:e Agreement shall be delivered lo th: parties he:sto.

.i. The Buyer agrees to ind Jocs hereby deposit with Seller

the sum ofFive-Thousand and--no/(100ths-(S-5,-000,-001 Det!.ir>.

earne,1 money, as a guarantee th.it. the t.erms and conditions of th i, clilitr·act shali be ft:'fi!!ed by Ch:'. 4 1,2 dep 4,
ir, be :tly·lied on the purchase price „pon acceptance of thle by the Buyer and Jet:·.ery c·Y deed ':iy :he Se!!er. ht the
event the Hiyer *liall fail tO fillfill Ili, r.·bli•:ation hereunder. the Seller may.at hi,option. cince: thi, agreement. and
therew' on the aforeinentioned deposit shall become the property of [he Seller an. his Agent. not ..6 a -en,!ty but as
liquidated damages. Provided. 1(inever. that in the event the Seller is unable w fs:ni:h mercha.:ib,e E., the ei,·13-
w munry di·posited shall b,· let,irned to the Buyer, and this Agreement shall be .11:11 a: d voii and 01 119 i :rt'tier
force and effect-

3340';

9,496%

2661*f

··:-·3¢*2*
tut;0**'A

39=- .

6. It is further agreed by and between the parties hereto that al! rentals, ins trance (if 65'icies ac.ei·tabte to
Huyer) ailit interest, it any shall be adjt:stud ind prerated as of__Datn--Pf.ClQGing-- Tai.ci il,:.:1 he

20121 pro-rated for catendar year (.11 the basis of taxe3 levied, or for prior year.
7. 'Ihi· Seller further aurcei tri cng···c>· tb.

0....../.4 and delive, pii,lessilin .f 11:e.ame in tl.·.·,:i;
8. 1  is underst„ d ami .a·z,·rrd hen·.cen i

th.6 11.iii. icti„1, shall }a· c..i, 'iminated on £,r

e above des.libed premhes wid, all ··..· ilit·. rrl,·-·7 3:n L..·.·2.! 11:·re·,n
:.·' e,ind.Nioi. iti ihey now are. ieasi., 0 1 ··4·in· :.-2 -6:: A.,·:n·i

.

.e linnies lit·rem th,ti i. ne is of III· s.·:r,ce o: ':.6 -:,7.·.:·..c:. ar..i :liatbefu,e_._.. Jarlually .15,_1919 ...___._.__-__.--_--_.- 
Eff·

11). 1,1 tile eunt an Ounri. li,!e il.-·::/...· pt,!icy i: f.i,·41:rd. t!·,· t..t:,1 .-i..· ·:-t!·.·,··:r.:· --·.c t:, ;:w.:t· I!
Al:· i···mwre· p„,Ii.·>· nill lie rai,1 -50_' 0 1,3· st·!let :.i,d 50 :; 1,> 1,i,ye:

9.ditiona- Conditions " 'tack.
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Q)lining financing _
....._.-_ ....fori-the..Plf**hage of t-he prop.·rt- 1, in f'he .mA,wn,- r,f q 49 nan.OC

under reasonable terms and conditions.

4.12,)4, 12. This Agreement is subiect to Buver obtai.ning_
building Dermits to remndel the pxicting qtr,1,1-,irp. located
on the Dranerly and nht,aining a varianre wil·h rp'PArt- En
local building codes for the purpose of obtaining said
permit.

13. This Agreement i q flirther whjprt ta Reller p„rr·ha=ing from
owner the propertv described above as well as additional
lots located on Belmont in Hagny' s Replat Capital Hill
Addition.

4224+
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January 5, 1979

4

Roger Bender
930 Riverview

Wichita, Kansas

Dear Roger:

We have discussed recently that the closing of my purchase
of the property located on North Belmont and the closing of my
sale to you of a portion of that property that fronts Broadview
is scheduled to take place in advance of the hearing on a
building restriction variance which you have requested with
respect to the property you are purchasing. The purpose of
this letter is to set forth our agreement with respect to the
clbsing of these two sales prior to your hearing. We have agreed
as follows:

1. I will close the purchase of the property on
North Belmont as scheduled. On the same day, we will
close the sale of the portion of that property which
I have agreed to sell to you as set forth in our purchase
agreement.

2. You will proceed with your request to obtain
the variance necessary to obtain the building permit
for the renovation of the structure on your property.

3. If you are unable to obtain such building permit
because the structure does not set back a sufficient

number of feet from my property, then I will convey to
you at no additional cost the necessary additional footage
from my property in order for you to obtain said building
permit. In the event it becomes necessary to make this
additional conveyance in order for you to get your building
permit, you agree to assign to me a perpetual easement
with respect to the property that I have conveyed to you
so that you may obtain the building permit.

i
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Roger Bender
January 5, 1979
Page Two

Z "flf 4. If, after the conveyance referred to in the
59*tcti' paragraph above, it is subsequently determined that

.you will not be allowed to obtain the building permit
and that there is no other feasible way to obtain a
permit, then I will repurchase from you the property
that I have sold to you at the same price which you
have paid to me.

If the above accurately sets forth our agreement with respect
to -these matters, please sign in the space provided below.

Very truly yours,

Bill Nicholson

Roger Bender

Dated:

*:5920*i

I I

i
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90.·.•il' C./.TY hWARRANTY DEED (STATUTORY)
(10:nt Tenancy) fli.0, u.. IRECORD 87

GRANTORS, FEDO ;979

F. Williatn Nicholson and Julianne A. Nicholson,
husband and wife, MU

BETTE F. tv!,cCART
"/!STE' OF /2[Ll

CONVEY AND WARRANT TO
4 0--·

Roger Bender

as joint tenants with the right of survivorship and not as tenants in common, the following described premises
situated in Sedgwick County, Kansas, to-wit:

All of Lots 34, 36, 38 and 40 and the
North 9 feet of Lot 42, all on Broadview
Avenue, in liar.ny' s Re-plat of Capital Hill
Addition to Wichita, Sedgwick County, Kansas;
EXCEPT any portion thereof lying within
the South 16 feet of said Lot 42,

for the sum of One dollar (too) and other good and valuable consideration.

Subject to: Fisements and Restrictions of Record.

Dated this 30th day of January 19 79

'' I . .44*04 F. William Nicholson

Julianne A. Nicholson

STATE OF KANSAS, SEDGWICK COUNTY, ss.

BE IT REMEMBERED, Th..2 on this 30th day of January A. D. 19 79

before me, the undersigned, a Notary Public in and for the County and State aforesaid, came
F. William Nicholson and Julianne A.
Nicholson, husband and wife,

' personally known to me to be the same person (s) who executed the within instrument of writing and
such person (s) duly acknowledged the execution of the same.

1 IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal, the day and
year last above written.

9161- 4\b :5 My appointment expires: 3-29-80 , 19
Beth Ilitfteld l) Nok,1 y P,11,lic

rt:. li, t.·; Al pl .7, ·' . j. 1··')
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WENDELKEN,fdti;it, ¢RSCRE#);T & HULNICK
. ,, j*TTORNEYS AT LA¥

CLIDE WENDELKEN

CHARLEs M. CLINE

DAVID G. CROCKE-

1005 N. MARKET

WICHITA. KANSAS 67.4

LEsLIE F. HuL.ricK
(.6)253·72596

JOHNF. REALs

March 13, 1980 RE©ElyED
MAR 1 4 1980

Mr. Jack H. Galbraith, Secretary METROPOLITAN PLANNING
Board of Zoning Appeals

4 ROUTE UCity Building
455 North Main

Wichita, Kansas 67202

Re: Case No. BZA 13-80

Dear Mr. Galbraith:

Would you please bring my January 22, 1979 letter
addressed to you in connection with Roger D. Bender's
application for an alleged limited variance to the
hearing before the Board of Zoning Appeals on March 25,
1980 at 1:30 p.m.

Thank you.

Yours truly

WENDEL,KEN, CLINE, CROCKETT 6 HULNICK

Clyde Wenuelken

CW:CSW

Si:4 1
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SECRETARY'S REPORT

CASE NO. BZA 13-80

APPLICANT: William A Julie Nicholson, 401 North Belmont,
Wichita, Kansas

AGENT: James Walker, 320 Page Court, Wichita, Kansas.

REQUEST: An appeal pursuant to Section 2.12.590.A, Code
of the City of Wichita, appealing from decision
of the Superintendent of Central Inspection in
the issuance of a building permit for a second
single-family dwellii.c on a zoning lot establisl
by BZA Case No. 56-78 and approved by the Board
of Zoning Appeals by Resolution No. BZA 56-78 01
January 23, 1979 for a variance of the required
rear yard and the side yard on the north for thi
remodeling of existing structure as a single-
family dwelling.

GENERAL LOCATION: On the east side of Broadview and north of 3rd

Street.14=

3%4 ZONING: Subject property is zoned the "AA" One-family
Dwelling District as are all adjacent propertie

7·47.

te·
jiYf4

24'.
4%34
1%iarr
94*4
4......4.

If·4 149*28
UN'di©43

LAND USE: All properties are developed as single-family
dwellings.

JURISDICTION:

The Board has jurisdiction to consider the appeal under the
provisions outlined in Section 2.12.590.A, Code of the City of
Wichita.

COMMENTS BY THE SECRETARY:

2*I

The applicant is appealing a decision of the Superintendent
of Central Inspection in the issuance of a building permit to
erect a second single-family dwelling on Lots 34, 36, 38, 40 and 42
except the south 16 feet of Lot 42 on Broadview, Hagny's replat of
Capital Hill Addition, which was the property of record, submitted
by Roger Bender, in a application for variances of a rear yard and
a side yard setbacks and considered by the Board of Zoning Appeals
on January 23, 1979. This request was necessary so that the applic
could secure a building permit to convert an existing structure (th
carriage house which was formerly an accessory structure to the
property known as 401 North Belmont) to a single-family dwelling.

**e·floot'.

&%631
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BZA 13-00

BZA AGENDA

3-25-80
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As indicated in the attached excerpts from the minutes of
the January 23, 1979 meeting and the Resolution No. BZA 56-78,
the variances of the setbacks as requested were granted by the
Board on that date. Also attached is the letter submitted by
the applicant stating the purpose and reason for the requested
variances.

It should also be noted that the action of the Board was .

to grant the variance of the setback from the side property line
on the north only for the existing structure, and the rear yard
setback was reduced to eight feet for both the existing structure
and any new structure.

In the minutes you will note that the staff recorimendation, I
as part of the Secretary' s Report, was that the variances be grante W
for the existing structure only. As you will also note, B
Galbraith stated that there should be no encroachment of the £
proposed garage structure into the 8 foot setback. In listening b

to the tapes of the meeting, the statement was made by Galbraith, 5
that unless you make the requirement that the proposed garage '9
also complies with the eight foot rear yard setback, as a detached
accessory building the rear yard setback would only be required
to be five feet. The actual motion made by Mr. Jacob was that
the five conditions necessary for the granting of the variances
be found to exist and the variances be granted subject to the · ·
staff recommendations.

»4 0- 1A permit was issued by Central Inspection on March 1, 1979
on Lots 34, 36, 38 and 40 (part of Lot 42 was not included in

1"4':,
'·*2471%11 the legal) to remodel the existing structure into a single-family

dwelling. In accordance with the records of Central Inspection .:
there was no permit issued at that time for the construction of
the double garage that was shown on the original application for
the requested variances. In testimony given at a recent court 5*Edt

hearing, it was stated that the foundations for the garage were ill
- in place for a number of months during 1979. =2

%19

i

On January 23, 1980 a permit for the erect ion of a one-family
dwelling and attached garage was issued on the south 17' of Lot 38,
Lot 40, and the north 9 feet of Lot 42, on Broadview in Hagny's
replat of Capital nill Addition. This resulted in the erection of

a two story structure with a dwelling over the double garage that
was previously started on the property. Only after this second
permit was issued and the contractor was excavating for a sewer
connection on this applicant's property was there any outward
indication that an additional dwelling was being erected on the
property. Subsequent action in District Court by the applicant ;
of this appeal was dismissed by the court because the applicant
had not exhausted all means of recourse before said action was
filed in District Court. At that point, this case was filed
appealing the determination of the Superintendent of Central i
Inspection in the issuance of the permit for a second single-
family dwelling on the property previously described. A copy
of the appeal application and the statement of the appellant
is attached for your information.

4%
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BZA 13-80 2 <BZA AGENDA %60

3-25-00

It is the opinion of the Secretary that the action of the
Board of Zoning Appeals on January 23, 1979 to grant the variances
to convert the existing carriage house to a single-family dwelling
was based on the information submitted by the applicant. This

included the copy of the letter from the applicant Roger Bender
(December 12, 1978) and the submission of a site plan showing the
existing carriage house on the property and a new garage plus a
circular drive and landscaped front yard area. It was on this

site plan that the Board justified the five conditions necessary
to be found to exist prior to granting the variances. It is

also the opinion of the Secretary that had the applicant submitted
a plan showing the second dwelling unit on the property, that it
would be difficult to justify the five conditions on the south
portion of the site plan which was at that time a vacant, undevelop
area and was proposed for a garage and yard area.

It is apparent that the permit for the second dwelling
was issued without benefit of the site plan that was a part of
BZA Case 56-78 and that the provision of permitting the creation
of residential "zoning lots" not in conformance with the 60'
minimum width requirement of the subdivision rules and regulations
were ignored in the determination by Central Inspection in the
issuance of the second permit.

le

*334'

The Secretary subsequently requested from the Department
of Law a legal opinion on the applicability of the term "zoning
lot" in the issuance of building permits. A copy of this opinion
is attached for your information.

In accordance with this opinion, the owner created a "zoning f
lot" on all of the property included in the legal description,
which was submitted for action in BZA Case No. 56-78, when a
building permit was issued on March 1, 1979 to remodel the
carriage house into a single-family dwelling. This "zoning lot"
did comply with the minimum lot area of the zoning ordinance and
the minimum width of 60' as is now applicable for residential
lots. When the second permit was issued on January 23, 1980, two
zoning lots were created, one 58 feet and one 51 feet in width,
each of which is not in compliance with the minimum width re-
quirements of the Subdivision Rules and Regulations which are
included by reference as a part of the zoning ordinance.

RECOMMENDATION: &:7*......34"
t .%,4'ye, 9.

In light of the legal opinion on the requirement that any
new residential zoning iots comply with the 60 foot minimum
frontage, and there are adequate methods that will permit relief
from the required minimum standards to permit the creation of new
zoning lots of less than the 60 foot minimum, it is recommended
that the appeal be upheld and determine that an error was made
in the issuance of the second permit.

227 t.t
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BOARD OF ZONING APPEALS
MINUTES

JANUANY 23, 1979

The regular meeting of the P.oard of Zoning Appeals of t.ho
Cj.ty of Wichita, Kansas was hald Tuesday. January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m.

Tlin following Board members were present: Mary Kopietz,
Chairmon, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Al.so present were: Tom Powell, Legal Counsel; Jack Gal.braith,
ecretary; Larry Dobson, Assistant Secretary, and Beverly Craig of

tile Planning Department sta f f.

1. Approval of the Minutes of December 19, 1978.
6«flp

MOTTON: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
Dcceinber 19, 1978 be approved as mailed.
(RICHARDSON was absent. )

2. No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
.as, pursuant to Section 2.12.590.B, Ccde of the City of
hi.tta, requests a variance to reduce the north side Yard

6

otback from 6 foot to 4 foot and the rear yard setback from
4 20 foot to 8 foot, on property zoned the "AA" Single Family

Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 On Droadview in }Iagney' s
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

.RE. It'-

GALBRAITIi showed slides of the application area and reviewed the'·
following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

tAL
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BZA MINUTES .
January 23,
Page 2

1

f

That the varianca requested arises from such condition
which is unique to the properly in question and which
is not ordinarily found in the saine zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

2. That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents.

3. That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation.

4. That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and

5. , That gran'ting the variance desired wi.11 not be opposed to
. the general spirit and i.ntent of Title 28 (zoning ordinance) .

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback and the rear yard setback to permit the ramodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The

structure has been so located since its construction in 1917.
The applicant is contracting to purchase subject property, which
until now has bean hold under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for

a residence in this "AA" zoning district is six feet.

The applicant emphasizes that the outside dimensions of the
carriage house will not be altered, but rather the interior will
be remodeled and a detached garhge will be constructed south of
the existing structure. The proposed garage is alsoi shown as
maintaining an eight foot rear yard. It should be noted that

a detached garage may be located as close as five feet to the
rear p operty line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
¥47 to the exact location of the structure from the north property
2.4%
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BZA MINUTES
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' line. We have been advi sed that the 'Eence on the property to
the north is not on the property lillc, but rather, is one foot ,
on the. property to thet north. If that i.s the case, a variance
i.s needed from 6 to 3 feet rather tlian 6 to 4 feet as advertised.
In rai.sing this issue with the Law Department, their opinion is
that since the only property affected by a variance of the side
yard setback is the proport owner to the north, and inasmuch as
that property owner is a.ware of the request and knows the
location of the structure, the Board has the authority to approve
the val'iance for a lesser area than advertised. The applicant

should be prepared, however. to provide the Board with the exact
dimension of the structure from the north property line.

1

Residency in the carringe h·ouse was established originally
by servants and more recont]1' by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

Velij cul.ar acbess to the carriage house has always been
from 'Belmont Avenue to the east. The applicant proposes a new
curb opening to broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot: there ara no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:
It is the opinion of the Secretary that this may be an

unique situation inasmuch as this structure has bean located
here for over sixty years and would not be expanded to increase
any noneonformity of setbacks.

ADJACE?17 PROPERTY:
It i.s the cipinion of the Secretary that the granting of

the variance requested will not adversely affect the righ of
adjacent property owners or residents inasmuch as the con ' '-sion
of this structure to a separate singl.e family residence w- j j be
done without expansion of the existing structure and shou] · be
an improvement to the neighborhood.

HARDSHIP:

It is the opinion of the Secretary that the strict appli-
cation of the provisions of the· zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch fis a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST:

It is the opinion of the Secr tary that the granting of
the variance desired will not adversely affect the public
interest inasmuch as these variances arc located adjacent to
interi.or lot lines.

232
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Page 4
SPIRIT AND INTENT:

/1

lt is the opinion of tile Secretary that the granting of
the variance desired will riot be op:posed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being cillarged and will. be used an a permanent
residence, conformilig to all other requirements.

RECOMMENDATION:

It is the opinion of the Secretary that the five conditions
necessary to the granting of a varionce can be found to exist
and it is therefore recommended that the variance be granted
subject to tlic following cond ition:

1. The north side yard setback and the rear yard setback

shall be reduced to _ and eight feet respectively for
the existing structure only.

GALBRAITil then passed around a latter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant

k%% did not develop additional facilities adjacent to his property
line that would violate the setback.

GALBRAITII continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council
"G" had recommended that the application be approved.

TAYLOR asked what the proximity of the home on the property
· to the east was to the east property line of subject property.

GALBRAITII stated he believed the applicant could better advise
the Board on this aspect.

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with.the
main house since the garage had now been sold. GALBRAITH
answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that
he did not have an obiection to the application for variance
as presented to the Board.

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west proparty line. He said the present owners
of the house intended to build a now garage, pointing out the
general area on the map and stating there was, to his belief,
sufficj.ent room to accompli.sh this purpose.

3
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GALBRAITH asked the applicant to clarify the amount of
setback 13eing requested. BENDER replied 3'4" on the north
and 9' on the back, were the actual measurcrants. KOPIETZ
then said the Board should leave the request at an ove'.11 amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage structure into the 8 foot set.back.
BENDER stated that the wall of tha proposed garage would be
sat on the same line as the existing structure.

No one e].so appeared in favor of the. application, and no one
else appeared in cuir.,sition.

MOTION: JACOB moved, SQUIRES S j:CONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had
been found to exj.st.and that a variance be
granted* to reduce the rioxich si.de yard setback
to three fect for the existing structure only
and the rear Yard setback to eight feet for
both the existing E.tructure and any now·. structure.
(RICHARDSON was absent. )

The variance was granted as shown by the adoption of the f Pt'

following Resolution:
934*

RESOLU"ION NO. BZA 56-78

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.B, Cride

of the City of Wichita, to reduce tlie north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned tho "AA" Single Family Dwelling

69.40*
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney' s
Replat of Capital Fill P.ddition, Sedgwick
County, Kansas. Cenerally located on the
east sida of Broaciview in an araa north of
Third Street.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appe· 1 3 has boan given; and

WIIEREAS, the Board of Zoning Appens did, at the meeting
of January 23, 1979, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Secti.on 2.12.590.B, Code of. the City of Wichita; and

&.4..
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vari.ance arises from such condition which is uni.que to
erty in question and which is not ordinarily found i i
zone or district; and is not created bv an action or ac
the prupert.y owner or the applicant inas]Ruch as this st
has been located here for over sixty years and would no
expanded to increase any nonconformity of setbacks; and

 WHEREAS, tlic Board of Zoning Appeals has found that thegranting of the permit for the variance will not adversely af-
feet the rjghts of adjacent property owners or residents inas-
much as the conversion of this structuic, to · a separate single 14/f

family residence will be done without expansion of the existing 9%
structure mid should be an improvement i·.0 the neighborhood; and 17=

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi- --=2

nance) of which variance is requested will constitute unneces- -1sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

2-365
*-»1

WHEREAS, the Board of Zoning Appeals has found that the
variance desired wi 11 not adversely affect the public health,

6 safety, morals, order, convenictrice, prosperity or general wel-fare due to the fact that those variances are located adjacer .
to interior lot ].ines; and

=m. 3..74,-

!1,42, 1
)<.593.4

WHEREAS, the Boa of Zoning Appeals has found that the
granting of the varia. desired will not bc opposed to the
general spirit and int k of Title 28 (Zoning Ordinance) inas-
much as the nonconfor .·.:ig structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the. City of Wichita, to be present before
a variance can be granteel has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
pea]$ of the City of Wichita that a varianco to reduce the north
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Sing].c Family L-J

. Dwelling District, and legally descri.bed as:

' ./4.I

yE

2-€-21.f,2

?2&*4.

./-*I'l,%.2.32.-i>·;

7' ...'.'I ..:I#./..=-".I'--i..::'ll'-I'-I
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Lots 34, 36, 38, 40 and 42, except: South
16 fcat of lot. 42 on Broadviow in Hagney' s
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generallv located on the
east side of Broadvi c·w in an aren nor-ch of
T}iirci Street.

be approved subject to t.he following condition:

1. The North side yard setback shall. be reduced to three
(3) feet for the exin·ting structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing structure and any new struct.ure.

ADOPTED AT WICHITA, 12.1,!SAS this 23rd day of January, 1979.

Mary L. 1<opietz, Chairinan
ATTEST:

Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,

158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the restablishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1&3on Spruce St., in Stites Bros
Second Addition to ,·.·ichita, Sedgwick County,
Kansas. General.ly located on the west side
of Spruce in an drea rion:h of Central (517

GALBRAITH shown slides of the application area and reviewed
the following comments from the Secretary' s Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the
City of Wjchita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

4

N. Spruce).

d

COMMENTS BY THE SECRETARY:

The applicants desire 'to enlarge an existing office building 5733§·.·:

., '4
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RESOLUTION NO. BZA 56-78

Vi@**

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
e

requests a variarce as provided iii Section 2.12.590.0, Code
)'j·i

of the City of Wi.chita, to reduce the north side yard setback
1 from 6 foot to 4 foot and the rear yard setback from 20 foot

to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legallv described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Roplat of Capital }Iill. Addition, Sedgwick
County, Kansas. Generally 1.ocated on -the
east. side of Broadview in an aren north of

Third Street.
941

Fat

WHEREAS, proper notice as roguired by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

4 WHEREAS, the Board of Zoning Appeals did, at the meeting
of January 23, 1979, consider said application; and

m.

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Corie of the City of Wichita; ariel

-4*tfi

re·I

neley<e=

WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard sujitback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from slick condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that thi
grantj ng of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single

family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEPEAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and

·2;*741 7
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RESOLUTION NO. BZA 56-78
PAGE TWO

WHEREAS, each oi the five candi ions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, DE IT RESOLVED by the Board of Zoning Ap-
peals of the.City of Wichita that a variance to reduce the north
side yard se·tback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34 36, 38.40 and 42, except South
16 feet of lot 42 on Broadview in Izacmey' s
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Gencrallv located on the
east side of Broadview in an area north of

Third Street

be approved subject to th- following condition:

1. The North side yard setback shall be reduced to three
(2) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for

both the exj-sting structure and an, ner: struct,ire.
ADOPTED AT WICHITA, KANSAS thi:; /23·rd day of J>-auary, 1379.

:obiotz/ '29 ·-Crinan
a/k

ATTESTW

Li«ry Dobion, Assistant Secreta
4

I.
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SENDER AGE©7:ATES: P.A.

1 DECEMBER 12, 1978

Members:

Board of Zoning Apnoals
First Floor, City Hall
455 North Main

Wichita, Kansas 67202

It is mv desire to ·Du·rchase the Carriage Nouse and lot (109 x 137)
located behind the hou Ie at 401 North Belmont.

My intent is to remodol. the Carriage House and add n garage, to use as
4 my personal. residence. The Carriage House already has three (3) e::isting

bedrooms, a liv·ing room, bath and kitchen on the second floor. The main
level has a large garage area, stairs and two additional rooms. There

, is a full basement under the house with an outside e·ntrance and numerous
ly,q: large windows for plenty of light.

The location of the Carriage House to the lot (see nlot nlan) is very
close to the north and east proverty lines. It has been located that
way since 1917 when it was built. I am not attaching any living areas
or additions to the existing house. The garage will be detached. There

I:", are no easements of record on the nlat.

MHOIMgjfl:5 Residency for this structure has been established through the years; at
first by the servants and more recently by the owner from time to time.

In making this my residence, I will be entering the lot from Broadview
(west) and will have a Broadview street address. I have also located
Con the plot plan) the existing houses adjacent to the lot. The Carriage
House sits very deep on the lot and is not close to any other structure.

I respectfully request that the four foot side yard on the north and the
eight foot rear yard on the east be granted a variance so that I may use
this structure for a residence.

Cord}i.a 11,n

Roged D. Bender
Architect

*0 RDB/eh ARCHITECTURE • INTERIORS • PLANNING
k

247 N MAAKET WCHITA. KANSAS 67202 {316] 26,1-4371
4

1
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THE CITY OF WIC:[ITA rhT'P,irp- 171'! rr::ATIN

OFFICE OF DEPARTMENT OF LAW DATE March 17 , 1. +449432£1;, 1 W lti
Mt·.F< 1 8 1980

TO JACK GALBRAITH, CnIEF PLANNER METROPOLITAN PLANNING
ROUTE 131 --1.-1------

FROM H. R. XUHN, ASSISTANT CITY ATTORNEY 13 ---

SUBJECT Request for legal opinion --
issuance of building permits

I have reviewed the contents of the memo of March 3, 1980
concerning the above noted matter. Fol lc.wing such review and t'ie

informal discussions with you and Glen Lytle, I have arrived at the
following conclusions, I recognize that there may be a difference
of opinion in the interpretation of the several sections of the
zoning code and subdivision regulations and for this reason it

might be well to give some thought to appropriate amendments to
avoid any such differences.

I do not believe it necessary to cite or analyze the
pertinent Kansas enabling statutes. Suffice to say they authorize
the zoning and subdivision regulations with which we are concerned
here which limit the issuance of building permits to those situations
where compliance with such regulations has been established. The

subdivision regulations may and do take into account any existing
zoning regulations and the zoning regula tions may and do take into
account the existing subdivision regulations.

The zoniiig code defines a "zoning lot" as follows:

"A parcel of land that is designated by its
owner or developer, at the time of applying
for an occupancy certificate as a tract, all
of which is to be used, developed or built
upon as a unit under single ownership. As

long as it satisfies the requirements of the
above and the requirements of the subdivision
rules and regulations, such lot may consist of:

(1) A single lot of record; or

(2) A portion of a lot of record; or
(3) A combination of complete lots of

record, complete lots and portions

of lots of record, or portions of
lots of record."

It must be noted that the occupancy permit referred to is applied for
coincident with the application for a building permit (28.04.220).
It becomes rather clear then that the owner or developer determines

the "zoning lot" at the time that the "occupancy certificate" is
applied for. Further, a "zoning lot" must satisfy all the require-
ments of tne zoning code at the time that the buil.ding permit is

sought (28.04.220). This will apply in all cases unless a specific
exception or exemption is spelled out in the zoning code or in the

subdivision regulations.

•e=
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Mr. Jank Calbraith

March 17, 1980

Page 2.

Though the phrase "zoning lot" is not expressly used
throughout the zoning code in connection with the zoning distrj ets
or classifications, we believe a "zoning lot;' as defined above
applies to all building or construction sites covered throughout
the zoning districts and classifications of the zoning code --
otherwise tliere would appear to be no reason for che insertion of
the phrase "zoning lot" in the definitions set forth in the zoning
code. The creation of a "zoning lot" as set forth in the code
clearly contemplates the utilization of tracts or lots platted
under subdivision regulations as well as parcel.s of land not
plotted under subdivision regulations adopted in 1948. This would

include parcels of land that might have been divided, subdivided
or platted even prior to January 1, 1948.

Since the subdivision regulations now require a minimum
width of 60' for residentj.al construction and since the zoning code d
scans to incorporate by reference such requirements, we believe that *ti
all undeveloped parcels of land, irrespective of the date or manner *
of platting are subject to the 60' minimum width requirement. This

te'l

is apl. Le say tha t if a particular parcel of land was being used for 6--339
a particular purpose at tile time of the adoption of the 60' minimum
lot width, it could not continue being so used. It can be but the

use cannot be changed, enlarged, expanded or intensified without
first mocting the requirements of the current regulations. This is .--1-1
because our statutory scheme (K.S.A. 12-709) protects "existing
uses" from oubsequent zoning but it does not protect either existing
zoning or merely anticipated uses. Zoning amendments qualifying
and changing the future residential uses of land (as well as land
uses in other zoning districts) have been judicially held to be
within the police powers of the municipality.

The "zoning lott" amendment of the zoning code was adopted
subsequent to the adoption of the amendments to the minimum lot
width requirements of the subdivision regulations of 1968. As we

view it, the la]id falling within the category of the exemption of
Article 3-105(F), (lots, tracts or parcels that have, been sold off,
divided, sub-divided, re-subdivided or replatted prior to January
1, 1948) need not be replatted nor further subdivided or changed
to be utilized as all or part of a "zoning lot" under the zoning
code. Such lots, tracts or parcels may separately or collectively
with others, or parts thereof, meet the minimum lot width require-
ment of 60'. It appears reasonable to suggest that this inter-
pretation was the intent of the zoning code when referring to the
"requirements of the subdivisiou regulations". Nor arc the lots,

tracts or parcels that were platted under the 1948 subdivision
regulations in any way invalidated or changed. On the contrary

thy too may separately or collectively with others, or parts
thereof, meet the current minimum lot width requirement of tho sub-
division regulations.

r

r --
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Mr. Jack Galbraith
March 17, 1980

Page 3.

In order to fully understand what appear to be the issues
presented one must keep in mind that we are talking of two separate
(though i.nterrelated) things. On the one hand we are talking of
subdivision regulations which are concerned primarily with the sub-
dividing or platting of land which historicall. were developed to
facilitate the transfer of ownership of a particular lot, tract or
parcel by simplifying the legal description, i.e., to avoid the
necessity of metes and bounds description. On the other hand we

have the zoning regulations which are primarily concerned with the
use of land in particular zoning districts. Granted, the two
subjects are and should be to some extent related. The zoning re-

gulations did not concern themse].ves primarily with the manner or
method of "platting" or subdividing land and as the subdivision
regulation concept was developed it did not concern itself directly
with zoning

The current subdivision regulations establish minimum
requirements as to the laying out or subdividing of land by way
of "platting" or "subdivi.ding'. They trace their origin to 1948

and have been subsequently amended. One of the significant

amendments has been to establish a minimum width of 60' of platted
lots (measured at the set back lines) to be used for the uses
authorized in a residentially zoned district. The current provision
applies to all platting and subdividing subsequent to 1968. Again,

this refers only to establishing the minimum width size of the lots
on a particular plat. The subdivision regulations adopted in
January of 1948 established a simila,· minimum lot width of 50'.
Prior to 1948 there were no subdivision regulations and consequently
no minimum lot widths had been established. The current subdivision

regulations specifically exempt from its provisions those lots,
tracts or parcels which had been platted or subdivided prior to
January 1, 1948. In other words the subdivision regulations were
looking forward to the "platting" exercises and exempted them from
the requirements of the platting regulations adopted in 1948 as
subsequently amended.

The conclusion that we have reached is that all parcels of
land not previously utilized for a specific use under prior platting
or subdivision regulations are subject to the minimum width requ-ire-
ments set forth in the current subdivision regulations. It is our

opinion that any building permit issued for construction of an
improvement on a lot or parcel cf land not meeting the current
minimum lot width requirement was improvidently issued.

1 r

-1

r. 1
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Mr. Jack Galbraith

March 17, 1980
Page 4.

L

The foregoing conclusions may seem somewhat restricti.ve
and severe. However, it must be remembered that relief is avail-

able to the owner of a parcel of land not meeting the current
minimum lot width requirement for an intended use. Both the

zoning code and subdivision regulations contain appeal provisions
wherei.n relief may be available to the owner of a parcel of land
by following the "variance" procedures therein contained.

If we can be of further assistance, please advise.

Respectf.ully submitted,

12\-«A

11 . R. KUIIN \

ASSISTANT CITY ATTORNEY

HRK:mb

Ce: John Dekker

4
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) Published in the Daily Record, March 3, 1980

OFFICIAL NOTICE

NOTICE IS HEREBY given that on the 25th day of March,
1980, the Board of Zoning Appeals of the City of Wichita,
Kansas, in the Board Room, First Floor, City Hall, 455
North Main, Wichita, Kansas will consider the following
applications at 1:30 p.m.

1. Case No. BZA 13-80 - William & Julie Nicholson, 401
North Belmont, Wichita, Kansas, pursuant to Section
2.12.590.A, Code of the City of Wichita, is appealing
the interpretation of the Superintendent of Central
Inspection in the issuance of a building permit for a
second single-family dwelling on a zoning lot
established by BZA Case No. 56-78 and approved by the
Board of Zoning Appeals by Resolution No. BZA 56-78
on January 23, 1979 for a variance of the required
rear yard and the side yard on the north for the
remodeling of an existing structure as a single-family
dwelling, on property zoned the "AA" One-family
Dwelling District and legally described as follows:

Lots 34, 36, 38, 40 and 42, except the south
16 feet of lot 42 on Broadview in Hagney's
Replat of Capitol Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

as provided in City Ordinances hereinabove described and
Section 2.12.560 et. seq., Code of the City of Wichita, *t , .4 '-3.
Sedgwick County, Kansas, and the same will there be
discussed and considered by the said Board of Zoning Appeals

43. and all persons interested in said matters will be heard
at this time concerning their views and wishes in the

T ?b:

premises, and any protest against any of the provisions of
the appeal will be considered by the Board of Zoning Appeals
as by law provided.

49 WITNESS my hand and seal this 29th day of February, 1980.

Earl Henderson, Chairman
R

ATTEST:

Jack H. Galbraith, Secretary
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BZA CASE NO. 13 -2 D

2 NOTICES SENT TO APPLICANT/AGENT

12_ NOTICES SENT TO MAPC

 NOTICES SENT TO CPO

5 NOTICES SENT TO ADJOINING PROPERTY OWNERS

21 TOTAL NOTICES SENT 0-3,2-8

l
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BOARD OF ZONING APPEALS CASE NO.

1 11-€294
,164>:/6 :

CITY OF WICHITA, KANSAS. FILED

APPEAL FROM ORDER OR DECTATON OF THE

STTPERTNTENDENT OF CENTRAL INSPECTION

-k;>

t-,4&-9-

k

Phone

./

I. Name of Appellant William and Julie Nicholson, husband and wife

Mailing. Address ·- 401 North Belmont

Name of Agent James A. Walker of Martin, Pringle, Faire Davis

& Oliver

Mailing Address 320 Page Court Phone 265-9311

Relationship of appellant to property is that of Other (adjoining
(Owner, Tenant, Lessee, Other). landowner)

II. The appellant herein appeals from a decision, determination or an
order of the Superintendent of Central Inspection, as follows:

The issuance of Building Permit No. D39998 for the construction
of a One-Family Dwelling and the interpretation or Central
Inspection of Resolution No. 56-78 (see attached statement)

for property located 414 and 410 North Broadview

and legally described as: Lots 34, 36, 38, 40 and 42 except .....
t·2%9"29

..c:=h.&59:3
South 16 feet of Lot 42 on Broadview, Hagny's Replat of

Capital Hill Addition

*11111-1.*. "AA" One Family Dwelling
%1£ in the City of Wichita; and which is presently zoned Distrigt.The

decision was rendered January 23, 1980, and refers to Sections
28.04.020 and 28.04.,04& the Code of the City of Wichiti

III. The appellant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

€6 :. ly' .11/Llb

f#*RE b. That he has been advised of the fee requirements established gaR-4 -
by Section 2.12.580 of the Code of the City of Wichita (Ordi-

4/&......&.
nance No. 24-.606) ; and that the appropriate fee is herewith

1.

tendered; -lit

c. That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

i.41
d. That all documents are attached hereto as noted in paragraphs

2, 3, and 4 of the instructions./4

Appellant s WILLIAM AND JOI 1-1, MT,•UN CON
1 i

MARTIN, PRINg,ZdhIR, 2[FR
BY Authorized AgerfE-.... 4,•*1

/James A.

5®Ct.524
4493! DAVES OL:

.AJUR--
Walker

802
3-4.82

OFFICE USE ONLY: Received in office of Secretary, Board of Zoning
Appeals, 9. VS- (a.m. -.p-), .4/9. 29 , 19 2) , together
with appropriate fee of $50.00.

T9-401 jo
4:1

/,4 34¢ ..2
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STATEMENT OF APPELLANT

This apieal is taken from the decision of the Superin-
tendent of Central Inspection to issue Building Permit No. D39998
to Calvert & Spears, the contractor of owners, Roger and Sistie
Bender, for the construction of a One-Family Dwelling on the real
property described herein. The construction authorized by
Building Permit No. D39998 is not in compliance with the variance
granted on January 23, 1979, in Case No. BZA 56-78 or the intention
o f the Board of Zoning Appeals in granting said variance. (See
Minutes of Board of Zoning Appeals attached hereto.)

The construction authorized by Building Permit No.
D39998 violates the zoning ordinances and subdivision regulations
applicable to said property, specifically the minimum width require-
ments, and the real property described in said Building Permit does
not constitute a zoning lot as defined in the zoning ordinances.

At

411

1

4

*i
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BOARD OF ZONING APPEALS EXHIBIT
MINUTES IlldJANUARY 23, 1979

The regular meeting of the Board of Zoning Appeals of the
City of Wichita, Kansas was held Tuesday, January 23, 1979, in
the Board Room, First Floor, City Hall, 455 North Main, Wichita,
Kansas, at 1:30 p.m.

The following Board members were present: Mary Kopietz,
Chairman, Angela Squires, Vice-Chairman, Marjorie Taylor and
Thomas Jacob. James Richardson was absent.

Also present were: Tom Powell, Legal Counsel; Jack Galbraith,
Secretary; Larry Dobson, Assistant Secretary; and Beverly Craig of
the Planning Department staff.

1. Approval of the Minutes of December 19, 1978.

MOTION: TAYLOR moved, JACOB seconded and it
carried unanimously that the minutes of
December 19, 1978 be approved as mailed.
(RICHARDSON was absent.)

2. Case No. BZA 56-78 - Roger Bender, 247 North Market, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of the City of
Wichita, requests a variance to reduce the north side yard
setback from 6 foot to 4 foot and the rear yard setback from
20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney' s
Replat of Capital Hill Addition, Sedgwick '2444$
County, Kansas. Generally located on the

9 east side of Broadview in an area north of
Third Street.

9,8 -,0 F 331,2 '· 
GALBRAITH showed slides of the application area and reviewed the

following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

939« '

··55;24
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BZA MINUTES

January 23, 1979
Page 2

1546
R.

1. That the variance requested arises from such condition
which is unique to the property in question and which
is not ordinarily found in the same zone or district;
and is not created by an action or actions of the prop-
erty owner or the applicant.

2. That the granting of the permit for the variance will
not adversely affect the rights of adjacent property
owners or residents.

3. That the strict application of the provisions of Title 28
of which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation.

4. That the variance desired will not adversely affect the
public health, safety, morals, order, convenience, pros-
perity, or general welfare; and

5. That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

The applicant is requesting a variance of the north side
yard setback :nd the rear yard setback to permit the remodeling
of an existing carriage house for use as his personal residence.

The carriage house is shown as being located in the north-
east corner of subject property, four feet from the north prop-
erty line and eight feet from the east property line. The

structure has been so located since its construction in 1917.

The applicant is contracting to purchase subject property, which
until now has been held under one ownership with property to the
east. The sell-off creates a rear, or east, property line eight
feet from this structure, as opposed to the twenty feet required
for a rear yard setback. The required side yard setback for
a residence in this "AA" zoning district is six feet.

3{7

aff»A

The applicant emphasizes that the outside dimensions df the
carriage house will not be altered, but rather the interior will
be remodeled and a detached_ggage will be constructed_euth of
the existing Ttfucture. The proposed -garageis also shown- a-s
maintaining an -eigli-t: foot rear yard. It should be noted that

a detached garage may be located as close as five feet to the
rear property line, but if attached to the main residential
structure, it must also comply with the twenty foot setback,
or obtain a variance from same.

It should be pointed out that a question has been raised as
to the exact location of the structure from the north property

24>9,24.'<AiJjt-
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line. We have been advised that the fence on the property to
the north is not on the property line, but rather, is one foot
on the property to the north. If that is the case, a variance
is needed from 6 to 3 feet rather than 6 to 4 feet as advertised.
In raising this issue with the Law Department, their opinion is
that si.nce the only property affected by a variance of the side
yard setback is the property owner to the north, and inasmuch as
that property owner is aware of the request and knows the
location of the structure, the Board has the authority to approve
the variance for a lesser area than advertised. The applicant

should be prepared, however, to provide the Board with the exact
dimension of the structure from the north property line.

Residency in the carriage house was established originally
by servants and more recently by the property owner on occasion.
It is not known if this structure has ever been rented as a
residence.

9.9 ., k
T •

1.

i,*rafl
·iM*#,3,
6.4*€?.
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vehicular access to the carriage house has always been
from 'Belmont Avenue to the east. The applicant proposes a new
curb opening to Broadview for the purpose of providing access
to this property. Due to the location of this structure deep
on the lot there are no nearby adjacent structures on adjoining
properties. The nearest structure would be over thirty feet
away on the property to the north.

UNIQUENESS:
It is the opinion of the Secretary that this may be an

unique situation inasmuch as this structure has been located
here for over sixty years and would not be expanded to increase
any nonconformity of setbacks.

ADJACENT PROPERTY:
It is the opinion of the Secretary that the granting of

the variance requested will not adversely affect the rights of
adjacent property owners or residents inasmuch as the conversion
of this structure to a separate single family residence will be
done without expansion of the existing structure and should be
an improvement to the neighborhood.

r,e,"€'- '2

HARDSHIP:

It is the opinion of the Secretary that the strict appli-
cation of the provisions of the zoning ordinance may constitute
an unnecessary hardship upon the applicant inasmuch as a permit
for remodeling of this structure for a residence could not be
obtained under separate ownership from the original parcel.

PUBLIC INTEREST:
It is the opinion of the Secretary that the granting of

the variance desired will not adversely affect the public
interest inasmuch as these variances are located adjacent to
interior lot lines.

ijtlet 0 · ·
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SPIRIT AND INTENT:
It is the opinion of the Secretary that the granting of

the variance desired will not be opposed to the general spirit
and intent of the zoning ordinance inasmuch as the nonconforming
structure is not being enlarged and will be used as a permanent
residence, conforming to all other requirements.

RECOMMENDATION:

It is the opinion of the Secretary that the five conditions
necessary to the granting of a variance can be found to exist
and it is therefore recommended that the variance be granted
subject to the following condition:

1. The north side yard seupack and the rear yard setback
shall be reduced to _ and eight feet respectively for
the existing structure only.

19-Efg

GALBRAITH then passed around a letter from an attorney
representing the property owner to the north, which stated
there was no objection to the case provided the applicant
did not develop additional facilities adjacent to his property
line that would violate the setback.

- GALBRAITH continued that condition number 1 should be revised
to reflect the north side yard setback as 3 feet, or to whatever
is determined to be the correct measurement, for the existing
structure only, and the rear yard setback as 8 feet for both the
existing structure and any new structure. He stated CPO Council

"G" had recommended that the application be approved.
42'24
*Af·% TAYLOR asked what the proximity of the home on the property

to the east was to the east property line of subject property.
GALBRAITH stated he believed the applicant could better advise
the Board on this aspect.

FRED HANLEY, 439 North Belmont, appeared before the Board
stating his main concern was the parking connected with the
main house since the garage had now been sold. GALBRAiTH

answered that staff did not have any information and again,
perhaps the applicant could reply to this. HANLEY said that

he did not have an objection to the application for variance
as presented to the Board.

ROGER BENDER, 930 Riverside, the applicant, then spoke to
the Board explaining that the house to the east is at least 30-35
feet from its west property line. He said the present owners
of the house intended to build a new garage, pointing out the
general area on the map and stating there was, to his belief,
sufficient room to accomplish this purpose.

19¢16
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GALBRAITH asked the applicant to clarify the amount of
setback being requested. BENDER replied 3'4" on the north
and 9' on the back, were the actual measurements. KOPIETZ

then said the Board should leave the request at an even amount
of 3 feet and 8 feet respectively. GALBRAITH said that the
Board should establish that there will be no encroachment
of the proposed garage structure into the 8 foot setback.
BENDER stated that the wall of the proposed garage would be
set on the same line as the existing structure.

No one else appeared in favor of the application, and no one
else appeared in opposition.

3 24*
196:9/

MOTION: JACOB moved, SQUIRES SECONDED and it
carried unanimously that the five conditions
necessary for the granting of a variance had
been found to exist.and that a variance be
granted to reduce the north side yard setback
to three feet for the existing structure only
and the rear yard setback to eight feet for
both the existing structure and any new structure.
(RICHARDSON was absent.)

. following Resolution:
The variance was granted as shown by the adoption of the

RESOLUTION NO. BZA 56-78
9 t

WHEREAS, Roger Bender, 247 N. Market, Wichita, Kansas,
requests a variance as provided in Section 2.12.590.8, Code
of the City of Wichita, to reduce the north side yard setback
from 6 foot to 4 foot and the rear yard setback from 20 foot
to 8 foot, on property zoned the "AA" Single Family Dwelling
District, and legally described as:

Lots 34, 36, 38, 40 and 42, except South9--M
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of
Third Street.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

.Ard# :ilad
1'istf<·,r jf; 2/I'

j %1*«Ii¢3'.

t¥»72:.

of January 23, 1979, consider said application; and
WHEREAS, the Board of Zoning Appeals did, at the meeting

223:

WHEREAS, the Board of Zoning Appeals has proper jurisdictionI to consider said request fer a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

I -I ., : .*.-:.':': 5'r . 4 €,'..-0#K.%...4%54,4«,€/·e . '. 
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WHEREAS, upon clarification of the exact location of an
existing structure upon the property, the board's legal counsel
has determined that the Board has the jurisdiction to consider
a variance of the north side yard setback to three feet instead
of four feet as advertised; and

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as this structure
has been located here for over sixty years and would not be
expanded to increase any nonconformity of setbacks; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as the conversion of this structure to a separate single
family residence will be done without expansion of the existing
structure and should be an improvement to the neighborhood; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as a permit for remodeling of this structure
for a residence could not be obtained under separate ownership
from the original parcel; and

R

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that these variances are located adjacent
to interior lot lines; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas
much as the nonconforming structure is not being enlarged
and will be used as a permanent residence, conforming to all
other requirements; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that a variance to reduce the north -
side yard setback from 6 foot to 3 foot and the rear yard setback
from 20 foot to 8 foot, on property zoned the "AA" Single Family
Dwelling District, and legally described as:

L

*JA« 1, ©
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Lots 34, 36, 38, 40 and 42, except South
16 feet of lot 42 on Broadview in Hagney's
Replat of Capital Hill Addition, Sedgwick
County, Kansas. Generally located on the
east side of Broadview in an area north of

Third Street

be approved subject to the following condition:

1. The North side yard setback shall be reduced to three
(3) feet for the existing structure only, and the rear
yard setback shall be reduced to eight (8) feet for
both the existing· structure and any new structure.

ADOPTED AT WICHITA, KANSAS this 23rd day of January, 1979.

Mary L. Kopietz, Chairman
ATTEST:

Larry Dobson, Assistant Secretary

3. Case No. BZA 57-78 - Planned Parenthood of Kansas, Inc.,
158 North Grove, Wichita, Kansas, pursuant to Section
2.12.590.C, Code of the City of Wichita, requests an
exception to permit the establishment of an off-street
parking lot on property zoned the "A" Two Family Dwelling
District, and legally described as:

Lots 1&3on Spruce St., in Stites Bros
Second Addition to Wichita, Sedgwick County,
Kansas. Generally located on the west side
of Spruce in an area north of Central (517
N. Spruce).

GALBRAITH showed slides of the application area and reviewed
the following comments from the Secretary's Report.

JURISDICTION:

The Board has jurisdiction to consider this request under
the provisions outlined under Section 2.12.590.C, Code of the

City of Wichita. The Board may grant the exception provided the
conditions set out in Section 28.04.145 can be complied with.

COMMENTS BY THE SECRETARY:

The applicants desire to enlarge an existing office building

·f 5 0 r-fi hft 1
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#'12

on Light Commercial property adjacent to the south of subject
property. In order to comply with the off-street parking re-
quirements of the zoning ordinance, additional parking must be
provided. This request for an exception to provide off-street
parking on subject property would help meet these parking re-
quirements.

Planned Parenthood of Kansas is the recent purchaser of both
properties and will be moving its operation to this location.
They have submitted a site plan, which has been approved by Traffic
Engineering, showing their intent to provide screening along the
west and north property lines and to maintain the front 25 foot
landscaped setback on subject property. Access to the parking lot
would be from an east/west alley which separates subject property
from the use it is intended to serve. An existing single family
structure would be removed from subject property.

-2
221/j.2,3%1

It is the opinion of the Secretary that this is a logical
-fl

and proper request and that with proper screening for adjacentresidential properties, would not adversely affect the general - %§=14 1

area.

El
RECOMMENDATION:

It is the recommendation of the Secretary that the appli-
cation to permit the installation or construction of an off-
street parking lot be approved sdbject to the following condi-
tions:

1. The parking areas shall be used for passenger vehicles 2/Hill'll//i
-           only and in no case shall it be used for sales, repair

work, storage, dismantling or servicing of any vehicle,
equipment, materials or supplies. mifi'll,/F KiN,

2. Only such signs as are necessary for the proper operation
of the parking lots shall be permitted.

3. In no case shall a fee be charged· for parking facilities
provided hereunder.

226*96:*1/2
4. The off-street parking lot and all driveways providing

ingress and egress to the parking lot shall be paved
with concrete, asphaltic concrete, or asphalt, and shall
be maintained in good condition and free of all weeds,
dust, trash and debris.

5. All parking spaces abutting property lines shall have
adequate guards to prevent the extension or overhanging
of vehicles beyond property lines or parking spaces.
All parking areas shall have adequate markings for
channelization and movement of vehicles.
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SET BACK AND SH)E YARDS SHALL CONIORM WITH ZONING ORDINANCE
O CASH

O CnECK CITY OF WICHITA, KANSAS App. No. *Permit
CENTKAL INSPECTION DIVISION

N° 039998
Permission is hereby granted to ..2,2.¢-CL...............................__._ --

440.-Mt...LidaLL-EL..-_.-..._....... and to be used fora structure at No. ............. .....

j / a.»1,
1,

An work to be dore in com ])130nce with the laws and ord mances perlaining to same and in conform-ity with the plans or application filed with, and approved by,the Ingliection Department.
KEEP.PERMITEslimit p.1 $ ..2 4 92.2- Fee ..../..gRi=.-22_
ON PREMISES

Owner

9 4,0 }1 jbtr-o-,-,flua. Dt ... A.; 2.3.. ....19742
/ 6:721&.J.(232 iAddres. 2,·.£.A 4 '502241 nw, CENTRAL INSPECTIONContracte

Address Issued by , .>·t'«f. .. - u....-Sibject to refund of 50% if application
VOID UNLESS STAMPED BY CASHIERi. made within ten (10) davs.

KA„Oon REV. 11-7/ VOID UNLES. 1'0111. 1. START]C]) WITMIN 120 DAYS
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Appli.tion for Building Pvii PiRMil NO. *419]-4 ////
ft

1. IMPORTANT: Coniplete ALL Items, Mark Boxes Wheic Applicable

LOCATION
Sllt[ET NAME SECONDARY ADDRESSSTR[Hil,MU[lt DIR. TY'E DIR. U JIT

0;

BUILOINI

CARD ,. Jll/4 N141421 412617-17 ] -  1 -1-I-113TI"I I 1-11 E-[-1-1--1-[- 1
41 2. ,0 .1 " n "

LOT(S} BLOCK ADDITION ZONE: Dist Fir

c® 3 --1 7 '0 4 1 4 9 - AL.g ' 1 70 4,012 -17*Fl c 71- 3224
22 . 2. " .

, 1//7

LOT(S 1 , BLOCK 0 ADDITION

c.0 P ¥101 10 1 /0 1 0 ' -- 9,€ 12 11 „ G,A76 LI 1 14': Llc- l i l i
42

It Meles and Bounds, Attach Additional Intorniation C]„

CARD Bl,

11. TYPE AND COST OF BUILDING - All Al

A TYPE OF IMPROVEMENT

1 --Ii] New Building
? __R Addition (11 Residential. enter

number of new housing units

added, if any. in Part E)
JZ Alteralion (See 2 above)
_® Repair, Replacemen,
_0] Wrecking (11 multi-family

residential, enter number ot

units in Building in Part E, 31

_ji] Move-In (relocation)

B. OWNERSHIP C. FLOOD PLAIN AREA

_m PUBLIC
FLOOR ELEVATI

:m_1] PRIVATE CITY DATUM

lilli,

iplicants Complete A-E

D. VALUATION:

E. PROPOSED USE - For -Wrecking

*sidential:

>Lfi] One·Family
_0 Two-Family

... Multi-Family (·)
_0] Garage-Attached
_Ii] Garage-Detached
_Im Carport-Alached
._0 Carport-Detached
j] Storage Shed

1111!3 .,0- Specity
10 21

DN BY

E-1-1-1 ·Enter No.
L_L_LI 0, unils

2,/7.

11*2/ r .

1;281

14.21 9 01 01 Nearest Dollar      -
2.

 VALUATION TO -

Most Recent Use -- Il
Commercial:

__® Amusement. Recreational Building
_f@ Church. Religious Building

J© Industrial Building                     -
__29 Parking Garage -I

_[i) Serv i ce Statio,
_® Hospital. Institutionat 3uilding
_g Olfice, Bank. Professional Building
_B Public Works, Utilities
-m School, Educalional Building
__Ii] St/es, Mercantile Building
_E] Transient Hotel. Dorinitory. etc.
JO Other Buildings

@ Suuctuies Olher Than Buildings m./.....1.......

F. Project,:59 -.. t, E & AT r P.9- 1-1 #- )9- ·41 4 \46 Ak : rmConst rn Occupancy Typel,01 Hou,16] (Group)

G. DESCRIPTION OF WORK: 7 9 Zfr ,4*4 AR . 10 7 A 21 40 f
DARD Idl,

For new buildings and add it m s. coEHete parts H through R;
111. SELECTED CHARACTERISTICS OF BUILDING - for wrecking complete only part It for all othels. skip to IV.

H. FOUNDATION J. COVERING K. Di M: NS:ONG. C. NUMBER OF OFF-STREET

)UI] concrete Roof: 1. Tmumber el St"les PARKING SPACES

-R] Concrete Block -_m /'..
_[I] Wood  EC""m 2. 1' 1 Ili l i Salem It 1. [DELEE'=Enclosed
4] Other 3."1 1 1 171,Flim••' Sq. Et. 2. CIZE[J Outdoos

_ED Concrete
·1. STRUCTURE _Ii] Bulit a 4· -7-1 Building Height P

(Principal Type of Frame) '>C-!g] other-97 L £
L. TYPE OF WATER SUPPLY 1. EI]No. 01 Escalators .. _11] Masonry (Wall Bearing) Exterior Walls:
*.H publicc JI] Steel -m wood -M] Private - 2. 1-1 NO. 01 ElevatOTS

$ Concrete _IB Mason,y 'i._ Approved by Health .
I.

-5 Metal
Other ..0] Compo„lion O. RESIDENTIAL

Jl] Asbeslo M. IYPE OF SEWAGE DISPOSAL 1. 92] No. Bedrooms
'7LG] 0:her 3Pfu ele-o >L[I] Public

Interior Walls #21 plivate - 2. [ No. Bathrooms
te - 12[0 Dry Wall _U9 Approved by Health "

JI] Plaster R. REQUIREMENTS:

._* Masonry N. NUMBER OF STAIRWAYS ..21] sidewalk
--Ii} Other 1. 1-3,easement to ls, „ r

_11] Historical Struclure 0
' _12] Concrete

2.  to W . 5.
._m Other 3. r- 2nd to Root _[3] Portial Permit . )2

£

ft

IF

11 wood
' - [B Metal

[*] 011,er
$0

4 Floor:
Wood

f P

t™

4911"Iimmxvi

Rit Iv. tDENTIFICATION -To becompleted onall applications
1 2 A OWNER / CITY 1 STATE 32

3 -1 0 EX.-H 3 :Mitif]42_d44-did_2-JOI-1- I-I-ILI-fi.[ 4[ld 4.02419.3]_d-t CON11;ACIOn '· " LICENSE NO. '

1 B : Mirw,Trci AND/on ENG:NE[rt 332. 1

1 lie,eby ce,:Ify tilit 111:we re.id mid examined Illis appliGallon alid kilow lie s:,mu 101,0 litio aide/lect. All 1.Im..siciS 01 laws 71,11 oid,nances govt·in,ing
ilils iyl € 01 %/irk will br com p 1, rd wi in whetl•(·i r.Iicillied lei n In 0, liol.1 1,1 •Jr.Ii:tillil /1.1 re' mit die S not ,•i es , il,1/ 10 0, Ve al,Il,Olity luviot .11" 01 6 ·Inci: I
ilit. p,ovi:,1," , 01 mi, oilier "alr " kcal 1.·19, le•,111.,11111 COilst,/Cl,011 /1 11,L /·11/1/ inct' til Coli:.111:.-1,1.

/1-'- 2/21,11:,1 - p? sw t.i.<cu.·./.5-j
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OWNERSHIP LIST

Lot Addition Property Owner

Lot 25, on Fountain Small's 2nd Add. George S. Shrewsbury
J Luise B. Shrewsbury

402 N. Fountain 67208

Lot 27, on Fountain David K. Warbinton

*/ Vickie Warbinton

404 N. Fountain 67208

Lot 29, on Fountain Barbara C. Bernstorf

408 N. Fountain 67208

Lot 31, on Fountain Dolly Gideon
/Dixie L. Hand

%422 N. Fountain 67208

Lot 33, on Fountain Dixie L. Hand

% 422 N. Fountain 67208
14%

Lot 26 & St Lot 28, Carl F. Johnson

on Broadview -/ Lucy M. Johnson
401 N. Broadview 67208

North 25' of Lot 28 Michael W. Gilbreath

& South 25' of Lot 30, -Jary K. See Gilbreath
on Broadview 409 N. Broadview 67208

,>34% North 25' of Lot 30 Richard Thomas Taylor

& South 25' Lot 32, on Dianne M. Taylor
Broadview 415 N. Broadview 67208

North 25' of Lot 32, James L. Hungerford

& all lot 34, on /- Kristin K. Hungerford

Broadview 425 N. Broadview 67208

Lot 36 on Broadview John H. Brewer

<.-Carolyn A. Brewer
427 N. Broadview 67208

Lot 38, on Broadview Keith R. Leland

MCarol Leland
431 N. Broadview 67208

Lot 40 on Broadview Charlotte Kinsley

x-Maxine & Janet Kinsley

Virginia Miller
437 N. Broadview 67208

North 50' of Lot 24 Small's Add. Glen W. Brammer

on Broadview c--Alice E. Brammer
351 N. Broadview 67208

Lot 18 on Broadview Hagny's Replat of Terry J. Cox

Capital Hill Add. -- H. Kay Cox
436 N. Broadview 67208

Lot 20, 22, 24, on
Broadview .100Aces Kay Stapleton

2 i
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Lot Addition Property owner
14

tf .
Lots 26, 28, 30, 32, Hagny's Replat of Howard K. Pierce (deceased)
on Broadview Capital Hill Add. Mildred Pierce

424 N. Broadview 67208

i,·64<F Lots 34, 36, 38, 40 & Roger Bender
N 9' of Lot 42, exe. 420 N. Broadview 67208

any part thereof lying
within South 16' of

Lot 42

South 16' of Lot 42, Francis R. Aksamit
All lots 44, 46 & 48 -Rebecca E. Aksamit
on Broadview 404 N. Broadview 67208

Lots 50, 52, 54 on Mark H. Adams
Broadview -' Jeanette C. Adams

345 N. Belmont 67208

Lots 17, 19, 21, 23, Sandra J. Hanley
on Belmont ----439 N. Belmont 67208

Lots 25, 27, 29, 31 J.M. Walsh

on Belmont - Anna Walsh
425 N. Belmont 67208

Lots 33, 35, 37, 39, F. William Nicholson

41, 43, 45, 47 on -*1 Julianne A. Nicholson
Belmont -1) 401 N. Belmont 67208

Lots 49 & 51, Mark H. Adams

on Belmont x Jeanette C. Adams

345 N. Belmont 67208

Lots 30 & 32 on
d

Odis E. Shoaf Jr .

Belmont Martha L. Shoaf

426 N. Belmont 67208

Lots 34, 36, 38, 40, John E. Coultis

42, 44 on Belmont /Ruth E. Coultis

400 N. Belmnt 67208

We hereby certify the foregoing to be a true and
correct list of the property owners of:

A 200 foot radius of Lots 34, 36
38, 40 and 42, except the South 16
feet of Lot 42, on Broadview, Hagny's
Replat of Capital Hill Addition to
Wichita, Sedgwick County, Kansas

as shown by the last deeds of record on file in the Office of the Register of Deeds
of Sedgwick County, Kansas, on the 28th day of February, 1980 at 7:00 0'clock A.M.

THE ECURITY ABSTRACT & Tpri COMPANY, INC. 4.
By: 9

Order NO. 285893
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FROM THE BEST |

 FORM 29_41 PAYMENT NOTICE
City of Wichita

 Bldg-Use of Str. Code Bks Copies

1 Elec Elev. Insp. Hae Moving Lic.

Mech Boiler Insp. Pav. Cuts Cert.

Plbg Exam Fees Sewer Elev.

Signs Plan Rev. (P.W.) Cement M.S.P.

' Planning - 3

DESCRIPTION
AMOUNT

ADDRESS p

IDUE DATE

MAR-3'30 1

3 WICHITA - SE®WICK COUNTY

f..,L
6-7 d-f 5 -

BOARD OF ZONING APPEALS David D< & Frances K. Stapleton
CITY HALL - TENTH FLOOR

455 NORTH MAIN STIEET 1015 Souttl Bleckley Drive
WICHITA KANSAS 67202 Wichita, Kansas 67218
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