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BZA Case 33-73 Clewal Construction
Inc. request variance to reduce
the required side yard setback ad-
cent to the West property line
from 6 feet to 4*Eeet on the NSof Birch Ln. in an area between
Wood Av. and Tyler Rd.A.,4-V.*Af'
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tebru.ivy 28, 1374

My. 97. Michael i¢llson

Attorney at Law
430 R. M. G.Dr-•'ey n•.ildinq
300 Woot DO,¥,714•
Witihit<, icans.* 67202

Subjecti Cage ]:c. BZA 33-*73 and
14=A 14 -73 - I.z·wl•,st for
Variance

Dewr Mr. Wileon,

At the :@gular Deeting of the Ii:,ard oi 1 cir.ing .%:;.9,21: or.
February 26, 1974, yOUT req'.NiSt :01 A Keheal:$49 01: the
al:ove caption.414 ·2.12€70 wal conal dered.

It vas the action of the Board to deny 1*COn,i·0$*-atua t>t
oither Caae No. BLA )30-73 or BLA 34-73.

lf you have any queetion, on thes® 039,95. pleaae contact Our office.

Sincerely.
/42.f

Jack 9. Go lb:  i th

Leca·Lacy

JHG:MM:ju

ccs Mr. and M:=. Charlold Man:ing. SE':!3 511:ch 1.11:e. 67212
Mr. and M,9. Stiver: 51 le:knon, f.42·1 Birch Lai.u, 67212
Cle. r.1'Cotiotru.'llon, 119: 4 420 P.en 'la, 67212

Gale t.· Ilult:an. "20 Clay:ou. C.·7283
robe 3 i ...1.Itter. Duper:r.t.·0.-.dent o:. Centre. 1 17.6:lection
Pal.,1: I berly, C:ty Cle,k
Joe .»Ar.elly. C,·nt.:11 1,:apection

i ff**49

t.,f.
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, #Year's Nightmdre Ends
i Their Home Is Their Ow]*4

By BOB HEATON offering $27,600 for the property and office. It became a defunct corpora-
id,=--- Staff Writer house at Lot 14, Block 3 of Western lion.

; J.' Steven Erickson and his wife Gardens Addition, also known as 8824 American Savings Association filed..a
Elizabeth went to a sheriff's mle this Birch Lane - their own home. forectosure acUon in district court, to

morning. The Ericksons' bid will pay the first recover money loaned Clewal for
mortgage, and will pay priority creditors constructioh of the home. Fourteen other

It was, they hoped, the last chapter m with mechanics' and suppliers' liens creditors had filed liens against tha nightmare which has complicated thelr against the property. properly, as well.
lives for more than a year.

They were high bidders at the sale, .After 120.days, it will give them cIear The Ericksons went to district court to

Utle to thetr home. force the City of Wichita to grant a641·>

44,
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The Ericksons' problem began long
before they signed the purchase contract
Ior the house at 8824 Birch Zane. The

house itself was not even well under way
when the mistake was made.

Clewal Construction Co. put it up too
close to the sideyard property lines. City
building codes call for clearances
between sideyard and building of at least
six feet. The house at 8824 Birch Lane

didn'l have enough clearance. The mis-
take went unnoticed, possibly because
basement excavations covered survey
markers.

The same problem may have existed
for city inspectors, who made no note
of the discrepancy when their inspec-
tions were made.

The home, newly completed and ready
for a family, was offered for sale about
14 months ago. The Ericksons bought
it.

The sale was never completed. The
sideyard setback violations were die-
covered by the city before the sale
could be closed.

The Ericksons went to the board of

zoning appeals being denied a variance
permit by the zoning board.

The six-foot setback requirement in
AA residential zoned districts would be
respected, they were told.

They went to the board of zoning ap-
peals. Another denial.

Clewal Construction Co., meanwhile,
had been denied a permit to do business
in Kansas by the secretary ot state'd

2*5*i*i:

10%*:*Emilmilim.

4%
They ,wn the action. 7:.a
Bit: the sheriff's sale was unavoidal

Since buying their home,
Ericksons had seen it appreci_„,
tremendously in value. lt is a beautifully
built, comfetable home in a fin,
neighborhood. 22"/15

711ey feared bidding might reach < sm*-2 :
levels they would be ™nable to afford.

If that happened, they would be
evicted by the high bidders. 998-6

At the sale this morning, the opening.
bid was $22,182.

Lt. Kathleen Gragg, who was >*E
conducting the sale in the lobby of the 208
courthouse, wrote down the bid. Silence :ti
followed.

"Are there any other bidders?"
asked.

H.R. Kuhn, attorney for the Ericksom,ya
stepped forward. .7.

"We bid $27,000," he said. '
"Are there any other bidders?" Lt,·.a

Gragg repeated, writing do,m th,2
second bid.

There were none. dily
The Ericksons' bid was amended 661

$27,600 moments later (W cover 45
costs) and the sale was over. ne youNIZKf
homeowners' first reaction seemed to b,£a
quiet relief. After months of worry an'L=
distress, relief may come slowly. 2

The little knot of people in th*£3
cobrthotise tobby dispersed. The 
Ericksons went home. - 1

Their home was their Q99 'ti,84

t -4//IM//102 imy
'+ ./ . soth-*02§;%24#I-I***Imf . 1 · - 3.»f
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THE CITY OF WICILITA
OFFICE OF LAW DEPARTMENT DATE

4 *Irl,.4441 LE- 4, f L. i-j
-:y MAY ' ON SAFE

Aday 21, 1974 - -PHAGE
- 1/5.

UNNG O
TO //%.

Jack Galbraith, Secretary, Board of Zoning Appeals
72211.\.11/FROM Joe M. Dog,le, Jr. , Assistant City Attorney

SUBJECT District Court Appeals of cases
BZA 32-73, BZA 33-73 and

BZA 34-73

This will serve as a report on what is appa rently the final disposition of the above
captioned Board of Zoning Appeals cases.

As you know, the captioned cases represent applications to the Board for variances
from the required 6 foot sideyard setbacks for the addresses of 8824, 8903
and 8808 Birch Lane. These applications for variances were made by the Clewal
Construction Company and were denied based upon the Board of Zoning Appeals
inability to find the five conditions necessary to grant a variance . Applications
for rehearing were also later denied and appeals were taken to the Sedgwick ;
County District Court O. behalf of the occupants, Steven Erickson and Charles
19.nning and the owner of 8902 Birch Lane, Pat Sinclair.

Th&, trial of the Erickson and Manning cases (33-73 and 34-73) was held on
May 10, 1974 in front of Judge B. Mack Bryant. The facts of the case were
stipulated to and the plaintiff's attorney, George Powe rs, argued their case.
He stated that his clients were not personally involved in the houses not being
in cempliance with the zoning regulations and also contending that the city should
have stopped the construction on the houses ill question when they wcre first
discove=ed to be in violation.

It was brought out· by myself that the rules and regulations of the Board of Zoning
Appeals did not distinguish between individuals who are at fault; rather the rules
were concer,led with the status of the building being in violation of the zoning.
orditiances, In other v.·cirds, even though the plaintiffs in the case were not
personally i,wolved, that still did not necessarily entith· them to a wning variance.
It was also brought out that the contractor was notified on two occasions of the
side yard setbacks and that he apparently mare no effo;·t· to correct the problem,
.·elying on his ability t o obtain a variance from the Board of Zoiliag Appeals. Tlie
plaintiffs, Mr. and Mrs- Erickson and M.·. and Mrs. Manning, were present .it
the trial; however, their testimony was not allowed as t.licir attorney included in
],is argunwnt the numerous financial and practical probhuns which face his clierits

to rhe lack of a variance

f f 2.1>**24.
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Jack Galbraith, Secretary, Board of Zoning Appeals
Page 2

May 21, 1974

After the court heard the arguments of the plaintiffs and the city, he ruled in favor
of the plaintiffs and against thc city on a basis of equitable estoppel. The judge held
that the city should have stopped the construction on the residences when they first
suspected that a violation existed. He indicated that an oral or written notice was

not sufficient when the city had knowledge that the house s we re being built in
violation of the zoning ordinances. It was upon this reasoning that the court held
that the residences of 8824 and 8808 Birch Lane should be granted variances and
held to be located properly on the lots.

It is our understanding that no further action need be taken on the part of the
Board of Zoning Appeals and that the Journal Entry indicating that court' s decision
will suffice to grant the neces sary varianco to the plaintiffs.

The third Board of Zoning Appeals case, BZA 32-73, was scheduled to be tried
separately at a later date. However, based upon the ruling on BZA 33-73 and
BZA 34-73, we have decided Lo agree on a Journal. Entry of Judgment in that case
granting them the same relic f which was obtained in the other two cases. Attached
is a copy of the Journal Entries of Judgment on the three captioned cases for your
files. If you have any questions concerning any of the above, please contact me.

Joe M. Bogle,Ur.

Assistant City Attorney

JMB:kh
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WICHITA-SEDGWICK JUNTY 0
DATE

May 22, 1974METROPOLITAN AREA PLANNING DEPARTMENT

TO Board of Zoning Appeals f
FROM

Jack H. Galbraith, Secretar

SUBJECT Journal Entries of Judgment on cases BZA 32-73, BZA 33-73, and
BZA 34-73.

Attached for your information is a memorandum to me from Joe
Bogle, Assistant City Attorney and three Journal Entries

applying to the above captioned cases. Based on these Journal
Entries we have marked each case file approved as to the

requested variance and have forwarded copies to the office

of Central Inspection and the City Clerk.

JHG:js

Attachment

cc. Ralph Eberly, City Clerk

Robert Feldner, Superintendent of Central Inspection
Joe Donnelly, Central Inspection

- Jack Kirkby, Central Inspection

4321.1-14
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IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

1

J. STEVEN ERICKSON and 1%3·ji
ELIZABETH ERICKSON

Plaintiffs, )

VS. CASE NO. C-30053

THE BOARD OF ZONING APPEALS

WICHITA, KANSAS
OF THE CITY OF WICHITA

Defendant. )

JOURNAL ENTRY OF JUDGMENT

Now on this 10th day of May, 1974, the same being

one of the regular judicial days of this court, the above en-

titled matter comes on* for trial, the plaintiffs being pre-

sent in person and represented by their counsels George B.

Powers of Foulston, Slefkln, Powers & Eberhardt, the defen-

dant appearing by 1ts attorney, Joe M. Bogie, Jr.

Whereupon, all parties agree to try said cause to 51(40,

the court and both parties announce ready for trial. Where-

upon, both parties make their opening statements. Whereupon,

both parties offered their evidence and rested.

81

Thereupon, both parties argued said cause to the

court. Thereupon, the court, having heard the evidence and

arguments of counsel, finds in favor of the plaintiffs and

against the defendant herein, and makes the following findings

of fact and conclusions of law:

23*2*»1«

The court finds that from the evidence, the court

is satisfied that the plaintiffs have met all requirements of

 the statum, to-wit: 001 k.'

4979

rowenn, s,Er,un. ,• ,w, i An & r uf. 1,1,An DT

1**j.39

1. That the varlance requested arises from

...i., I.•I•. 672/2
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a .condition which is unique to the property in question and

is not ordinarily found in the same zone or district and is
not created by the action of the applicant.

2. That the granting of the permit for var-

lance w111 not adversely affect the rights of adjacent pro-

perty owners or residents and, in fact, the adjacent property
owners and residents are not in opposition to the granting of
the variance.

3. That the strict hpplication of the provi-
isions of Title 28 of which variance is requested will constitute

unnecessary hardship upon the property owner represented in
the application.

4. That the variance desired will not adversely

affect the public health, safety. morals, order, convenience,
prosperity, or general welfare; and

5. That the granting of the variance desired
Lf

Awill not be opposed to the general spirit and intention of
Title 28 (Zoning Ordinance).

W..fo IT IS, THEREFORE, BY THE COURT CONSIDERED, ORDERED,
ADJUDGED AND DECREED:

1. That the granting of the variance requested

by the plaintiff is approved and judgment is entered in favor
of said variance.

2. That the property in said petition is des-
cribed as: 2.:'

-2

Lot Fourteen (144, Block Three
(3), Western Gardens, Wichita,
Sedgwick County, Kansas.

3. That the varlance shall be allowed and that
Pt€?fF:.

the zoning shall hereafter be, in regard to said above described
lot as follows:

10:ILS:,1,4, mICFKIN. 1'0.·.Int' A Ell,11},AnDT

WIC,1,1•. •·, 67202

..2-
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A sideyard setback .adjacent to the
West property line of Lot 14 of four
feet (4'), and the required side yard
setback adjacent to the East property
line of five feet (5').

4. That the house located upon said property

falls within the setback above set forth and the location of

the house upon the property ls approved.

5. That the described zoning in paragraph 3

above applies only to the location-of the present residence . .tikif
on the property and that all future building on sald lot will

conform to the Zoning and building ordinances of the City of

Wichita.

·23911

IT IS BY THE COURT SO ORDERED.

JUDGE

APPROVED: 9!Up¢¥2:

FOULSTON, SIE·yaN, POWERS & EBERHARDT
600 FourtkilaUonal Bag$(-5-Alding

-7-61 ' M

George ¥./ Powers
Attorn*# for the Plaintiffs

BOARD OF ZONING APPEALS

.CITY OF WICHITA, KANSAS
24«»

By

Its Attorney 9403' i

-3-

FOulritrIN, SIEFKIN. 1·OWERS 7. fulltle,ROT

430,2



For Clerk's Use Only0
Forms 1 and 2

IN THE DISTRICT COURT OF SEDGWICK
COUNTY, KANSAS

J. STEVEN ERICKSON and

ELIZABETH ERICKSON WCases -04&3 LPlaintik
i VS.

THE BOARD OF ZONING APPEALS

OF THE CITY OF WICHITA,
9 WICHITA, KANSAS Defendant -

SUMMONS

To the above-named Defendant:

You are hereby summoned to defend an action brought in the District Court of SEDGWICK

County, and required to serve upon G eorge B. Powe r s plaintiff' s attorney,
Kansas

whose address 1, 600 Fourth National Bank Bldg..Wichittpleading tothepetition which is here-

with served upon you, within twenty (20) days after service of this summons upon you, exclusive of the day of service.
If you fall to do so, judgment by default will be taken against you for the relief demanded in the petition, Your pleading

SEDGWICK
also must be filed with the District Court of County. As provided in section 60-213 (ah your answer

must state as a counterclaim any related claim which you may have against the plaintiff, or you will thereafter be barred
from making such claim in any other action.

DOROTHY I. VAN ARSDALE(Seal of·the dogrtk... L l, F
Clerk of said District Court

Datpd By
90/*

o * er 

RETURN ON SERVICE OF SUMMONS

I hereby Bertify that I received the foregoing summons at - 0'clock ___. M. on the

day 'f 19-, and I served the same in the following manner:

(1) By delivering on the day of 19 -, a copy of the summons,

copy of the petition, and copy of

to each of the within-named Apfpn,lantq

(2) By leaving on the day of 19 -, for each of the within-

named A/f/nijantq

A copy of the summons, a copy of the petition, and
at the respective dwelling place or usual place of abide of said defendants with some person of his or her family of suit-
able age and discretion.

(3) Corporate or Partnership Return: On the day of , 19_,

by

(4) After diligent search and inquiry was unable to find the within-named riefen,1„nt

. 2,3 11.
on tb• day nf 19_.

All done in C.unty, Kansas.

Sheriff's fees:
4

q.,mman. Sheriff nf County, Kansas

Not Found

Fy9:042.

y
Deputy Clerk

2/ydr

Mileng-
Ry

Deputy.

f



VAT LAW.

0

IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

J. STEVEN ERICKSON and

ELIZABETH ERICKSON,

kt
Plaintiffs, C 30053

VS. CASE NO.

THE BOARD OF ZONING APPEALS

OF THE CITY OF WICHITA,
WICHITA, KANSAS,

Defendant.

PETITION

COME NOW the plaintiffs, J. Steven Erickson and

Elizabeth Erickson, and for their cause of action allege,

state and aver:

1. That they are citizens and residents of Wichita,

Sedgwick County, Kansas.

2. That the Board of Zoning Appeals of the City

-- of Wichita was created by statute K.S.A. 1973 Supp. 12-714, and

by the ordinances of the Clty of Wichita, §2-12-600 to 610,

and has the legal capacity to sue and be sued.

3. That the facts in said action involve a refusal

of the Board of Zoning Appeals to grant a varlance on the pro-

perty described as:

Lot Fourteen (14), Block Three (3),
Western Gardens, Wichita, Sedgwick
County, Kansas (a/k/a 8824 Blrch
Lane).

routs'(111. 51[FKIN. Pow[115 & to[Al'AROT

Wii:inil, lailoal. 67202

j

Rer r
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That a house was built and completed on said pro-

Perty by Clewal Construction Company. That after said house

was virtually completed, Clewal Construction Company was ad-

vlsed that the house invaded the sldeyard setback, and that

it would be necessary to secure a variance from the zoning

laws of the City of Wichita before approval would be made.

That Clewal Construction Company filed an applica-

tlon for varlance and the case was assigned number BZA 33-73·

that said Clewal Construction Company was led to believe that

it could finish said house and that the variance would be

made upon its application and request; that the Board of Zoning

Appeals heard said matter and denied the variance.

That Clewal Construction Company has assigned the

proceeds from the contract to the Farmers and Merchants State

224
Bank, Derby, Kansas; that Clewal Construction Company is now

a defunct corporation.

That the plaintiffs herein contracted to purchase

said house, have moved into the premises, and are living there '192.

at this time; that a request for rehearing in said matter was

filed and again was denied by the Board of Zoning Appeals on

February 26, 1974.

4. That it is the position of the plaintiffs herein

that the variance should be granted by reason of the fact that: 3,9.¢. =11.F

(a) It arises from a condition unique to

the property in question and which is not ordinarily found in

the same district.

(b) That the granting of the varlance w111

not adversely affect the rights of adjacent property owners or

residents.

-2-

FOULSTON. 61[FKIN. POWN AS & EBERHARDT

•Uil 6[HO FouHIH NAti,iNA. UANK OUILOING

Wic,i,TA, KANGA•1 07202
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(c) That strict compliance with the provi-

slons of the code of the Clty of Wlchlta w111 constitute un-

necessary hardship upon all parties involved, including the

Property owners and the bank to whom sald proceeds have been

assigned.

(d) That the varlance w111 not adversely

affect public health, safety, morals, order, convenience,

prosperity, or general welfare but w111, in fact, enhance the

general welfare.

(e) That the granting of the variance de-

sired w111 not be opposed to the general spirit and intent of

the zoning ordinances.

The plaintiffs herein further allege that a refusal

to grant the v,riance will cause irreparable damage to all

parties involved.

WHEREFORE, plaintiffs pray that the District Court

of Sedgwick County, Kansas, hear said matter and that it grant

a variance to the plaintiffs herein approving the location of

the residence upon the lot and such further orders as may be

necessary to terminate all issues between the plaintiffs and

 the Board of Zoning Appeals of the City of Wichita to the end

that the premises owned and occupied by the plaintiffs be con-

sidered as legally located on said lot.

FOULSTON ,/SIEFKIN POWERS & EBERHARDT

By

George R,1 Powers

Attbtneys for Plaintiffs

Ce:liticate of Clerk ct the Dist€t,;:k The abp¢• i

FOUL-/10/. Si[Fll'. POWER' 8 E.[RHARIT

- --2-,-2 Deputy
WIi:i,iIA, 'Al,OA,1 67202

:·try
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NOTICE

CITY CLERK
' City of Wichita

Wichita, Kansas

In re: Board of Zoning Appeals
Case No. BZA 33-73

Dear Sir:
*2

TAKE NOTICE that Mr. and Mrs. Steven Erickson intend

to, and by this notice notify you, that they are appealing the jU*i

findings, order and decision of the Board of Zoning Appeals in Uff# .4.9,

Case No. BZA 33-73 to the District Court of Sedgwick County,

Kansas; that the property involved is:

Lot Fourteen (14), Block Three (3),
Western Gardens, Wichita, Sedgwick
County, Kansas; 49

that this notice is given pursuant to K.S.A. 60-2101; that thls

appeal ls taken within thirty (30) days of the final decision

in said matter by said Board of Zoning Appeals.

This shall serve as further notice that it ls the

intention of the said Mr. and Mrs. Steven Erickson to file a

separate action in the District Court of Sedgwick County, Kansas,

as provided in the Code of the City of Wichita, Kansas, §2-12-610,
which provides:

A

"Appeal. Any person. . .dissatisfied with
any order or determination of the Board may
bring action in the District Court of Sed=-
wlck County to determine the reasonableness
of any such order or determination.

The undersigned are attorneys of record and agents of

, Mrs. and Mrs. Steven Erickson, and are authorized to sign for
F -,1.2

0, 1 1, 4 and on behalf of them as annellants in this matter.
-, ·0%,Rp'

H
1 FOU/5/•1. I.....1. PC··.RS a E..RHARIT

Wic•,iT. 10·.5,0 67202

3 -/5,74 419»4 '
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Dated, this 15th day of March, 1974.

FOULS'rM/St'*KIN00WKE- EBERHARDT
ByG.0-wers

Attorn s for Appellants

The undersigned acknowledges service of the above

Notice on this 15th day of March, 1974.

BOARD OF ZONING APPEALS

By

FOULSTIN, I.1€11'GN. 25'.··CRS a EE3EaHARDT

WIC*·-A. 'A459 67202

..EXFRZE p tifi.3...8,1,NI/#FRIBAY&94-1,*Ariffymil'YA,"Flw*F,1*178'F/9- -c,5=c3#4
L
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March 7, 1974
*if

Mr. Steven Erickson
8824 Birch Lane
Wichita, Kansas 67212

Subject: Case No. BZA 33-73

Dear Mr. Erickson:

Enclosed are the copies of the following file materials
you requested:

1. Application for Variance, filed September 24, 1973.
2. Survey Submitted with Application.
3. Statement of Justification, dated September 20, 1973.
4. Notice to Adjoining Property Owners, October 2, 1973.
5. Secretary's Report, Case No. BZA 33-73.
6. Letter Amending Application for Variance, October 19, 1973.
7. Letter from BZA Secretary stating Action of Board 9

October 24, 1973.

8. Amended Survey showing Sideyard setback for southeast
corner of house.

9. Revised Secretary's Report, Case No. BZA 33-73.
10. Letter to Walter Suter from Central Inspection Division.

April 11, 1973.

11. Notice to Adjoining Property Owners. November 7. 1973.
12. Letter from BZA Secretary Stating Action of Board,

November 30, 1973.

13. Letter Forwarding Resolution No. BZA 33-73, December 14, 1973.
14. Resolution No. BZA 33-73.

15. Request for Rehearing, di.ad December 20, 1973.
16. BZA Secretary'• Response to Request for Rehearing,

December 20. 1973.

r > :..74

9.4
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Mr. Steven Erickson
Page Two
March 7, 1974

J*

17. Application for Variance, filed February 1, 1973.
18. Letter from BZA Secretary stating Action of the Board,

January 24, 1974.

19. Excerpt of Minutes from Board of Zoning Appeals meeting
,Cf November 27. 1973. (Rough Draft)

If you and your attorney would like to discuss this matter
at any time, or if we can provide you with additional information
or material, please feel free to contact us.

Sincerely.

Jack H. Galbraith

Secretary

JHG:MM:ja

VIA://pol

'4/9/12€·.

19390¥
1;8%<tif
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February 28, 1974

Mr. T. Michael Wilson
Attorney at Law
430 it. a. Garvly *uilding
300 Woot Dougla•
Wichita. ixaniaa 67202

2*ar Mr. W i 1,0,1 1
P

Subject, Cale bio. BEA 33-73 and
3.2.1 34 - 73 - Nqualt for
varlancl

At the ,*gular-t lag ot the neard of =ninci Appeals on iN

february 26, 1974. your request for a 2*hoarin. 0, the
agove captionad cals Ime conaldered.

a waa the action of thi Boaa to diny riconit.juration of
either Case NO. 26..1 JJ-73 or LA 34-73.

11 ,- can be of Iny alsistancl to you. plea- contact our Ottlci.

Sincirely,

Jack H. Galbraith

4.crwtary

49,4
JUG:MMil•

cc: Mr. and Mrs. Charles Manning, 8808 airch Lan.. 67212

Mr. and Ars. Steven Zricksors. 8824 2,rch Lane. 67212

clewal Construction. In.2.. 420 Acadia. 67212

6.1. A. multman. 620 Clayton. f 7203
i

Robert Feldn,br. Superintendent of Central Inspection
ralph *berly. City Clerk
Joe Donnelly. Cantral Irip,etion

L
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

BZA 33-73 and
34-73

PETITION

We, the undersigned, property owners in Block 2, 3, 4

and 5 of Western Gardens Addition to the City of Wichita,

Sedgwick County, Kansas, hereby petition the Board of Zoning

Appeals to grant the requested sideyard variance setbacks in

the above-referenced case now pending before the Board; we

fully understand the implications involved and hereby acknowledge

that we have no objections to the requested sideyard variance

setbacks being granted.

We, the undersigned, further acknowledge that the granting

of the requested sideyard variance setbacks will have no adverse

effect on the adjoining property owners and other property owners

in Block 2, 3, 4 and 5 of Western Gardens Addition to the City

of Wichita, Sedgwick County, Kansas.

Name: Address:
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER
·,ift

OF

BZA 33-73 and
34-73

PETITION

We, the undersigned, property owners in Block 2 , 3, 4

and 5 of Western Gardens Addition to the City of Wichita,

Sedgwick County, Kansas, hereby petition the Board of Zoning

Appeals to grant the requested sideyard variance setbacks in

the above-referenced case now pending before the Board; we

fully understand the implications involved and hereby acknowledge

that we have no objections to the requested sideyard variance

setbacks being granted.

We, the undersigned, further acknowledge that the granting
34

of the requested sideyard variance setbacks will have no adverse

effect on the adjoining property owners and other property owners

in Block 2, 3, 4 and 5 of Western Gardens Addition to the City

of Wichita, Sedgwick County, Kansas.

Name: Address:
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OFFICE OF Board of Zoning Appeals D.ViI February 20, 1974

TO Board of Zoning Appeals
F:OLI I , ··

uncm n. Galbraith, Secretary
-C)/0.IZIN Request for Rehearing of

Cases No. DSA 33-73 und

DZA 34-73

On January 22, 1374, Ihe Board of Zoning Appeals considered
requests for· rchearing of Cases No. BZA 32-73, BZA 33-73 and
B7,7. 34-73. Inas:.,uch as a motion to approve these :requests
resulted in a noot vote (2-2), consideration of the requests
was deferred until the meeting of February 26, 1974. as pro-
viCE·d by Artie].2 VII.C, of the Rules and Regulat.ions of the
Board of Zoning Appeals-

Attached for your information and review are copies of the
regue.,ts for rehear.ina submi.tied by Mr. Wilson (Attachments
1 and 2), the Secretary's January 1 Gth manie) to the Board
(Al.Le.eliment. 3), and excerpts fron: the Doni.-d's meeti.ngs of
October 23, 19/3, and November 27, 1973 (Attachments 4 and
5); involping consideration of these cases. It should be
noted that equcsts for rehearirm have now been filed only on
Cases No. BZA 33-73 and BZA 34-73. A request to allow a new
appli cat.ion to be fil ed on property previously considered has
been filed wi·1·11 regard to Case No. BFA 32-73.

Aiter viewing the submitted requests for rehearing and review-
ing the miltutes of the October and November meetings, it is the
opinion of the Secretary that, although the names of the appli-
Call·l·..9 ]1ave changed, nothing can be seen which would justify the
Secre·tary chaici.ng his positi.on on the five conditic,„s.

It would not appear t}.,at. the Board has authority to resolve
the conflicting claims of the increasing number of parties and
isr.ues involved in t.his matter, since it has authori.-ty only to
consider wheo:(lr or not the five conditions necessary to the
granting of the varienco exist· While sympathiz-31·ig with the
occupants, tho lien c.Lain:.ants, i.he assignoo of the contractors
proceeds and the real o.:tate firm, it is the opinion of the
Secretary that 110 new evidence has been presented which would
enabla the Board to justify all five conditions,

You will recall that previously, I have discussed with vou
Mr, wilson ' s request t.hat the cases be readvertized for public
lienring at t·.lic moetii(J of February 26, 1974, with the under-
standing that in the event the Board granted the requests for
rehearing, it could then proceed to considor tho cases them-
sel„<,s. As you are aware, I polled the Board by telephone, and
a majority of Lhe mol:tbers favored allowing the ca.r:es to ]„.? re.
adverlised. Aiter reviewi.ng the attachments, if the.Board

-re
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Page 2 - Board of zoning Appeals
February 20, 1974

determines there is suffi.cient new evidence to warrant rehearing,
your action would be to approve tile requests and reconsider thecases.

However, if the Board concurs in the Secretary's position that
the evidance is not sufficient to warrant a rchearing, the re-
guests should be denied, and any further action should consist
of an appeal to the District Court of Sedgwick County.
JHG:bar

Attachments

cc: Joe Bogie, Legal Councel, Board of Zoniiig Appeals, w/a
T. Michael Wilson, Attorney, 430 R. H. Garvey Building,

300 West Douglas 67202, w/a
Charles Manning, 8808 Birch Lane 67212, w/a
Mr. and Mrs. Steven Erickson, 8824 Birch Lane 67212, w/a

-1
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ATT'ACIIMENT-1

BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER )

OF

BZA 33-73

44·Pa REQUEST FOR REHEARING

WHEREAS, it has been brought to the attention of the

applicant that a request for a variance has been previously

denied by the Board of Zoning Appeals based upon facts and

evidence presented to it at the Board's meeting of November 27,

1973; whereas, since that meeting numerous facts have been

brought to this applicant's attention which could not have been

shown at the Board' s meeting of November 27, 1973, and further

this applicant shows that additional innocent parties have

become interested in seeing that the requested variance is granted

by the Board, which parties were not interested at the time of the

Board's meeting of November 27, 1973. Therefore, this applicant
T; t hereby submits the following new evidence which could not have

been reasonably presented at the Board's meeting of November 27,

1973, to-wit:

1. Contractor's Insolvency. The contractor
4 2444.: and original applicant for the requested variance,

is now an insolvent corporation. The effect of
the contractor's insolvency leaves this applicant
with no- effective remedy should the variance be
denied.

This applicant has made a considerable
investment in subject property which does not
include what additional amount it would cost the
applicant to buy an equivalent house in today's
real estate market.

2. Innocent Parties. Numerous innocent

parties are now financially involved in subject
property and unless the requested variance is

fi granted, those innocent parties stand to.suffer
financially. Specifically, the following lien
claimants have claims against subject property:

House of Lighting $ 181.07

Vosburgh Wallpaper 76.79

Star Luti.ber Company 2,148.28
853.38Brag Temp

-·41.1 Sherwin Williams 234.88

Thornton & Florence 1,788.32

Sunderland & Son Drywall 760.72

f 2,4%
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Further, Gordon Dotzour, the realtor,who
sold the house to the applicant will lose
approximately $1,600.00 if the real estate
contract cannot be fulfilled. This would be
totally unfair to Mr. Dotzour as he has innocently
invested time and energy into this transaction.

9·2· ;·2·?i:

In addition, the Farmers and Merchants
State Bank of Derby is now assignee of the
contractor's proceeds and has a real interest
in seeing that the requested variance is
granted so that mortgage loans may be closed,
lien claimants satisfied and persons in possession
vested with clear title to the property.

3. - Neighborhood Petition. Even though
this variance requested has been pending and
advertised since September, 1973, no adjacent
Property owners or residents have complained
that they would be adversely effected. In fact,
a petition containing twenty (20) names
representing ten (10) families in the neighbor-
hood have signed the petition requesting the
Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Respectfully submitted,
STINSON, WISDOM & LASSWELL

Attorneys for Applicant #24

4 »39?
By:

VERIFICATION

STATE OF KANSAS )
) SS.

SEDGWICK COUNTY )

T. MICHAEL WILSON, o f law ful age, being first duly

4%3. it sworn upon oath, states:
/51

That he is the attorney for the parties herein;

that he has read the above and foregoing Request'for Rchearing;

that the statements made therein are true and correct.

Subscribed and sworn to before.me, a Notary Public,

this 15,day of February, 1974.

/Notary Public

 STATE NOTARy ruE:Llc !
1 Sedgwick Counti, Ka,15· 1

1 &C- -)1 My Commlilon Expires P
Seplember 24,1974 I

-2-
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ATTACIIMENT 2

13» BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER )

oF

BZA 34-73

REQUEST FOR REHEARING

WHEREAS, it has been brought to the attention of the

applicant that a request for a variance has been previously

denied by the Board of Zoning Appeals based upon facts and

evidence presented to it at the Board' s meeting of October 23,

1973; whereas, since that meeting numerous facts have been

brought to this applicant's attention which could not have been

shown at the Board's meeting of October 23, 1973, and further

this applicant shows that additional innocent parties have

become interested in seeing that the requested variance is granted

My the Board, which parties were not interested at the time of the

49;fy Boards meeting of October 23, 1973. Therefore, this applicant

hereby submits the following new evidence which could not have
4240 been reasonably presented at the Board's meeting of October. 23,

1973,

t.**'Z 1. Contractots Insolvency. The contractor and
original applicant for the requested variance,
is now an insolvent corporation. The effect of
the contractor's insolvency leaves this applicant
with no effective remedy should the variance be
denied.

This applicant has made a considerable
investment in subject property (Astimated by the
applicant at $3,300.00) which does not include
what additional amount it would cost the applicant
to buy an equivalent house in today's real estate

1?1 4033'.
market.

2. Innocent Parties. Numerous innocent
parties are now financially in*olved in subject
property and unless the requested variance is
granted, these innocent parties staftd to suffer
financially. Specifically, the following lion
claimants have claims against subject property:

Star Lumber Company $ 717.06

Delta Electric 889.10

Brag Tomp 1,236.02

Sherwin Williams 56.08

to-wit:

373*fte ...63# '
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Further, Gordon Dotzour, the realtor,who

sold the house to the applicant will lose ·44T
approximately $1,600.00 if the real estate . ...m.
contract cannot be fulfilled. This would be

totally unfair to Mr. Dotzour as he has innocently
invested time and energy into this transaction. ,

In addition, the Farmers and Merchants
State Bank of Derby is now assignee of the
contractor's proceeds and has a real interest
in seeing that the requested variance is
granted so that mortgage loans may be closed,
lien claimants satisfied and persons in possession
vested with clear title to the property.

3. - Neighborhood Petition. Even though ...
this variance requested has been pending and ¥*492
advertised since September, 1973, no adjacent >>·33 · '....

property owners or residents have complained i>>.3.09?.1

that they would be adversely effected. In fact,

a petition containing twenty (20) names
representing ten (10) families in the neighbor-
hood have signed the petition requesting the
Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Respectfully submitted, 6 't€, r. t . .-/%<.

4 STINSON, WISDOM & LASSWELL
Attorneys for Applicant

/f 01u-laot <1$6,«.By:

IF.

VERIFICATION

STATE OF KANSAS )

) SS.

SEDGWICK COUNTY )

T. MICHAEL WILSON, of lawful age, being first duly
:*¢11.En

sworn upon oath, states:

That he is the attorney for the parties herein;

4*2yll that he has read the above and foregoing Request for Rehearing;

that the statements maue therein are true and correct.

Subscribed and sworn to before me, a Notary Public.,

this 15,day of February, 1974.

Notary Public
JANE E. CHICK I

3 STATE NOTARY PUILIC
Sediwick County. K.,ne
All Cominmion Expues 

...=--ltam.31?974
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ATTACHMENT· 3

WICHITA.S.EDGWICK (7-1UN-lY DAN-C

6,·--2 ROPOLITAN knrEA PLANNi:':G rjige•ANTr,'aiNT January 16, 1974

TO

Board of Zoning Appeals
Fent.1

Jack H. Galbraith, socretarr ...·.

SUBJECT Requart for rehearing of cases BLA 32-73, BZA 33-73
and DKA 34-73.

On Deer·rbor 20, 1973, the attorney for the original applicant,
Clowal Construction, Inc., sub-titted rer.rests for rehearing for
cases CZA 32-73, CZA 33-73 and BEA 34-73. Article VIII of tho
Rulas and Regulalions of the Board of Zon.ing Appeals provides
that such requests:

...Shall be in writing and duly verified and
shall bo submitted to the Secretary of the
Board within sixty (60) davs of <91 date of the
Original ·hearing. No recluer·.-- for rehoaring
shall be entertained unless new evidence is
submitted whion could not reas,nably have beon
presented at the previous hearing.

It is further stated that the "Secretary of the Board shall
determine if a rchearing shall bo allowed, however, the applicant
shall have the right: to appeal t.l·ie Secret.ary 's determination to
the Board of Zoning Appeals.

Partaining to case EMA 32-73, the Secretary had previous].7
bean cor:tacted by an al:toingy rcporosenting the owners of subject
proparty, who advised that he was submittir.g a requast for nor-
miss:ion to file a new applicatiou on bellalf of his clients.
Becalise of the unusual circumstances involving the property, in
that both attorneys had an intere;L in this case, and due to the
determination of the Secretary D.lial. the attorney ruprosenting Clawal
Construction, Inc. , and its assienees (the rariners and Merchants
State Bank of Darby) failed to ?resent sufficient now evidence
whic], could not reasonably have boon prosented at the previous
hearing, this request was denied bv the Secretary. The attorncy
for tii'· Clown]- Construct·.ion, Inc. advised tho Socretn.ry that 11,7
wished to exercise hiv right to appeal this determination to the
Board at its next regular Meeting.

t·lith rensect to t]:0 recluests fo - colin,·trU.ng for e,:La:;
1,3.7 43· 73 and 174 34-73 , :1 f ter r,-..... i ....:in, the si.at.ementis sub·-
initt,·.1 by thu et tr,rne':· 9,·n.· the m-,r ) i.ant., it was t:h,0 0:·tormi.na-
tjon of t·!10 9 ·crot.in' th·it none 0.- t.!:c in-orn'ation prove.,i,oil

iinion of the

L
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00..rd of Zoning Appeals
January 16, 1974
Page 2

Secretary that at the Board's meeting of November 27, 1973,
these same points ware made. The facts pertaining to either
case did not appear to have cha.need, and therefore the requests
for rehearing of cascs MA 33-73 and BEA 34 -73 ware denied.
The applicant's attorney again advised the Secretary that ha
Wished to apcal this decision to the Board.

Attached for your i nformation and review are copies o f
the statements submitted by the attorney requesting a rehearing.
Consideration of these requests has been scheduled for your mact-
ing of January 22, 1974. Upon your rev j aw, should you determine
that there is sufficent new evidence to warrant a new hearing,
your action should be to instruct the Secretary to re.advertise
these cases for public liearing. The attorney for Clewal
Cons: Euction, Inc. and its assignces woul 1 Ellen follow the
se'-a procedure as was followed in consideration of the
origi.·.al application (Paragraph A, Article VIII, Rules and
Regrlations of the Board of Zoning Appeals). That is, a new
application, filing fee and statement of jiistification wou]-d
be required.

However, if you coyle:ur in the Secret:cry 's position that the
evidence is not sufficient to warrant a rehearing, tile requests
should be deniad and any further action hv the attorney represent-
ing Clewal Cons·truction, Inc. and its assignees .should consist of
an appeal. to the District Court of Sedgwick County.

JHG:nia

Attachinent

cc: Joe Bogie, Legal Counsel
Board of Zoning Appeals

Le.w Depar l.mant

T. Michael Wilson

Stinson, Wisdom & Lasswell

Attorneys at Law
Suite 430, R. H. Gorvcy Building
300 East Douglas, 07202

Mr. Charla; Manning
S808 Birch Lane, 6-/21.2

Mr. & I.irs. Steven J':rickson

8824 Birch J.:inc, 67212

t7)92·
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Rage 1· EXCERPT FROM BZA NUTES1».a

(TH
October 23, 1973 i.,

,

CUSICK asked if the next three similar requests were to be I.

taken together. GALBRAITH announced that the attorney representing I5L

the applicant in Case No. BZA 33-73 had requested that the case be -
deferred. GALBRAITH explained that after reviewing the Secretary's 

- report where it stated that from the plot plan submitted by the
applicant it appeared that the east side yard also violated the -:
requirements of the zoning ordinance, the attorney had checked
into the matter. After determining that this was correct, he
had submitted a letter requesting that the case be deferred so
that it could be readvertised requesting a variance for both -
side yards.

CUSICK asked if the request could be amended to include the
other side yard without readvertising it.

GALBRAITH replied that it was his opinion that the Board
could not consider a variance for a side yard which had not been
advertised for public hearing and for which adjoining PFOperty
owners had not been properly notified.

GALBRAITH stated he would like to present some background

 on all three cases at the same time. He pointed out the area on
the map and explained the variances requested for Lots 13, 14 and
,18. He pointed out that the Subdivision Committee had recently
recommended the vacation of a portion of·the utility easement
over which the house on Lot 18 was constructed, and this would
be considered at the next Planning Commission meeting. f.

GALBRAITH summarized the five conditions which must be found
2.1 to exist before a variance can be granted. He stated that he
-:

thought it would be difficult to find that all five conditions
M existed when Central Inspection advised that the violations hadaye->

$ been found to exist practically since construction began, and
7 it had been a series of issuing notifications, writing letters,
0% issuing citations and advising that the houses were not to be

occupied unless variances were granted or the houses conformed,
and now all three houses appeared to be occupied.

8. Case No. BZA 32-73 - Clewal Construction, Inc. , 420 Acadia,
Wichita, Kansas, 67212, pursuant to Section 2.12.590.B,
Code of the City of Wichita, requests a variance to reduce
the required side yard setback adjacent-to the east line
of Lot 13 from 6 feet to 5 feet, on property zoned the

/991
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EXCERPT FROM BZA MUTES  Page 2

l

x84¥ft

r

October 23.1973 ' I

"AA" Single Family Dwalling District, and legally described
as Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the north
side of Birch Lane in an area between Wood Avenue and
Tyler Road.

1 K

J

GALBRAITH pointed out that although the application for
Case No. BZA 32-73 had originally shown Clewal Construction, Inc.
as the owner of the properzy, the ownership list indicated that
Patrick B. Sinclair owned the property. He explained that the
applicant's attorney had clarified the matter by explaining that
the deed had been recorded and the Sinclairs were the owners; and
the attorney had corrected and initialed the application to reflect
the Sinclairs as the owners and Clewal Construction, Inc. as the
contractor.

GALBRAITH went on to review the following Secretary's 
report:

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all ·five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which
is unique to the property in question and which is not
ordinarily found in the same zone or district; and is notcreated by an act ion or act ions o f the property owner or ,
the applicant.

3

4

2. That the granting of the permit for the variance wilf not
adversely affect the rights of adjacent property owners or
residents. -22%

94

That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity or
general welfare: and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance). ·.

lEoNia . ,i

=57
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EXCERPT FROM BZA '1NUTES © Page 344/: 0& 1 October 23, 1973

€ '1'ya31

%

4

COMMENTS BY THE SECRETARY:

On January 16, 1973, an application for a residential -
building permit and certificate of occupancy was filed, and -I

building permit No. C66438 was issued to the applicant for the -i

construction of a single family house on subject property (Lot 13).
The site plan accompanying the application indicated that Lot 13 -iw
is 80 feet in width and that the house would be 68 feet in width
and would be located on the lot in such a manner as to observe
the required 6 foot side yards. The Secretary has been advised
that the applicant was repeatedly warned by the Division of Central .//4
Inspection that the side yard setbacks for one or both houses

being built on Lots 13 and 14 were inadequate. The construction

company was notified by the attached letter dated April 11, 1973,
of the violation. The letter further stated that proper steps -.lf,:/3«9»fy
must be taken to correct the violation (s) and that occupancy IBER'$-would not be permitted unless a variance was granted or the ./li/9/ '*hs,#:-
proper setback obtained. L-*40 *32.

0. Li

The ·applicant continbed construction, and on September 5,
1973, Central Inspection issued a notice stating that variances
must be obtained or the structures must be altered to obtain the
required 6 foot side yard on or before September 12, 1973, and
that failure to ccmply with thi3 1-Otice would be followed by

rprosecution. The applicant subsequently filed requests for
variances· from the Board of Zoning Abpeals.

1··i: It should be pointed out that although an application for a
. building permit is also an application for a certificate of occu-

pancy, when an inspector notifies a·builder/owner that the dwelling
42 under construction is in violation of the zoning ordinance or

; 04+L
building code, the structure cannot legally be occupied until

24»-2 such violation is corrected. All three houses for which the

applicant has had to file variance requests now have families
I living in them despite notification that.they were not to be

occupied. It should also be pointed out that, although the
application lists the owner as Clewal Construction Inc., the

MERE abstract ownership list indicates Patrick B. Sinclair as the
owner. The attorney should clarify this prior to the meeting.

Uniqueness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was ir fact created by actions of the applicant

*249
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EXCERPT FROM BZA .*NUTES 0 Page '4

October 23, 1973

(owner) since it is impossible to construct a 68.2 foot house on
an 80 foot lot and observe the required 6 foot side yards; in
addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

Adjacent Property:

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not have
an adverse affect on adjacent property owners inasmuch as side
yard requirements are established to provide structures with
adequate air, light and space, and the side yard of Lot 13 which
is in violation adjoins the side yard of Lot 14 which is also in
violation, reducing the distance between dwellings to approximately
9 feet, and the roofs of both structures extend into the side yards.

Hardship:

Although recognizing the problem created for the oocupant,
A**'·

it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as the applicant was
informed that the structure was in violation of the required
side yard setback and it was not to be occupied until the violation
Mas corrected or a variance obtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however,
the requested variance is for a side yard that is interiorly
located.

f»91{1z
Spirit and Intent:

In the opinion of the Secretary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to 3%1

the fact that the zoning ordinance requires a minimum side yard

of 6 feet for single family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these
requirements.

449
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EXCERPT FROM BZA .·7NUTES
October 23, 1973

2.7 f RECOMMENDATION:

l.-

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation of
the Secretary that the application for variance not be approved.

RT

T. MICHAEL WILSON, attorney for the applicant, addressed the
Board on behalf of his client. He stated that first he would

like to eliminate any idea that anything was done with an intent
to violate any zoning ordinance. He explained that the project
was started shortly after the application for a building permit
was filed last January. The building permit that was taken out
was for a 68 foot house on an 80 foot lot, and clearly, if
positi.oned correctly, that would comply with the 6 foot side yard
regulations. He stated that was the intent of Mr. Suter, head
of Clewal Construction. When the house was staked prior to
excavation that was exactly how it was staked -- as a 68 foot
house. He said apparently, although there was no explanation
for it, the subcontractors were in there and the stakes.were
knocked down, and rather than advise people in charge that a
stake had been knocked down, somebody just put the stake back in,
and this was possibly how the house got off the correct side yard
measurement. WILSON stated they were offering this as a possible
explanation of what had happened. ne reminded the Board that last t

, January was a time of adverse weather and there was a great deal

of mud, and possibly a vehicle was driven in and slid over and knocked down one of the stakes. WILSON sta ted this was another
possible explanation, but Suter and the officials of Clewal
Construction did not know how this happened. He emphasized that 1

this was not done intentionally or with any intent to violate any i
side yard ordinances. IILSON explai.ned that apparently those in e
charge failed to recheck the stakes prior to the time excavation
was done. He added that the foreman in charge of the three pro-
jects for which variances had been requested had since been
terminated from the company, for obvious reasons.

./4

1*A

2%51

WILSON stated the problem that arose in this case was that
all three. of those homes were occupied. He stated that although
he would not dispute that Central Inspection repeatedly warned
his client from the beginning that the houses were in violation,
as they said they did, he would certainly question whether that
was true or not. He said he thought that probably Suter was
advised, that he was probably told, but certainly not in a letter
form --that there was no evidence of that. Me felt that these
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were apparently verbal warnings. The only written request was
in April, after a time the construction of the houses had
progressed to the point where the foundation was poured and
a great deal of the construction of the home was completed.
At that point, WILSON explained, his client was led to believe
it was a matter of requesting a variance, and he did not file
the case at that moment because he was let to believe it did
not have to be, but could be done at some future date. He stated

his client was in a great deal of financial difficulty and even
if he had been required, or if he had known the applications had
to be made at that moment, he was not sure Suter would have had
the appropriate filing fee -- or legal fees -- to do so. For that

reason he did not make the applications any sooner than he did.

WILSON stated that when a notice went out the last part of
August, that he must make application for a variance or else
prosecution would result, Suter advised his counsel of the problem
and the applications were filed. WILSON said he did agree with
the Secretary that in regard to the five conditions which had
to be met. "uniqueness" would be difficult to justify, other than
the fact this was not a situation created deliberately by his
client -- negligently maybe -- but not deliberately. When Suter
was advised that something would have to be done about it, he did,
with due diligence, proceed to file the applications.

*ditfic
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WILSON pointed out the variances requested in Cases No.
BZA 32-73 and BZA 33-73 still provided 9 feet between structures,
and under the circumstances he did not think anyone would be
affected since these were internal side yards. He thought it
(9 feet) was still within the spirit and intent of the zoning
ordinance requirement of 6 foot side yards, and there would be
no adverse effect on the public welfare by shortening the two
side yards by some 3 feet. He emphasized it was not a deliberate
act, and said he would be glad to answer questions from the Board.

CUSICK asked if anyone was present to speak in opposition.
No one appeared to oppose the request.

GALBRAI'PIT pointed out that representatives from the Central
Inspection Division were present to answer any questions the
Board might have.

CUSICK stated that the Board had run into this type of case
before, and it was always difficult when a licensed contractor
made this kind of mistake. Once it is dono, the question arises

14»3943=
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what can be done -- cut off the house ? Hc mentioned the Board

had required a house to be moved to conform with a front yard
setback less serious than this. CUSICK said he would have to
agree than on an error from a licensed contractor it was awfully
hard to justify that was a permissable error to make. In some

cases where a homoowner did his own work and made a mistake, that
was understandable. He said he assumed that the reason contractors
were licensed was so that they would be aware of this sort of thing.

WILSON stated that to his knowledge the applicant had never
before violated the side yard requirements. Ile pointed out that
the side of the house for which a variance was requested in
Case No. BZA 32-73 was the living quarters of the house, not the
garage, and this would have a very adverse effect on the people
li.ving in the house. He said this had all come up because they
were trying to close the real estate deal and could not convey
title with this matter pending. He said, like the Board, he
did not know what could be done. It's a brick home --do they
knock down the wall of the house with a sledge hammer and move
it in? He said he.understood that the Board could not just say
"Well, it's a mistake".

CUSICK said "No. not three times."

01-3

< WILSON pointed out that it was three times under the same
conditions, with the same foreman in charge. It'was not a sit-
uation where there were three separate incidents divided by a
span of time. It simply resulted from the acts of one individual
the foreman on the job who did not properly supervise construction
of the homes, and this person was no longer with the company.

PAK.

CUSICK said he would be interested to hear the representative
4 9--A from Central Inspection relate how many times he discussed this

matter and with whom.

JACK KIRKBY from the Division of Central Inspection replied
that he would agree that the superintendent on a job was respon-
sible for the inistake, but he thought that if'Mr. Suter had super-
vised his superintendents a little more it would not have happenedggual

2

since it could have been rectified long before the house was
framed up.

CUSICK asked if they were notified of tliis when he checked the
foundations.
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KIRKBY replied that ho talked with the man on the job, who

said they would do somethi.ng about it right away. He explained
he only got through the area on regular checks about once
every two months, and by the time he got back the framing was done.

WILSON said that apparently he had talked with the job
foreman and not Mr. Suter. KIRKBY said he had tried to reach
Mr. Suter, but could not get in touch with him.

WILSON said he would suppose, based on that, that he (the
foreman) had probably talked with Mr. Suter and advised him that
the inspector had been out and had indicated to him that something
would have to be done,+whether this would be in the form of a
variance application or not, he did not know. But obviously that
was the impression Mr. Suter had, so work progressed with this

j house.

KIRKEY stated he had advised him (the foreman) at the time
not to do any more work on the house.

WILSON stated that the only thing he could say to that was that
apparently that message was not conveyed to Mr. Suter.

TAYLOR asked i. f he (Wilson) did not think some question would
,have come to mind by way of the letter, and specifically

occupancy will not be permitted unless a variance is granted"
and all three houses were occupied. Surely if he had been in
business a number of years he would be aware of some of those
ordinances.

CUSICK pointed out that the letter was written in April.

WILSON said the Board would have to understand that the house
was framed at that point.

CUSICK said he understood that, but that Suter went ahead and
sold the house despite this warning and put people in it.

TAYLOR said surely Suter would have investigated or inquired as
to what was necessary to be done.

WILSON said he believed that Suter was led to believe all
along that he would simply have to apply for a variance and this
thing would be granted, and that would take care Of the matter.

Jped,
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He stated that it would be his recommendation that for future

situations like this, Central Inspection go to the job site with
some sort of court order and stop any further construction on
the house -- simply telling someone on the job site really did
not get the job done.

CUSICK stated that the letter of April 11th should have gotten
the job done. He said that frankly he was adverse to saying the

houses could not be left as they were, but he was more adverse to
the assumption that the request would be granted back in April
and the fact that at that time nothing was done.

WILSON said that as he had indicated, at that point his client
was not in a financial position to do anything.

CUSICK stated that there was even a provision for that, that

the Board could have heard the requests regardless of the applicant's
financial· condition. -

RICHARDSON asked Mr. Kirkby if the conversation he had with
the foreman on the job occurred before construction started on
the foundation.

KIRKBY said the foundation was in and the framing was started.

RICHARDSON added that the violation still could have been
corrected.

KIRKBY agreed it could have been, and at much less expense
at that time than at present.

WILSON stated that he did not think that the language in the
letter was strong enough: - - "the side yard setback is not

adequate. It will be necessary for you to determine which house
(or both) is in violation and take prober steps to correct this
violation. Occupancy will not be permitted unless a variance
is granted or proper setback is obtained." WILSON said he did

not think it was strong enough to indicate to his client that he

must cease all future construction on this house until he went

before the Board of Zoning Appeals to make application for a
variance. He said the applicant had never boon in that difficulty
before, and he did not believe he understood that to mean he must
cease all construction on the house until a variance was applied for
and granted.
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CUSICK asked how long Mr. Suter had been building houses.
WILSON said he could not answer that question.

te f

CUSICK asked if Suter held an official contractor's license.

WILSON said he was sure he did.

CUSICK said he was sure when he was told the house could
not be occupied, and that's the product he was selling, he under-
stood exactly what was meant, and he would have to take exception
to that (statement).

MRS. TAYLOR pointed out that the last phrase was pretty direct:
" It will be necessary to rectify this situation immediately. "

MOTION: CUSICK said be would have to move denial

of Case No. BZA 32-73. TAYLOR secanded the motion.

CUSICK said he would concur with the Secretary's 439*D

report that the five conditions could not be justified
and in view of the fact that written notice had been

given as far back as April 11, 1973, and that as a
licensed contractor the applicant knows the
regulations, for those reasons he would move for
denial. The motion carried unanimously that the
application be denied inasmuch as the Board failed
to find the five conditions necessary to the granting
of the variance, as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 32-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, by T. Michael Wilson, Suite 430, R. H. Garvey Building,
Wichita, Kansas, requests a variance to reduce the required side
yard setback adjacent to the east line of Lot 13 from 6 feet to
5 feet on property zoned the "AA" Single Family Dwelling District,
and legally described as follows:

ff¥»4 ./.
Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
north si.de of Birch Lane in an area between Wooa
Avenue and Tyler Road. ... \., %.f''tur.:
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WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of October 23, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris-

diction to consider said request for a variance under the provisions
of Section 2.12.590.8, Code of the City of Wichita; and

39
Aid

WIEREAS, the Board of Zoning Appeals has found that the

variance does not arise from such condition which is unique to the
property in question, and was in fact created by the actions of the
applicant (owner) since it is impossible to construct a 68.2 foot

house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

0
EXCERPT FROM BZA 6/AUTES Page 11

WHEREAS, the Board of Zoning Appeals has found that the

granting of the permit for the .variance would have an adverse
effect on adjacent property owners inasmuch as side yard require-

ments are established to provide structures with adequate air,

light, and space. and the side yard of Lot 13 which is in violation

'adjoins the side yard of Lot 14 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the roofs

of both structures extend into the side yards.

WHEREAS, the Board of Zoning Appeals has found that,

although recognizing the problem created for the occupant,- the

strict application of the provisions of Title 28 would not con-

stitute unnecessary hardship upon the applicant/owner inasmuch

as the applicant was informed that the structure was in violation

of the required side yard setback and it was not to be occupied

until the violation was corrected or a vatiance obtained; and

9*46
4%;32*t

..1333*t

WHEREAS, the Board of Zoning Appeals has found that

although ·it is difficult to find the variance desired would not
adverdely affect the public health, safety, or general welfare,
the requested variance is for a side yard that is interiorly
located; and

*mi,R.,9:,...#T.'.

WHEREAS, the Board of Zoning Appeals has found that the

granting of the variance desired will be opposed to the general
spirit and intent of Title 28 due to the fact that the zoning
ordinance requires a minimum side yard ®f 6 feet for single
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family dwellings and it is not possible to construct a 68.2 foot
house on an 80 foot lot and observe these requirements; and

WHEREAS, each of the five conditions required by
Section 2.12.590.8, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zon ing
Appeals of the City of Wichita that this request for a variance

to reduce the required side yard setback adjacent to the east
94 line of Lot 13 from 6 feet to 5 feet, on property zoned the "AA

Single Family Dwelling District, and legally described as:

Lot 13, Block 3, Western Gardens Addition to
Wichita, Sedgwick County, Kansas. Generally
located on the north side of Birch Lane in an

area between Iqood Avenue and Tyler Road.

be denied.

ADOPTED AT WICnITA, KANSAS, this 23rd day of October,
1973.

S/S Kenneth M. Cusick
Kenneth M. Cusick, Temporary
Chairman

ATTEST:

S/S Jack H. Galbraith

Jack H. Galbraith, Secretary

9. Case No. BZA 33-73 - Clewal Construction, Inc. 420 Acadia,
Wichita, Kansas, pursuant to Section 2.12.590.B, Code of
the City of Wichita, requests a variance to reduce the
required side yard setback adjacent to the west property
line from 6 fect to 4 feet on property zoned the "AA"
Single Family Dwelling District, and legally described
as Lot 14, Block 3, Western Garder Addition, Wichita,

Sedgwick County, Kansas. Genern....7 located on the north
side of Birch Lane in an area bet·ween Wood Avenue and

Tyler Road.
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GALBRAITII explained that the attorney for tile applicant
had requested that this case be defo rred so a variance could be
requested for the other side yard and it could be readvertised
for public hearing for the meeting of November 27, 1973.

MOTION: CUSICK moved, RICIIARDSON seconded, and it
carried unanimously that Case No. BZA 33-73 be
deferred to the November 27th meeting.

10. Case No. BZA 34-73 - Clewal Construction, Inc., 420 Acadia,
Wichita, Kansas, pursuant to Section 2.12.590.B, Code of
the City of Wichita, request a variance to reduce the re-
quired side yard setback adjacent to the north line of
Lot 18 from 6 feet to 3 feet on property zoned the "AA"
Single Family Dwelling District and legally described as
Lot 18, Block 3, Western Gardens Addition, Wichita, Sedgwick
County, Kansas. Generally located on the east side of Birch
Lane in an area between Wood Avenue and Tyler Road.

*FBI

:f

GALBRAITH pointed+out the area on the map and reviewed the
following Secretary's report:

.t JURISDICTION

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

2. That the granting of the permit for thevvariance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in tlie application.

ETR¢

4, That the variance desired will not adversely affect the pub-
lic health, safety, morals, order, convonionce, prosperity ./4
or general welfare; and

>*MI
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5. That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance) .

QQMMENTS BY THE SECRETARY:

On December 27, 1972, an application for a residential build-
ing permit and certificate of occupancy was filed, and building

- permit No. C66196 was issued to the applicant for the construction
of a single family house on subject property (Lot 18). The site

plan accompanying the·application indicated that Lot 18 is 80 feet
in width and that the house would be 68 feet in width and would
be located on the lot in such a manner as to observe the required
6 foot side yards. The Secretary has been advised that the appli-
cant was given several verbal warnings by the Division of Central
Inspection that the side yard setback was inadequate.

On September 5, 1973, Central Inspection'issued a notice stat-
ing that a variance must be obtained or the structure must be
altered to obtain the required 6 foot side yard on or before
September 12, 1973, and that failure to comply with this notice
would be followed by prosecution. The applicant subsequently
filed a request for variance from the Board of Zoning Appeals.
In addition to cxtc.:dirg into the- north side yard approximately

' 3 feet, the dwelling also encroaches on·the 5. foot utility
easement adjacent to the north property line, and vacation case
No. V-0660 has been filed to vacate this easement.

It should be pointed out that although application for a
building permit is also an applicati.on for a certificate of
occupancy, when an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning

4 ordinance or building code, the structure cannot legally be
1 occupied until such violation is corrected.

Uniqueness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was in fact created by actions of the applicant
(owner) since it is impossible to construct a 68.2 foot house on
an 80 foot lot and observe the required 6 foot side yards.
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It · is the opinion of the Secretary that inasmuch as the
dwelling adjacent to the north of subject property maintains a

larger than average side yard of approximately 8 feet, the
desired variance should have no adverse effect on adjacent
Property, unless there is later an addition to the house.

Hardship:

Although recognizing the problem created for the occupant,
it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as a structure is not
to be occupied until a violation is corrected or a variance
obtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to

find the requested variance would not adversely affect the public

safety, health, morals, order, convenience, prosperity or ·- eneral
welfare; however, the area in violation is interiorlv locited.

Spirit and Intent:

In the opinion of the Secretary,.the variance desired will
be opposed to the general spirit and intent of Title 28 due to

the fact that the zoning ordinance requires a minimum side yard

of 6 feet for single family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these

requirements.

RECOMMENDATION:

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation

of the Secretary that the application for variance not be approved.

GALBRAITH announced that the Board had received a letter frim

Mr. G. A. Ilultman, an adjacent properly owner to the east, who

stated that he objected to the variance because he thought that

6 foot side yards wore almost too small.

Afe
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4 CUSICK asked how long the first house (BZA 32-73) was.
GALBRAITH replied that it was 68.2 feet long, the same as the
house currently being considered. The house on Lot 14 (BZA 33-73'
which was deferred) was 68.1 feet long, and all were placed where
the lots were approximately 80 feet wide.

T. MICHAEL WILSON, representing the applicant, stated that he
1UP;

presumed the Central Inspection Division would again state that
they verbally warned contractors, or foremen, on the site that
they were in violation. However, WILSON said he was not able to
see any evidence that any written notification was ever sent to
Mr. Suter, President of Clewal Construction. He said that if
there was any written documentation of any warning whatsoever
relative to that, he was unaware of it.

JACK KIRKBY, from the Central Inspection Division, stated
that he sent a notice on the violation in September. 1*44*

WILSON said that when they filed the application, in
September after receiving the notice. Prior to that, WILSON said
he presumed there had been some oral notification.

KIRKBY said that this mistake was not brought to his attention
 until the man on the construction job told him about it.

CUSICK said that the oddity here was that all three houses
were within 0.1 foot of being exactly the same length, which
seemed the strangest part of the whole application to him.

0OTION: CUSICK said he moved the denial of the
application, TAYLOR seconded, and it carried
unanimously that the request be denied for the
same reason as in the first application --
a licensed contractor knows the· regulations, and
the five conditions necessar'y to the granting
of the variance could not be found to exist, as
shown by the adoption of the following resolution:

2/·
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RESOI,UTION NO. BZA 34-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, by T. Michael Wilson, Suite 430, R. H. Garvey Building,
300 West Douglas, Wichita, Kansas, requests a variance to reduce
the required side-yard setback adjacent to the north line of Lot
18 from 6 feet to 3 feet on property zoned the "iwi' Single Family
Dwelling District, and legally described as follows:

Lot .1.8, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. General].v located on the
East side of Firch Lane in an area between Wood
Avenue and Tyler Road.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the

meeting of October 23, 19'/3, consi.der said application; and

WHEREAS, the Board of Zoning Appeals has proper juris- 9%64 443*.
diction to consider sai.d request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning. Appeals has found that the
variance does not arise from such condition which is unique to

the property in question, and was in.fact created by actions of
the applicant (owner) since it is impossible to construct a 68.2
foot house on an 80 foot lot and observe the required 6 foot side
yards; and .i%2&9

WHEREAS, the Board of Zoning Appeals has found that the

granting of the permit for variance will not adversely affect the
rights of adjacent property owners or residents inasmuch as the

dwelling adjacent to the north of subject property maintains a

larger than average side yard of approximately 8 feet; and

WHEREAS, the Board o f Zoning Appeals has found that
although recognizing the problem created for the occupant, the -32
strict application of the provisions of Tit].e 28 would not con-

stituto unnecessary hardship upon the applicant/owner inasmuch

as a structure is not to be occupied until a violation is corrected

or a variance obtained ; and

45944,
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ATTEST:

S/S Jack TT.

Jack H. Galbrait
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REAS, the Board of Zoning Appeals has found that
s difficult to find the requested variance would
affect the *ublic safety, health, morals, order,

prosperity or general welfare, the area in violation
located and

@Frv

WHEREAS, the Board of Zoning Appeals has found that the E:23%:2434/JI
desired will be opposed to the general spirit and intent 12:f - 9%34*mm

ppy:o'.cli:."p'€*28 due to the fact that the zoning ordinance requires a r ' A ./1di;43ide yard of 6 feet for single family dwellings and it is
ble to construct a 68.2 foot house on an 80 foot lot and , c ..;745*4,4 b

£. 41hese requirements; and t: ·€·

S, each of the five conditions required by Section
of the City of Wichita, to be present before a

granted has not been found to exis-t.

THEREFORE, BE IT RE SOLVED by the Board of Zoning
City of Wichita that this request for a variance

required side yard se tback adjacent to the north
from 6 fee t to 3 fee t on prope r ty zoned the "AA"

Dwelling District, and legally described as:

8, Block 3, Western Gardens Addition to Wichita,

ick County, Kansas. General].v ].ocated on the

si.de of Birch Lane in an area between Wood

2 and Tvler Road.

ADOPTED AT WICHITA, KANSAS, this 23rd day of October,

S/S Kenneth M, Cusick

Kenneth M. Cusick,

Temporary Chairman

Gal.braith

Secretary

..10«'
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No*ember 27. 1973

Case No. BZA 33-73 - Clewal Construction, Inc., 420 Acadia,
Wichita, Kansas, pursuant to Sdction 2.12.590.B, Code of
the City of wichita, requests a variance to reduce the re-
quired side yard setback adjacent to the west property line
from six feet to four feet and to reduce the required side
yard setback adjacent to the east property line from six
feet to five feet, on property zoned the "AA" Single Family
Dwelling District and legally described as Lot 14, Block 3,
Western Gardens Addition to Wichita, Sedgwick County, Kansas.
Generally located on the north side of Birch Lane in an. area
between Wood Avenue and Tyler Road.

MCMURRY pointed out the area on the map and reviewed the
following Secretary's report:

JURISDICTION:

The Board has jurisdiction to consider the variancd request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

That -„c vcu .i--nue reques:eu -Libes from such cwldition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

2. That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

4. That the variance desired will not adversely affect the public
health, safety, morals. order, convenience, prosperity, or
general welfare; and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance).

t
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November 27. 1973.

r
COMMENTS BY THE SECRETARY:

L

On December 27, 1972, an application for a residential build-
ing permit and certificate of occupancy was filed, and building
Permit No. C66195 was issued to the applicant for the construction
of a single family house on subject property (Lot 14). The site
Plan accompanying the application indicated that Lot 14 is 80 feet
in width and that the house would be 68 feet in width and would be

located on the lot in such a manner as to observe the required 6
foot side yards. After several verbal warnings by the Division
of Central Inspection that the side yard setbacks for one or both
houses being built on Lots 13 and 14 were inadequate, the con-
struction company was again notified by letter (attached) dated
April 11, 1973, of the violation. The'letter further stated that

proper steps must be taken to correct the violation (s) and that
occupancy would not be permitted unless a variance was granted or
the proper setback obtained.

9·

The -applicant contin-ued construction, and on September 5,
1973, Central Inspection issued a notice stating that variances
must be obtained or the structures must be altered to obtain

the required 6 foot side yard on or before September 12, 1973,
and that failure to comply with this notice would be followed

by prosecution. The applicant subsequently filed requests for
variances from the Board of Zoning Appeals.

7

34*fit

r.4,12:*Of.%"rip,bp.
9%6497

7

It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy. when an inspector notified a builder/owner that the )13
dwelling under construction is in violation of the zoning ordi-
nance or building code, the structure cannot legally be occupied
until such violation is corrected. All three houses for which

the applicant has had to file variance requests now have families
living in them despite notification that. they wore not to be
occupied.

In the plot plan submitted with the original application,
the surveyor omitted the dimension for the side yard at the
southeast corner of the house, which also appeared to be in
violation of the 6 foot required side yard setback. Since

the information subsequently provided by the applicant's

surveyor indicated the side yard was on.ly 5.5 feet at this
point, it was the action of the Board of Zoning Appeals, at

the meeting of October 23, 1973, to defer Case No. BZA 33-73

at the applicant's request so that the amended variance request
could bo adverti.sad and scheduled for public hearing,

4%.

J

L +



L

. EXCERPTS FROM BZAUTES 0
Rage 3

November 27, 1973

Uniqueness:

It is the opinion of the Secretary that the variance re-
quested does not'arise from such condition which is unique to
the property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.1 foot
house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

Adiacent Property:

It is the opinion of the Secretary that it is difficult to
'find that the granting of the permit for variance would not have
an adverse effect on adjacent property owners inasmuch as side
yard requirements are established to provide.structures with
adequate air, light, and space, and the west side yard of Lot 14
which is in violation adjoins the side yard of Lot 13 which is
also in violation,' reducing the distance between dwellings to
approximately 9 feet, · and the roofs of both structures extend
into the side yards.

Hard::dlle:

Although recognizing the problem created for the occupant,
it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as the applicant was
informed that the structure was in violation of the required
side yard setbacks and it was not be be occupied until the a©f¢3
violation was corrected or a variance obtained. 9MP

?6
Public Interest:

It is the opinion of the Secretary that is is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however, 324
the requested variance is for side yards that are interiorly
located.

Spirit and Intent:

In the opinion of the Secretary, the variance desired will '' r . .62

be opposed to the general spirit and intent of Title 28 due to

 t.
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the fact that the zoning ordinance requires a minimum side yard

of 6 feet for single family dwellings and it is not possible to -
Construct a 68.1 foot house on an 80 foot lot and observe these
requirements.

RECOMMENDATION:

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.

T. MICHAEL WILSON, attorney for the owner-applicant, said he
Wished to provide more clarification as to how this situation
developed. He said he believed the statement in the Secretary's
report saying that the building permit was taken out in December
was correct, but he thought the actual construction of the home
began some time in February of 1973. WILSON reminded the Board 8%
that at that time there was a great deal of rain and the lot was
very muddy. At that time the lot was staked for the foundation

and then apparently, although nobody seems to know, the stakes
were removed and then replaced and shifted in such a way that
it was not possible to construct the house without violation of
the side yard requirements of 6 feet on each side.

#/

454·

¥%11*.·,

424¢

WILSON said that he thought the Secrerary's report related
that several verbal warnings were given to the contractor that
he was in violation --this was after the foundation had been

poured and the framing was up. At this point, WILSON said, as

he understood it, several men from the Central Inspection Division
advised orally somebody on the job site, nobody seemed to know
for sure who --apparently it was a foreman, or simply a workman
out there, it might have been a subcontractor--no one seemed to
be sure. WILSON stated they did know for sure that Walt Suter,
the president of Clewal Construction, was not advised at that
point orally. The letter attached to ·the Secretary's report
indicated that on April ·llth a letter did go out addressed to
Mrt Suter advising him that 8824 Birch Lane, the house in question,
was in violation of the side yard setback, and it further advised
that he must determine which house was in violation and take steps
to correct that violation. The letter also stated that orcupancy
wou] 1 not be permitted unless a variance was granted or the

proper setback was obtained.

4>P> ...0
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WILSON pointed out that this particular letter was addressed
to 7271 West Central which was the corporate headquarters for
Clewal construction. He noted, however, that Mr. Walt Suter, the
President of that corporation, at that point in time was not

9% --- effectively running the corporation. WILSON acknowledged Suter
wue 9....uent or tne company at tnat time, but said he really
had no control over it. WILSON said a foreman, apparently, had

- taken over most of the responsibility for the construction in the
West part of the city, and with respect to this notice, Walt

21/ Suter did not remember whether or not he received it personally.
WILSON said possibly somebody, the foreman, had picked up the
notice, read it, and rather than admit that he had made a mistake
in allowing the foundation to be poured and construction to con-
tinue, he simply threw the notice away 'or disposed of it so that
Walt Suter was not advised.

WILSON said that after this time, after'the home was con-
structed, on or about September 5th, a notice did go out from
Central Inspection addressed to Mr. Walt Suter, again at the
corporate headquarters; and it advised him that 8824 Birch Lane
was in violation and he should take st · s to apply for a side
yard variance, or alter the structure to obtain the required 6 foot
Ride yard.

WILSON stated at this point Suter· came to their law office, upon · b€%13*;
the first time of being notified there was a problem with respect , t di J'>14·

to the side yard, and that's when they immediately applied for **a
the variance. At that time with respect to this piece of property,
8824 Birch Lane, it was not occupied on September 5th, and it
had not been occupied up to this point. In approximately June the
house was looked at by Mr. and Mrs. Steve Erickson, with the

4 'RZE
idea of purchasing the home. (WILSON indicated that Mr. Erickson #49
was present at the meeting.) WILSON said a contract was signed 2*22&.,

for the purchase of the home on or about·June 15th with the idea %*22
that the home would be completed in 30 days. The home was not 1,1?tebttisp

1.6-%completed in that time. :':191:i.·.st,4 Mjk,=*

N
WILSON explained that Mr. Erickson was starting a job as a

pharmaceutical salesman and was under great pressure to get in a
home because he had to operate his office out of his home, and
he had to have business cards, stationary, etc. made up, and he
had to have a headquarters. WILSON said he believed Mr. Erickson
was advised by his employer he would have to either get in a home 2&*i

t39.·
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or else he was going to lose his job. WILSON said when Mr.
Erickson presented this j.nformation to the real estate people 
and Mr. Suter, they indicated to him they would get as much of
the home completed so he could get into the home and live there,
and than a contract would be out to complete the home as quickly
as possible. This was done, and then prior to the time the2:-

Ericksons moved in, (again Wilson remined the Board that September
5th was the time Mr. Walt Suter was first advised as to the problem),
Suter indicated to the Ericksons they could not move in because
of this problem, since Suter was advised he could not get people
into the home. At this point the attorneys were filing the
variance application.

/M- WILSON explained that Mr. Suter and Mr. Erickson went to
the mortgage company involved and advised them of'the problem.
The mortgage company at this point would not close the loan
because of the problem. Consequently, an agreement was drawn
up between Clewal Construction and the Ericksons relative to

, the fact that a variance request had been applied for with the
City, and upon the granting of the variance the loan would be
closed. And the parties wore moved in on or about Septemhar 18th,
after the application was submitted for the variance. WILSON said

that at that point he supposed Mr. Suter felt that as long as
he had applied for the variance that there would probably.be
no problem in getting the variance granted, and there was no
problem in moving the Ericksons in under their circumstances.
WILSON said that was the history up to about September 18th. As

if- the Secretary' s report indicated, two other resj.dences were in
violation, and their applications for variance were denied the12-

9-
previous month.

. y 3
r.- 4

WILSON stated that a number of things had occured since
that time that he thought changed the circumstances. He said

if it was the Board' s feeling a month ago that the problem was
created by Clewal Construction and Wart Suter, and therefore they
must pay for it via not granting of the variances, that was fine -
that was probably true at that point.

3%

944%9

LI/3
319

WILSON said that in the meantime, Clewal Construction had
"gone under " -- they were no longer building, Mr. Suter was no
longer a contractor, he was no longer building any homes in the
ci.ty. WILSON explained that the Derby State Bank had taken over

all of the property that Clowal Construction had previously bcon . 1

944
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building, and their law firm had.contacted a reputable builder
to finish up all of these homes so that they could get all of 'Iz:
the mortgages closed and get the people into the homes, satisfy
any secured credi.tors, lien claimants, etc. that there might be,
and in effect get this corporation in a situation where the least
harm would be done. He said he re ferred first to getting people
like the Ericksons in a home, getting their loan closed, and

1 -

letting them be happy homeowners without a problem like this
liOver their heads; and also to taking care of as many creditors

as they possibly could, which obviously could not be done until ill
they could get the loans closed on these homes .

N:#Aut.
%4

4-

WILSON said he wanted to make sure the Board understood
, that Clewal Construction was no longer in existence; Mr. Walt

Suter was no longer a contractor, and they did not suppose he
ever would be a contractor in the City of Wichita again. The

people who were respons ible, the foreman on the job s ite that
allowed this matter to occur was fired, and no longer worked
for Clewal Construction after this problem came to light.

*42 :.7 0 t-

%491.:

040
With respect to the five conditions which have to be shown

in order that the Board could justify granting a variance, WILSON4.11

pointed out that one of the requirements was "uniqueness". He
stated that the Secretary pointed out that it was impossible to
construct a 68.1 foot house on an 80 foot lot and observe the
required 6 foot side yards. He acknowledged that mathmatically
that was true; however, he said that 'Clewal was not trying to
build a 68.1 foot house on an 80 foot lot. He pointed out that
as the plot plan showed it was not simply a square lot with an
80 foot front on it -- it got wider toward the back, and if
the house had been built maybe 6 feet further back on'the lot,
there would have been no problem, even though it was a 68. 1
foot home. WILSON said obviously what had happened was that
when the home was staked out it was simply brought forward a
little bit -- hopefully it was a mistake. He said he could not

imagine anyone deliberately putting it in that position knowing
there was· a 6 foot side yard requirement. He said he thought it
was not quite as belligerent as it appeared to be, they were not
trying to construct a 68.1 foot house on an 80 foot lot.

B*.

73/PA' 43 -

3/ 9
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With respect to adjacent property, WILSON said that to his
knowledge no one in the neighborhood had oven raised any comment
on the matter. He said he believed there was a letter from at.
gentleman who owned a lot across Tyler Road who said that he did

• r.
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: not believe 6 foot side yards were enough, but thar was witn respect to another piece of property, and not 8824 Birch Lane.
He said this was the only person who ever raised a question,
and he did not come to the last meeting, but sent a letter which
was probably attached to the Secretary's report for one of the
other BZA cases.

02

Ji#-
With respect to the condition of hardship, WILSON said he

did not know what. more he could say than they had already. He
said he realized that the ordinance called for hardship to the

94.- owner/applicant, but he did not know who the owner/applicant was
at that point. It was not Clewal Construction. Technically,
they were simply no longer in being. He said he supposed if itMil

·r was anybody, it was the Derby State Bank. He pointed out that Mr.
and Mrs. Erickson, all of the lien claimants and any other number
of people were going to be harmed if the variance was not granted.
WILSON stated certainly Mr. Erickson could tell the Board the
hardship he would suffer. He had lived in this home for a

couple of months, and like any homeowner would do, he had made
a number of changes to the home and used his own money to do that.
He said the mortgage company was going to lose, all of the lien
claimants would lose, and it would mean moving a man and his wife

. out on the streets. He stated that Erickson did not go out and
buy the home knowing there was a problem -- he had no idea
the real estate people had no idea; the mortgage company had no
idea -- nobody with any authority to act had any idea that there
was a violation or a problem until this notice on September 5th
was received by Mr. Walt Suter personally and taken to his
attorneys.

CUSICK asked how a house could be sold without the occupancy
permit having been issued. He said he did not see how all the
process could be gone through, and it had never occurred to
anybody all through all of this that an occupancy permit had not

MA/' been issued. He said as he understood it, nothing could be
occupied until Central Inspection said it could. He said that
was part:'of the question last time. He stated that he did not

see how any abstract company which would do the abstract work
on the property would fail to have caught it at that point.
CUSICK stat-d that in his limited dealings with al·,stract companies,

41- they were pretty astute at finding errors like that. Ile said he
j-/

realized nobody had probably written (title) insurance with the
loan not being closed.
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WILSON said that was when the problem came to light.

CUSICK said he could not understand why after all this, and
after the loan commitment had been made, the problem came up now

211.

WILSON said he believed it was correct that a loan commitment .,Wi
had been made. Fre

%% 1 121 /:914
,/Ail :. '

CUSICK said he was in a great deal of sympathy with the occupants
of the house, but he was having a hard time seeing where it was ---
anybody but Clewal Construction's fault, whether Clewal was a
thriving entity or whether it was a defunct one. And in view

, 24*4
of the other two houses, he said he was also having problems
seeing how they were occupied, too. He said he was not aware

things had gone quate this far within a month's time. CUSICK  4«
said it was always a bad assumption to assume you were going to
be granted something.

WILSON said he admitted that.

CUSICK said it surprised him that the mortgage company would
go on that assumption.

f.is3

*Plt

..

739*

i».

WILSON said he did not wish to be misunderstood, that the loan

had not been closed until this was done. He said that he thought

they realized Mr. and Mrs. Erickson's problem, and they wanted to
get them in the home and the only way they could get them in the
home was to come up with an agreement whereby Mr. Erickson would
assume the principle and interest of the contractor's loan and

that was the situation -- the Ericksons had to get into a home

and so they were allowed to move in knowing that a variance had

been applied for. He agreed that maybe that was a bit presumptuous

that the variance would be granted.

CUSICK said he knew at that time housing was hard to find.

WILSON said he might point out, too, that certainly more than

considering the hardship that would occur if the variance was

denied, is what happens to the house, what happens to the Ericksons,

are they to be moved out onto the street. Is it good to have a

vacant home sitting there that cannot be sold. He said this was

a fine neighborhood, and ho did not think the people in the

3%€k
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EXCERPT FROM BZA "UTES  Page 10 'November 27, 1973-

neighborhood would be very happy with a nice home like that
sitting there deteriorating. He said he did not know if that

would happen or not, but it was certainly a possibility.

CUSICK said he thought that the assumption would be rather
than the house sitting empty, somebody would go and cut a few
feet off the house.

ria

WILSON pointed out they were talking about both sides of the
house .

, With regard to the public interest, WILSON said he thought
/3- the Secretary's report stated that as well as he could -- these

· side yards were interiorly located, not front yards. With re-
gard to "spirit and intent", WILSON said he did not know, buthe saw in the Rules and Regulations of 'the Board of Zoning Appeals 
that "the intent and purpose of these Rules and Regulations is ..
to provide relief for those persons, in the form of modifications
or variances of the strict interpretation of the Zoning Ordinance,
who would suffer a severe hardship if the Ordinance was strictly
enforced ...." He said ho thought that to grant a variance under
the circumstances before the Board would certainly be within the
spirit and intent of the Rules and Regulations of the Board of
Zoning Appeals. He pointed out that he had indicated the number
of people who were going to suffe. if the variance was denied --
innocent people, he added -- not the. person who created the F

2 4/ situation, and who was out there and had an opportunity to modify
it. People who did not know at the time that this problem existed
would suffer. He emphasized that Mr·. Erickson was a personal
friend of his and he wanted to see him get his loan closed, and 
the only way to get the loan closed was to get the variance granted. 

DOKE asked if Wilson represented Clewal Construction, Inc.

WILSON said that was a difficult question to answer, but yes, he
did at the time the application was filed.

, 92

DOKE asked if he now represented the corporation.

WILSON said they did.

DOKE said the corporation was not defunct, then, it still
existed?

WILSON said they had not gone through the formal procedures
of dissolution.

j -·*MI
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DOKE asked if he also represented Mr. Erickson.

4.. WILSON said they did not represent Mr. Erickson

Ek 0 1 207.-

Page 11

DOKE said he could not see any reason' they. should approve
the application in behalf of the applicant, Clewal Construction,
Inc., with all sympathy to Mr. Erickson and his wife. He said he
did not see how they could justify that the five conditions could
be found to exist. He said he might have a different viewpoint
if Mr. Erickson were the applicant. DOKE said he would like· to

know what the situation was with regard to changing the applicant
from Clewal construction to the Ericksons -- did it have to be
done by separate application, or could it be done on the original
application?

WILSON said at one point when the application was made for
8902 Birch Lane they indicated that the owner was Clewal Construction
and that was not true, but they thought it was. He said Mr.
Galbraith called him because there was some question with respect
to the difference between the application and the abstractMf-

ownership list. He said Galbraith indicated they could simply
..' 1 I change it if he would come over and initial the change; and the

change was made.

man

A brief discussion brought out the fact that the application
was corrected to reflect the Sinclairs as owners of the property
and Clewal as the contractor.

k GALBRAITH said they could change the application at any
time they wanted to, if Clewal was no longer the owner, but the
attorney said he did not know who the owner was, that he supposed
that Derby State Bank was (the owner).

191
:IIi.

WILSON said the corporation had not been put into receivor-
ship. GALBRAITH explained that several people could file an
application: the contract purchasor, lessee, or owner of the
land, however, the owner of the property is usually also listed
on the application.

DOKE asked what happened after an application was once madie
and acted upon.

GALBRAITH said the facts were changing all the time, that
next week Mr. Erickson might own the property. He said that the

1¥*.A
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Problem as he viewed it was that, regardless of who owned the lot
in question, how that made any justification in finding the five
conditions? He said the owner could change every week, and the
unaware buyer would just buy himself a problem. He thought the
situation was that if the Board could justify uniqueness and
hardship by there being a quick change in the owner of the land.
that was the kind of application the Board would always have --
that someone would bc quickly changing ownership and that could
supposedly justify uniqueness or hardship.

WILSON said he would take it from Galbraith' s comments that
he did not want to set a precedent of somebody like a contractor
making a mistake like this and then saying "Well, I' 11 continue
with the home and sell it and they can go before the Board and
get a variance granted without any problem."

GALBRAITH said that was correct in part, however, he was not
generally worried about a precedent because he thought each indi-
vidual case had to be considered on its own merits. He said he

was strictly looking at the five conditions stemming from the
State statutes.

CUSICK explained that the Board was . tqui:red by the State
statutes to find the five conditions to exist, or they could not
approve the variance oven if they wanted to, and the problem at
this point was that he felt like Clewal Construction, if the
"house of cards" that was created was knocked down, in the
long run that whatever Clewal Construction might be, they were
the ones who had the problem. He said he did not know, but it
appeared to him that Clewal probably still held title in some
respect to that property, and Clewal was the one who should have
the problem instead of the people who moved into the house.

WILSON said that the effective remedy for the innocent people,
for example the mortgage company and the Ericksons, was nothing,
simply because if their remedy was to go after Clewal construction,
what did they have?

TAYLOR stated that they could go to the District Court, that
they could appeal the Board's decision, and that would certainly
be an effective remedy should the Court decide in their favor.

CUSICK said, however, that since he had been on the Board,
the Board had not generally granted this type of variance to a

1
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licensed contractor, who was licensed in the City of Wichita, and
who knew what the setbacks were. He said they could probably con-
sider another application if it came from another applicant, but he
did not see how the five conditions could be justified in that case
either.

DOKE said in regard to the condition of uniqueness, it would
not be a problem created by the applicant or owner, if Mr.
Erickson were actually the owner, and did not create it.

BOGIE sa id Erickson was aware of the problem when he bought
the house.

WILSON said he did not believe that was correct. ERICKSON

said that he was aware of it on approximately September 10th.
GALBRAITH asked for clarification as to whether Erickson owned
the house.

ERICKSON said he did not own the house, but he was in it at

the present time. WILSON explained tliat he was the contract
purchaser.

DOKE said he had misunderstood, that he thought Erickson
1- did own the house. He said that Erickson, then, had relief under

the contract if the variance was not approved.

ERICKSON said this was not in his contract, that he was not

notified there was a problem of a variance until approx.imately
September 10th. ERICKSON said the contract was signed on June 15th
and presented a copy of the contract to the Board.

*60

CUSICK sai.d it appeared to be a standard contract form and
asked if that did not grant Erickson relief if the sellor could
not furnish clear title.

WILSON saked what relief he had. ERICKSON said the cost of

the house had gone up considerably in that period of time, so he
could not get a comparable house for the same price. Ile said
he could not move that easily because, there were not that many
housing starts in Wichita. ERICKSON said if he did move it would
affect his job because as a phar.,accul.ical representative, his
business was based out of his house, his saniples were stored in

the garage and his office was in one of the rooms . He stated that
he had letterheads and business cards that lie had distributed,

*731
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he 1he called on customers, and if he was moving every six months,
was not Very much of a representative for his firm and he might

as well "hang it up". He said his house was supposed to have .-
closed September 1st, actually in August, but the contractors
Were behind schedule. He stated a certain arrangement was made,
certain items were not finished, and they were going to allow the
Ericksons to close and the contractors could finish the items at
a later date and hold money back. ERICKSON said they were supposed
to close on September 1st or 5th and then somebody found out about
this (variance problem) . He explained that they made an agreement
on September 18th that they (Ericksons) would assume the builder' s
Principle and interest because he (Erickson) had to move into a
home to store samples, etc., and it was all affecting his job.

# :2>64-

-i)* . 'A

WILSON said he did not know what the situation was with regard
to changing the name of the applicant. He asked if Erickson would

be a proper applicant to apply.

DOKE said not-at this point in the procedure.

CUSICK said he did not know if it was a proper question, but
he would like to know what happened about the other people,' did
they have a remedy, or were people still living in the houses?

WILSON said people were still in all three homes. CUSICK

said they had never heard a case quite like this.

DOKE said he did not see how under the existing circumstances
they could approve the application.

MQTION: DOKE moved to concur with the Secretary's
report that the five conditions could not be justified,
CUSICK seconded, and it carried unanimously that the
applicati.on be denied, as shown by the adoption of
the following resolution:

RESOLUTION NO. BZA 33-73

Wl]EREAS, Clowal Construction, Inc., 420 Acadia, Wichita,
Kansas, 67212, by T. Michael Wilson, Suite 430, R. H. Garvey Build- %:,19,mEri

ing, 300 West Douglas, Wichita, Kansas, 67202, requests a variance
as provided in Section 2.12.590.8, Code of the City of Wichita, to *"6,

reduce the required si.de yard setback adjacent to the west property 1*A· ·

line from 6 feet to 4 feet and to reduce the required side yard , #=16

setback adjacent to the east property line from 6 foot to 5 feet, 1 

..,Dig#==if,
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On property zoned the "AA" Single Family Dwelling District, and
legally described as follows:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood
Avenue and Tyler Road.

3
WHEREAS, proper notice as required by ordinance and by

the rules of the Board of Zoning Appeals has been given; and

WIEEREAS, the Board of Zoning Appeals at the meeting of
--4

October 23, 1973, in considering said application, deferred it
at the request of the applicant until November 27, 1973; and

WHEREAS, the Board of Zoning Appeals did, at the meeting 
of November 27, 1973, consider said application; and

439/··- 3[/

WHEREAS, the Board of Zoning Appeals has proper juris- 4

diction to consider said request for a variance under the provisions j
of Section 2.12.590.B, Code of ·the City of Wichita; and

23-Ul
WHEREAS, the Board of Zoning Appeals has found that the

variance does not arise from such condition which is unique to the
property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.1 foot
house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

WHEREAS, the Board of Zoning Appeals has found that the
grantj.ng of the permit for variance wj.11 have an adverse affect
on adjacent property owners inasmuch as side yard requirements
are established to provide structures with adequate air, light,
and space, and the west side yard of Lot 14 which is in violation
adjoins the side yard of Lot 13 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the
roofs of both structures extend into the side yards; and

WHEREAS, the Board of Zoning Appeals although recognizing
the problem created for the occupant, has found that the strict
application of the provisions of Title 28 (Zoning Ordinance) will
not constitute unnecessary hardship upon the applicant/owner inasmuch
as the applicant was informed that the structure was in violation

,11,9,1../6.MJ"i <391;f-' 'M""/*/.. //Alitig-' ja// 'Gt·'164©-t?521:?Ffitiff:k#Dil),€:;04€14122:i:?f,%9jibszj.·..i<G?
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.di.

32of the required side yard setbacks and it was not to be occupied
until the violation was corrected or a variance obtained; and 1  44*,

I :254#42-1 -' -tr¥%:1¢p//

WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine .whether or not the requested variance will
adversely affect the public health, safety or general welfare;
however, the requested variance is for side yards that are
interiorly located; and

k92211

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will be opposed to the general
spirit and intent of Title 28 due to the fact that the zoning
Ordinance requires a minimum side yard of 6 feet for single family
dwellings and it is not possible to construct a 68.1 foot house on
an 80 foot lot and observe these requirements; and

WrIEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before a -3 12724*e#
variance can be granted has not been found to exist; 11/1/.1 949*

'32

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood

/?t-

Avenue and Tyler Road.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a vari·ance

- to reduce the required side yard setback adjacent to the west g
:ty- properly 11.no from 6 feet to 4 feet and to reduce the required f
4-

side yard setback adjacent to the east property line from 6 feet .
to 5 feet, on property zoned the "AA" Single Family Dwelli.ng
District, and legally described as:

be denied.

ADOPTED AT WICHITA, KANSAS, this 27th day of November,
1973.

9,/S Priscilla L. I,00, Chairman

Priscilla L. Lee, Chairman

ATTEST:

S/S Jack 11. Calbraith
92¢.3- Jack It. Galbialth, Secretary

Ft
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NoVember 27, 1973

ERICKSON asked where he stood. During brief discussion it
was suggested that he seek advice from his attorney. WILSON
explained again that he did not represent Erickson.

Discussion followed about what action would be taken. BOGLE

stated that as far as the Ericksons being forced out of the house,
9 the City did not yet know what would be done. He said some action

would have to be taken on this case and the other two similar
cases. He stated that they would notify Erickson before action 431,j
was taken.

't
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SECRETAPY'S REPOFT

Case No. BZA 33-73

8PPLICT: ..-r. an.9 --rs. fteve.n Prickson, 0024 nirch Lane,
Wichita, Kansas

AGENT: T. Michael Wilson, Suite 430, R. H. Garvey Building. 300
West Douglas. Wichita, Kansas 67202.

PEQUEST: Variance pursuant to Section 2.12.590.B. Code of the
City of Wichita, to reduce the required side yard setback adjacent

f ,;i, ,,,,.*to the west groperty line from 6 feet to 4 feet......1*N.6.- 06 r•,44,1,4.
GENEPAL LOCATION: On the north side of Birch Lane in an area

between Wood Avenue and Tyler Road.

ZONING: Subject property is zoned the "AA" Single Family
Dwelling District, as are those properties to the north, south,
east, and west.

LAND USE: Subject property contains a single family dwelling,
as do those properties to the south, east, and west.

JURISDICTIO-4:

The Board has jurisdiction to cons ider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

2, That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary

3%0 hardship upon the property owner represented in the appli-
cation.

4--
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4. That the variance desired will not adversely affect the public ....i

health, safety, morals, order convenience, prosperity, or j
./

general welfare: and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance).

le.

COMMENTS BY THE SECRETARY: ./.
33/r

On December 27, 1972 an application for a residential building 042&2&,6.
Permit and certificate of occupancy was filed, and building permit .=491&411,14,6
No. C66195 was issued to the owner-contractor for the construe-

tion of a single family house on subject property (Lot 14).
(Although the statement of j ustification submitted with the
application states the builder, Clewal Construction, Inc. is
insolvent and the Farmers & Merchants State Bank of Derby is
the assignee of its proceeds, the updated abstract ownership 

4 list still lists Clewal as the property owner. )
441, 7

004. >y,
eme**p
4.Ma/40/qi/il/llThe site plan accompanying the application indicates that the

house would observe a minimum front yard setback of 30 feet, 29.-

the house would be 68 feet in width and would be located on

the lot in such a manner as to observe the required 6 foot side 91.

yards, since the lot would be more than Bofeet in width at
that point. After several verbal warnings by the Division *£/./'

i.2.
of Central Inspection that the side yard setbacks for one or

4/ both houses being built on Lots 13 and 14 were inadequate, the
821- construction company was again notified by letter (attached) -*tg=.

dated April 11, 1973, of the violation. The letter further 3Kal-/

stated that proper steps must be taken to correct the viola- all
tion(s) and that occupancy would not be permitted unless a vari-
ance was granted or the proper setback obtained.

The contractor continued construction, and on September 5, 1973,
"-i

Central Inspection issued a notice stating that variances must i

=i..
be obtained or the structures must be altered to obtain the

required 6-foot side yard on or before September 12, 1973, and
that failure to comply with this notice would be followed by

1.1,-
46=«01/ prosecution. ( Requests were subsequently filed on September

24, 1973, for variances from the Board of Zoning Appeals.)

===ar. *1
It should be pointed out that although application for a m"W ...al'¥62
building permit is also an application for a certificate of 1, i

:I-'./"'%- occupancy, when an inspector notifies a builder/owner that the 22<·; vt Offy#11

=41 ./7 I NS:Ptl€6-1 dwelling under construction is in violation of the zoning ordin-
ance or building code, the structure cannot legally be occupied
until such violation is corrected. All three houses for which

the contractor has had to file variance requests now have families ..i'

living in them despite notification that they were not to be 11"/m

occupied.

77- )?-me
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Page Three

It Should also be noted that the Ericksons .tere aware of the
violation and the fact the house was not to be occupied until
it was corrected or a variance obtained prior to moving into the
house on or about September 18, 1973, as explained in the minutes
of the Board's meeting of November 27, 1973. Further, the mort-
gage company would not close the loan because of this problem,
and an agreement was drawn up between the Ericksons and
Walt Suter (president of Clewal Construction, Inc.) relative
to the fact that a variance had been applied for and upon the
granting of the variance the loan would be closed.

**tkk&

On October 23,19 73, the Board of Zoning Appeals considered
Case No. BZA 33-73, an application for variance for subject
property filed by the owner/contractor, Clewal Construction, Inc.
It was the action of the Board to defer the case, as requested
by the attorney for the applicant, so that the request could be
amended to include both side yards and readvertised for the
November meeting. On November 27, 1973, the Board again con-
sidered Case No. BZA 33-73, and it was the action of the
Board to find that all five conditions necessary to the
granting of the variance did not exist, and the request for
variance was denied. The Board is to first consider whether
or not the request for rehearing is to be granted.

Uniqueness:

The failure to meet side yard requirements arises from the
failure to position the house correctly on the lot, not from
"a condition unique to the property in question and which is not
ordinarily found in the same zone or district; and is not created
by an action or actions o f the property owner or applicant, ': as
required by the provisions of K.S.A. 12-715 (State statutes)
and Section 2.12.590.B, Code of the City of Wichita. The problem
was created by Clewal Construction, Inc. (or its agents),
which owned the property at the time of construction, and the
Division of Central Inspection notified the company and/or its
agents, both orally and in writing, that the structure was not
to be occupied until the violation was corrected or a variance
obtained. Neither can it be justified that "the problem is
not created by an action or actions of the property owner or the
applicant", since Clewal Construction was the property owner at the
time the violation occurred, although there is some confusion as
to the present owner of the property. It does not appear that
a change in applicant would allow the justification of unique-
ness since uniqueness must arise from a condition related to
the actual property in question, not an error by the contractor.
It is, therefore, the opinion of the Secretary that the variance
requested does not arise from such condition which is unique to
the property in question, and was in fact created by actions
of the contractor/property owner, since it is impossible to
construct a68.1 foot house on an 80-foot lot and observe
the required 6-foot side yards; in addition, the contractor was
given adequate notice and instructed to correct the violation
prior to occupancy.

./al:€$340*.
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Adjacent Property:

KSA 12-715 and Section 2.12.590.B, Code of the City of Wichita,
provide that the Board must find that "the strict application of
the provisions of Title 28, of which variance is requested. will con-
stitute unnecessary hardship upon the property owner represented in
the application. " In other words, the hardship must be created
by the provisions of the ordinance, not the actions of the owner,
applicant or some other person, in order for relief by means of
a variance to be granted. It has been the policy of the Board,
based on legal interpretations and court decisions from many juris-
dictions, that the hardship must not be economic, but must relate
to a specific piece of property, and be caused by the provisions of
the ordinance which, if s trictly enforced, would prevent any
reasonable use of the property.

It is the opinion of the Secretary that it is difficult to find
that the granting of the permit for variance would not have an
adverse affect on adjacent property owners inasmuch as side yard
requirements are established to provide structures with adequate
air, light and space, and the side yard of Lot 13 which is in
violation adjoins the side yard of Lot 14 which is also in viola-
tion, reducing the distance between dwellings to approximately 10
feet, and the roofs o f both s tructures extend into the side yards.

Hardship:
Da

itytte:

99*K

Although recognizing the prablem created for the occupancy, it is ·120 49
difficult for the Secretary to find that the strict application of ra=F 24•.0 ·

the provisions of Title 28 would constitute unnecessary hardship 94%? · ·,% p ...r
upon the applicant/owner inasmuch as the previous owner (the con-
tractor) was informed that the structure was in violation of the
required side yard setback, and it was not to be occupied until the €4. , .. ' I· CA»•f·'j

violation was corrected or a variance obtained.                                                                                                                 . · L·/619•.....

Public Interest:

It is the opinion of the Secretary that it is difficult to deter-
mine whether or not the requested variance would adversely affect
the public health, safety, or general welfare; however, the re-
quested variance is for a side yard that is interiorly located.

Spirit and Intent

In the opinion of the Secretary, the variance desired will be op-
posed to the general spirit and intent of Title 28 due to the fact
that the zoning ordinance requires a minimum side yard of 6 feet
for single family dwellings end it is not possible to cosntruct a
68.1 foot house on an 80-foot lot and observe these requirements.

BECOMMENDATION

Inasmuch as all five conditions necessary to the granting of the
variance cannot be found to exist, it is the recormnendation of the
secretary that the application for variance not be approved.

Let
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April 11, 1973

Mr. Walter Suter
7371 West Central

Wichita, Kansas 67212

Dear Mr. Suter:

In regard to 8824 and 8902 West Birch, houses under construction by yiur
company, the side yard setback is not adequate. It will be necessary for
you t. determine which house (or both) 4 in vijlatin and take proper
steps t. correct this violati .n. Occup..acy will nit be 1 ermitted unless
a variance is granted or pr.per setback is obtained.

Als., I observed that the c.·nditi.,n if the streets is still nit clean; tti'*15/
and considerable lumber, etc. is being st-red on the fifteen fi ··t public
right-of-way behind the curb line.

Due to cmplaints received fr.m rdsidents if this area, it will be
necessary for yal to rectiIy this situati..n immediately.

Sincerely,

Jack Kirkby

Inspector -134.3

JK:ml
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

BZA 33-73

STATEMENT OF JUSTIFICATION

WHEREAS, it has been brought to the attention of theJot

applicant that their residence and the property they currently

have under a contract of purchase is.in violation of City

Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2) inasmuch as

the west side of their residence is 4.55 feet from the west

property line and the east side of their residence is 5.5 feet

from the east property line; whereas, it is this applicant's

desire to seek a sideyard setback variance from 6 feet to 4

feet along the west property line and from 6 feet to 5 feet

along the east property line so as to comply with the zoning

6rdinance of the City of Wichita; and whereas, it is understood

by the applicant that before a request for a variance 'may be

granted, the Board of Zoning Appeals must find that all of the

five conditions set out in Code Chapter 2.12.590 B must be

shown. Therefore, this applicant hereby submits the following

statement of justification to accompany his application for

variance.

1. That the variance requested arises from such con-

dition which is unique to the property in question and which

is not ordinarily found in the same zone or district; and .s not

created by an action or actions of the proper'ty owner or the

applicant.

The variance requested arises from a
problem created by human error on the part of

from the stake work previously done. Aside
from the fact that it was a human error and

regardless of who was at fault, it was not an

the building subcontractors who wore assigned
the responsibilities of pouring the foundation

act or acts purposc ly committed by anyone.
It was certainly not an attempt to put a
larger than authorized house on the lot. As
the plot plan indicates, a 68 foot house was
intended for an 80 foot lot. Due to inadvertant

1-il
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mistake or mistakes on the part of someone,
other than the applicant, the house was built
closer to the front of the lot than it should
have been so as to comply with the sideyard
setback requirements.

As is apparent from a drawing of the lot,
the east property line slopes inward from the
back to the front making the lot something less
than a perfect rectangle. As a consequence,

it should be apparent that in order to comply
With the sideyard setback requirement, the house
would have to set back on the lot further than
usual.

It is clear in this case that the condition
for which the variance is requested was not
created by the applicant. The applicant, Mr.
and Mrs. Steve Erickson, located subject propeFty
through Dotzour Realtors and through them
contracted to buy their home. All of this was
after the home was substantially built and before
the problem of the variance came to light. No
documented notice of violation ever went to the
builder with respect to 8824 Birch Lane until
a letter dated April of 1973. This was well

after the home was substantially started. Even

then, Walt Suter, President of Clewal Construction,
Inc., does not acknowledge ever having received
notice of the violation.

Because the builder, Clewal Construction,
Inc., is now an insolvent corporation, the
Farmers & Merchants State Bank of Derby is the
assignee of its proceeds, it is felt that the
real parties iri interest are Farmers & Merchants

· State Bank of Derby and the Ericksons. It should

be clear that neither of them created this
problem and because of the unique set of cir-
cumstances surrounding this matter, it is felt

1 that condition No. 1 is met.
2. That the granting of the permit for the variance

will not adversely @ffect the rights of adjacent property
owners or residents.

Even though this variance requested has
been pending and advertised since September, £:9=. :.0.-
1973, no adjacent property owners or residents
have complained that they would be adversely
effected. In fact, a petition containing twenty
(20) hames representing ten (10) families in the
neighborhood have signed the petition requesting -'£.1
the Board of Zoning Appeals to grant requested                                                                                                                                                   .
variance and they further acknowledge that //1
granting the requested sideyard variance set-
.back will have no adverse effect·on adjoining --4.

property owners.
-1.1

2,29.... Although brief, this portion of the state- . 1-I
11*lt¥ ment of justification is intended to meet the EBilk

conditions that the granting of the permit for Kim
the variance will not adversely effect the F3059*

r Niff'Arights of adjacent ,roperty owners or residents, : I,1412 ·
and should be considered mot, as in this case,
· where when having had the opportunity to com-

i .71"' 7 -3 -

- plain, no adjacent property owners have.
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3. That the strict application of the provisions of Title

Atioj
28 of which variances requested will constitute unnecessary

hardship upon the property owner represented in the application. '

0 .e A

4 . 'AE-SH
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Because of the peculiar set of circumstances
surrounding this case, it is difficult to determine
just who is the "owner" of the property for which
the sideyard variance setback is requested. This

much is clear, however, regardless of who has legal
title to the property, the applicant, Mr. and Mrs.
Erickson, have an equitable interest in the property
inasmuch as they are contract purchasers of the
property. Therefore, if the requested variance
is not granted, certainly the equitable title
holder, Mr. and Mrs. Erickson, will be financially
ruined. Specifically, the Ericksons have invested
a sizeable sum of their own money in the property
and have made certain other commitments inherent

in buying ones own home. This, of course, does

not consider how much more it would cost the

Ericksons to purchase a comparable house in
today's real estate market.

4 .4. 1
If the variance is not granted, the Ericksons

will not be able to close their loan with American

Savings & Loan and· the next step is for American
Savings & Loan to foreclose. American Savings &
Loan will foreclose because Ericksc :s will not

make payments on a house which might, as the

City legal staff suggests, be torn down, moved
or modified to conform. American Savings & Loan
will foreclose because Clewal Construction, Inc.,
the current mortgagor, cannot make payments
because they are financially insolvent.

The consequences of American Savings & Loan
foreclosing is, of course, to wipe out all claims
such as:

¢ r

rk ' U

R r w. /

21·1.-

House of Lighting $ 181.07

Vosburgh Wallpaper 76.79

Star Lumber Company 2,148.28

Brag Temp 853.38

Sherwin Williams 234.88

Thornton & Florence 1,788.32

Sunderland & Son Drywall 760.72

A foreclosure of the Ericksons property would also
eliminate Gordon Dotzour's real estate commission

which he has earned in good faith, and possibly
··3*411 - prevent the Ericksons from purchasing their home.·5*44 2

. To this point, only the financial hardships
to numerous innocent parties have been discussed.

*42
971...4 There is, of course, another aspect. For example,

Mr. Erickson's job as a pharmaceutical salesman
dictates that he be a stable 'homeowner as he

offices out of his home and his customers know*44
%64*1 this as his office. Consequently, he cannot up -

and move without affecting his livelihood.

In summary, it should be all to obvious

'64*.j , , 11 that strict application of the provisions of

pw·MI, ;
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Title 28 of which variances reques Led will
constitute unnecessary hardship upon numerous
innocent parties and, in particular, the
Ericksons.

033*rte..

4. That the variance desired will not adversely '.*10

affect the public health, safety, morals, order, convenience liliaN
prosperity, or general welfare.

....1-

1.
It should be understood that both areas : f'Ki

in violation are interiorally located and not
areas in a position to affect the public in
general. In other words, the parties most 34
effected, if not the only parties affected, 13
would be the neighbors immediately adjacent i
to the violations. Still there is adequate Ik
light, air and space between the adjacent home '
on the west as it is approximately 9 feet
from the subject property. The property on
the east has a larger than required sideyard
setback so as to allow more than'the required
12 feet between subject property and the house

'en

east of it.

5. That granting the variance desired will not be opposed

1

to the general spirit and intent of Title 28 (Zoning Ordinance). 133

When construing condition No. 5 ( the variance
will not be opposed to general spirit intent of 3
Title 28) consideration should be given to
exceptions and variances which are also a part
of Title 28. This is stated as well as can be in

the opening remarks of the rules' and regulations ' I 92
o f the Board of Zoning Appeals, to-wit:

"The intent and purposes of these rules

for the Board of Zoning Appeals to follow
and regulations is to provide procedures

in the consideratin of application for
appeals by those persons who do not agree
with the interpretation of the zoning
ordinance as made by the superintendent
of central inspections; to provide relief

- . for those persons in the form of modifications
- or variances to the strict interpretation of
i. the zoning ordinance, who would suffer a severe

' ' hardship if the ordinance were strictly
enforced; and to consider exceptions to the
zoning ordinance as authorized by Title 28

1 of the Code of the City of Wichita."
(Emphasis Supplied)»40

*Afi
This case when considering the applicant's

innocent position is just what the exceptions and
variances to the zoning ordinances was created for.

Respectfully submittQd,

STINSON, WISDOM & LASSWELL

Attorneys for Applicant

249-- /'2%2
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Board of Zoning Appeals February 20, 1974

Board of Zoning Appeals

Jack H. Galbralth, Secretary

Requeit for Rehearing of
Calls No. BZA 33-73 and
BIA 34-73

On January 22, 1974, thi Board of Zoning Appeals considered
reque•t• for rehearing of Cal,il No. BZA 32-73, BEA 33-73 and
BEA 34-73. Inalmuch a• a motion to approve theae requests
re•ulted in a moot vote (24), consideration of the requests
va• deferred until thi m-ting of February 26, 1974, a• pro-
vided by Article VII.C, of the Rules and Regulations of thi
Board of Zoning Appealu.

Of.

377:

' ; R

Al/· .._

Attached for your information and review are copies of the
request, for rehearing submitted by Mr. Wilson (Attachments
1 and 2), thi Socretary'l January 16th memo to the Board
(Attachment 3), and excerpti from the Board' s meetings of
Octobor 23, 1973, and November 27. 1973 (Attachment, 4 and
5). involving consideration of the•• ca•••. It should bo

noted that request, for rehearing have now been filed only on
Ca,ai No. BEA 33-73 and BZA 34-73. A requait to allow a new
application to be filed on property previously considered has
been filed with regard to Caae No. BZA 32-73.

After viewing the Bubmitted requests for rehearing and review-
ing the minutes of the October and November meetings. it le the
opinion of the Secretary that, although the namis of the appli-
cants have changed, nothing can be seen which would justify thi
Secretary changing his position on the five conditiono.

't

It would not appear that the Board ha, authority to re,olve
the conflicting claimi of the increasing number of parties and
ismue, involved in this matter, since it has authority only to
conaider whither or not the five conditioni necessary to thi
granting of the variano• exist. While sympathiming with the
occupants, the lien claimanta, the anign- of the contractor's
procied, and the real estate firm, it le the opinion of thi
Secretary that no new evidence has been premented which would
enable the Board to jultify all five conditions.

You will recall that previously, I have discussed with you
Mr. wilion'g request that the cases be readvertised for public
hearing at thi meeting of February 26. 1974. with the under-
.*an•ing that in tho event the Board granted the requests for
rehearing. it could then proceed to consider the cases them-
I.lvii. As you are aware. I polled thi Board by telephone, and
a majority of thi members favored allowing the ca,ea to be re-
advertised. After reviewing thi attachmenti, if the Board

*Rkilit
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Page 2 -Board of Zoning Appeals
February 20, 1974

detormines there is sufficient new evidence to warrant rehearing,
your action would be to approve the requests and reconaider thi

However, if the Board concur• in thi Secretary9 position that
thi •vidence is not mufficiont to warrant a rehearing, the re-
que•t• should be denied. and any further action ,hould consiet
of an appeal to the Di,trict Court of Sedgwick County.
JHG:ber

Attachments

cc: Joe Bogle. Legal Counail. Board of Zoning Appeale. w/a
T. Michael wilson. Attorney, 430 R. H. Garvey Building.

300 Welt Douglas 67202, w/a
Charles Manning, 8808 Birch Lane 67212, w/a
Mr. and Mrs. Steven Erickson, 8824 Birch Lane 67212, w/a
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ATTACHMENT 3

WICHITA-SEDGWICK LOUNTY DATE
0

January 16, 1974METROPOLITAN AREA PLANNING DEPARTMENT

TO Board of Zoning Appeals
FROM Jack H. Galbraith, Secretar

SUBJECT Request for rehearing of cases BZA 32-73, BZA 33-73
and BZA 34-73.

On December 20, 1973, the attorney for the original applicant,
Clewal Construction, Inc., submitted requests for rehearing for
cases BZA 32-73, BZA 33-73 and BZA 34-73. Article VIII of the

Rules and Regulations of the Board of Zoning Appeals provides
that such requests:

...Shall be in writing and duly verified and
shall be submitted to the Secretary of the
Board within sixty (60) days of the date of the
original hearing. No requests for rehearing
shall be entertained unless new evidence is

submitted which could not reasonably have been
presented at the previous hearing.

It is further stated that the "Secretary of the Board shall
determine if a rehearing shall be allowed, however, the applicant
shall have the right to appeal the Secretary's determination to
the Board of Zoning Appeals."

Pertaining to case BZA 32-73, the Secretary had previously
been contacted by an attorney representing the owners of subject
property, who advised that he was submitting a request for par-
mission to file a new application oil behalf of his clients.
Because of the unusual circumstances involving the property, in
that both attorneys had an interest in this case, and due to the
determination of the Secretary that the attorney representing Ciewal
Construction, Inc., and its assignees (the Farmers and Merchants
State Bank of Derby) failed to present sufficient new evidence
which could not reasonably have been presented at the previous
hearing, this request was denied by the Secretary. The attorney
for the Clewal Construction, Inc. advised the Secretary that he
wished to exercise his right to appeal this determination to the

Board at its next regular meeting.

With repsect to the requests for rehearing for cases
BZA 33-73 and BZA 34-73, after reviewing the statements sub-

mitted by the attorney for the applicant, it was the determina-
tion of the Secretary that none o f tlie information provided
constituted new evidence. In fact, it was the opinion of the

. ·/c., i 0°7··- .,..,.IA+*h9:4*94,·9426&/4-/£4T/38'**6.·
i***12&*ih¥

-       -1 1
I



0
Board of Zoning Appeals
January 16, 1974
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Secretary that at the Board's meeting of November 27, 1973,
these same points were made. The facts pertaining to either
case did not appear to have changed, and therefore the requests
for rehearing of cases BZA 33-73 and BZA 34-73 were denied.
The applicant's attorney again advised the Secretary that he
wished to appeal this decision to the Board.

Attached for your information and review are copies of
the statements submitted by the attorney requesting a rehearing.
Consideration of these requests has been scheduled for your meet-
ing of January 22, 1974. Upon your review, should you determine
that there is sufficent new evidence to warrant a new hearing,
your action should be to instruct the Secretary to readvertise
these cases for public hearing. The attorney for Clewal
Construction, Inc. and its assignees would then follow the
same procedure as was followed in consideration of the
original application (Paragraph A, Article VIII, Rules and
Regulations of the Board of Zoning Appeals). That is, a new
application, filing fee and statement of justification would
be required.

However, if you concur in the Secretary's position that the
evidence is not sufficient to warrant a rehearing, the reqi·ests

should be denied and any further action by the attorney 1.1._esent-
ing Clewal Construction, Inc. and its assignees should consist of
an appeal to the District Court of Sedgwick County.

JHG:rme

Attachment

cc: Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Department

T. Michael Wilson

Stinson, Wisdom & Lasswell

Attorneys at Law

Suite 430, R. H. Garvey Building
300 West Douglas, 67202

Mr. Charles Manning
8808 Birch Lane, 67212

Mr. & Mrs. Steven Erickson

8824 Birch Lane, 67212
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THE CITY OF WICHITA

OFFICE OF Board o f Zoning Appeals DATE February 20, 1974

TO Board of Zoning Appeals €., 0at:

-45131*FROM Jack H. Galbraith, Secretary -8.01*
SUBJECT Request for Rehearing of -fttat

Cases No. BZA 33-73 and

BZA 34-73

On January 22, 1974, the Board of Zoning Appeals considered
requests for rehearing of Cases No. BZA 32-73, BZA 33-73 and
BZA 34-73. Inasmuch as a motion to approve these requests
resulted in a moot vote (2-2), consideration of the requests
was deferred until the meeting of February 26, 1974, as pro-
vided by Article VII.C, of the RuJes and Regulations of the
Board of Zoning Appeals.

Attached for your information and review are copies of the
requests for rehearing submitted by Mr. Wilson (Attachments
1 and 2), the Secretary's January 16th memo to the Board
(Attachment 3), and excerpts from the Board's meetings of
October 23, 1973, and November 27, 1973 (Attachments 4 and
5), involving consideration of these cases. It should be

noted that requests for rehearing have now been filed only on
Cases No. BZA 33-73 and BZA 34-73. A request to allow a new
application to be filed on property previously considered has
been filed with regard to Case No. BZA 32-73.

After viewing the s ubmitted requests for rehearing and review-
ing the minutes of the October and November meetings, it is the
opinion of the Secretary that, although the names of the appli-
cants have changed, nothing can be seen which would justify the
Secretary changing his position on the five conditions.
It would not appear that the Board has authority to resolve
the conflicting claims of the increasing number of parties and
issues involved in this matter, since it has authority only to
consider whether or not the five conditions necessary to the
granting of the variance exist. While sympathizing with the
occupants, the lien claimants, the assignee of the contractor's
proceeds and the real estate firm, it is the opinion of the
Secretary that no new evidence has been presented which would
enable the Board to justify all five conditions.

You will recall that previously, I have discussed with you
Mr. Wilson's request that the cases be readvertised for public
hearing at the meeting of February 26, 1974, with the under-
standing that in the event the Board granted the requests for
rehearing, it could then proceed to consider the cases them- %%0*
selves. As you are aware, I polled the Board by telephone, and -%*t
a majority of the members favored allowing the cases to be re- A-.advertised. After reviewing the attachments, if the Board

-1
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Page 2 - Board of zoning Appeals
February 20, 1974

determines there is sufficient new evidence to warrant rehearing,
your action would be to approve the requests and reconsider the
cases.

However, if the Board concurs in the Secretary's position that
the evidence is not sufficient to warrant a rehearing, the re-
guests should be denied, and any further action should consist
of an appeal to the District Court of Sedgwick County.

JHG:ber

Attachments

cc: Joe Bogie, Legal Counsel, Board of Zoning Appeals, w/a
T. Michael Wilson, Attorney, 430 R. H. Garvey Building,

300 West Douglas 67202, w/a
Charles Manning, 8808 Birch Lane 67212, w/a
Mr. and Mrs. Steven Erickson, 8824 Birch Lane 67212, w/a
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SECPETAPPS REPOFT

Case No. BZA 33-73

-APPLICANT: :r. an,-1 -rs. f teven rrickson, 0024 nirch Lane,
Wichita, Kansas

AGENT: T. Michael Wilson, Suite 430, R. H. Garvey Building, 300
West Douglas. Wichita, Kansas 67202.

PEQUEST: Variance pursuant to Section 2.12.590.4 Code of the
City of Wichita, to reduce the required side yard setback adjacent

S;46 44,4 .,Mdthe west Droperty line from 5 feet to 4 feet....1 A.L.- +46.-3.-4 #42,;
GENEPAL LOCATION: On the north s ide of Birch Lane in an area

between Wood Avenue and Tyler Road.

ZONING: Subject property is zoned the "AA" Single Family
Dwelling Di strict, as are those properties to the north, south,

east, and west.

LAND USE: Subject property contains a single family dwelling.
as do those properties to the south, east. and west.

JURISDICTION:

The Board has jurisdiction to consider the variance request

under the provisions outlined in Section 2.12.590.B, Code of the

City of I€ichita. The Board may grant the request when all five

of the following conditions are found to exist:

1, That the variance requested arises from such condition which

is unique to the property in question and which is not ordi-

narily found in the same zone or district; and is not created

by an action or actions of the property owner or the applicant.

2, That the granting of the permit for the variance will not

adversely affect the rights of adjacent property owners or
residents.

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-

cation. · 1'4 4 / * u,4. ·'&
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Secretary's Report
Case No. BZA 33-73

Page Two

41- 4. That the variance desired wi 11 not adversely a ffect the public
1.- health, safety, morals, order convenience, prosperity, or

general welfare; and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance). Fti

./

COMMENTS BY THE SECRETARY:

On December 27, 1972 an application for a residential building
permit and certificate of occupancy was filed, and building permit
No. C66195 was issued to the owner-contractor for the construc-

¢i*,8tion of a single family house on subject property (Lot 14).
0132- (Although the statement of justification submitted with the

application states the builder, Clewal Construction, Inc. is
insolvent an·Z the Farmers & Merchants State Bank of Derby is
the assignee of its proceeds, the updated abstract ownership39==
list still lists Clewal as the property owner.)

4 house would observe a minimum front vard setback of 30 feet,The site plan accompanying the application indicates that the

the house would be 68 feet in width and would be located on

the lot in such a manner as to observe the required 6 foot side
yards, since the lot would be more than 80feet in width at
that point. After several verbal warnings by the Division
of Central Inspection that the side yard setbacks for one or
both houses being built on Lots 13 and 14 were inadequate, the
construction company was again notified by letter (attached)
dated April 11, 1973, of the violation. The letter further
stated that proper steps must be taken to correct the viola-
tion (s) and that occupancy would not be permitted unless a vari

4. ance was granted or the proper setback obtained.

The contractor continued construction, and on September 5, 1973,
Central Inspection issued a notice stating that variances mustt?j-
be obtained or the s tructures must be altered to obtain the

required 6-foot side yard on or before September 12, 1973, and
that failure to comply with this notice would be followed by
prosecution. (Requests were subsequently filed on September
24, 1973, for variances from the Board of Zoning Appeals.)

4'' 1-3.
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It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy, when an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning ordin-
ance or building code, the structure cannot legally be occupied
until such violation is corrected. All three houses for which

the contractor has had to file variance requests now have families
living in them despite notification that they were not to be
occupied.

.
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Secretary's ReportJ111/ Case No. BZA 33-73
Page Three

It should also be noted that the Ericksons were aware of the
Violation and the fact the house was not to be occupied until
it was corrected or a variance obtained prior to moving into the
house on or about September 18, 1973, as explained in the minutes
of the Board's meeting of November 27, 1973. Further, the mort-
gage company would not close the loan because of this problem,
and an agreement was drawn up between the Ericksons and
Walt Suter (president of Clewal Construction, Inc.) relative
to the fact that a variance had been applied for and upon the
granting of the variance the loan would be closed.

<=., On October 23, 1973, the Board of Zoning Appeals considered
Case No. BZA 33-73, an application for variance for subject
Property filed by the owner/contractor, Clewal Construction, Inc.
It was the action of the Board to defer the case, as requested-0-

by the attorney for the applicant, so that the request could be
amended to include both side yards and roadvertised for the 39%
November meeting. On November 27, 1973, the Board again con-
sidered Case No. BZA 33-73, and it was the action of the
Board to find that all five conditions necessary to the
granting o f the variance did not exist, and the request for
variance was denied. The Board is to first consider whether

or not the request for rehearing is to be granted.

Uniqueness:

M.:.1.5=

13-1/

The failure to meet side yard requirements arises from the
failure to pos ition the house correctly on the lot, not from
"a condition unique to the property in question and which is not
ordinarily found in the same zone or district; and is not created
by an action or actions of the property owner or applicant,' as
required by the provisions of K.S.A. 12-715 (State statutes)
and Section 2.12.590.3, Code of the City of Wichita. The problem
was created by Clewal Construction, Inc. (or its agents),
which owned the property at the time of construction, and the
Division of Central Inspection notified the company and/or its
agents, both orally and in writing, that the structure was not
to be occupied until the violation was corrected or a variance
obtained. Neither can it bo justified that "the problem is
not created by an action or actions of the property owner or the
applicant", since Clewal Construction was the property owner at the
time the violation occurred, although there is some confusion as
to the present owner of the property. It doos not appear that

a change in applicant would allow the justification of unique-
ness since uniqueness must arise from n condition related to
the actual property in question, not an error by the contractor.
It is, therefore, the opinion o f the Secretary that the variance
requested does not arise from such condition which is unique to

4 ':Ive:

%9
624*

the property in question, and was in fact created by actions
of the contractor/property owner, since it is impossible to
construct a 68.1 foot house on an 80-foot lot and observe
the required 6-foot side yards; in addition, the contractor was
given adequate notice and instructed to correct the violation
prior to occupancy.

r;:f· '2*95*k' .. c ·*...' , ,; _SIWUM'' 1.,
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Secretary's Report
Case No. BZA 33-73

Page Four

Adj acent Property:

rely

0 0

It is the opinion of the Secretary that it is difficult to find
that the granting of the permit for variance would not have an
adverse affect on adjacent property owners inasmuch as side yard
requirements are established to provide structures with adequate
air, light and space, and the side yard of Lot 13 which is in
violation adjoins the side yard of Lot 14 which is also in viola-
tion, reducing the distance between dwellings to approximately 10
feet, and the roofs of both structures extend into the side yards.

Hardship:

$35%

al*3

Slet
:AS

434*.
449··

KSA 12-715 and Section 2.12.590.B, Code of the City of Wichita,provide that the Board must find that "the strict application of 
the provisions of Title 28, of which variance is requested, will con-
stitute unnecessary hardship upon the property owner represented in
the application. ' In other words, the hardship must be created
by the provisions of the ordinance, not the actions of the owner,
applicant or some other person, in order for relief by means of
a variance to be granted. It has been the policy of the Board,
based on legal interpretations and court decisions from many juris-
dictions, that the hardship must not be economic, but must relate
to a specific piece of property, and be caused by the provisions of
the ordinance which, ifs trictly enforced. would prevent any 3
reasonable use of the property.

Although recognizing the problem created for the occupancy, it is
difficult for the Secretary to find that the strict application of 8
the provisions of Title 28 would constitute unnecessary hardship 
upon the applicant/owner inasmuch as the previous owner (the con-
tractor) was informed that the structure was in violation of the required side yard setback, and it was not to be occupied until the
violation was corrected or a variance obtained.

Spirit and Intent

In the opinion of the Secretary, the variance desired will be op-
posed to the general spirit and intent of Title 28 duc to the fact
that the zoning ordinance requires a minimum side yard of 6 feet
for single family dr·,ellings end it is not possible to cosntruct a
68.1 foot house on an 80-foot lot and observe these requirements.

RECOMMENDATION

Inasmuch as all five conditions necessary to the granting of the
variance cannot be found to exist, it is the recommendation of the
Secretary that the application for variance not be approved.

9%2

Public Interest:

It is the opinion of the Secretary that it is difficult to deter-
mine whether or not the requested variance would adversely affect
the public health, safety, or general welfare; however, the re-
quested variance is for a side yard that is interiorly located.

INA.:·L· 4'0:.t<Awk.W=.0.:,'***50 | 4331.%;..1: tillf€«ida: , 9 ny
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF&A

BZA 33-73

STATEMENT OF JUSTIFICATION

WHEREAS, it has been brought to the attention of the

applicant that their residence and the property they currently

have under a contract of purchase is .in violation of City

Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2) inasmuch as

the west side of their residence is 4.55 feet from the west

property line and the east side of their residence is 5.5 feet

from the east property line; whereas, it is this applicant's

desire to seek a sideyard setback variance from 6 feet to 4

feet along the west property line and from 6 feet to 5 feet

along the east property line so as to comply with the zoning

ordinance of the City of Wichita; and whereas, it is understood

by the applicant that before a request for a variance may be

granted, the Board of Zoning Appeals must find that all of the

five conditions set out in Code Chapter 2.12.590 B must be

shown. Therefore, this applicant hereby submits the following

statement of justification to accompany his application for

variance.

1. That the variance requested arises from such con-

dition which is unique to the property in question and which

is not ordinarily found in the same zone or district; and is not

created by an action or actions of the property owner or the

applicant.

The variance requested arises from a
problem created by human error on the part of

y2

the building subcontractors who were assigned
the responsibilities of pouring the foundation
from the stake work previously done. Aside

r
from the fact that it was a human error and
regardless of who was at fault, it was not an
act or acts purposely committed by anyone.
It was certainly not an attempt to put a 4.%.39:€ . 4 4
larger than authorized house on the lot. As
the plot plan indicates, a 68 foot house was
intended for an 80 foot lot. Due to inadvertant

, 0334%



mistake or mistakes on the part of someone,
other than the applicant, the house was built
closer to the front of the lot than it should

have been so as to comply with the sideyard
setback requirements.

· As is apparent from a drawing of the lot,
the east property line slopes inward from the

3/4. back to the front making the lot something less
than a perfect rectangle. As a consequence,

it should be apparent that in order to comply
with the sideyard setback requirement, the house
would have to set back on the lot further than

usual.

f,zi/ It is clear in this case that the condition

for which the variance is requested was not
created by the applicant. The applicant, Mr.
and Mrs. Steve Erickson, located subject property
through Dotzour Realtors and through them

W contracted to buy their home. All of this was
after the home was substantially built and before

1,
- the problem of the variance came to light. NO

documented notice of violation ever went to the

builder with respect to 8824 Birch Lane until
a letter dated April of 1973. This was well
after the home was substantially started. Even

then, Walt Suter, President of Clewal Construction,
Inc., does not acknowledge ever having received
notice of the violation.

FF

222- 1 '"
Because the builder, Clewal Construction,

Inc., is now an insolvent corporation, the
Farmers & Merchants State Bank of Derby is the
assignee of its proceeds, it is felt that the
real parties iIi interest are Farmers & Merchants
State Bank of Derby and the Ericksons. It should

be clear that neither of them created this

problem and because of the unique set of cir-
cumstances surrounding this matter, it is felt
that condition No. 1 is met.

2. That the granting of the permit for the variance

f

r

1/4

krut

*1

4>j  will not adversely dffect the rights of adjacent property j'  -»-44*rff:
-3»34

owners or residents. .4 6.
7.09'G#

C' 9- ' i
Even though this variance requested has -*.0*1

been pending and advertised since September, ./4 44%4
1973, no adjacent property owners or residents

a

.9»0406. have complained that they would be adversely
effected. In fact, a petition containing twenty
(20) bames representing ten (10) families in the •t,>i :ft'' 

fe>29' , neighborhood have signed the petition requesting
the Board of Zoning Appeals to grant requested
variance and they further acknowledge that .awl
granting the requested sideyard variance set- I'lle

.back will have no adverse effect on adjoining
.f«f' property owners.

Although brief, this portion of the state-

ment of justification is intended to meet the 4
9.4 conditions that the granting of the permit for .4rfthe variance will not adversely effect the

rights of adjacent ,property owners or residents,
- and should be considered met, as in this case,

where when having had the opportunity to com-
plain, no adjacent property owners have.It 44':f-J:*&,1

244:
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3. That the strict application of the provisions of Title

28 of which variances requested will constitute unnecessary

hardship upon the property owner represented in the application.

02%6

Because of the peculiar set of circumstances
surrounding this case, it is difficult to determine
just who is the "owner" of the property for which
the sideyard variance setback is requested. This
much is clear, however, regardless of who has legal
title to the property, the applicant, Mr. and Mrs.
Erickson, have an equitable interest in the property
inasmuch as they are contract purchasers of the
property. Therefore, if the requested variance
is not granted, certainly the equitable title
holder, Mr. and Mrs. Erickson, will be financially
ruined. Specifically, the Ericksons have invested
a sizeable sum of their own money in the property
and have made certain other commitments inherent

in buying ones own home. This, of course, does

not consider how much more it would cost the

Ericksons to purchase a comparable house in
today's real estate market. 1,M„-B.

If the variance is not granted, the Ericksons
will not be able to close their loan with American

Savings & Loan and the next step is for American
Savings & Loan to foreclose. American Savings &
Loan will foreclose because Ericksons will not ,»34*

make payments on a house which might, as the 14*IM01
43?52City legal staff suggests, be torn down, moved

or modified to conform. American Savings & Loan
i <97

will foreclose' because Clewal Construction, Inc., .:W

the current mortgagor, cannot make payments
because they are financially insolvent. r=m;

The consequences of American Savings & Loan
foreclosing is, of course, to wipe out all claims
such as:

M

House of Lighting $ 181.07

Vosburgh Wallpaper 76.79

Star Lumber Company 2,148.28

Brag Temp 853.38

Sherwin Williams 234.88

Thornton & Florence 1,788.32

Sunderland & Son Drywall 760.72

kf

F..arA foreclosure of the Ericksons property would also
eliminate Gordon Dotzour's real estate commission

which he has earned in good faith, and possibly
prevent the Ericksons from purchasing their home.

4%

g.22

To this point, only the financial hardships
to numerous innocent parties have been discussed.
There is, of course, another aspect. For example,
Mr. Erickson's job as a pharmaceutical salesman
dictates that he be a stable homeowner as he
offices out of his home and his customers know

31*61,2 this as his office. Consequently, he cannot up
and move without affecting his livelihood.

·9: In summary, it should be all to obvious
i that strict application of the provisions of

IP»W

2·V·
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4,= Title 28 of which variances requested will
constitute unnecessary hardship upon numerous
innocent parties and, in particular, the
Ericksons.

4. That the variance desired will not adversely

affect the public health, safety, morals, order, convenience

prosperity, or general welfare.

It should be understood that both areas

in violation are interiorally located and not
%. areas in a position to affect the public in

./ '* 1-
general. In other words, the parties most
effected, if not the only parties affected,
would be the neighbors immediately adjacent
to the violations. Still there is adequate
light, air and space between the adjacent home
on the west as it is approximately 9 feet
from the subject property. The property on
the east has a larger than required sideyard

--ti
setback so as to allow more than the required
12 feet between subject property and the house
east of it.

.

5. That granting the variance desired will not be opposed

to the general spirit and intent of Title 28 (Zoning Ordinance)
:a

When construing condition No. 5 (the variance
will not be opposed to general spirit intent of
Title 28) consideration should be given to
exceptions and variances which are also a part
of Title 28. This is stated as well as can be in

the opening remarks of the rules and regulations
of the Board of Zoning Appeals, to-wit:

£%.L. ;

19.3
"The intent and purposes of these rules

and regulations is to provide procedures
for the Board of Zoning Appeals to follow
in the consideratin of application for
appeals by those persons who do not agree
with the interpretation of the zoning
ordinance as made by the superintendent
of central inspections; to provide relief
for those persons in the form o f modifications
or variances to the strict interpretation of

the zoning ordinance, who would suffer a severe 3
hardship if the ordinance were strictly
enforced; and to consider exceptions to the

t*#m:.:
zoning ordinance as authorized by Title 28
of the Code of the City of Wichita. "

,.49©I: (Emphasis Supplied)
ted j

j¢*ft This case when considering the applicant's
innocent position is just what the exceptions and

*#?3 variances to the zoning ordinances was created for.

Respectfully submitted,
*33

STINSON, WISDOM & LASSWELL

f.2»71 Attorneys for Applicant

BY./.( lk·61 lo<_urn
, :41.2
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BOARD OF ZONING APPEALS

Room 402 City Building Annex
104 South Main Street

Wichita, Kansas 67202

February 5, 1974

NOTICE TO ADJOINING PROPERTY OWNERS:

AS AUTHORIZED BY ARTICLE VIII OF THE RULES AND REGULATIONS

OF THE BOARD OF ZONING APPEALS, consideration of requests for
rehearing for cases No. BZA 33-73 and BZA 34-73 is scheduled
for the meeting of February 26, 1974. If the Board determines
a rehearing shall be allowed, said hearing shall take place on
the same date, and the following applications will be consid
ered:

ifft

Uff>»
1. Case No. BZA 33-73 - Mr. and Mrs Steven Erickson

(contract purchasers), 8824 Birch Lane, Wichita,

Kansas. pursuant to Section 2.12.590.B, Code of

the City of Wichita, request a variance to reduce
the required side yard setback adjacent to the west
property line of Lot 14 from six feet to four feet
and to reduce the required side yard setback adjacent

to the east property line from six feet to five feet

on property zoned the "AA" Single Family Dwelling
District and legally described as follows:

Lot 14, Block 3, Western Gardens Addition to

Wichita, Sedgwick County, Kansas. Generally
located on the north side of Birch Lane in an %m.,
area between Wood Avenue and Tvler Road. 2-

2. Case No. BZA 34-73 - Mr. and Mrs. Charles E. Manning. -4..i 23,£¥

(contract purchasers), 8808 Birch Lane, Wichita. Kansas, 312
pursuant to Section 2.12.590.B, Code of the City of ..1559 9.

Wichita. request a variance to reduce the required .
side yard setback adjacent to the north line of Lot 18

from six feet to three feet on property zoned the ' AA" %. . 9*41

I
Single Family Dwelling District and legally described '74*k

as follows: 0

Lot 18, Block 3, Western Gardens Addition to

wichita, Sedgwick County, Kansas. Generallv Air; -' . \
located on the east side of Birch Lane in an 4**r

area between Wood Avenue and Tvler Road.

WG¥NW¢

' '.f :4943/7/'ll'll'll........../Imil........................ M.*90*het,3.:1·901£#*Ros?19..9:6·€{.f''tr·t„, . „_ 4.
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Notice to Adjoining property Owners
February 5, 1974

Page Two

The Board of Zoning Appeals meets at 1:30 p.m., in
Room 401 City Building Annex, 104 South Main Street, Wichita,

Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this matter.
You are also welcome to speak or be represented by a spokesman
at the Board of Zoning Appeals meeting when this matter will be
considered.

If additional information is desired so that you may be fully

informed on this matter, please call the Metropolitan Area
Planning Department at 262-0611, Extension 205.

Jack H. Galbraith
Secretary

A.,9. P
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ATTACHMENT 1

BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER )

OF

BZA 33-73

REQUEST FOR REHEARING

WHEREAS, it has been brought to the attention of the

applicant that a request for a variance has been previously

denied by the Board of Zoning Appeals based upon facts and

evidence presented to it at the Board's meeting of November 27

1973; whereas, since that meeting numerous facts have been

brought to this applicant's attention which could not have been

shown at the Board's meeting of November 27, 1973, and further

this applicant shows that additional innocent parties have

become interested in seeing that the r..luested variance is granted

by the Board, which parties were not interested at the time of the

Board's meeting of November 27, 1973. Therefore, this applicant

hereby submits the following new evidence which could not have

been reasonably presented at the Board' s meeting of November 27,

1973, to-wit:

1. Contractor's Insolvency. The contractor
and original applicant for the requested variance,
is now an insolvent corporation. The effect of
the contractor' s insolvency leaves this applicant
with no· effective remedy should the variance be
denied.

This applicant has made a considerable
investment in subject property which does not
include what additional amount it would cost the
applicant to buy an equivalent house in today's
real estate market.

2. Innocent Parties. Numerous innocent
parties are now financially involved in subject
property and unless the requested variance is
granted, these innocent parties stand to suffer
financially. Specifically, the following lien
claimants have claims against subject property:

House of Lighting $ 181.07 3*€1
Vosburgh Wallpaper 76.79

*L .

Star Luri.ber Company 2,148.28

Brag Temp 853.38

Sherwin Williams 234.88

Thornton & Florence 1,788.32

Sunderland & Son Drywall 760.72

1 9...6 . Nek'.
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.

Further, Gordon Dotzour, the realtor,who
sold the house to the applicant will lose
approximately $1,600.00 if the real estate
contract cannot be fulfilled. This would be

totally unfair to Mr. Dotzour as he has innocently .
invested time and energy into this transaction. *

P.ti.:Py.
In addition, the Farmers and Merchants

State Bank of Derby is now assignee of the
contractor's proceeds and has a real interest
in seeing that the requested variance is
granted so that mortgage loans may be closed,
lien claimants satisfied and persons in possession
vested with clear title to the property.

48

3. ' Neighborhood Petition. Even though
this variance requested has been pending and
advertised since September, 1973, no adjacent
property owners or residents have complained
that they would be adversely effected. In fact,

a petition containing twenty (20) names
representing ten (10) families in the neighbor-
hood have signed the petition requesting the
Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Respectfully submitted,
STINSON, WISDOM & LASSWELL

Attorneys for Applicant

t 22: .1

E.

Wtht,1

b f *lu.JIUU
. 4 JBL.3
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VERIFICATION

STATE OF KANSAS )

) SS.

SEDGWICK COUNTY )

T. MICHAEL WILSON, of lawful age, being first duly

sworn upon oath, states:

That he is the attorney for the parties herein;

that he has read the above and foregoing Request for Rehearing;

that the statements made therein are true and correct.

k NA,1.4 bLe-,

746 · ' ...#

14

Subscribed and sworn to before me, a Notary Public,

this 15,day of February, 1974.

r}- ==4

)04- C_621 /4,»AfT

1*5

/2.'dLY rullicJANE-ECHIErlt V
STATE NOTARY PUBLIC 
S•diwick County, Kans.
My Commloilon Expires

44. Siptin- 24. 1974
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STATEMENT OF OWNERS!1IP

fy#

STATE OF KANSAS )
) SS

SEDGWICK COUNTY )

The undersigned duly bonded and qualified abstracter
within and for the County and State aforesaid, does hereby certify:

That we have examined the records in the office of the

Register of Deeds of Sedgwick County, Kansas, with reference to the owner-
ship of the following property in Sedgwick County, Kansas, viz:

Property lying within a radius of 200 ft; of:

Lot 14, Block 3, in Western Gardens, Wichita,
Sedgwick County, Kansas.

71¢6

And from such examination find that the owners thereof

are as set opposite the description of the property below, viz: (Addresses as
given are furnished as a service and not certified.)

LOT BLK ADDITION OWNER

32, 2, WESTERN GARDENS Ronald G. Ogden
V irginia J. Ogden, ux
2720 S. Mosley 67216

24 (K.2

r..2

bkir

33, 2, Clewal Construction, Inc.
962 N. Wood 67212

3,4, 5, 6, 7,8, 3, Clewal Construction, Inc.
14, 962 N: wood 67212

11, 3, Ray L. & Lucille Coleman, ux
No Address Available

12, 3, Harrison Mathew Moore sgle.
8908 Birch Lane 7212

13, 3. Patrick B. Sinclair

LaDonna M. Sinclair, ux
8902 Birch Lane 67212fts;· 7

Clewal '00$truction,15, 3,
962 N. Wood}

16, 3, Searle L. & Mary M. Rosen, ux »cy.« r... c,
No Address Available

17, 3, Daniel M., Jr. & Esther Root,iff>· il. <
No Address Available ux ·..21· ' '11
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LOT
BLK. ADDITION OWNER

18, 3, WESTERN GARDENS Clewal Construction, Inc.
962 N. Wood 67212

1, 4, Richard B. Anderson

Marilyn J. Anderson, ux
8815 Birch Lane 67212

2, 4, Richard A. & Joanne Florence, ux
No Address Available

3, 4, Jimmie L. & Janet R. Weigand, ux
8907 Birch Lane 67212 k

4, 4, Richard G. & Loretta B. Helf, ux
8915 Birch Lane 67212

9, 4, Morris G. & Carolyn N. Desilet,
8826 Bekemeyer 67212 UX

10, 4, Harold Keith Kuhlman

Carol Jean Kuhlman, ux
8818 Bekemeyer 67212

Dated at Wichita, Kansas this 1lth day of

February, 1974 at 7:00 A. M.

FIDELITY TITLE COMPANY, INC.

Asst. Sec.
OEM

Tracer # 22717

.Ef; 
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WICHITA-SEDGWICK COUNTY DATE

January 31, 1974

TO
Memo to the Files

FROM Jack Galbraith, Secretary, Board of Zoning Appeals

SUBJEcT BZA Cases 32-73, 33-73 and 34-73

On January 29, 1974, Mike Wilson and Mr. Erickson came in to
discuss the procedure on the above-captioned cases. Specifically,
Wilson's request was would I readvertise the three cases for
the BZA meeting of February 26, 1974, even though I had not
been so instructed by the Board. Since the Baard had split
on this decision 2-2, I advised that, administratively I
didn't want to be responsible for readvertising the cases
when I had not been instructed to do so. He then asked if

I would contact each member to see if they would so authorize
as the clients involved were about to be foreclosed.

In contacting the members, three were opposed to readvertising
until they made that decision on February 26th. Mr. Clonts
was in favor and Mrs. Murphy requested that I use my judgment
based on the desire of the other members, that she would

probably vote to rehear the cases since she was a new member
and had not been on the Board when originally considered and
denied.

On January 30, 1974, Mike Wilson discussed the matter with
Bob Lakin and I along with Tom Powell of the Legal Staff.
After advising him of the poll, he wanted to contact the
three members to see if they would change their position.

The general discussion was to attempt to expedite the
procedure on to the District Court, to see if that wouldn't
assist in reaching a quicker. more equitable solution to all
those concerned. It was left that we would contact the Director
of Law and advise Wilson by Thursday or Friday.

JHG:js
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'WICHITA-SEDGWICK -OUNTY DATE

January 16, 1974METROPOLITAN AREA PLANNING DEPARTMENT

TO Board of Zoning Appeals
FROM Jack H. Galbraith, Secretar

SUBJECT Reguest for rehearing of cases BZA 32-73, BZA 33-73
and BZA 34-73.

On December 20, 1973, the attorney for the original applicant,
Clewal Construction, Inc., submitted requests for rehearing for
cases BZA 32-73, BZA 33-73 and BZA 34-73. Article VII: of the
Rules and Regulations of the Board of Zoning Appeals provides
that such requests:

...Shall be in writing and duly verified and
shall be submitted to the Secretary of the
Board within sixty (60) days of the date of the
original hearing. No requests for rehearing
shall be entertained unless new evidence is

submitted which could not reasonably have been
presented at the previous hearing.

It is further stated that the " Secretary of the Board shall
determine if a rehearing shall be allowed, however, the applicant
shall have the right to appeal the Secretary's determination to
the Board of Zoning Appeals."

Pertaining to case BZA 32-73, the Secretary had previously
been contacted by an attorney representing the owners of subject
property, who advised that he was submitting a request for per-
mission to file a new application on behalf of his clients.
Because of the unusual circumstances involving the property, in
that both attorneys had an interest in this case, and due to the
determination of the Secretary that the attorney representing Clewal
Construction, Inc., and its assignees (the Farmers and Merchants

State Bank of Derby) failed to present sufficient new evidence
which could not reasonably have been prescallted at the previous
hearing, this request was denied by the Secretary. The attorney
for the Clewal Construction, Inc. advised the Secretary that he
wished to exercise his right to appeal this determination to ·the

Board at its next legular meeting.

With repsect to the requests for rehearing for cases
BZA 33-73 and BZA 34-73, after reviewing the statements sub-
mitted by the attorney for the applicant, it was the de·termina-
tion of the Secretary that none of the information provided
constituted new evidence. In fact, it was the opinion of the

L i
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Page 2

Secretary that at the Board's meeting of November 27, 1973,
these same points were made. The facts pertaining to either
case did not appear to have changed, and therefore the requests
for rehearing of cases BZA 33-73 and BEA 34-73 were denied.
The applicant's attorney again advised the Secretary that he
wished to appeal this decision to the Board.

Attached for your information and review are copies of
the statements submitted by the attorney requesting a rehearing . 9
Consideration of these requests has been scheduled for your meet-
ing of January 22, 1974. Upon your review, should you determine
that there is sufficent new evidence to warrant a new hearing,
your action should be to instruct the Secretary to readvertise
these cases for public hearing. The attorney for Clewal
Construction, Inc. and its assignees would then follow the
same procedure as was followed in consideration of the
original application (Paragraph A, Article VIII, Rules and
Regulations of the Board of Zoning Appeals). That is, a new

application, filing fee and statement of justification would
be required.

However, if you concur in the Secretary's position that the
evidence is not sufficient to warrant a rehearing, the requests
should be denied and any further action by the attorney represent-
ing Clewal Construction, Inc. and its assignees should consist of
an appeal to the District Court of Sedgwick County.

JHG:rme

Attachment

cc: Joe Bogie, Legal Counsel
Board of Zoning Appeals
Law Department : Tr

h &/

T. Michael Wilson
> 0%22-22

Stinson, Wisdom & Lasswell

Attorneys at Law
Suite 430, R. H. Garvey Building

300 West Douglas, 67202

Mr. Charles Manning
8808 Birch Lane, 67212

Mr. & Mrs. Steven Erickson

8824 Birch Lane, 67212 ...44.: \

4

Board of zoning Appeals
January 16, 1974

•·)&&1.*%*....+.:.·I•...$.·A·V/4,·,i,ib»*»•I ·1'L'-1[ .. '* . A
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JOI M. BOGLE JR.

DEPARTMENT OF LAW January 6, 1974
0,-FICE OF CITY ATTORNEY
2620611 -- AREA CoDC 31€
SUITE 000 -- CITY LLIG ANNEX
V.'IC,fITA KANSAS 67202

Mr. and Mrs. Steven Erickson
8824 Birch Lane

Wichita, Kansas 67212

RE: Required sideyard setback at
8824 Birch Une

Wichita, Kansas
Dear Mr. and Mrs. Erickson:

As you are aware, the house which you occupf and apparently own at 8824
Birch Lane was built with insufficient sideyard setbacks as provided for in
Section 28.04.040 (c) (2.2) of the Code of the City of Wichita. Furthermore,
an application for a variance from this Code requirement was made to the
Board of Zoning Appeals and considered by them on November 27, 1973.

This application for a variance, which was made by Clewal Construction
Company was denied by the Board based upon their inability to find the existence
of five (5) necessary and specific conditions which are listed in Section 2.12.590 ·388.4*
(b) of the Code.

Thus, as a result of the Board of Zoning Appeals denial of the variance application, 
it is necessary that you or the builder of the house have it moved or modified
so that it conforms to the required sideyard setbacks.

Yours truly,

Joe M. Bogie, Jr.
Assistant City Attorney

JMB:kh

CC: Clewal Construction Company
Walter H. Suter, 420 Acadia

hack Galbraith, Secretary, Board of Zoning Appeals RECEIVED
John Dekker, City Attorney JAN 8 1974

PLANNING
tr>X

237.
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January 24, 1974

Mr. T. Michael Wilson
Stinson, Wisdom & Lasswell

Attorneys at Law
Suite 430, R. H. Garvey Building
300 West Douglas
Wichita, Kansas 67202

Subject: Cases No. BZA 32-73,
BZA 33-73 and BZA 34-73 -

Request for rehearing.

Dear Mr. Wilson:

At the regular meeting of the Board of Zoning Appeals on
January 22, 1974, your request for a rehearing of Cases No.
BZA 32-73, BZA 33-73 and BZA 34-73 was considered.

Inasmuch as a motion to approve this request resulted in a
moot vote (2-2), consideration of this request was deferred
until the next regular meeting, as provided by Article VII. C
of the Rules and Regulations of the Board of Zoning Appeals.
Your request for rehearing will be scheduled for the meeting
of February 26, 1974. Inasmuch as you indicated that you had
additional information to present to the Board, please submit
copies to our office by 5:00 p.m. on February 13, 1974, so
that it can be mailed to them with our agenda.

If you have any questions concerning this matter, please con- itt 61
tact this office.

Very truly yours,

Jack H. Galbraith

Secretary

JHG:rme
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1 BOARD OF ZONING APPEA.4  CASE No. lhA 33-73

CITY OF WICHITA, KANSAS FILED A-/·79

APPLICATION FOR MARIANCE

.
I. Name of Applicant Mr. and Mrs. Steven Erickson

Mailing Address 8824 Birch Lane Phone 722-0026

Name of Authorized Agent %1 T. Michael Wilson

Stinson, Wisdom & Lasswell

Mailing Address 430 R. H. Garvey Building Phone 264-9137

Relationship of applicant to property is that of contract purchaser
(Owner, Tenant, Lessee, Other)

II. The variance requested is, a sideyard setback variance from

6 feet to 4 feet along the west property line and a sideyard

mt b setback variance from 6 feet to 5 feet along the east property line.

for property located
8824 Birch Lane

and legally described as : Tnt 14. Block 3. We.tern Gardens.

Wichita, Sedgwick County, Kansas

in the City of Wichita; and which is presently zoned AA

III. The applicant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

b. That he has been advised of the fee requirements established
by Section 2.12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

c. That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

d. That all documents are attached hereto as noted in paragraphs
2, 3, 4, and 5 of the instructions/

·'APijlktMr. & Mrs. Steven Erickson
Au4Aor ized Agent T. Michael Wilson

OFFICE USE ONLY: Received in office of Secretary, Board of Zoning
Appeals 9150
together with appropriate fee of $50.00.

T9-402344 -kigned
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December 20, 1973

4*

Mr. T. Michael Wilson
Stinson, Wiadom & Lasswell
Attorneys at Law
Suite 430, R. H. Garvey Building
300 West Douglas
Wichita, Kansas 67202

Re: Canti No. BZA 32-73, BZA

*3271) and BZA 34-73 -
Request for rehearing

Dear Mr. Wilson:

Al We discussed this morning, we have reviewed the three re-
guests for rehearing you submitted on the above-captioned
BZA cases as authorized under Article VIII Rehearings - of the
Board of Zoning Appeals Rules and Regulations. Pertaining to
DZA 32-73, we were contacted earlier this date by Mr. William
Wells, attorney representing Mr. and Mrs. Sinclair, who are
the owners of subject property. Mr. Wells advised that he was
submitting either a request for rehearing or a request that he
be permitted to file a new application on behalf of his client,
that he felt the facts would justify the Board to authorize his
filing a new application on •ubject property. Because of these
unusual circumstances, being that you both apparently have an
interest in this case, it is my determination, 259 Secretary of
the Board, that you have not presented sufficient new evidence
which could not reasonably have been presented at the previous
meeting and, therefore, your request is denied. Al Article
VIII B. provides, you may appeal my decision to the Board.

With respect to your request for a rehearing of Cases No. 3ZA
33-73 and 34-73, after reviewing your submitted statements,
none of the information they contain, in my opinion, constitutes
new evidence. In fact, on Case MA 33-73, you made all these 4%
same points at the Board meeting on November 27, 1973. As to
either case, however, the facts do not appear, in my judgment, to '55
have changed, and therefore, your request for rehearing is denied.

t,
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Page 2 - Mr. T. Michael Wilson
December 20, 1973

However, from our dimcussion, you know that Article VIII, para-
graph B of the Rules and Regulations of the Board of Zoning
Appeals provides that: "The Secretary of the Board shall deter-
mine if a rehearing shall be allowed, however, the applicant shall
have the right to appeal the Secretary' 8 determination to the
Board of Zoning Appeals." From our conversation with you on
December 20, 1973, we are aware that you will wish to exercise
your right to appeal this decision to the Board. Unless you notify
us otherwise, this matter will be placed on the Board'I agenda for
their regular meeting of January 22, 1974, to allow them to deter-
mine whether or not a rehearing will be granted.

If you have any questions concerning this matter, please call.

Sincerely, y
?47

Jack H. Galbraith

Secretary
JHG:ber
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER OF

BZA 33-73

REQUEST FOR REHEARING

We hereby respectfully request on behalf of Clewal

Construction, Inc., Farmers and Merchants State Bank, Derby,

Kansas, assignees of contractor's proceeds, persons in pos-

session of the premises and homeowners in the neighborhood,

a rehearing of the application for a sideyard variance for

property located at 8824 Birch Lane, Wichita, Kansas.

Said application for a sideyard variance was previously

denied by the Board of Zoning Appeals at their meeting of

November 27, 1973.

This request is being made for the reason that

new evidence has developed which could not have been rea-

sonably presented at the previous hearing of the Board of

Zoning Appeals on November 27, 1973, to wit:

a. The contractor, Clewal Construction,
Inc., is now a defunct corporation and Walt
Suter, President of said corporation, is
no longer in the construction business.

b. Numerous innocent parties have now
become involved and said innocent parties stand
to suffer financially unless the requested
variances are granted.

c. The Farmers and Merchants State Bank

of Derby is now the assignee of said contractor's
proceeds and has a real interest in seeing that
the requested variances are granted so that mort-
gage loans may be closed, lien holders are satisfied
and persons in possession are vested with clear
title to said property.

ty' 094, \

T. Michael Wilson of
STINSON, WISDOM & LASSWELL

3
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VERIFICATION

STATE OF KANSAS )

) SS

SEDGWICK COUNTY )

T. Michael Wilson, of lawful age, being first

duly sworn upon oath, states:

That he is the attorney for the parties herein;

that he has read the above and foregoing Request for

Rehearing; that the statements made therein are true

and correct.

T.'MICHAEL WILSON

Subscribed and sworn to before

me a Notary Public, this 20th day of

December, 1973.

J4£le Ahrens, PLS - Notary PUblic

':'. :··.*i·· Cr> My Commission Expires:
March 29, 1976

90%4145
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-*eecber 14, 1,73

T. Michael W ilion
Stinion, 4 lidom & 1.***well
Attorneye at Law
Suite 430. R. H. Gar yey Building
300 brelt Dougla•
Wichita. banaa, 67202

BE: Cue N©. BEA 33-73

Peque•t for Vartance
Dem Mj. Wiliont

dr«**
Enclole 1 i,a ei .ined copy of the Pl-lution adopted by the
Board of .oning Appeallon November 270 1973, lr. connection
with your zequelt for a vallance to r*duce the ze.luired •:de
yard letback adjacent to the welt propirty line :tiera 6 feet to
4 felt and to reduce the requtrod aldeyard setback a.:jacent to

a
the ealt property line frow. 6 leet to 5 feet, on propaity Zoned
the AA single Family velling Dlitrlct. anct generally located en
the North lide ot Birch Lane in an area between Wood Avenu* and

Thil ke•olution rof lecto the official actioB ot the Board to
diny your requelt. le il Lort.,rded to you toY your intor-
mat ion and files.

'?.ybfft:

If you have any que•tion• concerning thil matter. pleale call
CAYOur ettiel.

ViI y ti. uly Your.,

Jack H. allbraith
Ueeretaty

.'4*;i '

Enclolure

(c, Mt, and Mra. Steve Irickson. 8824 holt Blrch. 67212
walt Suter, Cl-al Conltruction, Ince, 420 Acadia, 67212
Bobert Fold:•or. Superiatendent Of Contral In,pectiol
ralph Eberly. City Clerk
Joe *-lly. Contral Inspiction

r
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RESOLUTION NO. BZA 33-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita.
fansas, 67212, by T. Michael Wilson, Suite 430, R. H. Garvey Build-
1ng, 300 West Douglas, Wichita, Kansas, 67202, requests a variance
as Provided in Section 2.12.590.8, Code of the City of Wichita, to
reduce the required side yard setback adjacent to the west property
line from 6 feet to 4 feet and to reduce the required sideyard set-
back adjacent to the east property line from 6 feet to 5 feet. on
property zoned the "AA" Single Family Dwelling District. and legally
described as follows:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generallv located on the

North side of Birch Lane in an area between Wood

Avenue and Tvler Road.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

:10»4
¢/193..A
69%
4*4
991'
3%*G'

1 441*

412 - 1 , 43/
*

340
. :h»··

M. YN
. -1..it·.

494%
0.920

1«-*,

WHEREAS, the Board of Zoning Appeals at the meeting of
October 23, 1973, in considering said application, deferred it
at the request of the applicant until November 27, 1973; and

M=/:**44%

£:

WHEREAS, the Board of Zoning Appeals did, at the meeting
of November 27, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris-
diction to consider said request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unique to the
property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.1 foot
house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

le

1547{f

*.S §11,3
WHEREAS, the Board of Zoning Appeals has found that the

granting of the permit for variance will have an adverse affect
on adjacent property owners inasmuch as side yard requirements
are established to provide structures with adequate air, light,
and space, and the west side yard of Lot 14 which is in violation
adjoins the side yard of Lot 13 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the
roofs of both structures extend into the side yards; and

L. 23:f¢*i344 1
 »Fea

WHEREAS, the Board of Zoning Appeals although recognizing S % 9%

the problem created for the occupant, has found that the strict F»64,9 ...

application of the provisions of Title 28 (Zoning Ordinance) will
not constitute unnecessary hardship upon the applicant/owner inasmuch *id? 3· 1  .1,as the applicant was informed that the structure was in violation of Rti:. 1

imfr

the required side yard setbacks and it was not to be occupied until *.t 1

the violation was corrected or a variance obtained; and 2%11:

WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine whether or not the requested variance will
adversely affect the public health. safety or general Welfare;

*10·2: ·

tiot.
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however. the requested variance is for side yards that are interiorly
located; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will be opposed to the general
spirit and intent of Title 28 due to the fact that the zoning
ordinance requires a minimum side yard of 6 feet for single family
dwellings and it is not possible to construct a 68.1 foot house on
an 80 foot lot and observe these requirements; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before a
variance can be granted has not been found to exist;

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the west
property line from 6 feet to 4 feet and to reduce the required
sideyard setback adjacent to the east property line from 6 feet
to 5 feet, on property zoned the "AA Single Family Dwelling Dis-
trict, and legally described as:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood
Avenue and Tyler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 27th day of November,
1973.

Priscilla L. Lee, Chairman 9

ATTEST:

cyf·· ,

J·. GalbraM, Secretary

04?fl \

33*
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December 6, 1973

Robert Feldner, Superintendent of Central Inspection

Jack H. Galbraith, Chief Planner

BZA Case No. 33-73 - On the North side of Birch Lane
in an area between Wood Avenue and Tyler Road

This is to inform you that at the meeting of November 27,
1973, the Board of Zoning Appeals denied the variance re- € 94,411314
quested by Clewal Construction Company, Inc., to reduce
the side yard setback adjacent to the west property line
from 6 feet to 4 feet and reduce the side yard setback
adjacent to the east property line from 6 feet to 5 feet.

44: 4

Subject property is legally described as Lot 14, Block
3. Western Gardens Addition and is located at 8824 Birch
Lane.

On October 23, 1973, the Board denied two s trilar variance
requests also filed by Clewal Construction Company, Inc.
for Lots 13 and 18, Block 3, Western Gardens Addition.
Action should now be taken to see that these properties
are brought into compliance with the provisions of the
Zoning Ordinance.

-21.:'

»Ry.
3,9.49'



-,0 ) t:....'fi' A >N.-;14:49:'.11&:; j<!, 4:,i-T kl¢046*54%4tfte%'fj*38@%-Atf,,.:.2 ·Ft·*1''': M#' · 7(3 fi)1·€ iDib€;2f·.Er .le 1 . .s€19,, .k .r k: 11 ·2fc'Prk *M al. I

0 0

lor.mber 30. 1973

A€&

T. Mickil Wilion

atinlon. wi,dom & Li,lwill
Attornly. at L.w
Suite 430. R. H. -rvey Buildiag
300 -St Douglai
Wichita. Kan-8 67202

RE• Came No. =A 33-73
Agamet for Variance

Deer Mr. wil,-1
'14

At thi regular -ating of thi Board of Zoning Appial, on %2

Nave-•r 27. 1973. your rig-•t for a variaoi to r.duci
thi zequired lide yard -thack adjacent to tho Vilt Pro- a
pirty line fro= G fit to 4 fit and to riduce thi riquired
mid,yard -thick adjacent to tho mt propirty 11- from
6 2-t to 3 1-t. 0 Broporty mon.d thi =A" Single -mily
Dwilling outrict and ge-molly located - thi imith *idi
of Birch Zine in al arla »*tiln Wood Aving, lad SYler 44
Rold Wal considored.

It -0 the action of thi loard to diay thi, rog-st.
I.*

A Rololution -tting forth th. Official action of th. Balld 92
18 .ing 0-W - - ¥111 . -iled a Copy U --- 4
thi signature• Of thi Chair-n amd Socritary ha- b-m ob-
tainod. 2

If you have Iny que•tioi•. pl#me call our Offieo. .2

Very truly yourm.

Ack n. Galbraith

Secretary .
6™01:W

cc, Mr. and Mri. Sti- Rrickion. .24 Weit Birch, 67212
Walt S.ter. Cle-1 Coastruction, Ing. 420 Acadia, 67212 ·42

mobort Fllanor. Superiatendelt of Ciatral Ilpoction 34

Ralph Ebirly. City Clerk
jo. Don-lly. Central I-pection ...2

4%4*i,f>ff' fl ':{'** 1*Plpl
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1 SECRETARY'S REPORT

CASE NO. BZA 33-73

APPLICANT: Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, 67212.

AGENT: T. Michael Wilson, Suite 430, R. H. Garvey Building,
300 West Douglas, Wichita, Kansas. 67202.

NiQUEST: Variance pursuant to Section 2.12.590.B, Code of the
City of Wichita, to reduce the required side yard setback adja-
cent to the west property line from 6 feet to 4 feet and to
reduce the required sideyard setback adjacent to the east property
lime from 6 feet to 5 feet.my;

1 GENERAL LOCATION: on the North side of Birch Lane in an area
between Wood Avenue and Tyler Road.

ZONING: Subject property is zoned the "AA" Single Family Dwelling
District. as are those properties to the north, south, east, and
west.

3307#,y· t··'

LAND USE: Subject property contains a single family dwelling, as
do those properties to the south, east, and west. The property ,==m=4

to the north is undeveloped.
a,-1-•.•-6/

JURISDICTION:

The Board has jurisdiction to cons ider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the

+2211Im=J

City of Wichita. The Board may grant the request when all five
of the followir.g conditions are found to exist:il .%2- I{'640 4"t-,2 r.4,
1. That the variance requested arises from such condition which22-

*44444*is unique to the property in question and which is not ordi-
i- 32.1,#31.0%2narily found in the same zone or district; and is not created

i».- by an action or actions of the property owner or the applicant.
2.*4,4?4:,Me

1
iJ-

2. That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

p •5

3. That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

AN

·33

Ii@92

-' %.6- 4 '·..# 5t·.•:*1:..
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Secretary's Report
BZA Case No. 33-73

Page 2

the public

ity, or

That the variance desired will not adversely affect
health, safety, morals, order, convenience, prosper
general welfare; and

That granting the variance desired will not be opposed to the i

general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY: 41<4'/4

On December 27, 1972, an application for a res idential build-
ing permit and certificate of occupancy was filed, and bui].ding
permit No. C66195 was issued to the applicant for the construction

of a Eingle family house on subject property (Lot 14). The site
plan accompanying the application indicated that Lot 14 is 80 feet
in width and that the house would be 68 feet in width and would be

located on the lot in such a manner as to observe the required 6

foot side yards. After several verbal warnings by the Division
of Central Inspection that the side yard setbacks for one or both

houses being built on Lots 13 and 14 were inadequate, the con-

struction company was again notified by letter (attached) dated
April 11, 1973, of the violation. The letter further stated that
proper steps must be taken to correct the violation(s) and that

occupancy would not be permitted unless a variance was granted or
the proper setback obtained.

/*31·3

i.

The applicant continued construction, and on September 5,

1973, Central Inspection issued a notice stating that variances
must be obtained or the structures must be altered to obtain

the required 6 foot side yard on or before September 12, 1973,

and that failure to comply with this notice would be fol].owed

by prosecution. The applicant subsequently filed requests for
variances from the Board of Zoning Appeals.

4

It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy, when an inspector notified a builder/owner that the
dwelling under construction is in violation of the zoning ordi·-
nance or building coder the structure cannot legally be occupied
until such violation is corrected. All three houses for whice

the applicant has had to file variance requests now have families
living in them despite notification that they were not to be
occupied.

43<'

14e
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Secretary's Report
BZA Case No. 33-73
Page 3

In the plot plan submitted with the original application,

1
the surveyor omitted the dimension for the side yard at the
southeast corner of the house, which also appeared to be in
violation of the 6 foot required side yard setback. Since

the information subsequently provided by the applicant' s
surveyor indicated the side yard was only 5.5 feet at this
Point, it was the action of the Board of Zoning Appeals, at
the meeting of October 23, 1973, to defer Case No. BZA 33-73
at the applicant's request so that the amended variance request
could be advertised and scheduled for public hearing.

Uniqueness:

¥ia

It is the opinion of the Secretary that the variar - requested
does not arise -rom such condition which is unique tc _. _ _,roperty
in question, and was in fact created by actions of the applicant
(owner) s ince it is impossible to construct a 68.1 foot house crl
an 80 foot lot and observe the required 6 foot side yards; in
addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

223

Adiacent Property:31/

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not have
an adverse affect on adjacent property owners inasmuch as side
yard requirements are established to provide structures with
adequate air, light, and space, and the west side yard of Lot
14 which is in violation adjoins the side yard of Lot 13 which
is also in violaticn, reducing the distance between dwellings
to approximately 9 feet, and the roofs Of both structures extend
into the side yards.

Hardships:

Although recognizing the problem created for the occupant,
it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary'1.411
hardship upon the applicant/owner inasmuch as the applicant was
informed that the structure was in violation of the required s ida
yard setbacks and it was not to be occupied until the violation
was corrected or a variance obtained.

«94.
7;ze·:32.
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Public Interest:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however,
the requested variance is for side yards that are interiorly
located. r

-Spirit and Intent:

In the opinion of the Secretary, the variance des ired will
be opposed to the general spirit and intent of Title 28 due to-/
the fact that the zoning ordinance requies a minimum side yard
Of 6 feet for single family dwellings and it is n, t possible to
construct a 68.1 foot house on an 80 foot lot and Observe these

f requirements.

ig

RECOMMENDATION:

Inasmuch as all five conditions necessary to the granting of

the variance cannot be found to exist, it is the recommendation

of the Secretary that the application for variance not be approved

34
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April 11, 1973

4-+4

Mr. Walter Suter
7371 West Central

Wichita, Kansas 67212

Dear Mr. Suter:

In regard to 8824 and 8902 West Birch, houses under construction by your
* company, the side yurd setback is nit adequate: It will be necessary foryou t, determine which house (or both) is in vi,lati,n and take proper
steps t. ·correct this vivlati.n. Occupancy will not be a.ermitted unlessa' variance is granted ir prjier +At·back k Dbtaincd.

Also I observed that the conditi ri Df the streets is still not clean;
and considerable lumber, etc. is being stred on the fifteen fo-,t publicright-of-way behind the curb line.

Due to camplaints received frm rdsidents Df this area, it will be
necessary for you i rectily this situati..n immediately.
Sincerely,

la

- --- 7 -Jack Kirkby
Inspector

64*.f
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BOARD OF ZONING APPEALS

Room 402 City Building Annex
104 South Main Street

Wichita, Kansas 67202

November 7. 1973
NOTICE TO ADJOINING PROPERTY OWNERS:

An amended application has been filed by Clewal Construction,
Inc., 420 Acadia, Wichita, Kansas, 67212, pursuant to Section
2.12.590.B. Code of the City of Wichita, requesting a variance
to reduce the required side yard setback adjacent to the West
side yard setback adjacent to the east property line from 6 feet
Property line from 6 feet to 4 feet and to reduce the required

to 5 feet, on property zoned the "AA" Single Family Dwelling Dis-tt*Spt trict and legally described as follows:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood Avenue
and Tyler Road.

r .?93This application has been assigned Case No. BZA 33-73, and
will be considered by the Board of Zoning Appeals at its meeting
on Tuesday, November 27, 1973. at 1:30 p.m., in Room 401 City
Building Annex, 104 South Main Street, Wichita, Kansas. If you
desire, you may wri.·te to the Board of Zoning Appeals at 104 Smth.
Main to express your opinion on this matter. You are also welco:ne I33*to speak or be represented by a spokesman at the Board of Zoning
Appeals meeting when this matter will be cons idered.

If additional information is desired so that you may be fully
informed on this matter, pleas e call the Metropolitan Area Planning t ..9.Wy
Department at 262-0611, Extension 205.

Jack H. Galbraith

Secretary

1
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October 240 1973

T. Michael Wilson
Stinson. Wi,dom & La,Is••11

Attorney, at Law
Suite 430. R. H. Garvey Building f.f

300 '11•t Doggla•
Wichita. *ania, 67202

RE• Cale No. BEA 33-73

Requoit for Var iance
D,er Mr. Wiloon:

At it, regular m-ting of October 23. 1973. it was th•
action of thi Board of Zoning Appells to defor Cal No.
BIA 33-73 = you requalted by your lotter of October 19. 9 *54·.

1973. The a-ndid variance requist will hi readvertild
and Icheduled to li board hof•re the loard of Zoming
Appiall on #ove•her 27, 1973.

If you have any quoition, concerning thii matter, plaa-
call our office.

Your. very truly. 43

Jack H. ellbraith

Secretary

ce, Walt Sutor. Clowil Conitruction. Inc.. 420 Acadia. 67212

nobort reld-r. *Woriatendiat of Central In,paction
Ralph *borly. City Clerk
Joi Donailly. Central Inspection

S?%1 ..
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STINSON. WISDOM & LASSWELL
ATTORNEYSAT LAW

SUITE 430 R. H. GARVEY BUILDING

300 WEST DOUGLAS 4- 2
DALE 8. STINSON, JR. WICHITA. KANSAS 07202

STAN I .I.DOM A... Coo. 3,6

GERALD D. LA:WELL October 19, 1973
264·9137

7, MICHAEL WILION

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals
City of Wichita
City Annex Building
104 South Main
Wichita, Kansas

4

Re: Request for amended variance
application - 8824 Birch Lane

Dear Mr. Galbraith:

We hereby respectfully request on the behalf of
Clewal Construction, Inc., the owner of the above referenced
property, a sideyard variance to five feet on the east side
of said property from that specifically provided for in City
Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2), the same
requiring that there shall be a sideyard on each side of not
less than six feet in width.

This request should be considered as an addition
to and not in lieu of the application for variance previously
filed with your office on September 20, 1973. It is my under-
standing that the certified ownership list already on file and
the filing fee previously paid are sufficient, but that re-
vised drawings reflecting the southeast corner measurement of
8824 Birch Lane are necessary, the same being enclosed.

The sideyard variance request with respect to 8824
Birch Lane only, will be deferred from the October 23rd meet-
ing of the Board of Zoning Appeals to the November 27th meeting *Oj@=4

so that the additional variance request may be advertised.

If you have any question regarding the above or if
any additional requirements are necessary, please do not hesitate
to contact this offici

Very truly yours,

STINSON, WISDOM & LASSWELL

T. Michael Wilson

TMW:sh
Enclosure
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W. L KORBER R G. WAYMIRE

BAUGHMAN CO.
SURVEYORS

PHONE 316/262·7271 330 LAURA WICHITA. KANSAS 87211

State of Kansas
SS September 13, 1973

County of Sedgwick)
We, Baughman Company. Surveyors in aforesaid county

and state do hereby certify that we did on this 13 th day of September, 1973
survey Lot 14, Block 3, Western Gardens, Wichita. Sedgwick County, Kansas.

On said lot is house No. 8824 withan attached garage
which is in the clear of all boundary lines. There are no encroachments
on said lot by buildings on the adjacent lots.

The accompanying plat 18 a true and cope€'exh'ibit
of said survey for mortgagee title insurance.

Surveyoa C'·.
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October 19,
1973

Robert Feldner, Supt. of Central Inspection
*t

Jack H. Galbraith Chief Planner Bh\3 4 rh. 01.

J
BZA 32-73, BZA 33-73, and BZA 34-73

Cases l.·fo. BZA 32-73, BZA 33-73, and BZA 34-73, filed
by Cle.··al Construction, Inc., requesting variances
of the required side yard setbacks for three proper-
ties ort Birch Lane are scheduled to be heard by the
Board of Zoning Appeals on Tuesday, october 23. 1973.

Because of the considerable history of these cases
involving Central Inspection, i.e. repeated verbal
(ag well as written) notices of the violations from
Inspector Kirkby to the contractor since early stages
of construction, tie would appreciate it if you could
'be present at the meeting to answer any questions the
Boar.1 might have concerning these matters.

JHG:rw

:919 3

siEL



r

e 0

SECRETARY'S REPORT

CASE NO. BZA 33-73
4

APPLICANT: Clewal Construction, Inc., 420 Acadia, Wichita, Kansas,
67212.

AGEEZ: T. Michael Wilson, Suite 430, R. H. Garvey Building, 300
West Douglas, Wichita, Kansas, 67202.

BEQEREK: Val-ie.nce pursuant to Section 2.12.590.B, Code of the
City of wichita, to reduce the required side yard setback adjacent
to the west property line frcm 6 feet to 4 feet.

GENEPAL LOCATION: On the North side of Birch Lane in an area be-
tween Wood Avenue and Tyler Road.

'ti

ZONING: Subject property is zoned the AA" Single Family Dwelling
District, as are those properties to the north, south, east, and
west.

LAND USE: Subject prcperty contains a single family dwelling, as
do those properties to the south, east, and west.
JURISDICTION:

:444

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five

4 of the following conditions are found to exist:

1. That the varia;ice requested arises from such condition which
is unique to the property in question andwhich is not ordi-
narily fcund in the came zone or district; and is not created
by an action or actions of the property owner or the applicant.

2- That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
reside;its.

3 . That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner reprezented in the application.

4. That the variance desired will not adversely affect the public
health, safety, morals, order. convenience, prosperity, or

general welfare; and
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5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 23 (zoning ordinance).

COMMENTS.BY THE SECRETARY:

On December 27, 1972, an application for a residential build-
ing permit an€ certificate of occupancy was filed, and building
Permit no. C.3195 was issued to the applicant for the construction
of a single far.,-ily house on subject property (Lot 14) . The site
Plan accempanying :he application indicated that Lot 14 is 80 feet
in width and that the house would be 68 fcat in width and would be
locate€ on the lot in such a manner as to observe the required 6
foot side yards. After several verbal warnings by the Divis ion
of Central Inspection that the s ide yard setbacks for one or both
houses being built on Lots 13 and 14 were inadequate. the con-
struction company was again notified by letter dated April 11,
1973, of the violation. (Copy of letter attached to BZA Case No.
32-73.) The letter further stated that proper proper steps must
be taken to correct the violation (s) and that occupancy would IlOt
be permitted unless a variance was granted or the proper setback
obtained.

The applicant continued construction, and on September 5, 1973,
Central Inspecticn issued a notica stating that variances must be
obtained or the structures must 1,3 altered to obtain the required
6 ioot side yard cn or before September 12, 1973, and that failure
to comply with this notice would be followed by prosecution. The
applicant subseqi,enth filed requests for variances from the
Board cf Zoning Appeals.

It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy, when an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning ordinance
or buiding code, the structure cannot legally be occupied until
such violation is corrected. All three houses for which the appli-
cant has had to file variance requests now have families living
in them dospite notification that ·'.hey were net to be occupied.

··,ty

3=392

03*7 1,4
*0.7. .'LA·
"ake

It should also be pointed out that the survey submitted by the 224
applicant does not indicate a dimension for the side yard at the
south east corner of the house. It appears by the drawing, that 3*ff

the setback is less than the one applied for on the west side.
The applicant should have his surveyor provide this dimension prior .a

to the BZA meeting. 21......14*

F.

./M

4/€*9**



kni

i'·'4

--I./cly I ..pul I 'g*ke-fli
BZA Case No. 33-73

Page 3

Uniqueness:

It is the opinion of the Secretary that the variance requested *li ff
does not arise from such condition which is unique to the property 24*-f 7---

in question, and was in fact created by actions of the applicant h.

(owner) since it is impossible to construct a 68.1 foot house on
an 80 foot let and cbserve the required 6 foot s ide yards; in ......- )156./

4%***24
addition, th.. p.pplicant was given adequate notice ana instructed
to correct the violation prior to occupancy.

:2- AQ-1-acer.t Proper-2 * 0*,

2.t
-9.

57- It is the opinion of the Secretary that it is difficult to
...8 <·44*G?31/
 A.44£4*5*3

find that the granting of the permit for variance would not have
an adverse affect on adjacent property owners inasmuch as side
yard raquiremerics are established to provide structures with
adequate air, light, and space, and the side ,--.rd of Lot 14 which
is in violation r.djoins the side yard of Lot 13 which is also in4.- 1
violation, reducing the distance between dwellings to approximately

fil 9 feet, and the rcofs of bth structures extend into the side yards
1

Hardship:

im

Altbough recognizing the p. .blem created for the occupant, it
is difficult for the Secretary to find that the strict application
of the provisiong of Title 28 would constitute unnecessary hardship
upon the applicant/owner inasmuch as the applicant was informed
that the structure -s in violation of the required side yard set-
back and it was not zo be occupied until the violation was correc te<
or a variance obtained.

Pliblic Interest:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however,
the requeeted „ariance is for a side yard that is interiorly
located.

*2
34tI
·66,'«rt.

Soirit and Intent:

In the opinion of the Secretary, the variance des ired will be
opposed to the general spirit and intent of Title 28 due to the
fact that the zoning ordinance requires a minimum side yard of

:.ic.ttle=ma

. J. :4124&?1:

.4:i=
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6 feet for single family dwellings and it is not possible to con-
Struct a 68.1 foot house on an 80 foot lot and observe these
requirements.

BECOMMENDATION: 414

Inasmuck as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved.

. 4..4

r.:
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April 11, 1973

Mr. Walter Suter

7371 West Central
Wichita, Kansas 67212

Dear Mr. Suter:

In regard to 8824 and 8902 West Birch, houses under construction by your
company, the side yard setback is not adequate. It will be necessary for
yiu t, determine which house (or both) is in vi Jlation and take proper
steps t_ correct this vinlati .n. Occupancy will nit be yermitted unl ess
a varlance is granted ir pr.,per setback is obtained.

Als., I observed that the c onditi.·n .,f the streets is still not clean;
and considerable lumber, etc. is being st-red Dn the fifteen fot 1,ublic
right-of-way behind the curb line.

Due to emplaints received fr.m residents of this area, it will be
necessary for y3u t, rectiIy this situati n immediately.

Sincerely,

Jack Kirkby

Inspector

JK:mil

4'Ker*-4
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BOARD OF ZONING APPEALS

Room 402 City Building Annex
104 South Main Street

Wichita, Kansas 67202

October 2, 1973

NOTICE TO ADJOINING PROPERTY OWNERS:

Case NO. BZA 33-73tr

An application has been filed by Clewal Construction, Inc.,
420 Acadia, Wichita, Kansas, 67212, pursuant to Section
2.12.590.8, Code of the City of Wichita, requesting a variance
to reduce the required side yard setback adjacent to the West
Property line from 6 feet to 4 feet on property zoned the "AA"
Single Family Dwelling District and legally described as follows

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generallv located on the
North side of Birch Lane in an area between Wood

Avenue and Tyler Road.

This application has been assigned Case No. BZA 33-73,
and will be considered by the Board of Zoning Appeals at its
meeting on Tuesday, October 23, 1973, at 1:30 p.m., in Room
401 City Building Annex, 104 South Main Street, Wichita,
Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this

iff matter. You are also welcome to speak or be represented by
a spokesman at the Board of Zoning Appeals meeting when this
matter will be considered.

If additional information is desired so that you may be
fully informed on this matter, please call the Metropolitan
Area Planning Department at 262-0611, Extension 205.

Jack H. Galbraith

Secretary

}t
8

/0 %%,i·.
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STINSON. WISDOM & LASSWELL
ATTORNEYS AT LAW

SUITE 430 R. H. GARVEY BUILDING

300 WEST DOUGLAS

DALE I. STINSON. JR. WICHITA. KANSAR 87202

STAN ..WISDOM
September 20, 1973 AREA CODE 318

GERALD D. LASSWELL
264·9137

7. MICHAEL WILSON

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals
City of Wichita
City Annex Building
104 South Main

Wichita, Kansas

Re: Application for variance -
8824 Birch Lane

Dear Mr. Galbraith:

We hereby respectfully request on behalf of
Clewal Construction, Inc., the owner of the above re-
ferenced property, a sideyard variance to four (4)
feet from that specifically provided for in City
Ordinance No. 30-783 Code Chapter 28.04.040.2 (2.2),
the same requiring that there shall be a sideyard on each
side of not less than six (6) feet in width.

In support of our request, we allege that:

1. The variance requested arises from a
condition not knowingly created by the
owner. It is a condition unique to the
property inasmuch as the dwelling located
on the property has already been built and
completed and is already occupied by a
family;

2. The granting of the requested variance
will not adversely affect the rights of ad-
jacent property owners inasmuch as their r

building structures are located ample dis-
tances from that in question so as to not
encroach upon their air, light and space.
Also, there is no structural ovenhang onto
adjoining property and a sideyard of four
(4) feet along with the adjoining lots
sideyard will allow both owners a sufficient
distance between their dwellings so as to not
adversely affect the rights of one another;

3. If the provisions of Title 28 are strict-
ly construed, the property owner will be made

L
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Mr. Jack Galbraith September 20, 1973

to suffer undue hardship, economically, 1because the buildings located on the
property have been completed and the real
estate closing cannot be completed because
the owner cannot convey clear title. Also,
not only will the owner suffer but the
occupants will be made to suffer if
structural changes are required;

4. The requested variance to four (4) feet
will not adversely affect the public health,
safety, morals, order, convenience, prosperity,
or general welfare as it is internally located
and only the adjacent lot owner could be in-
jured and he will be duly notified of the re-
quested variance and be given the opportunity
to be heard; and

5. The granting of the requested variance to
four (4) feet is not contrary to the general
spirit and intent of Title 28 as a sideyard
of four (4) feet will still leave substantially
as much air, light and space as that intended
under the provisions of Title 28.

Very truly yours,

STINSON, WISDOM & LASSWELL

By
T. Michael Wilson

TMW:sh

-2-
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W L KORBER R G. WAYMIRE

BAUGHMAN CO.
SURVEYORS

PHONE 316/262·7271 330 LAURA WICHITA KANSAS 67211

State of Kansas

SS September 13, 1973
County of Sedgwick)

We, Baughman Company, Surveyors in aforesaid county
and state do hereby certify that we did on this 13 th day of September, 1973
survey Lot 14, Block 3, Western Gardens, Wichita, Sedgwick County, Kansas.

On said lot is house No. 8824 withan attached garage
which is in the clear of all boundary lines. Their, are no encroachments
on said lot by buildings on the adjacent lots.

The accompanying plat is a true and co*»41:* exi;ibit
of said survey for mortgagee title insurance.

32 It '
a

f

8824
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BOARD OF ZONING APPEALS CASE NO.

CITY OF WICHITA. KANSAS FILED | 822773 
760&62

I. Name of Applicant/CLEWAL CONSTRUCTION, INC. ..#3 *

.=02 .
Mailing Address 420 Acadiy, Wichita, Ks. 722-66653 61212phone
Name of Authorized Agen2 T. Michael Wilson
Mailing Address Suite 430 R. H. Garvey Buildia,ne 264-91371.-

duu west uougias, wicnita, d.

Relationship of applicant to property is that
(Owner, Tenant, Lessee, Other)

II. The variance requested is a sideyard variancE
·22¥ from the west property line.

of Owner 1EmFFF

 setbackAto 4 feet
40 '21 7.

.MalM*Ed'*'wgitl#
Wal//0 7,221:fht.
eR'i//1/."'m-

2... for property located 8824 Birch Lane
Sk

and legally described as: Lot 14, Block 3, Western Gardens

B

4

c. That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

d. That all documents are attached hereto as noted in paragraphs
2. 3. 4, and 5 of the instructions.

de„d-11 16 tb,9- +4 61/2,
4ip.'Ill Aliplicant Clewal Construction, Inc

by Walt Suter
«r -777:. 6.9 6 Al.

Authorized Agent, T. Michael Wilson

OFFICE USE ONLY: Received in offic*-of Secretary, Board of Zoning
Appeals_.s@1,2.2.-_-191•C - P.m.) , r-3.00#//77,8.00 ,-9 4 19 71

together with appropriate fee of $,Ofbo.

3%9

ti

in the City of Wichita; and which is presently zoned AA

3?48=
III. The applicant herein, or his authorized agent, acknowledges:cr =N-

a, That he has received an instruction sheet concerning the

filing and hearing of this matter;

fy
2Eps'-- . 'ttd b. That he has been advised of the fee requirements established .44
flit ;2.' -9 1/I by section 2.12.580 of the Code of the City of Wichita (Ordi- 369

nance No. 24-606); and that the appropriate fee is herewith 4Imm-B < 40'E

tendered;

93*.

1%

41 -A-,42101/--Lili 173NAA"
71-I T9-402 Sighed

¢ 46/95'
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W L KOFIBER P G WAYMIRE

BAUGHMAN CO.
SURVEYORS

PHONE 316./262·7271 330 LAURA WICHIA KANSAS 67211

te of Kansas

SS September 13, 1973
nty of Sedgwick)

We, Baughman Cokpany, Surveyors in aforesaid county
state do hereby certify that we did on this 13 th day of September, 1973

vey Lot 14, Block 3, Western Gardens, Wichita, Sedgwick County, Kansas.

On said lot is house No.8824 withan attached garage
ch is in the clear of all boundary lines. There are no encroachments
said lot by buildings on the adJacent lots.

The accompanying plat is a true and co9.4;*A·ibit
said survey for mortgagee title insurance.
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STATEMENT OF OWNERSHIP

STATE OF KANSAS )
) SS

SEDGWICK COUNTY )

The undersigned duly bonded and qualified abstracter
within awd for the County and State aforesaid, does hereby certify:

That we have examined the records in the office of the
Register of Deeds of Sedgwick County, Kansas, with reference to the owner-
ship of the following property in Sedgwick County, Kansas, viz:

Property lying within a radius of 200 ft of:

Lot 14, Block 3, Western Gardens, Wichita, Sedgwick
County, Kansas.

74tte

And from such examination find that the owners thereof

are as set opposite the description of the property below, viz: (Addresses as
given are furnished as a service and not certified. )

LOT BLK ADDITION OK/NER

01
32, 2, WESTERN GARy,#115* Harold 0. Ogden

yu Virginia J. Ogden, ux
272() S. Mosley 67216

33, 2, /h Clewal Construction Co., Inc.;
V 462 N. Wood 67212 i

./3, 4.5,6,7,8,9.3. /h Clewal Construction Co., Inc.*· -4
UP 11 & 14, 3, « 962 N. Wood 67212

' 441 i fforckB. S>pi£be
Sh¢lia SA)010, ux
8908 Birc*-Xane 67212 7 6

L

1/ 13, 3, h Patrick B. Sinclair
V i 31/4 La])onna M. Sinclair, ux

8902 Birch Lane 67212 · r *7
3,  Clewal Construction Co., Inc.1 -

V 962 N. 9. ood 67212

/16, 2arle L. & Mai·y M. Rosen, uxt
-Ii oAd dress Available93 14, filck A. n

17, 3, Da4iel M., Jr. & Esther Roots·
No bddress Available UX -

3, A Clewal Construction Co., Inc.i
W 962 N. Wood 67212



1 : , 9'.09:24

0
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LOT
BLK ADDITION OWNER

INA 3-79
4, WESTERN GARDE}86 Carl/63% Clfe7 Forshee,ux9 79 441. 1 - 8800 Belcefnay.e'D 67212

4

2

Furvis R. \Harper,- /
L 5.811 Harpe]N

¢MFB W. 13th\ S,t. / A 673030

4,

67203

MvMorris G. & Carolyn N. Desilet, ,
k-32' 8826 Bekemeyer 67212 ux4 10. 4. Harold Keith Kuhlman

Carol Jean Kuhlman, ux
8818 Bekemeyer 67212

Dated at Wichita, Kansas, this 19th day
of September, 1973 at 7:00 A. M.

IFIDP'1:17 TITLE COMPANY, INC.

EM

Tracer # 21248

ikil: 3
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