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Fabroary 28, 1274

Mr. T. Hichzel Wilsom
Attorney at Law

430 R, 4. Garvey fuailding
340 woat Dowrlas
Wichita, Hansas 67202

Subject: Case Wo. IGA 33~73 and
BER 34-73 « Tuyuest for
variance

Vear Wr, wWilsons
At the regular seeting of the Doard ©i Loning Apssals on

. Fobruary 26, 1974, vour requast 19v a xehsaving ol the
. above capticned caers was coneldered.

It was the action of the Board to deny reconsijsratica of
‘gither Case No, BEA 33-73 or BZA 34~73.

1f you have any guuetions on these cases, please contact our office.

Sincerely,

JInck H. Golbraoith
: Seeretacy
JEG MM §0 g

Mr, snd Mre. Charlos Manning, BEUB Sirch iane, 6V212
Mr. &nd Meg. Steven Bricheon, 9824 Birch Lene, 67312
Cleval Congstrustion, Inc., 420 Acntia, 67212

Gale ~. Hultusn, €20 Claytou, 67203

robert Felaner, Superintendent of Ceatral Ingpection
malph iberly, City Clark

Joe -enselly, tentral Irspacticon
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r Home Is Thelr

',,a-"-‘ﬂcsvm_l- H‘iclmuu and his wife
wenHo 2 sheriff's sale this

ks ﬂ!ml&e hoped,titelut hi i
; 'niﬂhmu-a manmpuﬁml%‘i’m':

:M mon

offering m,m for lllo pmperl and
house ‘at Lot 14, Biuck of Western
Gardens Addmon.
Birch Lane — their own home,

The Ericksons’ bid will pay the first
mortgage, and will pay priority creditors
with mechanics’ and sup pliers’ liens

against the property.

‘After 120 days, it will give them clear
title to their home.
The Ericksons’ prd:!em began long

M!ﬁm they signed the purchase contract

or the house at 8824 Birch Lane. The
itself was not even wellullder way
when the mistake was made.
Cleivalugo%l.nﬂ.‘linn Co. put it up too
close to the si ey . City
caﬁl m?my clearances
bnhveenmdeyard and building of at least
six feet. The house at 8824 Birch Lane
didn’t have enough clearance. The mis-
take went unnol , possibly because
ent excavations  covered survey
markers.
‘The same problem may have existed
f}i‘&&yﬂg‘:&pecmrs wl":o );nla;lda niﬂ note
repancy when their inspec-
tions were made. it
The home, newly compleled and read
{nr a family: wasyuf!ered for sale nhouyl.
ago. The Ericksons bought

m sa[e was never completed, The
lirhnﬂl sethsck violations  were dis-
ly the city before the sale

oonld ‘be closed.
End;snns went to the board of
appeals being denied a variance

N the

The gl‘m setl;lgck requh‘emcnt in

AA nsldenml zoned districts would be
| they were told.

tion.
kmwnssem"

creditors had filed hens against
property, as well.

The Ericksons wenll.udist:lgtcnuﬂ
force the City of Wichita to grant’
variarice,

They won the al:l.lﬂll.

Bui the sheriff’s sale was unayoidal

Since  buying home,
Ericksons had seen it
tremendously in value, It is a_beauti
Lyilt, comfdrtable home in a

_neighborhood.

They feared bidding might
levels they would be unable to afford.
If that hap| ppened, they wuu]d

evicted by the high bidders.
At the sale morning, the
bid was $22,182.

Kathleen Gragg, who
conducting the sale in the lobby of
courthouse, wrote down the bid. Sil
followed.

‘“Are there any other bidders?"
asked.
HR, Ku.hn attorney for. theEﬂ
rward,

st fo
“We bid $27,000 < ers?
‘““Are there a:ur othqr dd
Gragg repeated, wrl!.l dowm |
second bid. :
There were none,
The Ericksons® bid
$27,600 moments later

ted, §
% went to the board'ol zoning ap- di

peals.” Another denial.

Clewal Construction Co., meanwhile,
had been denied a permit to do
in Kansas by the

AV TR A=~
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THE CITY oF WICHITA
OFFICEOF  |,AW DEPARTMENT DATE May 21, 1974 =

TO Jack Galbraith, Secreta ry, Board of Zoning Appeals
FROM Joe M. Bogle, Jr., Assistant City Attorncy

SUBJECT District Court Appeals of cases
BZA 32-73, BZA 33-73 and
BZA 34-73

This will serve as a report on what is apparently the final disposition of the above
captioned Board of Zoning Appeals cases.

As you know, the captioned cases represent applications to the Board for variances
from the required 6 foot sideyard setbacks for the addresses of 8824, 8902

and 8808 Birch Lane. These applications for variances were made by the Clewal
Construction Company and were denied based upon the Board of Zoning Appeals
inability to find the five conditions necessary to grant a variance. Applications
for rehearing were also later denied and appeals were taken to the Sedgwick
County District Court on behalf of the occupants, Steven Erickson and Charles
Monaing and the owner of 8902 Birch Lane, Pat Sinclair.

The, trial of the Erickson and Manning cases (33-73 and 34-73) was held on
May 10, 1974 in front of Judge B. Mack Bryant. The facts of the case were
stipulaied to and the plaintiff's attorney, George Powers, argued their case.

¢ stat ed that his clients were not personally involved in the houses not being
in cempliznce with the zoning regulations and also contending that the city should
have stopped the construction on the houses in question when they were first
discovered to be in violation.

It was brought out by myself that the rules and regulations of the Board of Zoning
Appeals did not distinguish between individuals who are at fault; rather the rules
were concerned with the status of the building being in violation of the zoning
ordinances. In other words, even though the plaintiffs in the case were not
personally involved, that still did not necessarily entitle them to a zoning variance,
It was also brought out that the contractor was notificd on two occasione of the
gsideyard setbacks and that he apparently made no effort to correct the problem,
on his ability to obtain a variance {rom the Board of Zoning Appeals. The
s. Erickson and Mr. and Mrs. Manning, were present at
however, their testimony was not allowed as their attorney included in
cument the numerous financial and practical problems which face his clients

due to the lack of a variance.
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Jack Galbraith, Secretary, Board of Zoning Appeals

- Page 2

May 21, 1974

After the court heard the arguments of the plaintiffs and the city, he ruled in favor
of the plaintiffs and against the city on 2 basis of equitable estoppel. The judge held
that the city should have stopped the construction on the residences when they first
suspected that a violation existed. He indicated that an oral or written notice was
not sufficient when the city had knowledge that the houses were being built in
violation of the zoning ordinances. It was upon this reasoning that the court held
that the residences of 8824 and 8808 Birch Lanc should be granted variances and
held to be located properly on the lots.

It is our understanding that no further action need be taken on the part of the
Board of Zoning Appeals and that the Journal Entry indicating that court's decision
will suffice to grant the necessary variance to the plaintiffs.

The third Board of Zoning Appeals case, BZA 32-73, was scheduled to be tried
separately at a later date. However, based upon the ruling on BZA 33-73 and

BZA 34-73, we have decided lo agres on a Journal Entry of Judgment in that case
granting them the same relief which was obtained in the other two cases. Attached
is a copy of the Journal Entries of Judgment on the three captioned cases for your
files. If you have any questions concerning any of the above, please contact me..

nn i

Joe M. Bogle, Jr.
Assistant City Attorney

JMB:kh
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May 22, 1974

Board of Zoning Appeals

Jack H. Galbraith, Secretar J Z&

Journal Entries of Judgment on cases BZA 32-73, BZA 33-73, and
BZA 34-73.

Attached for your information is a memorandum to me from Joe
Bogle, Assistant City Attorney and three Journal Entries
applying to the above captioned cases. Based on these Journal
Entries we have marked each case file approved as to the
requested variance and have forwarded copies to the office

of Central Inspection and the City Clerk.

JHG: js

Attachment

cc: Ralph Bbexly, City Clexk
Robert Feldner, Superintendent of Central Inspection
Joe Donnelly, Central Inspection
Jack Kirkby, Central Inspection




IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

J. STEVEN ERICKSON and
ELIZABETH ERICKSON,

Plaintiffs,
vs. CASE NO. C-30053
THE BOARC OF ZONING APPEALS
OF THE CITY OF WICHITA,
WICHITA, KANSAS,

Defendant.

St St et " St "t et o et e e e

JOURNAL ENTRY OF JUDGMENT

Now on this 10th day of May, 1974, the same being
oﬁe of the regular judicial days of this court, the ahm{e en-
titled matter comes on for trial, the’ plaintiff-s being pre;
sent in person and represented by their counsel, George B.

- Powers of Fouiston, Siefkin, Powers & Eberhardt, the defen-

dant appearing bﬁr its attorney, Jog M. Bogle, Jr.

Whereupon, all parties agree to try sald cause to
the'court: and both parties announce ready for trial. Where-
upon, both parties make their opening statements. Whereupon,

both parties offeréd their evidence and rested.

Thereupon, both parties argued sald cause to the
cou'rt. Thereupon, {:he court, having heard the evidence'an_d
arguments of counsel, finds in favor of the plaintiffs and
against the defendant herein, and makes the following findings

of fact and conclusions of law:

The eourt finds that from the evidence, the court
is satis;fied that the plaintiffs have met all requirementr;. ‘of

the statute, to-wit: (]

1. That the vé\riance requested arises from

FOULSTON, SIEFKIN, POWENS & EUCRUARDT
Bre ann WAL DANK DUILDING
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@ condition which is unique to the property in qugstion and
13 not ordinarily found in the same zone or district and is

not created by the action of the applicant.

2; That the granting of the permit for vér~
iance will not adversely affect the rights of adjacent ﬁro-
perty owners or resldents and, in fact, the adjacent property
owners and residents are not in opposition to the granﬁing of

the variance.

‘3. That the strict application of the provi-
slons of Title 28 of which variance is requested will constitute
unnecessary hardship upon the property owner represented in

the application.

4. That the variance desired will not adversely

affect the public health, safety, morals, order, convenience,

prosperity, or general welfére;'and B

5. ‘That the granting of the variance desiredr
will not be opposed to the general sp;rit and 1nten£ion of
Title 28 (Zoning Ordinance).

IT IS, THEREFORE, BY THE COURT CONSIDERED, OﬁDERED,
ADJUDGED AND DECREED:

1. That the granting of the variance requested

by the plaintiff is approved and Judgment 1s entered in favor

of sald varilance.

2. That the property in said petition 1s des-

cribed as:

Lot Fourteen (14), Block Three
(3), Western Gardens, Wichita,
Scdgwick County, Kansas.

3. That the variance shall be allowed and that
the zoning shall hereafter be, in regard to said above described

lot as follows:

TOULSTUN, SIEFKIN, POWIRD & CDCAHARDT
SHITE 40N FOUATH MALINNAL BANK AUIBIND
Kantan 67202
SmAANI, AR 414
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A sideyard setback .adjacent to the
West property line of Lot 14 of four
feet (4'), and the required side yard
setback adjacent to the East property -
1ine of five feet (5'). 2

4, That the house located upon sald propert'y

falls within the setback above set forth and the location of

the house upon the property is approved.

5. That the described zoning in paragraph 3

above applieé only to the.location'.of the present residence

on the property and that all future building on said lot will
conform to the zoning and building ordinances of the City of

Wichita.

IT IS BY THE COURT SO ORDERED.

APPROVED:
FOULSTON, SIEFKIN, POWERS & EBERHARDT

FOULETON, SICFKIN, POWERS & EDERNARDY

EUSTC k00 Founin AL DANK  RUILINa
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IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

J. STEVEN ERICKSON and
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ELIZABETH ERICKSON H 0053
Plaint 3

THE BOARD OF ZONING APPEALS

OF THE CITY OF WICHITA,
WICHITA, KANSAS Defendant __

SUMMONS
To the above-named Defendant:

You are hereby summoned to defend an action brought in the District Court of

SEDGWICK

County, and required to serve upon George B. Powers Fagses plaintiff’s ¥,
whose address 1s 000 Fourth National Bank B1ag.,W1ehdta, .. to the petition which is here-
with served upon you, within twenty (20) days after service of this summons upon you, exclusive of the day of service.
If you fail to do so, judgment by default will be taken against you for the relief demanded in the petition. Your pleading

also must be filed with the District Court of SEDGWICK County. As in section 60-213 (a), your answer

must state as a counterclaim any related claim which you may have against the or you will be bamed
from making such claim in any other action.

DOROTHY |. VAN ARSDALE
Clerk of said District Court

Aridh . Hownden

Deputy Clerk

(Seal of-the Coutt).._ | .
7ot i

RETURN ON SERVICE OF SUMMONS

1 hereby Eertify that 1 ived the at o’clock . M. on the

day of , 19____, and I served the same in the following manner:

(1) By delivering on the day of » 18 , a copy of the summons,

copy of the petition, and copy of

to each of the within-named

(2) By leaving on the , 19____, for each of the within-

A copy of the summens, a copy of the petition, and
at the respective dwelling place or usual place of abode of said defendants with some person of his or her family of suit-

able age and discretion.

(3) Corporate or Partnership Return: On the day of S B e

by

(4) After diligent search and inquiry was unable to find the within-named defy

on the day of

All done in County, Kansas.

Sherifl’s fees:
Sheriff of County, Kansas

Not Found
Mileage
Total
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IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

J. STEVEN ERICKSON and
ELIZABETH ERICKSON,

Plaintiffs,

vs, CASE NO.

THE BOARD OF ZONING APPEALS
OF THE CITY OF WICHITA,
WICHITA, KANSAS,

Defendant,

‘“PETITION

COME NOW the plaintiffs, J. Steven Erickson and
Elizabeth Erickson, and for their cause of action allege,

state and aver:

1. That they are citizens and residents of Wichita,

Sedgwick County, Kansas.

2, That the Board of Zoning Appeals of the City

- of Wichita was created by statute K.S.A. 1973 Supp. 12-T14, and

by the ordinances of the City of Wichita, §2-12-600 to 610,

and has the legal ecapacity to sue and be sued.

3, That the facts in sald action involve a refusal
of the Board of Zoning Appeals to grant a variance on the pro-

perty described as:

Lot Fourteen (14), Block Three (3),
Western Gardens, Wichita, Sedgwick
County, Kansas (a/k/a 8824 Birch
Lane).

FOULSTON, SIEFKIN, POWERS & EDERHARDY
BUITE 800 TOURTH NATIGNAL BANK DUILOING
WicHiTa, Kanpas 67202

TELERIWONE 287-6371, AT 218




That a house was built and completed on said pro-
perty by Clewal Construction Company. That after saild house
was virtually completed, Clewal Construction Company was ad-
vised that the house invaded the sideyard setback, and that

i1t would be necessary to secure a variance from the zoning

laws of the City of Wichita before approval would be made.

That Clewal Construction Company filed an applica-
tion for varlance and the case was assigned number BZA 33-73;
that said Clewal Construction Company was led to belleve that
i1t could finish sald house and that the variance would be
made upon its application and request; that the Board of Zoning

Appeals heard sald matter and denied the variance.

That Clewal Construction Company has assigned the
proceeds from the contract to the Farmers and Merchants State
- Bank, Derby, Kansas; that Clewal Construction Company is now

a defunct corporation.

That the plaintiffs herein contracted to purchase
sald house, have moved into the premises, and are living there
at this time; that a request for rehearing in sald matter was
filed and again was denied by the Board of Zoning Appeals on
February 26, 1974.

4, That 1t i1s the position of the plaintiffs herein

that the varlance should be granted by reason of the fact that:

(a) It arises from a condition unique to
the property in question and which 1s not ordinarily found in

the same district.

(b) That the granting of the variance will
not adversely affect the rights of adjacent property owners or

residents,

FOULSTON, BIEFKIN, POVENRS & EBERHARDT
BUITE 600 FOURTH NATIHMAL DANK BUILDING
WICHITA, KANGAs 67202
TELEPHONE 247-6371. AC 318




(¢) That strict compliance with the provi-
sions of the code of the City of Wichita will constitute un-
necessary hardship upon all parties involved, including the
property owners and the bank to whom said proceeds have been

assigned.

(d) That the variance willl not adversely
affect public health, safety, morals, order, convenience,
prosperity, or general welfare but will, in fact, enhance the

general welfare,

(e) That the granting of the variance de-

sired will not be opposed to the general spirit and intent of

the zoning ordinances.

The plaintiffs herein further allege that a refusal
to grant the variance will cause 1rreparabie damage to all

parties involved.

WHEREFORE, plaintiffs pray that the District Court
of Sedgwick County, Kansas, hear said matter and that it grant
a varlance to the plaintiffs herein approving the location of
the residence upon the lot and such further ordefs as may be
necessary to terminate all issues between the plaintiffs and
the Board of Zoning Appeals of the City of Wichita to the.end
that the premises owned and occupled by the plaintiffs pe con-

sldered as legally located on saild lot.

FOULSTON & EBERHARDT

owers

neys for Plaintiffs

i(ie{tiﬂ;te of Clerk of the Dlsuir'.t.
i A St sy of the
ilich s <FCF yecord gt

Lnciin 1w ARSUALE,
FOULSTON. BIEFKIN, POWERS & EBERHARDT
BUITE 40D FOURTH NATIONAL BANK BUILDING
WICHITA, KANGAR 67202
TELEPHONE 247-6371, AC 218
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CITY CLERK
City of Wichita
Wichita, Kansas

In re: Board of Zoning Appeals
Case No. BZA 33-73

Dear Sir:

TAKE NOTICE that Mr. and Mrs. Steven Erickson intend
to, and by this notice notify you, that they are appealing the
findings, order and decision of the Board of Zoning Appeals in
Case No, BZA 33-73 to the District Court of Sedgwick County,
_Kansas; that the property involved is:

Lot Fourteen (14), Block Three (3),

Western Gardens, Wichita, Sedgwick
County, Kansas; .

that this notice is given pursuant to K.S.A. 60-2101; that this

appeal 1s taken within thirty (30) days of the final decision

in saild matter by said Board of Zoning Appeals,

This shall serve as further notice that it is the
intention of the said Mr. and Mrs. Steven Erickson to file a
separate action in the District Court of Sedgwick County, Kansas,
as provided in the Code of the City of Wichita, Kansas, §2-12-610,
which provides:

"Appeal. Any person. . .dissatisfied with

any order or determination of the Board may

bring action in the District Court of Sedg-

wick County to determine the reasonableness
of any such order or determination.”

The undersigned are attorneys of record and agents of
Mrs. and Mrs. Steven Erickson, and are authorized to sign for
and on behalf of them as apnpellants in this matter.

|| FouLETON, SIEFKIN, POWERS & EQERHARDT 4
| SUITE 699 FGUITH KATISNAL GANK 8SWODING

WicHiTA, Kangas £7202

3-/574  ysope -
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Dated, this 15th day of March, 1974.

George B.
Attorneyls for Appellants

The undersigned acknowledges service of the above

Notice on this 15th day of March, 197h.

BOARD OF ZONING APPEALS

By

| FOULSTON, BlgFkil, POWERS & ESERHARDT

| sumE eno rauaTh HATIONAL BANK BULEING
WichiTa, KANSAS 67202
TILERMONE 267:6371, AT 318




March 7, 1974

Mr, Steven Erickson
8824 Birch Lane
Wichita, Kansas 67212

Subject: Case No, BZA 33-73
Dear Mr. Erickson:

Enclosed are the copies of the following file materials
you requested:

Application for Variance, filed September 24, 1973.
Survey Submitted with Application.

Statement of Justification, dated September 20, 1973.
Notice to Adjoining Property Owners, October 2, 1973.
Secretary's Report, Case No. BZA 33-73,

Letter Amending Application for Variance, October 19, 1973.
Letter from BZA Secretary stating Action of Board,
October 24, 1973.

Amended Survey showing Sideyard setback for southeast
corner of house.

Revised Secretary's Report, Case No. BZA 33-73.

Letter to Walter Suter from Central Inspection Division,
April 11, 1973.

Notice to Adjoining Property Owners, November 7, 1973.
Letter from BZA Secretary Stating Action of Board,
November 30, 1973,

Letter Forwarding Resolution No. BZA 33-73, December 14, 1973.
Resolution No. BZA 33-73,

Request for Rehearing, du.cd December 20, 1573.

BZA Secretary's Response to Request for Rehearing,
December 20, 1973,




&

Mr, Steven Erickson
Page Two
March 7, 1974

17. Application for Variance, filed February 1, 1973,

18. Letter from BZA Secretary stating Action of the Board,
January 24, 1974.

19. Excerpt of Minutes from Board of Zoning Appeals meeting
~¢f November 27, 1973. (Rough Draft)

If you and your attorney would like to discuss this matter
at any time, or if we can provide you with additional information
or material, please feel free to contact us.

Sincerely,

Jack H, Galbraith
Secretary




February 28, 1974

Ke. T. Michasl Wilsen
Attornay at Law

43C R, H, Garvey Building
300 west Douglas

Wichita, zansas 67202

Dear Mr. wilson:

Subject: Case Ho, BZA 33-73 and
32A 34-73 - Zequest for
Varianca

At the regular weetin; of the Noard of Zoning Appeals on
february 26, 1974, your request for a rehearin: oi the
above captioned cases was considered,

it was the action of the Board to deny reconsideration oi
aither Case o, 3&A 33-73 or Bia 34-73,

1f we can be Oof any assistance to you, please contact our 0ifice.

Sincerely,

Jack H, Galbraith
Fecretary

JHGEMMs j8

ccs Mr, and Mrs, Charles Manning, 8808 Birch Lane, 67212
Hr, and Mrs. Steven Erickson, 8824 Birch lane, 67212
Clewal Construction, Inc., 420 Acadia, §7212
Gala A. Hultman, €20 Clayton, ©7203
Robert Feldmer, Superintendent of Central Inspection
ralph Bbarly, City Clerk
Joe Donnelly, Central Inspection
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER
OF

BZA 33-73 and
34-73

PETITION

We, the undersigned, property owners in Block 2, 3, 4
and 5 of Western Gardens Addition to the City of Wichita,
Sedgwick County, Kansas, hereby petition the Board of Zoning
Appeals to grant the requested sideyard variance setbacks in
the above-referenced case now pending before the Board; we
fully understand the implications involved and hereby acknowledge
that we have no objections to the requested sideyard variance
setbacks being granted.

We, the undersigned, further acknowledge that the granting
of the requested sideyard variance setbacks will have no adverse
effect on the adjoining property owners and other property owners
in Block 2, 3, 4 and 5 of Western Gardens Addition to the City

of Wichita, Sedgwick County, Kansas.

Address:
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/ : K87 W
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER
OF

BZA 33-73 and
34-73

" PETITION

We, the undersigned, property owners in Block 2, 3, 4
and 5 of Western Gardens Addition to the City of Wichita,
Sedgwick County, Kansas, hereby petition the Board of Zoning
Appeals to grant the requested sideyard variance setbacks in
the above-referenced case now pending before the Board; we
fully understand the implications involved and hereby acknowledge
that we have no objections to the requested sideyard variance
setbacks being granted.

We, the undersigned, furthér acknowledge that the granting
of the requested sideyard variance setbacks will have no adverse
effect on the adjoining property owners and other property owners
in Block 2, 3, 4 and 5 of Western Gardens Addition to the City

of Wichita, Sedgwick County, Kansas.

Address:

2G5 \,,Aju/ . 7%‘-"*’
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CITY OF wic

OFFicE

OF Board of Zoning Appeals February 20, 1974

TO Board of Zoning Ap

Jdack H. Galbra

ehearing of
33-73 and

;'— 274, the Board of Zoning eals considered
hearing of Cases No. BEZA 32-73, B2ZA 33-73 and
a motion to appro these reguests
(2-2), conside n of the requests
meeting of February 26, 1974, as pro-
of the Rules and Regulations of the

t

icle

Attached for your information and review are copies of the
rehearing submitted by Mr. Wilson (Attachments
Janu :y 16th memo to the Board
Board's meetings of
1973 (Attachments 4 and

It should be
baen filed only on
A request to allow a new
rty previously considered has
No. BZA 32-73.

een L.llEC.

AJtL,T' viewing itted requests for rehearing and revi
Lrsc mjm = October &.nd Nove

v~
ber meetings, it is the
that, he names cn the appli-
ng can ich woul ustify the
anging his position on the five condi ns.

It would not
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c¢c:  Joe Bogle, Legal Counsel, Board of Zoning Appeals, w/a
T. Michael Wilson, Attorney, 430 R. H. Garvey Building,
300 West Douglas 67202, w/a
Charles Manning, 8808 Birch Lane 67212, w/a
Mr. and Mrs. Steven Erickson, 8824 Birch Lane 67212, w/a




ATTACHMENT.1

BEFORE THE BOARD OF ZONING APPEALS
IN THE MATTER
OF

BZA 33-73

" REQUEST FOR REHEARING

WHEREAS, it has been brought to the attention of the
applicant that a request for a variance has been previously
denied by the Board of Zoning Appeals based upon facts and
evidence presented to it at the Board's meeting of November 27,
1973; whereas, since that meeting numerous facts have been
brought to this applicant's attention which could not have been
shown at the Board's meeting of November 27, 1973, and further
this applicant shows that additional innocent parties have
become interested in seeing that the requested variance is granted
by the Board, which parties were not interested at the time of the
Board's meeting of November 27, 1973. Therefore, this applicant
hereby submits the following new evidence which could not have
been reasonably presented at the Board's meeting of November 27,
1973, to-wit:

1. Contractor's Insolvency. The contractor

and original applicant for the reqguested variance,

is now an insolvent corporation. The effect of

the contractor's insolvency leaves this applicant

with no effective remedy should the variance be

denied.
This applicant has made a considerable
investment in subject property which does not

include what additional amount it would cost the

applicant to buy an equivalent house in today's

real estate market.

2. Innocent Parties. Numerous innocent

parties aré@ now financially involved in subject

property and unless the requested variance is

granted, these innocent parties stand to suffer

financially. Specifically, the following lien
claimants have claims against subject property:

House of Lighting $ 181.07
Vosburgh Wallpaper 76.79
Star Lunber Company 2,148.28
Brag Temp 853.38
Sherwin Williams 234.88
Thornton & Florence 1,788.32
Sunderland & Son Drywall 760.72
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Further, Gordon Dotzour, the realtor,who
sold the house to the applicant will lose
approximately $1,600.00 if the real estate |
contract cannot be fulfilled. This would be
totally unfair to Mr. Dotzour as he has innocently
invested time and energy into this transaction.

In addition, the Farmers and Merchants
State Bank of Derby is now assignee of the
contractor's proceeds and has a real interest
in seeing that the reguested variance is
granted so that mortgage loans may be closed,
lien claimants satisfied and persons in possession
vested with clear title to the property.

3. ' Neighborhood Petition. Even though
this variance requested has been pending and
advertised since September, 1973, no adjacent
property owners or residents have complained
that they would be adversely effected. In fact,
a petition containing twenty (20) names
representing ten (10) families in the neighbor-
hood have signed the petition requesting the
Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Respectfully submitted,
STINSON, WISDOM & LASSWELL
Attorneys for Applicant

" VERIFICATION

STATE OF KANSAS )
SS.

)
SEDGWICK COUNTY )

T. MICHAEL WILSON, of lawful age, being first duly

sworn upon oath, states:

g g

That he is the attorney for the parties herein;
that he has read the above and foregoing Request for Rehearing;

that the statements made therein are true and correct.

,Wéa@ﬂ

Subscribed and sworn to before.me, a Notary Public,

this 15,day of February, 1974. . 3

i By 2
™~ _JANE E, CHIcK ]| TR
A STATE NOTARY PuDLIC
| :\ Sedgwick County, Kans.
= My Commission Explres |i
- Septomoer 24, 1974 _ ||
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ATTACHMENT 2
BEFORE THE BOARD OF ZONING APPEALS
IN THE MATTER
OF

BZA 34-73

REQUEST FOR REHEARING

WHEREAS, it has been brought to the attention of the
applicant that a re‘quest for a variance has been previously

denied by the Board of Zoning Appeals based upon facts and

_ evidence presented to it at the Board's meeting of October 23,

1973; whereas, since that meeting numerous facts have been
brought to this applicant's attention which could not have been
shown at the Board's meeting of October.23, 1973, and further

this applicant shows that additional innocent parties have

Become interested in seeing that the requested variance is granted
ify the Board, which parties were not interested at the time of the

Boards meeting of October 23, 1973. Therefore, this applicant

. hereby submits the following new evidence which could not have

been reasonably presented at the Board's meeting of October 23,

1973, to-wit:

: 1. Contractors Insolvency. The contractor and
original applicant for the requested variance,

is now an insolvent corporation.’ The effect of

the contractor's insolvency leaves this applicant
with no effective remedy should the variance be
denied.

This applicant has made a considerable
investment in subject property (estimated by the
applicant at $3,300.00) which does not include
what additional amount it would cost the applicant
to buy an equivalent house in today's real estate
market.

2. Innocent Parties. - Numerous innocent
parties are now financially involved in subject
property and unless the requested variance is
granted, these innocent parties stand to suffer
financially. Specifically, the following lien
claimants have claims against subject property:

Star Lumber Company $ 717.06
Delta Electric 889.10
Brag Temp 1,236.02
Sherwin Williams 56.08
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Further, Gordon Dotzour, the realtor,who
sold the house to the applicant will lose
approximately $1,600.00 if the real estate
contract cannot be fulfilled. This would be
totally unfair to Mr. Dotzour as he has innocently
invested time and energy into this transaction.

In addition, the Farmers and Merchants
State Bank of Derby is now assignee of the
contractor's proceeds and has a real interest
in seeing that the regquested variance is
granted so that mortgage loans may be closed,
lien claimants satisfied and persons in possession
vested with clear title to the property.

3. ° Neighborhood Petition. Even though
this variance requested has been pending and
advertised since September, 1973, no adjacent
property owners or residents have complained
that they would be adversely cffected. In fact,
a petition containing twenty (20) names
representing ten (10) families in the neighbor-
hood have signed the petition requesting the
Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the reguested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Respectfully submitted,
STINSON, WISDOM & LASSWELL
Attorneys for Applicant

" VERIFICATION

STATE OF KANSAS )
)

SS.
SEDGWICK COUNTY )

T. MICHAEL WILSON, of lawful age, being first duly
sworn upon oath, states:

That he is the attorney for the parties herein;
that he has read the above and foregoing Request for Rehearing;

that the statements made therein are true and correct.

Subscribed and sworn to before me, a Notary Public,

this 15,day of February, 1974. : g
\ 2"“ - T
i BT AL A b ‘//Z’fr =
s ""'Jms—m e ‘,-“ﬁotary Public
STATE NoTARy I'llllltuc Lo

Sedgwick Coun
ty, Kans.
My Commission Expires

£ '}
T Zoptemer 24, 1074 |

P




ATTACHM
wl\nlh\ 'LDG\\' CK CRIUNTY /-\ DATE

hi‘:"li‘or*t.‘f!.wnw AREA PLANNING DEFARTMENT January 16,1974

10 Board of Zoni

FROM Jack H. Galb

SUBJECT

the a
submi ts for rehearing for
ancd B Artiele VIII of &

Boax " ng Appeals provide

r the original applicant,

+

il

»».5hall be in writing and duly verified and
shall be submitted to the Sescretary of the
Board thin sixty (60) days of the date of the
original hearing. No reguests for rehearing
shall be entertained unless ncow evidence is
submi ch could n cascnably have been
presented at the previous hearing.

It is further ated that the "Secretary of the Board shall
“determine if a rchearing shall be allowed, however, the applicant
shall have the right to ﬂr,::::al the Secretary's determination to

the Board of ning Appeals."

Pertaining Lo case BZ;
been contacted by an a
property, who ad ad
mission to file a new ﬂl“’*]JCatL(‘h on
Because of the unusual c
that th attorn had

the Secretary had provious
esenting the owners of su! 2
itting a request for par-
el .dl uL his clients.

céxac, and due to

determination of orney representing Cliewal
s and Merchants

suf{icient new evidence
sentaed at the previous
tary. ‘The atto
Secret y that
determination to tha

“h could not
heari this req

for th




BO,‘lﬂ of Zoning Appeals "
January 16, 1974
Page 2

Secretary
these B
case d
for
The

ing of November 27, 1973,
taining to either
erefore requests
‘w'r'3 were denied.

> Secretary that he
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have che
BZA 33-73

y again :
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egquests has been heduled for your mezt-
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icent new evidence to warrant a new hearing,
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However,

if you concur in the Secretary's position that the
evidence is no* sufficient to warrant a rehearing, the requests
should be denied and any further action by the attorney represent-
" ing Clewal Construction, Inc. and its assignees should consist of
an appeal to the District Court of Sedgwi County.

JHG : rme
Attachment

cc: Joe Bogle, Legal Counsel
Board of Zoning Appeals
Law Department

T. Michael
Stinson, sdom & Lasswell
Attorneys at Law

Suite 430, R. H. Garvey Building
300 West Douglas, 67202

. Charles
808 Birch




EXCERPT FROM BzA (LNUTES

October 23, 1973

CUSICK asked if the next three similar requests were to be
taken together. GALBRAITH announced that the attorney representing
the applicant in Case No. BZA 33-73 had requested that the case be
deferred. GALBRAITH explained that after reviewing the Secretary's
report where it stated that from the plot plan submitted by the
applicant it appeared that the east side yard also violated the
requirements of the zoning ordinance, the attorney had checked
into the matter. After determining that this was correct, he
had submitted a letter requesting that the case be deferred so
that it ecould be readvertised requesting a variance for both
side yards.

CUSICK asked if the réquest could be amended to include the
other side yard without readvertising it.

GALBRAITH replied that it was his opinion that the Board
could not consider a variance for a side yard which had not been
advertised for public hearing and for which adjoining property
owners had not been properly notified,

GALBRAITH stated he would like to present some background
on all three cases at the same time. He pointed out the area on
the map and explained the variances requested for Lots 13, 14 =nd
18. He pointed out that the Subdivision Committee had recently
‘recommended the vacation of a portion of.the utility easement
over which the house on Lot 18 was constructed, and this would
be considered at the next Planning Commission meeting,

GALBRAITH summarized the five conditions which must be found
to exist before a variance can be granted. He stated that he
thought it would be difficult to find that all five conditions
existed when Central Inspection advised that the violations had
been found to exist practically since construction began, and
it had been a series of issuing notifications, writing letters,
issuing citations and advising that the houses were not to be
occupied unless variances were granted or the houses conformed,
and now all three houses appeared to be occupied.

8. Case No. B2ZA 32-73 - Clewal Construction, Inc. , 420 Acadia,
Wichita, Kansas, 67212, pursuant to Section 2. 12,5008
Code of the City of Wichita, requests a variance to reduce
the required side yard setback adjacent to the east line
of Lot 13 from 6 feet to 5 feet, on property zoned the

0 e 0 T g g R
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EXCERPT FROM BZA @N TES @ Page 2

’

October 23, 1973
"AA" Single Family Dwelling District, and legally described
as Lot 13, Block 3, Western Gardens Addition to Wichita,

Sedgwick County, Kansas. Generally located on the north

- side of Birch Lane in an area between Wood Avenue and

Tyler Road,

GALBRAITH pointed out that although the application for
Case No. BZA 32-73 had originally shown Clewal Construction, Inc.
as the owner of the proper:iy, the ownership list indicated that
Patrick B. Sinclair owned the property. He explained that the
applicant's attorney had clarified the matter by explaining that
the deed had been recorded and the Sinclairs were the owners; and
the attorney had corrected and initialed the application to reflect
the Sinclairs as the owners and Clewal Construction, Inc. as the
contractor. GALBRAITH went on to review the following Secretary's
report:

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the reguest when all £ive
‘of the following conditions are found to exist:

That the variance requested arises from such condition which
is unique to the pProperty in question and which is not
ordinarily found in the same zone or district; and is not
created by an action or actions of the property owner or

the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents,

That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property Owner represented in the application.

That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity or
general welfare; and

That grénting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance) .




EXCERPT FROM BZA @QUTES
October 23, 1973

COMMENTS BY THE SECRETARY:

On January 16, 1973, an application for a residential
building permit and certificate of occupancy was filed, and
building permit No. C66438 was issued to the applicant for the
construction of a single family house on subject property (Lot 13).
The site plan accompanying the application indicated that Lot 13
is 80 feet in width and that the house would be 68 feet in width
and would be located on the lot in such a manner as to observe
the required 6 foot side yards. The Secretary has been advised
that the applicant was repeatedly warned by the Division of Central
Inspection that the side yard setbacks for one or both houses
being built on Lots 13 and 14 were inadequate. The construction
company was notified by the attached letter dated April 11, 1973,
of the violation. The letter further stated that proper steps
must be taken to correct the violation (s) and that occupancy
would not be permitted unless a variance was _granted or the
proper setback obtained.

The applicant continued construction, and on September 5,
1973, Central Inspection issued a notice stating that variances
must be obtained or the structures must be altered to obtain the
required 6 foot side yard on or before Septewmber 12, 1973, and
that failure to comply with this notice would be folicwed by
cprosecution. The applicant subsequently filed requests for
variances' from the Board of Zoning Appea.ls.

It should be pointed out that although an application for a
building permit is also an application for a certificate of occu-
pancy, when an inspector notifies a builder/owner that the dwelling
under construction is in vielation of the zoning ordinance or
building code, the structure cannot legally be occupied until
such violation is corrected. All three houses for which the
applicant has had to file variance reguests now have families
living in them despite notification that they were not to be
occupied. It should also be pointed out that, although the
application lists the owner as Clewal Construction Inc., the
abstract ownership list indicates Patrick B. Sinclair as the
owner. The attorney should clarify this prior to the meeting.

queness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unigue to the property
in question, and was ir fact created by actions of the applicant




EXCERPT FROM BZA @wms () _Page '4
October 23, 1973

-

(owner) since it is impossible to construct a 68.2 foot house on
an 80 foot lot and observe the required 6 foot side yards; in
addition, ‘the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

Adjacent Property:

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not have
an adverse affect on adjacent property owners inasmuch as side
yard requirements are established to provide structures with
adequate air, light and space, and the side yard of Lot 13 which
is in violation adjoins the side yard of Lot 14 which is also in
violation, reducing the distance between dwellings to approximately
9 feet, and the roofs of both structures extend into the side yards.

Hardship:

Although recognizing the problem created for the occupant,
it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as the applicant was
informed that the structure was in violation of the required
side yard setback and it was not to be occupied until the vieolation
was corrected or a variance obtained. !

ic Interest:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or gcneral welfare; however,
the requested variance is for a side yard that is interiorly
located.

Spirit and Intent:

In the opinion of the Secretary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to
the fact that the zoning ordinance requires a minimum side yard
of 6 feet for single family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these
requirements.
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EXCERPT FROM BZA
October 23, 1973

RECOMMENDATTON :

—_—— SN

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation of
the Secretary that the application for variance not be approved.

4 T. MICHAEL WILSON, attorney for the applicant, addressed the
Board on behalf of his client. He stated that Ffirst he would
like to eliminate any idea that anything was done with an intent
to violate any zoning ordinance. He explained that the project
was started shortly after the application for a building permit
was filed last January. The building permit that was taken out
was for a 68 foot house on an 80 foot lot, and elearly, if
positioned correctly, that would comply with the 6 foot side yard
regulations. He stated that was the intent of Mr. Suter, head
of Clewal Construction. When the house was staked prior to
excavation that was exactly how it was staked —- as a 68 foot
house. He said apparently, although there was no explanation
for it, the subcontractors were in there and the stakes.were
knocked down, and rather than advise people in charge that a-
stake had been knocked down, somebody just put the stake back in,
and this was possibly how the house got off the correct side yard
measurement. WILSON stated they were offering this as a possible
explanaticn of what had happened. Ile reminded the Board that last

~Janvary was a time of adverse weather and there was a great deal
of mud, and possibly a vehicle was driven in and slid over and
knocked down one of the stakes. WILSON stated this was another
possible explanation, but Suter and the officials of Clewal
Construction did not know how this happened. He emphasized that
this was not done intentionally or with any intent to violate any
side yard ordinances. WILSON explained that apparently those in
charge failed to recheck the stakes prior to the time excavation
was done. He added that the foreman in charge of the three pro-
jects for which variances had been requested had since been
terminated from the company, for obvious reasons.

WILSON stated the problem that arose in this case was that
all three of these homes were occupied. He stated that although
he would not dispute that Central Inspection repeatedly warned
his client from the beginning that the houses were in violation,
as they said they did, he would certainly guestion whether that
was true or not. He said he thought that probably Suter was
advised, that he was probably told, but certainly not in a letter
form --that there was no cvidence of that. He felt that these
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EXCERPT FROM BZA Enures @ Page 6
October 23, 1973 ;

were apparently verbal warnings. The only written request was
in April, after a time the construction of the houses had
Progressed to the point where the foundation was poured and

a great deal of the construction of thehome was completed.

At that point, WILSON explained, his client was led to believe

it was a matter of requesting a variance, and he did not file

the case at that moment because he was let to believe it did

not have to be, but could be done at some future date. He stated
his client was in a great deal of financial difficulty and even
if he had been required, or if he had known -the applications had
to be made at that moment, he was not sure Suter would have had
the appropriate filing fee -- or legal fees -- to do so. For that
reason he did not make the applications any sooner than he did.

WILSON stated that when a notice went out the last part of
August, that he must make application for a variance or else
prosecution would result, Suter advised his counsel of the problem
and the applications were filed. WILSON said he did agree with
the Secretary that in regard to the five conditions which had
to be met. "unigueness" would be difficult to justify, other than
the fact this was not a situation created deliberately by his
client -- negligently maybe -- but not deliberately. When Suter
was advised that something would have to be done about it, he did,
with due diligence, proceed to file the applications.

P

. WILSON pointed out the variances reguested in Cases No.

BZA 32-73 and BZA 33-73 still provided 9 feet between structures,
and under the circumstances he did not think anyone would be
affected since these were internal side yards. He. thought it

(9 feet) was still within the spirit and intent of the zoning
ordinance requirement of 6 foot side yards, and there would be

no adverse effect on the public welfare by shortening the two
side yards by some 3 feet. He emphasized it was not a deliberate
act, and said he would be glad to answer questions from the Board.

CUSICK asked if anyone was present to speak in opposition.
No one appeared to oppose the request. ; ;

GALBRAITH pointed out that representatives from the Central
Inspection Division were present to answer any questions the
Board might have.

CUSICK stated that the Board had run into this type of case

‘before, and it was always difficult when a licensed contractor

made this kind of mistake. Once it is done, the question arises
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" October 23, 1973

what can be done -- cut off the house? He mentioned the Board

had required a house to be moved to conform with a front yard
setback less serious than this. CUSICK said he would have to

agree than on an error from a licensed contractor it was awfully
hard to justify that was a permissable error to make. In some
cases where a homeowner did his own work and made a mistake, that
was understandable. He said he assumed that the reason contractors
were licensed was so that they would be aware of this sort of thing.

WILSON stated that to his knowledge the applicant had never
before violated the side yard requirements. He pointed out that
the side of the house for which a variance was requested in
Case No. BZA 32-73 was the living guarters of the house, not the
garage, and this would have a very adverse effect on the people
living in the house. He said this had all come up because they
were trying to close the real estate deal and could not convey
title with this matter pending. He said, like the Board, he
did not know what could be done. It's a brick home --do they
knock down the wall of the house with a sledge hammer and move
it in? He said he.understood that the Board could not just say
“Weil, it's a mistake".

CUSICK said "No, not three times."

WILSON pointed out that it was three times under the same
conditions, with the same foreman in charge. TIt'was not a sit-
uation where there were three separate incidents divided by a
span of time. It simply resulted from the acts of one individual —-—
the foreman on the job who did not properly supervise construction
of the homes, and this person was no longer with the company .

-

CUSICK said he would be interested to hear the representative
from Central Inspection relate how many times he discussed this
matter and with whom.

JACK KIRKBY from the Division of Central Inspection replied
that he would agree that the superintendent on a job was respon-
sible for the wistake, but he thought that if Mr. Suter had super-
vised his superintendents a little more it would not have happened
since it could have been rectified long before the house was
framed up.

\

CUSICK asked if they were notified of tlis when he checked the
foundations, :




EXCERPT FROM BZA MINUTES @ . page 8
" October 23, 1973

.
KIRKBY replied that he talked with the man on the job, who
said they would do something about it right away. He explained
he only got through the area on regular checks about once
every two months, and by the time he got back the framing was done.

WILSON said that apparently he had talked with the job
foreman and not Mr. Suter. KIRKBY said he had tried to reach
Mr. Suter, but could not get in touch with him.

WILSON said he would suppose, based on that, that he (the
foreman) had probably talked with Mr. Suter and advised him that
the inspector had been out and had indicated to him that something
would have to be done, whether this would be in the form of a
variance application or not, he did not know, But obviously that
was the impression Mr. Suter had, so work progressed with this
house.

KIRKBY stated he had advised him (the foreman) at the time
not to do any more work on the house.

WILSON stated that the only thing he‘ could say to that was that
apparently that message was not conve_yed' to Mr. Suter, :

TAYLOR asked if he (Wilson) did not think some question would
‘~have come to mind by way of the letter, and specifically
"occupancy will not be permitted unless a variance is granted",
and all three houses were occupied. Surely if he had been in
business a number of yYears he would be aware of some of those
ordinances,

CUSICK pointed out that the letter was written in April.

WILSON said the Board would have to understand that the house
was framed at that point.

CUSICK said he understood that, but 'i‘:hat Suter went ahead and
sold the house despite this warning and put people in it.

TAYLOR said surely Suter would have investigated or inguired as
to what was necessary to be done.

WILSON said he believed that Suter was led to believe all
along that he would simply have to apply for a variance and this
thing would bhe granted, and that would take care of the matter.
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October 23, 1973

He stated that it would be his recommendation that for future
situations like this, Central Inspection go to the job site with
some sort of court order and stop any further construction on
the house -- simply telling someone on the job site really did
not get the job done.

Y T W

CUSICK stated that the letter of April 11lth should have goitten
the job done. He said that frankly he was adverse to saying the
houses could not be left as they were, but he was more adverse to
the assumption that the request would be granted back in April
and the fact that at that time nothing was done.

WILSON said that as he had indicated, at that point his client
was not in a financial position to do anything.

' CUSICK stated that there was even a provision for that, that
the Board could have heard the requests regardless of the applicant's
financial. condition. -

RICHARDSON asked Mr. Kirkby if the conversation he had with
the foreman on the job occurred before construction started on
the foundation.

KIRKBY said the foundation was in and the framing was started.

RICHARDSON added that the violation still could have been
corrected.

KIRKBY agreed it could have been, and at much less expense
at that time than at present.

WILSON stated that he did not think that the language in the
letter was strong enough: - - "the side yard setback is not
adequate. It will be necessary for you to determine which house
(or both) is in violation and take prober steps to correct this
violation. Occupancy will not be permitted unless a variance
is granted or proper setback is obtained." WILSON said he did
not think it was strong enough to indicate to his client that he
must cease all future construction on this house until he went
before the Board of Zoning Appeals to make application for a
variance, He said the applicant had never been in that difficulty
before, and he did not believe he understood that to mean he must
cease all construction on the house until a variance was applied for
and granted,
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CUSICK asked how long Mr. Suter had been building houses.
WILSON said he could not answer that gquestion.

CUSICK asked if Suter held an official contractor's license.
WILSON said he was sure he did.

CUSICK said he was sure when he was told the house could
not be occupied, and that's the product he was selling, he under-
stood exactly what was meant, and he would have to take exception

' to that (statement).

MRS. TAYLOR pointed out that the last phrase was pretty direct:
"It will be necessary to rectify this situation immediately."

MOTION: CUSICK said he would have to move denial

of Case No. BZA 32-73. TAYLOR secdnded the motion.
CUSICK said he would concur with the Secretary's
report that the five conditions could not be justified
and in view of the fact that written notice had been
given as far back as April 11, 1973, and that as a
licensed contractor the applicant knows the :
regulations, for these reasons he would move for
denial, The motion carried unanimously that the
application be denied inasmuch as the Board failed
to find the five conditions necessary to the granting
of the variance, as shown by the adoption of the
following Resolution:

RESOLUTION NO. BZA 32-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, by T. Michael Wilson, Suite 430, R. H. Garvey Building,
Wichita, Kansas, requests a variance to reduce the required side
yard setback adjacent to the east line of Lot 13 from 6 feet to
5 feet on property zoned the "AA" Single Family Dwelling District,
and legally described as follows:

Lot 13, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas, Generally located on the
north side of Birch Lane in an arep between Wood
_horth sade o3 Hirch ILane in an area between Wooa

Avenue and Tvler Road.
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WHEREAS, proper notice as required by ordinance and by
the 'rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of October 23, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris
diction to consider said request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unique to the
property in question, and was in fact created by the actions of the
applicant (owner) since it is impossible to construct a 68.2 foot
house on an 80 foot lot and observe the required 6 foot side yards; -
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

g WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the .variance would have an adverse
effect on adjacent property owners inasmuch as side yard require-
ments are established to provide structures with adequate air,
., light, and space. and the side yard of Lot 13 which is in violation
“adjoins the side yard of Lot 14 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the roofs
of both structures extend into the side yards.

WHEREAS, the Board of Zoning Appeals has found that,
although recognizing the problem created for the occupant, the
strict application of the provisions of Title 28 would not con-
stitute unnecessary hardship upon the applicant/owner inasmuch
as the applicant was informed that the structure was in vieolation
of the required side yard setback and it was not to be occupied
until the violation was corrected or a variance obtained; and

WHEREAS, the Board of Zoning Appeals has found that
although ‘it is difficult to find the variance desired would not
adversely affect the public health, safety, or general welfare,
the requested variance is for a side yard that is interiorly
located; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will be opposed to the gencral
spirit and intent of Title 28 duc to the fact that the zoning
ordinance requires a minimum side yard of 6 feet for single
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family dwellings and it is not possible to construct a 68.2 foot
house on an 80 foot lot and obscrve these requirements; and

WHEREAS, each of the five conditions reguired by
Section 2.12.590.B, Code of the City of Wichita, to be present
before a variance can be granted has not been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the east
line of Lot 13 from 6 feet to 5 feet, on property zoned the "AA"
Single Family Dwelling District, and legally described as:

Lot 13, Block 3, Western Gardens Additioﬁ to
Wichita, Sedgwick County, Kansas. Generally
located on the noxth side of Birch ILane in an

area between Wood Avenue and Tyler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of October,

§/S Kenneth M. Cusick

Kenneth M. Cusick, Temporary
Chairman

ATTEST:

S Jack H. Galbraith
raith, Secretary

9. Casg No., BZA 33-73 - Clewal Construction, Inc. 420 Acadia,
Wichita, Kansas, pursuant to Section 2,12.590.B, Code of
the Ccity of Wichita, requests a variance to reduce the
required side yard setback adjacent to the west property
line from 6 feet to 4 feet on property zoned the "AA"

Single Family Dwelling District, and legally described
.as Lot 14, Block 3, Western Garden- Addition, Wichita,
'Sedgwick County, Kansas. Generai.y located on the north

side of Birch lLane in an areca between Wood Avenue and
Tyler Road.
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GALBRAITH explained that the attorney for the applicant
had requested that this case be deferred so a variance could be
requested for the other side yard and it could be readvertised
for public hearing for the meeting of November 27, 1973.

MOTION: CUSICK moved, RICHARDSON seconded, and it
carried unanimously that Case No, B2ZA 33-73 be
deferred to the November 27th meeting.

Casec No. BZA 34-73 - Clewal Construction, Ine., 420 Acadia,
Wichita, Kansas, pursuant to Section 2.12.590.B, Code of
the city of Wichita, request a variance to reduce the re-
quired side yard setback adjacent to the north line of
Lot 18 from 6 feet to 3 feet on property zoned the "AA"
Single Family Dwelling District and legally described as
Lot 18, Block 3, Western Gardens Addition, Wichita, Sedgwick

County, Kansas. Generally located on the east side of Birch
Lane in an area between Wood Avenue and Tyler Road.

GALBRAITH pointed out the area on the map and reviewed the
following Secretary's report:

e

A
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The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

That the granting of the permit for thevvariance will not
adversely affect the rights of adjacent property owners or
residents.

That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

That the variance desired will not adversely affect the pub-
lic health, safetly, morals, order, convenicnce, prosperity
or general welfare; and
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5. That granting the variance desired will not be opposed to
the general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETA

On December 27, 1972, an application for a residential build-
ing permit and certificate of occupancy was filed, and building
Permit No. C66196 was issued to the applicant for the construction
of a single family house on subject property (Lot 18). The site
blan accompanying the application indicated that Lot 18 is 80 feet
in width and that the house would be 68 feet in width and would
be located on the lot in such a manner as to observe the required
6 foot side yards. The Secretary has been advised that the appli-
cant was given several verbal warnings by the Division of Central
Inspection that the side yard setback was inadequate.

On September 5, 1973, Central Inspection issued a notice stat-
ing that a variance must be obtained or the structure must be
altered to obtain the required 6 foot side vard on or before
September 12, 1973, and that failure to comply with this notice
would be followed by prosecution. The applicant subsequently
filed a request for variance from the Board of Zoning Appeals.

In addition to exteuding intoc the north side yard approximately
“3 feet, the dwelling also encroaches on.the 5. foot utility
easement adjacent to the north property line, and vacation case
No. V-0660 has been filed to vacate this easement,

It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy, when an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning
ordinance or building code, the structure cannot legally be
occupied until such violation is corrected.

BN

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was in fact created by actions of the applicant
(owner) since it is impossible to construct a 68.2 foot house on
an 80 foot lot and observe the required 6 foot side yards.
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Adjacent Property:

It is the opinion of the Secretary that inasmuch as the
dwelling adjacent to the north of subject property maintains a
larger than average side yard of approximately 8 feet, the
desired variance should have no adverse effect on adjacent
Property, unless there is later an addition to the house,

Hardship:

Although recognizing the problem created for the occupant,
it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as a structure is not
to be occupied until a violation is corrected or a variance
obtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to
find the requested variance would not adversely affect the public
safety, health, morals, order, convenience, prosperity or -~eneral
welfare; however, the area in violation is interiorly located.

-

Spirit Intent:

In the opinion of the Secretary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to
the fact that the zoning ordinance requires-a minimum side yard
of 6 feet for single family dwellings and it is not possible to
construct a 68.2 foot house on an 80 foot lot and observe these
requirements.

RECOMMENDATTON:

Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved,

: GALBRAITH announced that the Board had received a letter from
o ; Mr, 6. A, Hultman, an adjacent property owner to the east, who
stated that he objected to the variance because he thought that
6 foot side yards were almost too small.

e o o e e v
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CUSICK asked how long the first house (BZA 32-73) was.
GALBRAITH replied that it was 68.2 feet long, the same as the
house currently being considered. The house on Lot 14 (BZA 33-73)
which was deferred) was 68.1 feet long, and all were placed where
the lots were approximately 80 feet wide.

T. MICHAEL WILSON, representing the applicant, stated that he
presumed the Central Inspection Division would again state that
they verbally warned contractors, or foremen, on the site that
they were in violation. However, WILSON said he was not able to
See any evidence that any written notification was ever sent to
Mr. Suter, President of Clewal Construction. He said that if
there was any written documentation of any warning whatsoever
relative to that, he was unaware of it.

JACK KIRKBY, from the Central Inspection Division, stated
that he sent a notice on the violation in September.

WILSON said that when they filed the application, in

September after receiving the notice. Prior to that, WILSON said
he presumed there had been some oral notification.

KIRKBY said that this mistake was not brought to his attention
“until the man on the construction job told him about it.

CUSICK said that the oddity here was that all three houses
were within 0.1 foot of being exactly the same length, which
seemed the strangest part of the whole application to him.

MOTION: CUSICK said he moved the denial of the
application, TAYLOR seconded, and it carried
unanimously that the request be denied for the
‘same reason as in the first application --

a licensed contractor knows the regulations, and
the five conditions necessary to the granting

of the variance could not be found to exist, as
shown by the adoption of the following resolution:
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RESOLUTION NO. BZA 34-73

' WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, by T. Michael wilson, Suite 430, R. H. Garvey Building,
300 west Douglas, Wichita, Kansas, requests a variance to reduce
the required side yard setback adjacent to the north line of Lot
18 from 6 feet Lo 3 feet on property zoned the "AA"™ Single Family
Dwelling District, and legally described as follows:

Lot 18, Block 3, Western Gardens Addition to Wichita,
ick County, Kansas. Generally located on the

venue a

WHEREAS, proper notice as reguired by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the
meeting of October 23, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris-
diction to consider said request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unigque to
the property in guestion, and was in, fact created by actions of
the applicant (owner) since it is impossible to construct a 68.2
foot house on an 80 foot lot and observe the required 6 foot side
yards; and i

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for variance will not adversely affect the
rights of adjacent property owners or residents inasmuch as the
dwelling adjacent to the north of subject property maintains a
larger than average side yard of approximately 8 feet; and

WHEREAS, the Board of Zoning Appeals has found that
although recognizing the problem created for the occupant, the
strict application of the provisions of Title 28 would not con-
stitute unnecessary hardship upon the applicant/owner inasmuch
as a structurc is not to be occupied until a violation is corrected
or a variance obtained; and :
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WHEREAS, the Board of Zoning Appeals has found that
although it is difficult to find the requested variance would
not adversely affect the gublic safety, health, morals, order,
convenience, prosperity or general welfare, the area in violation
is interiorly located; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will be opposed to the general spirit and intent
of Title 28 due to the fact that the zoning ordinance requires a
minimum side yard of 6 feet for single family dwellings and it is

. hot possible to construct a 68.2 foot house on an 80 foot lot and

observe these reguirements; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before a
variance can be granted has not been found to exist.

WOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the north
line of Lot 18 from 6 feet to 3 feet on property zoned the "AA"
Single Family Dwelling District, and legally described as:

Lot 18, Block 3, Western Gardens Addition to Wichita,

Sedgwick County, Kansas. Generally located on the

of:] i o h Lane in an area between Wood
venue and le oad.

be denied.

ADOPTED AT WICHITA, KANSAS, this 23rd day of October,
1973.

Kenneth usick
Kenneth M. Cusick,
Temporary Chairman

ATTEST:

/S Jack H, Galbraith

Jack H. Galbraith, Secretary
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Case No. BZA 33-73 - Clewal Construction, Inc., 420 Acadia,
Wichita, Kansas, pursuant to Séction 2.12.590.B, Code of
‘the City of Wichita, requests a variance to reduce the re-
quired side yard setback adjacent to the west property line
from six feet to four feet and to reduce the required side
yard setback adjacent to the east property line from six
feet to five feet, on property zoned the "AA" Single Family
Dwelling District and legally described as Lot 14, Block <1
Western Gardens Addition to Wichita, Sedgwick County, Kansas.
Generally located on the north side of Birch Lane in .area

between Wood Avenue and Tyler Road.

MCMURRY pointed out the area on the map and reviewed the
following Secretary's report:

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

That the variance reguesited acrises [rom such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary hard-
ship upon the property owner represented in the application.

That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity, or
general welfare; and

That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance) .
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COMMENTS BY THE SECRETARY: B

* On December 27, 1972, an application for a residential build-
ing permit and certificate of occupancy was filed, and building
permit No. C66195 was issued to the applicant for the construction
of a single family house on subject property (Lot 14). The site
plan accompanying the application indicated that Lot 14 is 80 feect
in width and that the house would be 68 feet in width and would be
located on the lot in such a manner as to observe the required 6
foot side yards. After several verbal warnings by the Division
of Central Inspection that the side yard setbacks for one or both
houses being built on Lots 13 and 14 were inadequate, the con-
struction company was again notified by letter (attached) dated
April 11, 1973, of the violation. The ‘letter further stated that
proper steps must be taken to correct the violatioen(s) and that
occupancy would not be permitted unless a variance was granted or
the proper setback obtained,

The ‘applicant continued construction, and on September 5,
1973, Central Inspection issued a notice stating that variances
must be obtained or the structures must be altered to obtain
the required 6 foot side yard on or before September 12, 1973,
and that failure to comply with this notice would be folleowed
“by prosecution. The applicant subsequently filed requests for
variances from the Board of Zoning Kppea;.s. ;

It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy. when an inspector notified a builder/owner that the
dwelling under construction is in violation of the zoning ordi-
nance or building code, the structure cannot legally be occupied
until such violation is corrected. All three houses for which
the applicant has had to file variance requests now have families
living in them despite notification that.they were not to be
occupied. :

In the plot plan submitted with the original application,
the surveyor omitted the dimension for the side yard at the
southeast corner of the house, which also appeared to be in
violation of the 6 foot required side yard setback. Since
the information subsequently provided by the applicant's
surveyor indicated the side yard was only 5.5 feet at this
point, it was the action of the Board of Zoning Appeals, at
the meeting of October 23, 1973, to defer Case No. BZA 33-73
at the applicant's request so that the amended variance request
could be advertised and scheduled for publie hearing,
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Uniqueness:

It is the opinion of the Secretary that the variance re-
quested does not arise from such condition which is unique to
the property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.1 foot
house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy.

Adjacent Property:

It is the opinion of the Secretary that it is difficult to
'find that the granting of the permit for variance would not have
an adverse effect on adjacent property owners inasmuch as side
yard requirements are established to provide structures with
adequate air, light, and space, and the west side yard of Lot 14
which is in violation adjoins the side yard of Lot 13 which is
also in violation, reducing the distance between dwellings to
approximately 9 feet, -and the roofs of both structures extend
into the side yards. i

S gt OSSR
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Hardship:
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Although recognizing the problem created for the occupant,
it is difficult for the Secretary to find that the strict appli-
cation of the provisions of Title 28 would constitute unnecessary
hardship upon the applicant/owner inasmuch as the applicant was
informed that the structure was in violation of the reguired
side yard setbacks and it was not be be occupied until the
violation was corrected or a variance obtained.

S

Public Interest:

It is the opinion of the Secretary that is is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however,
the requested variance is for side yards that are interiorly
located,

Spirit and Intent: X

In the opinion of the Secrctary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to
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the fact that the zoning ordinance requires a minimum side yard
of 6 feet for single family dwellings and it is not possible to
constrict a 68.1 foot house on an 80 foot lot and observe these
requirements.

RECOMMENDATION :

: Inasmuch as all five conditions necessary to the granting of
the variance cannot be found to exist, it is the recommendation

of the Secretary that the application for variance not be approved.

T. MICHAEL WILSON, attorney for the owner-applicant, said he
wished to provide more clarification as to how this situation
developed. He said he believed the statement in the Secretary's
report saying that the building permit was taken out in December
was correct, but he thought the actual construction of the home
began some time in February of 1973, WILSON reminded the Board
that at that time there was a great deal of rain and the lot was
very muddy. At that time the lot was staked for the foundation
and then apparently, although nobody seems to know, the stakes
were removed and then replaced and shifted in such a way that
it was not possible to construct the house without violation of
the side yard regquirements of 6 fcet on each side.

WILSON said that he thought the Secrerary's report related
‘that several verbal warnings were given to the contractor that
he was in violation --this was after the foundation had been
poured and the framing was up. At this point, WILSON said, as
he understood it, several men from the Central Inspection Division
advised orally somebody on the job site, nobody seemed to know
for sure who —--apparently it was a foreman, or simply a workman
out there, it might have been a subcontractor--no one seemed to
be sure. WILSON stated they did know for sure that Walt Suter,
the president of Clewal Construction, was not advised at that
point orally. The letter attached to the Secretary's report
indicated that on April ‘11th a letter did go out addressed to
Mr: Suter advising him that 8824 Birch Lane, the house in question,
was in. violation of the side yard setback, and it further advised
that he must determine which house was in violation and take steps
to correct that violation. The letter also stated that occupancy
would not be permitted unless a variance was granted or the
proper setback was obtained. 2




L e e C————————————

EXCERPTS FROM BZA@NUT’ES A Page 5

November 27, 1973

WILSON pointed out that this particular letter was addressed
to 7271 West Central which was the corporate headguarters for
Clewal Construction. He noted, however, that Mr. Walt Suter, the
president of that corporation, at that point in time was not
effectively running the corporation. WILSON acknowledged Suter
was president of the company at that time, but said he really
had no control over it. WILSON said a foreman, apparently, had
taken over most of the responsibility for the construction in the
west part of the city, and with respect to this notice, Walt
Suter did not remember whether or not he received it personally.
WILSON said possibly somebody, the foreman, had picked up the
notice, read it, and rather than admit that he had made a mistake
in allowing the foundation to be poured and construction to con-
tinue, he simply threw the notice away or disposed of it so that
Walt Suter was not advised. 3

WILSON said that after this time, after the home was con-
structed, on or about September 5th, a notice did go out from
Central Inspection addressed to Mr. Walt Suter, again at the
corporate headguarters; and it advised him that 8824 Birch Lane
was in violation and he should take stc s to apply for a side
yard variance, or alter the structure to obtain the required 6 foot
aide vard, #

WILSON stated at this point Suter came to their law office, upon °
the first time of being notified there was a problem with respect
to the side yard, and that's when they immediately applied for
the variance. At that time with respect to this piece of property,
8824 Birch Lane, it was not occupied on September th, and it
had not been occupied up to this point. In approximately June the
house was locked at by Mr. and Mrs. Steve Erickson, with the
ic:!e'a of purchasing the home. (WILSON indicated that Mr. Erickson
was present at the meeting.) WILSON said a contract was signed
for the purchase of the home on or about. June 15th with the idea
that the home would be completed in 30 days. The home was not
completed in that time. :

WILSON explained that Mr. Erickson was starting a job as a
pharmaceutical salesman and was under great pressure to get in a
home because he had to operate his office out of his home, and
he had to have business cards, stationery, etc. made up, and he
had to have a headquarters. WILSON said he believed Mr. Erickson
was advised by his employer he would have to either get in a home
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or else he was going to lose his job., WILSON said when Mr.
Er:_i.ckscm Presented this information to the real estate people

and Mr, Suter, they indicated to him they would get as much of
the home completed so he could get into the home and live there,
and then a contract would be out to complete the home as quickly
as possible. This was done, and then prior to the time the
Ericksons moved in, (again Wilson remined the Board that September
5th was the time Mr. Walt Suter was first advised as to the problem),
Suter indicated to the Ericksons they could not move in because
of this problem, since Suter was advised he could not get people
into the home. At this point the attorneys were filing the
variance application.

WILSON explained that Mr. Suter and Mr. Erickson went to
the mortgage company involved and advised them of the problem.
The mortgage company at this point would not close the loan
because of the problem. Consequently, an agreement was drawn
up between Clewal Construction and the Ericksons relative to
the fact that a variance request had been applied for with the
City, and upon the granting of the variance the loan would be
closed. And the parties were moved in on or about Septemhar 18th,
after the application was submitted for the variance. WILSON said
that at that point he supposed Mr, Suter felt that as long as
he had applied for the variance that there would probably be
no problem in getting the variance granted, and there was no
problem in moving the Ericksons in under their circumstances.,
WILSON said that was the history up to about September 18th. As
the Secretary's report indicated, two other residences were in
violation, and their applications for variance were denied the
previous month.

WILSON stated that a number of things had occured since
that time that he thought changed the circumstances. He said
if it was the Board's feeling a month ago that the problem was
created by Clewal Construction and Walt Suter, and therefore they
must pay for it via not granting of the variances, that was fine ——
that was probably true at that point.

WILSON said that in the meantime, Clewal Construction had
"gone under" -- they were no longer building, Mr. Suter was no
longer a contractor, he was no longer building any homes in the
city, WILSON explained that the Derby State Bank had taken oveor
all of the property that Clewal Construction had previously becn
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huilding, and their law firm had contacted a reputable builder
to finish up all of these homes so that they could get all of
the mortgages closed and get the people into the homes, satisfy
any secured creditors, lien claimants, etc. that there might be,
and in effect get this corporation in a situation where the least
harm would be done, He said he referred first to getting people
like the Ericksons in a home, getting their loan closed, and
letting them be happy homeowners without a problem like this
over their heads; and also to taking care of as many creditors
as they possibly could, which obviously could not be done until
they could get the loans closed on these homes. ¢

WILSON said he wanted to make sure the Board understood
that Clewal Construction was no longer in existence; Mr. Walt
Suter was no longer a contractor, and they did not suppose he
ever would be a contractor in the City of Wichita again. The
people who were responsible, the foreman on the job site that
allowed this matter to ocecur was fired, and no longer worked
for Clewal Construction after this problem came to light.

A With respect to the five conditions which have to be shown
in order that the Board could justify granting a variance, WILSON
pointed out that one of the requirements was "uniqueness"., He

- stated that the Secretary pointed out that it was impossible to
construct a 68.1 foot house on an 80 foot lot and observe the
required 6 foot side yards. He acknowledged that mathmatically
that was true; however, he said that ‘Clewal was not trying to
build a 68.1 foot house on an 80 foot lot. He pointed out that
as the plot plan showed it was not simply a square lot with an
80 foot front on it -- it got wider toward the back, and if

the house had been built maybe 6 feet further back on' the lot,
there would have been no problem, even though it was a 68.1

foot home. WILSON said obviously what had happened was that
when the home was staked out it was simply brought forward a
little bit -- hopefully it was a mistake. He said he could not
imagine anyone deliberately putting it in that position knowing
there was'a 6 foot side yard requirement. He said he thought it
was not quite as belligerent as it appeared to be, they were not
trying to construct a 68.1 foot house on an 80 foot lot.

With respect to adjacent property, WILSON said that to his
knowledge no one in the neighborhood had even raised any comment
on the matter. He said he believed there was a letter from a
gentleman who owned a lot across Tyler Road who said that he did
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not believe 6 foot side yards were enough, but that was with
respect to another piece of Pproperty. and not 8824 Birch lane.
He. said this was the only person who ever raised a question,

and he did not come to the last meeting, but sent a letter which
was probably attached to the Secretary's report for one of the
other BZA cases.

With respect to the condition of hardship, WILSON said he
did not know what.more he could say than they had already. He
said he realized that the ordinance called for hardship to the
owner/applicant, but he did not know who the owner/applicant was
at that point. It was not Clewal Construction, Technically,
they were simply no longer in being. He said he supposed if it
was anybody. it was the Derby State Bank. He pointed out that Mr.
and Mrs. Erickson, all of the lien claimants and any other number
Of people were going to be harmed if the variance was not granted,
WILSON stated certainly Mr. Erickson could tell the Board the
hardship he would suffer. He had lived in this home for a
couple of months, and like any homeowner would do, he had made
a number of changes to the home and used his own money to do that.
He said the mortgage company was going to lose, all of the lien
claimants would lose, and it would mean moving a man and his wife
. out on the streets. He stated that Erickson did not go out and
"~ buy the home knowing there was a problem -- he had no idea --
the real estate people had no idea; the mortgage company had no
idea -- nobody with any authority to act had any idea that there
was a violation or a problem until this notice on September 5th
was received by Mr. Walt Suter personally and taken to his
attorneys. .

CUSICK asked how a house could be sold without the occupancy
permit having been issued. He said he did not see how all the
process could be gone through, and it had never occurred to
anybody all through all of this that an occupancy permit had not
been issued. He said as he understood it, nothing could be
occupied until Central Inspection said it could. He said that
was part of the question last time. He stated that he did not
see how any abstract company which would do the abstract work
on the property would fail to have caught it at that point.
CUSICK statod that in his limited dealings with abstract companies,
they were pretty astute at finding errors like that. He said he
recalized nobody had probably written (title) insurance with the
loan not being closed.
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WI_LSON said that was when the problem came to light.

8 T T B e e P ATt T

CUSICK said he could not understand why after all this, and
after the loan commitment had been made, the problem came up now.

WILSON said he believed it was correct that a loan commitment
had been made.

CUSICK said he was in a great deal of sympathy with the occupants
of the house, but he was having a hard time seeing where it was
anybody but Clewal Construction's fault, whether Clewal was a
thriving entity or whether it was a defunct one. And in view
of the other two houses, he said he was also having problems
seeing how they were occupied, too. He said he was not aware
things had gone quate this far within a month's time. CUSICK
said it was always a bad assumption to assume you were going to
be granted something.

P T A R TR0 o

WILSON said he admitted that.

CUSICK said it surprised him that the mortgage company would
go on that assumption.

WILSON said he did not wish to be misunderstood, that the loan
had not been closed until this was done. He said that he thought
they realized Mr. and Mrs. Erickson's problem, and they wanted to
get them in the home and the only way they could get them in the
home was to come up with an agreement whereby Mr. Erickson would
assume the principle and interest of the contractor's loan and
that was the situation -- the Ericksons had to get into a home
and so they were allowed to move in knowing that a variance had
been applied for. He agreed that maybe that was a bit presumptuous
that the variance would be granted.

CUSICK said he knew at that time 'housing was hard to find.

WILSON said he might point out, too, that certainly more than
considering the hardship that would occur if the variance was
denied, is what happens to the house, what happens to the Ericksons,
are they to be moved out onto the street. Is it good to have a
vacant home sitting there that cannot be sold. He said this was
a fine necighborhood, and he did not think the people in the
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neighborhood would be very happy with a nice home like that
sitting there deteriorating. He said he did not know if that
would happen or not, but it was certainly a possibility.

' CUSICK said he thought that the assumption would be rather
than the house sitting empty, somebody would go and cut a few
feet off the house.

WILSON pointed out they were talking about both sides of the
house,

With regard to the public interest, WILSON said he thought
the Secretary's report stated that as well as he could -- these
side yards were interiorly located, not front yards. With re-
gard to "spirit and intent”, WILSON said he did not know, but
he saw in the Rules and Regulations of the Board of Zoning Appeals
that "the intent and purpose of these Rules and Regulations is ..
to provide relief for those persons, in the form of modifications
or variances of the strict interpretation of the Zoning Ordinance,
who would suffer a severe hardship if the Ordinance was strictly
enforced ...." He said he thought that to grant a variance under
the circumstances before the Board would certainly be within the
spirit and intent of the Rules and Regulations of the Board of
Zoning Appeals. He pointed out that he had indicated the number
of people who were going to suffer if the variance was denied --
innocent people, he added -- not the person who created the
situvation, and who was out there and had an opportunity to modify
it. People who did not know at the time that this problem existed
would suffer. He emphasized that Mr. Erickson was a personal
friend of his and he wanted to see him get his loan closed, and
the only way to get the loan closed was to get the variance granted.

DOKE asked if Wilson represented Clewal Construction, Inc.
WILSON said that was a difficult question to answer, but yes, he
did at the time the application was filed.

DOKE asked if he now represented the corporation.

WILSON said they did.

DOKE said the corporation was not defunct, then, it still
existed?

WILSON said they had not gone through the formal procedures
of dissolution.
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DOKE asked if he also represented Mr. Erickson,
WILSON said they did not represent Mr. Erickson.

DOKE said he could not see any reason they should approve
the application in behalf of the applicant, Clewal Construction,
Inc., with all sympathy to Mr. Erickson and his wife. He said he
did not see how they could justify that the five conditions could
be found to exist. He said he might have a different viewpoint
if Mr. Erickson were the applicant. DOKE said he would like to
know what the situation was with regard to changing the applicant
from Clewal Construction to the Ericksons -- did it have to be
done by separate application, or could it be done on the original
application?

WILSON said at one point when the application was made for
8902 Birch Lane they indicated that the owner was Clewal Construction
and that was not true, but they thought it was, He said Mr.
Galbraith called him because there was some question with respect
to the difference between the application and the abstract
ownership list. He said Galbraith indicated they could simply
change it if he would come over and initial the change; and the
change was made.

A brief discussion brought out the fact that the application
was corrected to reflect the Sinclairs as owners of the property
and Clewal as the contractor. :

GALBRAITH said they could change the application at any
time they wanted to, if Clewal was no longer the owner, but the
attorney said he did not know who the owner was, that he supposed
that Derby State Bank was (the owner).

WILSON said the corporation had not been put into receivor-
ship. GALBRAITH explained that several people could file an
application: the contract purchasor, lessee, or owner of the
land, however, the owner of the property is usually also listed
on the application.

DOKE asked what happened after an application was once made
and acted upon,

GALBRAITH said the facts were changing all the time, that
next week Mr. Erickson might own the property. He said that the
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pProblem as he viewed it was that, regardless of who owned the lot
in-question, how that made any justification in finding the five
conditions? He said the owner could change every week, and the
unaware buyer would just buy himself a problem. He thought the
situation was that if the Board could justify uniqueness and
hardship by there being a quick change in the owner of the land,
that was the kind of application the Board would always have —--
that someone would be quickly changing ownership and that could
supposedly justify uniqueness or hardship.

WILSON said he would take it from Galbraith's comments that
he did not want to set a precedent of somebody like a contractor
making a mistake like this and then saying "Well, I'll continue
with the home and sell it and they can go before the Board and
get a variance granted without any problem."

GALBRAITH said that was correct in part, however, he was not
generally worried about a precedent because he thought each indi-
vidual case had to be considered on its own merits. He said he
was strictly locking at the five conditions stemming from the
State statutes, & 3

'CUSICK explained that the Board was . 'quired by the State
statutes to find the five conditions to exist, or they could not
approve the variance even if they wanted to, and the problem at
‘this point was that he felt like Clewal Construction, if the
"house of cards" that was created was knocked down, in the
long run that whatever Clewal Construction might be, they were
the ones who had the problem. He said he did not know, but it
appeared to him that Clewal probably still held title in some
respect to that property, and Clewal was the one who should have
the problem instead of the people who moved into the house.

WILSON said that the effective remedy for the innocent people,
for example the mortgage company and the Ericksons, was nothing,
simply because if their remedy was to go after Clewal Construction,
what did they have? =

TAYLOR stated that they could go to the District Court, that
they could appeal the Board's decision, and that would certainly
be an effective remedy should the Court decide in their favor.

CUSICK said, however, that since he had been on the Board,
the Board had not generally granted this type of variance to a

1
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licensed contractor, who was licensed in the City of Wichita, and
who knew what the setbacks were. He said they could probably con-
sider another application if it came from another applicant, but he
did not see how the five conditions could be justified in that case
either,

DOKE said in regard to the condition of uniqueness, it would
not be a problem created by the applicant or owner, if Mr.
Erickson were actually the owner, and did not create it.

BOGLE said Erickson was aware of the problem when he bought
the house.

WILSON said he did not believe that was correct. ERICKSON
said that he was aware of it on approximately September 10th,
GALBRAITH asked for clarification as to whether Erickson owned
the house.

ERICKSON said he did not own the house, but he was in it at
the present time. WILSON explained that he was the contract
purchaser.

DOKE said he had misunderstood, that he thought Erickson
did own the house. He said that Erickson, then, had relief under
the contract if the variance was not approved.

ERICKSON said this was not in his contract, that he was not
notified there was a problem of a variance until approximately
September 10th. ERICKSON said the contract was signed on June 15th
and presented a copy of the contract to the Board.

CUSICK said it appeared to be a standard contract form and
asked if that did not grant Erickson reclief if the sellor could
not furnish clear title.

WILSON saked what relief he had.  ERICKSON said the cost of
the house had gone up considerably in that period of time, so he
could not get a comparable house for the same price. Ile said
he could not move that easily because there were not that many
housing starts in Wichita. ERICKSON said if he did move it would
affect his job becausec as a pharnaceutical representative, his
business was based out of his house, his saniples were stored in
the garage and his office was in one of the rooms. He stated that
he had letterheads and business cards that he had distributed,
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he called on customers, and if he was moving every six months, he
was not very much of a representative for his firm and he might

as well "hang it up". He said his house was supposed to have
closed September 1st, actually in August, but the contractors
were behind schedule. He stated a certain arrangement was made,
certain items were not finished, and they were going to allow the
Ericksons to close and the contractors could finish the items at
a later date and hold money back. ERICKSON said they were supposed
to close on September lst or 5th and then somebody found out about
this (variance problem). He explained that they made an agreement
on September 18th that they (Ericksons) would assume the builder's
Principle and interest because he (Erickson) had to move into a
home to store samples. etc., and it was all affecting his job.

WILSON said he did not know what the situation was with regard
to changing the name of the applicant. He asked if Brickson would
be a proper applicant to apply.

DOKE said not-at this point in the procedure.
CUSICK said he did not know if it was a proper gquestion, but

he would like to know what happened about the other people, did
they have a remedy, or were people still living in the houses?

WILSON said people were still in ail three homes. CUSICK
said they had never heard a case guite like this.

DOKE said he did not see how under the existing circumstances
they could approve the application.

MOTION: DOKE moved to concur with the Secretary's
report that the five conditions could not be justified,
CUSICK seconded, and it carried unanimously that the
application be denied, as shown by the adoption of

the following resolution:

RESOLUTION NO. BZA 33-73

WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, 67212, by T. Michael Wilson, Suite 430, R. H. Garvey Build-
ing, 300 West Douglas, Wichita, Kansas, 67202, requests a variance
as provided in Section 2.12.590.B, Code of the City of Wichita, to
reduce the required side yard setback adjacent to the west property
line from 6 feet to 4 feet and to reduce the required side yard
setback adjacent to the east property line from 6 feet to 5 feet,
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Oon property zoned the "AA" Single'Family Dwelling Distriet, and
legally described as follows:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the

North side of Birch Lane in an area between Wood
==t Side Of Birch lLane in an area between Wood
Avenue and Tyler Road.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals at the meeting of
October 23, 1973, in considering said application, deferred it
at the request of the applicant until November 27, 1973; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of November 27, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris-
diction to consider said request for a variance under the provisions
of Section 2.12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unique to the
property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.1 foot
house on an 80 foot lot and observe the required 6 foot side yards;
in addition, the applicant was given adequate notice and instructed
to correct the violation prior to occupancy; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for variance will have an adverse affect
on adjacent property owners inasmuch as side yard requirements
are established to provide structures with adequate air, light,
and space, and the west side yard of Lot 14 which is in violation
adjoins the side yard of Lot 13 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the
roofs of both structures extend into the side yards; and

WHEREAS, the Board of Zoning Appeals although recognizing
the problem created for the occupant, has found that the strict
application of the provisions of Title 28 (Zoning Ordinance) will
not constitute unnecessary hardship upon the applicant/owner inasmuch
as the applicant was informed that the structurc was in violation
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of the required side yard setbacks and it was not to be occupied
until the violation was corrected or a variance obtained; and

| WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine whether or not the requested variance will
adversely affect the public health, safety or general welfare;
however, the requested variance is for side vards that are
interiorly located; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will be opposed to the general
spirit and intent of Title 28 due to the fact that the zoning
ordinance requires a minimum side yard of 6 feet for single family
dwellings and it is not possible to construct a 68,1 foot house on
an 80 foot lot and observe these xequ:.rements. and

WHEREAS, each of the five conditions required by Section
.12.590.B, Code of the City of Wichita, to be present before a
varlanpe can be granted has not been found to exist;

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the west
property line from 6 feet to 4 feet and to reduce the required
side yard setback adjacent to the east property line from 6 feet
to 5 feet, on property zoned the "AA" 'Single Family Dwelling
District, and legally described as:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. GCenerally located on_the

North side of Birch Lane in an area between Wood

Avenue and Tyler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 27th day of November,

1973,

5/8 Priscilla L. Lee, Chairman
Priscilla L. Lee, Chairman

ATTEST:

s/5 Jack H. Galbraith
Jack 1l. Galbraith, Scerctary
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ERICKSON asked where he stood. During brief discussion it
was suggested that he seek advice from his attorney. WILSON
explained again that he did not represent Erickson.

Discussion followed about what action would be taken. BOGLE
stated that as far as the Ericksons being forced out of the house,
the City did not yet know what would be done. He said some action
would have to be taken on this case and the other two similar
cases. He stated that they would notify Erickson before action
was taken.
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SECPETARY'S REPORT

case No. BZA 33-73

=

APPLICANT: :‘r. and [ 'rs. fteven Prickson, 202{ Rirch Lane,
Wichita, Kansas

AGENT: T. Michael Wilson, Suite 430, R. H. Garvey Building, 300
West Douglas. Wichita, Kansas 67202.

BEQUEST: Variance pursuant to Section 2.12.590.B, Code of the

City of Wichita, to reduce the required side yard setback at;‘juacent
: l‘£ he west property line from 6 feet tO 4 feet gud Jorudes raguiaiedd
Sida uamt ...5- ..qn..ﬁ 4o e E-.;-l propanty lowt from b [ive Srbar g, o

GENEPAL LOCATION: On the north side of Birch Lane in an area

between Wood Avenue and Tyler Road.

ZOWING: Subject property is zoned the "AA" Single Family
Dwelling District, as are those properties to the north, south,
east, and west.

LAND USE: Subject property contains a single family dawelling,
as do those properties to the south. east, and west.

JURISDICTIOW:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request vhen all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli-
cation.
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4. That the variance desired will not adversely affect the public
health, safety, morals, order. convenience, prosperity, or
general welfare; and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance) .

COMMEWTS BY THE SECRETARY:

On December 27, 1272 an application for a residential building
permit and certificate of occupancy was filed, and building permit
No. C66195 was issued to the owner-contractor for the construc-
tion of a single family house on subject property (Lot 14).
(Although the statement of justification submitted with the
application states the builder, Clewal Construction, Inc. is
insolvent and the Farmers & llerchants State Bank of Derby is

the assignee of its proceeds, the updated abstract ownership

list still lists Clewal as the property owner.)

The site plan accompanying the application indicates that the
house would observe a minimum front vard setback of 30 feet,
the house would be 68 feet in width and would be located on
the lot in such a manner as to observe the reguired 6 foot side
yards, since the lot would be more than 8ofeet in width at
that point. After several verbal warnings by the Division

of Central Inspection that the side yard setbacks for one or
both houses being built on Lots 13 and 14 were inadequate, the
construction company was again notified by letter (attached)
dated April 11, 1973, of the violation. The letter further
stated that proper steps must be taken to correct the viola-
tion(s) and that occupancy would not be permitted unless a vari-
ance was granted or the proper setback obtained.

The contractor continued construction, and on September 5, 1973,
Central Inspection issued a notice stating that variances must
be obtained or the structures nust be altered to obtain the
required 6-foot side yard on or hefore September 12, 1973, and
that failure to comply with this notice would be followed by
prosecution. (Requests were subsequently filed on September
24, 1973, for variances from the Board of Zoning Appeals.)

It should be pointed out that althouch application for a

building permit is also an application for a certificate of
occupancy, wvhen an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning ordin-
ance or building code, the structure cannot legally be occupied
until such violation is corrected. All three houses for which
the contractor has had to file variance requests now have families
living in them despite notification that they were not to be
occupied.
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It should also be noted that the Ericksons were aware of the
violation and the fact the house was not to be occupied until

it was corrected or a variance obtained prior to moving into the
house on or about September 18, 1973, as explained in the minutes
of the Board's meeting of November 27, 1973. Further, the mort-
gage company would not close the loan because of this problem,
and an agreement was drawn up between the Ericksons and

Walt Suter (president of Clewal Construction, Inc.) relative

to the fact that a variance had becn applied for and upon the
granting of the variance the loan would be closed.

On Octaber 23, 1973, the Board of Zoning Appeals considered
Case No. BZA 33-73, an application for variance for subject
property filed by the owner/contractor, Clewal Construction, Inc.
It was the action of the Board to defer the case, as requested
by the attorney for the applicant, so that the regquest could be
amended to include both side yards and rcadvertised for the
November meeting. On November 27, 1973, the Board again con-
sidered Case No. BZA 33-73, and it was the action of the

Board to find that all five conditions nececssary to the
granting of the variance did not exist, and the request for
variance was denied. The Board is to first consider whether
or not the request for rehearing is to be granted.

Unigqueness:

The failure to meet side yard requirements arises from the
failure to position the house correctly on the lot, not from

"a condition unique to the property in question and which is not
ordinarily found in the same zone or district; and is not created
by an action or actions of the property owner or applicant,” as
required by the provisions of K.S.A. 12-715 (Statc statutes)

and Section 2.12.590.B, Code of the City of Wichita. The problem
was created by Clewal Construction, Inc. (or its agents),

which owned the property at the time of construction, and the
Division of Central Inspection notified the company and/or its
agents, both orally and in writing, that the structure was not

to be occupied until the violation was corrected or a variance
obtained. Neither can it be justified that "the problem is

not created by an action or actions of the property owner or the
applicant", since Clewal Construction was the property owner at the
time the violation occurred, although there is some confusion as
to the present owner of the property, It does not appear that

a change in applicant would allow the justification of unique-
ness since uniqueness must arise from a condition related to

the actual property in guestion, not an error by the contractor.
It is, therefore, the opinion of the Sccretary that the variance
requested does not arise from such condition which is unique to
the property in guestion, and was in fact created by actions

of the contractor/property owner, since it is impossible to
construct a 68.1 fcot house on an 80-foot lot and observe

the required é-foot side yards; in addition, the contractor was
given adequate notice and instructed to corrcct the violation

prior to occupancy.
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Adjacent Property:

It is the opinion of the Sccretary that it is difficult to find
that the granting of the permit for variance would not have an
adverse affect on adjacont property owners inasmuch as side yard
requirements are established to provide structures with adequate
air, light and space, and the side yard of Lot 13 which is in
violation adjoins the side yard of Lot 14 which is also in viola-
tion, reducing the distance between dwellings to approximately 10
feet, and the roofs of both structures cxtend into the side yards.

Hardship:

KSA 12-715 and Scction 2.12.590.B, Code of the City of Wichita,
provide that the Board must find that “the strict application of
the provisions of Title 28, of which variance is requested, will con-
stitute unnecessary hardship upon the property owner represented in
the application.® 1In other words, the hardship must be created

by the provisions of the ordinance, not the actions of the owner,
applicant or some other person, in order for relief by means of

a variance to be granted. It has been the policy of the Board,
based on legal interpretations and court decisions from many juris-
dictions, that the hardship must not be economic, but must relate
to a specific piece of property, and be causad by the provisions of
the ordinance which, if strictly enforced, would prevent any
recasonable use of the property.

Although recognizing the problem created for the occupancy, it is
difficult for the Secretary to find that the strict application of
the provisions of Title 28 would constitute unnecessary hardship
upon the applicant/owner inasmuch as the previous owner (the con-
tractor) was informed that the structure was in violation of the
required side yard setback, and it was not tc be occupied until the
violation was corrected or a variance cbtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to deter-
mine whether or not the requested variance would adversely affect
the public health, safety, or general welfare; however, the re-
quested variance is for a side yard that is interiorly located.

Spirit and Intent

In the opinion of the Sccretary, the variance desired will be op-
posed to the general spirit and intent of Title 28 duc to the fact
that the zoning ordinance requires a minimum side yard of 6 feet
for single family dwellings and it is not possible to cosntruct a
68.1 foot house on an 80-foot lot and observe these requirements.

RECOMMENDATION

fnasmuch as all five conditions nccessary to the granting of the
variance cannot be found to exist, it is the recommendation of the
Secretary that the application for variance not be approved.




April 11, 1973

Mr. Walter Suter
7371 West Centrai
Wichita, Kensas 67212

Dear Mr. Suter:

In regard to 8824 and 8102 West Birch, houses under construction by your
company, the side yard setback is not adequate. It will be necessary for
you t. determine which house (or both) s in vi.latisn and take proger
steps t. correct this vislati.n. Qceupeicy will N3t be rermitted unless

a variance is granted or proper setback is obtained.
.

Als., I observed that the c.nditi.n f the x.atreets is still nst :-.lean;.
and considerable lumber, etc. is being st.red on the fifieen fo't public
right-cf-way behind the curb line.

Due to complaints received fr.m résidents »f this area, it will be
necessary for you t. rectiiy this situati.n immediately.

Sincerely,

Jack Kirkby
Inspector

JK:ml




BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

BZA 33-73

* STATEMENT OF JUSTIFICATION

WHEREAS, it has been brought to the attention of the
applicant that their residence and the property they currently
have under a contract of purchase is in violation of City
Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2) inasmuch as
the west side of their residence is 4.55 feet from the west
Property line and the east side of their residence is 5.5 feet
from the east property line; whereas, it is this applicant's
desire to seek a sideyard setback variance from 6 feet to 4
feet along the west prc'»perty line and from 6 feet to 5 feet
along the east property line so as to comply with the zoning
ordinance of the City of Wichita; and whereas,_it'is understood
b} the applicant that before a request for a variance may be
granted, the Board of Zoning Appeals must find that all of the
five conditions set out in Code Chapter 2.12.590 B must be
shown. Therefore, this applicant hereby submits the following
statement of justification to accompany his application for
variance.

1. That the variance requested arises from such con-
dition which is unique to the property in question and which
is not ordinarily found in the same zone or district; and .s not
created by an action or actions of the property owner or the
applicant.

: The variance requested arises from a -

problem created by human error on the part of

the building subcontractors who were assigned

the responsibilities of pouring the foundation

from the stake work previously done. Aside

from the fact that it was a human error and

regardless of who was at fault, it was not an

act or acts purposcly committed by anyone.

It was certainly not an attempt to put a

larger than authorized house on the lot. As

the plot plan indicates, a 68 foot house was
intended for an 80 foot lot. Due to inadvertant

T ——
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mistake or mistakes on the part of someone,
other than the applicant, the house was built
closer to the front of the lot than it should
have been so as to comply with the sideyard
setback requirements.

As is apparent from a drawing of the lot,
the east property line slopes inward from the
back to the front making the lot something less
than a perfect rectangle. As a consequence,
it should be apparent that in order to comply
with the sideyard sctback requirement, the house
would have to set back on the lot further than
usual.

It is clear in this case that the condition
for which the variance is requested was not
created by ‘the applicant. The applicant, Mr.
and Mrs. Steve Erickson, located subject property
through Dotzour Realtors and through them .
contracted to buy their home. All of this was
after the home was substantially built and before
the problem of the variance came to light. No
documented notice of violation ever went to the
builder with respect to 8824 Bixrch Lane untiil
a letter dated April of 1973. This was well
after the home was substantially started. Even
then, Walt Suter, President of Clewal Construction,
Inc., does not acknowledge ever having received
notice of the violation. i

Because the builder, Clewal Construction,
Inc., is now an insolvent corporation, the
Farmers & Merchants State Bank of Derby is the
assignee of its proceeds, it is felt that the
real parties ir interest are Farmers & Merchants
State Bank of Derby and the Ericksons. It should
be clear that neither of them created this
problem and because of the unique set of cir-
cumstances surrounding this matter, it is felt
that condition No. 1 is met.

2. fThat the granting of the permit for the variance
will not adversely effect the rights of adjacent property
owners or residents.

Even though this variance requested has
been pending and advertised since Septenber,
1973, no adjacent property owners or residents
have complained that they would be adversely
effected. In fact, a petition containing twenty
(20) hames representing ten (10) families in the
neighborhood have signed the petition requesting
the Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect-on adjoining
property Owners.

Although brief, this portion of the state-
ment of justification is intended to mecet the
conditions that the granting of the permit for

the variance will not adversely effect the
rights of adjacent property owners or residents,
and should be considered met, as in this case,
. where when having had the opportunity to com-—
plain, no adjacent property owners have.




3. That the strict application of the provisions of Title

’

28 of which variances requested will constitute unnecessary
hardship upon the property owner represented in the application. -

Because of the peculiar set of circumstances
surrounding this case, it is difficult to determine
just who is the "owner" of the property for which
the sideyard variance setback is requested. This
much is clear, however, regardless of who has legal
title to the property, the applicant, Mr. and Mrs.
Erickson, have an eguitable interest in the property
inasmuch as they are contract purchasers of the
property. Therefore, if the requested variance
is not granted, certainly the equitable title
holder, Mr. and Mrs. Erickson, will be financially
ruined. Specifically, the Ericksons have invested
a sizeable sum of their own money in the property
and have made certain other commitments inherent
in buying ones own home. This, of course, does
‘not consider how much more it would cost the
Ericksons to purchase a comparable house in
today's real estate market. £

If the variance is not granted, the Ericksons
will not be able to close their loan with American
‘Savings & Loan and the next step is for American
Savings & Loan to foreclose. American Savings &
Loan will foreclose because Erickscus will not
make payments on a house which might, as the
City legal staff suggests, be torn down, moved
or modified to conform. American Savings & Loan
will foreclose because Clewal Construction, Inc.,
the current mortgagor, cannot make payments
' because they are financially insolvent.

The consequenceés of American Savings & Loan
foreclosing is, of course, to wipe out all claims
such as:

House of Lighting $ 181.07
Vosburgh Wallpaper 76.79
Star Lumber Company 2,148.28
Brag Temp 853.38
Sherwin Williams T 234.88
Thornton & Florence 1,788.32
Sunderland & Son Drywall 760.72

A foreclosure of the Ericksons property would also
eliminate Gordon Dotzour's real estate commission
which he has earned in good faith, and possibly
prevent the Ericksons from purchasing their home.

To this point, only the financial hardships
to numerous innocent parties have been discussed.
There is, of course, another aspect. For example,
Mr. Erickson's job as a pharmaceutical salesman
dictates that he be a stable homeowner as he
offices out of his home and his customers know
this as his office. Consequently, he cannot up
and move without affecting his livelihood.

In summary, it should be all to ohvious
that strict application of the provisions of
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Title 28 of which variances requested will
constitute unnecessary hardship upon numerous
innocent parties and, in particular, the
Ericksons.

: 4. That the variance desired will not adversely

affect the public health, safety, morals, order, convenience
prosperity, or general welfare.

It should be understood that both areas
in violation are interiorally located and not
areas in a position to affect the public in
general. 1In other words, the parties most
effected, if not the only parties affected,
would be the neighbors immediately adjacent
to the violations. Still there is adequate
light, air and space between the adjacent home
on the west as it is approximately 9 feet
from the subject property. The property on
the east has a larger than required sideyard
setback so as to allow more than'the required
12 feet between subject property and the house
east of it.

5. That granting the variance desired will not be opposed
to the g'éne'ral spirit and intent of Title 28 (Zoning Ordinance).

When construing condition No. 5 fthe variance
will not be opposed to general spirit intent of
Title 28) consideration should be given to
exceptions and variances which are also a part
of Title 28, This is stated as well as can be in
the opening remarks of the rules and regulations
of the Board of Zoning Appeals, to-wit:

"The intent and purposes of these rules

" and regulations is to provide procedures

for the Board of Zoning Appeals to follow

in the consideratin of application for
appeals by those persons who do not agree
with the interpretation of the zoning
ordinance as made by the superintendent

of central inspections; to provide relief

- for thosepersons in the form of modifications
‘or variances to the strict interpretation of
the zoning ordinance, who would suffer a severe
- hardship if the ordinance were strictly
enforced; and to consider exceptions to the
zoning ordinance as authorized by Title 28

of the Code of the City of Wichita."

(Emphasis Supplied)

This case when considering the applicant's
innocent position is just what the coxceptions and
variances to the zoning ordinances was created for.

Respectfully submitted,

STINSON, WISDOM & LASSWELL
Attorneys for Applicant

By/ Mt ol eiorsy
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Board of Zoning Appeals February 20, 1974

Ecard of Zoning Appeals
Jack H. Galbraith, Secretary

Request for Rehearing of
Cases No. B3A 33-73 and
BIA 34-73

On January 22, 1974, the Board of Zoning Appeals considered
requests for rehearing of Cases No. BZA 32-73, BZA 33-73 and
BEZA 34~73. Inasmuch as a motion to approve these requests
resulted in a moot vote (2-2), consideration of the requests
was deferred until the meeting of February 26, 1974, as pro-
vided by Article VII.C, of the Rules and Regulations of the
Board of Zoning Appeals.

Attached for your information and review are coples of the
requests for rehearing submitted by Mr. Wilson (Attachments

1l and 2), the Secretary's January 16th memo to the Board
(Attachment 3), and excerpts from the Board's meatings of
October 23, 1973, and November 27, 1973 (Attachments 4 and
3), involving consideration of these cases. It should be
noted that requests for rehearing have now been filed only on
Cases No. BEA 33-73 and BZA 34-73. A request to allow a new
application to be filed on property previously considered has
been filed with regard to Case No. BZA 32-73.

After viewing the submitted requests for rehearing and review-
ing the minutes of the October and November meetings, it is the
opinion of the Secretary that, although the names of the appli-
cants have changed, nothing can be seen which would justify the
Secretary changing his position on the five conditions.

It would not appear that the Board has authority to resolve
the conflicting claims of the increasing number of parties and
issues involved in this matter, since it has authority only to
consider whether or not the five conditions necessary to the
granting of the variance exist. While sympathizing with the
occupants, the lien claimants, the assignee of the contractor's
proceeds and the real estate firm, it is the opinion of the
Secretary that no new evidence has been presented which would
enable the Board to justify all five conditions.

You will recall that previously, I have discussed with you

Mr. Wilson's request that the cases ba readvertised for public
hearing at the meeting of February 26, 1974, with the under-
standing that in the event the Board granted the requests for
rehearing, it could then proceed to consider the cases them-
sslves. As you are aware, I polled the Board by telephone, and
a majority of the members favored allowing the cases to be re-
advertised. After reviewing the attachments, if the Board




20, 1974

determines thun iz sufficient nﬂr evidence to un'mt rehearing,
your mhn d bs to approve the requests and reconsider the

However, if the Board concurs in the Secretary's position that
the .vldnnh nnt sufficient to warrant a rehearing, the re-
quests should be denied, and any further action should consist
of an lw to the nhtrm Court of Sedgwick County.

JHG:ber
Attachments

cc: Joe Bogle, al Counsel, Board of Zoning Appeals, w/a
T. Michael Wilson, Attorney, 430 R. H. Garvey Building,
300 Weast Douglas 67202, w/a
Charles Manning, 8808 Birch Lane 67212, w/a
Mr. and Mrs. Steven Erickson, 8824 Birch Lane 67212, w/a




— ,.\ ATTACHMENT 3
WICHITA-SEDGWICK COUNTY DATE

METROPOLITAN AREA PLANNING DEPARTMENT January 16, 1974

Td Board of Zoning Appeals \

FROM Jack H. Galbraith, Secretar: );" ‘Q

BUBJECT Request for rehearing of cases BZA 32-73, BZA 33-73 ; .
and BZA 34-73.

On December 20, 1973, the attorney for the original applicant,
Clewal Construction, Inc., submitted requests for rehearing for
cases BZA 32-73, BZA 33-73 and BZA 34-73. Article VIII of the
Rules and Regulations of the Board of Zoning Appeals provides
that such requests:

...5hall be in writing and duly verified and
shall be submitted to the Secretary of the
Board within sixty (60) days of the date of the
original hearing. No requests for rehearing
shall be entertained unless new evidence is
submitted which could not reasonably have been
presented at the previous hearing.

It is further stated that the "Secretary of the Board shall
determine if a rehearing shall be allowed, however, the applicant
shall have the right to appeal the Secretary's determination to
the Board of Zoning Appeals.”

Pertaining to case BZA 32-73, the Secretary had previously
been contacted by an attorney representing the owners of subject
property, who advised that he was submitting a request for par-
mission to file a new application on behalf of his clients.
Because of the unusual circumstances involving the property, in
that both attorneys had an interest in this case, and due to the
determination of the Secretary that the attorney representing Clewal
Construction, Inc., and its assignees (the Farmers and Merchants
State Bank of Derby) failed to present sufficient new evidence
which could not reasonably have been presented at the previous
hearing, this request was denied by the Secretary. The attorney
for the Clewal Construction, Inc. advised the Secretary that he
wished to exercise his right to appeal this determination to the
Board at its next regular meeting.

With repsect to the requests for rehearing for cases
BZA 33-73 and BZA 34-73, after reviewing the statements sub-
mitted by the attorney for the applicant, it was the determina-
tion of the Secretary that none of the information provided
constituted new evidence. In fact, it was the opinion of the
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Board of Zoning Appeals
January 16, 1974
Page 2

Secretary that at the Board's meeting of November 27, 1973,
these same points were made. The facts pertaining to either
case did not appear to have changed, and therefore the requests
for rehearing of cases BZA 33-73 and BZA 34-73 were denied.

The applicant's attorney again advised the Secretary that he
wished to appeal this decision to the Board. ;

Attached for your information and review are copies of
the statements submitted by the attorney requesting a rehearing.
Consideration of these requests has been scheduled for your meet-
ing of January 22, 1974. Upon your review, should you determine
that there is sufficent new evidence to warrant a new hearing,
your action should be to instruct the Secretary to readvertise
these cases for public hearing. The attorney for Clewal
Construction, Inc. and its assignees would then follow the
same procedure as was followed in consideration of the
original application (Paragraph A, Article VIII, Rules and
Regulations of the Board of Zoning Appeals). That is, a new
application, filing fee and statement of justification would
be required.

However, if you concur in the Secretary's position that the
evidence is not sufficient to warrant a rehearing, the regnrests
should be denied and any further action by the attorney r.r.esent-
ing Clewal Construction, Inc. and its assignees should consist of
an appeal to the District Court of Sedgwick County.

JHG :rme
Attachment

cc: Joe Bogle, Legal Counsel
Board of Zoning Appeals
Law Department

T. Michael Wilson

Stinson, Wisdom & Lasswell
Attorneys at Law

Suite 430, R. H. Garvey Building
300 West Douglas, 67202

Mr. Charles Manning
8808 Birch Lane, 67212

Mr. & Mrs. Steven Erickson
8824 Birch Lane, 67212




~ ®

THE CITY OF WICHITA
OFFICE OF Board of Zoning Appeals DATE February 20, 1974

TO Board of Zoning Appeals

FROM jack H. Galbraith, Secretary

SUBJECT Request for Rehearing of
Cases No. BZA 33-73 and
BZA 34-73

On January 22, 1974, the Board of Zoning Appeals considered
requests for rehearing of Cases No. BZA 32-73, BZA 33-73 and
BZA 34-73. Inasmuch as a motion to approve these reguests
resulted in a moot vote (2-2), consideration of the requests
was deferred until the meeting of February 26, 1974, as pro-
vided by Article VII.C, of the Rules and Regulations of the
Board of Zoning Appeals.

Attached for your information and review are copies of the
requests for rehearing submitted by Mr. Wilson (Attachments
1l and 2), the Secretary's January 16th memo to the Board
(Attachment 3), and excerpts from the Board's meetings of
October 23, 1973, and November 27, 1973 (Attachments 4 and
5), involving consideration of these cases. It should be
noted that requests for rehearing have now been filed only on
Cases No. BZA 33-73 and B2ZA 34-73. A request to allow a new
application to be filed on property previously considered has
been filed with regard to Case No. BZA 32-73.

After viewing the submitted requests for rehearing and review-
ing the minutes of the October and November meetings, it is the
opinion of the Secretary that, although the names of the appli-
cants have changed, nothing can be seen which would justify the
Secretary changing his position on the five conditions.

It would not appear that the Board has authority to resolve
the conflicting claims of the increasing number of parties and
issues involved in this matter, since it has authority only to
consider whether or not the five conditions necessary to the
granting of the variance exist. While sympathizing with the
occupants, the lien claimants, the assignee of the contractor's
proceeds and the real estate firm, it is the opinion of the
Secretary that no new evidence has been presented which would
enable the Board to justify all five conditions.

You will recall that previously, I have discussed with you

Mr. Wilson's request that the cases be readvertised for public
hearing at the meeting of February 26, 1974, with the under-
standing that in the event the Board granted the requests for
rehearing, it could then proceed to consider the cases them-
selves. As you are aware, I polled the Board by telephone, and
a majority of the members favored allowing the cases to be re-
advertised. After reviewing the attachments, if the Board
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determines there is sufficient new evidence to warrant rehearing,
your action would be to approve the requests and reconsider the
cases.

However, if the Board concurs in the Secretary's position that
the evidence is not sufficient to warrant a rehearing, the re-
quests should be denied, and any further action should consist
of an appeal to the District Court of Sedgwick County.

JHG:ber

Attachments

cc: Joe Bogle, Legal Counsel, Board of Zoning Appeals, w/a
T. Michael Wilson, Attorney, 430 R. H. Garvey Building,
300 West Douglas 67202, w/a
Charles Manning, 8808 Birch Lane 67212, w/a
Mr. and Mrs. Steven Erickson, 8824 Birch Lane 67212, w/a




SECPETARY'S REPOFRT

Case Mo. BZA 33-73
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APPLICANT: !ir. an< !'rs. “teven Frickson, 2352/ Rirch Lane,
Wichita, Kansas

AGENT: T. Michael Wilson, Suite 430, R. H. Garvey Building, 300
West Douglas. Wichita, Kansas 67202.

PEQUEST: Variance pursuant to Section 2.12.590.B, Code of the
CitY of Wichita, to reduce the required side yard setback adjacent

h neguisdld
Sidiqerd WRLER TN AR PR A S0 Lo e e Y
GENEPAL LOCATION: On the north B:.de of Birch Lane in an area
between Wood Avenue and Tyler Road.

ZONING: Subject property is zoned the "AA" Single Family
Dwelling District, as are those properties to the north, south,
east, and west.

LAND USE: Subject property contains a single family dqwelling,
as do those properties to the south. east, and west,

JURISDICTIONW:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variance requested arises from such condition which
is unigue to the property in question and which is not ordi-
narily found in the same zone or district; and is not created
by an action or actions of the property owner or the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents.

That the strict application of the provisions of Title 28 of
which variance is requested will constitute unnecessary
hardship upon the property owner represented in the appli=-
cation.
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Secretary's Report
Case NMo. BZA 33-73
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4. That the variance desired will not adversely affect the public
health, safety, morals, order. convenience, prosperity, or
general welfare; and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

On December 27, 1972 an application for a residential building
permit and certificate of occupancy was filed, and building permit
Ho. C66195 was issued to the owner-contractor for the construc-
tion of a single family house on subject property (Lot 14).
(Although the statement of justification submitted with the
application states the builder, Clewal Construction, Inc. is
insolvent and the Farmers & llerchants State Bank of Derby is

the assignee of its proceeds, the updated abstract ownership

list still lists Clewal as the property owner.)

The site plan accompanying the application indicates that the
house would observe a minimum front vard setback of 30 feet,
the house would be 68 feet in width and would he located on
the lot in such a manner as to observe the required 6 foot side
yards, since the lot would be more than 80feet in width at
that point. After several verbal warnings by the Division

of Central Inspection that the side yard setbacks for one or
both houses being built on Lots 13 and 14 were inadegquate, the
construction company was again notified by letter (attached)
dated April 11, 1973, of the violation. The letter further
stated that proper steps must he taken to correct the viola-
tion(s) and that occupancy would not be permitted unless a vari-
ance was granted or the proper setback obtained.

The contractor continued construction, and on September 5, 1973,
Central Inspection issued a notice stating that variances must
be obtained or the structures must be altered to obtain the
required 6~foot side yard on or hefore September 12, 1973, and
that failure to comply with this notice would be followed by
prosecution. (Requests were subsequently filed on September
24, 1973, for variances from the Board of Zoning Appeals.)

It should be pointed out that althouch application for a

building permit is also an application for a certificate of
occupancy, vhen an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning ordin-
ance or building code, the structure cannot legally be occupied
until such violation is corrected. 211 three houses for which
the contractor has had to file variance requests now have fanmilies
living in them despite notification that they were not to be
occupied.

L L e g R S LTk T
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Secretary's Report
Case No. BZA 33-73
Page Three

It should also be noted that the Ericksons were aware of the
violation and the fact the house was not to be occupied until

it was corrected or a variance obtained prior to moving into the
house on or about September 18, 1973, as explained in the minutes
of the Board's mecting of November 27, 1973. Further, the mort-
gage company would not close the loan because of this problem,
and an agreement was drawn up between the Ericksons and

Walt Suter (president of Clewal Construction, Inc.) relative

to the fact that a variance had been applied for and upon the
granting of the variance the loan would be closed.

On Octcber 23, 1973, the Board of Zoning Appeals considered
Case No. BZA 33-73, an application for variance for subject
property filed by the owner/contractor, Clewal Construction, Inc.
It was the action of the Board to defer the case, as requested
by the attorney for the applicant, so that the request could be
amended to include both side yards and rcadvertised for the
November meeting. On November 27, 1973, the Board again con-
sidered Case No. B2A 33-73, and it was the action of the

Board to find that all five conditions necessary to the
granting of the variance did not exist, and the request for
variance was denied. The Board is to first consider whether
or not the request for rchearing is to be granted.

Uniqueness:

The failure to meet side yard requirements arises from the
failure to position the house correctly on the lot, not from

"a condition unique to the property in question and which is not
ordinarily found in the same zone or district; and is not created
by an action or actions of the property owner or applicant,” as
required by the provisions of K.S.A. 12-715 (State statutes)

and Section 2.12.590.B, Code of the City of Wichita. The problem
was crecated by Clewal Construction, Inc. (or its agents) ,

which owned the property at the time of censtruction, and the
pivision of Central Inspection notified the company and/or its
agents, both orally and in writing, that the structure was not

to be occupied until the violation was corrected or a variance
ocbtained. Neither can it be justified that "the procblem is

not created by an action or actions of the property owner or the
applicant”, since Clewal Construction was the property owner at the
time the violation occurred, although there is some confusion as
to the present owner of the property. It docs not appear that

a change in epplicant would allow the justification of unique-
ness sincc unigueness must arise from a condition related to

the actual property in question, not an error by the contractor.
It is, therefore, the opinion of the Sccretary that the variance
requested does not arise from such condition which is unique to
the property in gquestion, and was in fact created by actions

of the contractor/property owner, since it is impossible to
construct @ 68.1 foot house on an 80-foot lot and chserve

the required 6-foot side yards; in addition, the contractor was
given adeguate notice and instructed to corrcct the viclation

prior to occupancy.

e
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Adjacent Property:

It is the opinion of the Secretary that it is' difficult to find
that the granting of the permit for variance would not have an
adverse affect on adjacent property owners inasmuch as side yard
requirements are established to provide structures with adequate
air, light and space, and the side yard of Lot 13 which is in
violation adjoins the side yard of Lot 14 which is also in viola-
tion, reducing the distance between dwellings to approximately 10
feet, and the roofs of both structures extend into the side yards.

Hardship:

KSA 12-715 and Scction 2.12.590.B, Code of the City of Wichita,
provide that the Board must find that “the strict application of
the provisions of Title 28, of which variance is requested, will con-
stitute unnecessary hardship upon the property cwner represented in
the application.® In other words, the hardship must be created

by the provisions of the ordinance, not the actions of the owner,
applicant or some other person, in order for relief by means of

a variance to be granted. It has been the policy of the Board,
based on legal interprectations and court decisions from many juris-
dictions, that the hardship must not be cconomic, but must relate
to a specific piece of property, and be caused by the provisions of
the ordinance which, if strictly cnforced, would prevent any
rcasonable use of the property.

Although recognizing the prcoblem created for the occupancy, it is
difficult for the Secretary to find that the strict application of
the provisions of Title 28 would constitute unnecessary hardship
upon the applicant/owner inasmuch as the previous owner (the con=-
tractor) was informed that the structure was in violation of the
required side yard setback, and it was not te be occupied until the
violation was corrected or a variance cbtained.

Public Interest:

It is the opinion of the Secretary that it is difficult to deter-
mine whether or not the requested variance would adversely affect
the public hcalth, safety, or general welfare; however, the re-
guested variance is for a side yard that is interiorly located.

Spirit and Intent

In the opinion of the Sccretary, the variance desired will be op-
posed to the general spirit and intent of Title 28 due to tho fact
that the zoning ordinance requires a minimum side yard of 6 feet
for single family dwellings and it is not possible to cosntruct a
68.1 foot house on an 80-foot lot and observe these requirements.

RECOMMENDATION

Inasmuch as all five conditions nccessary to the granting of the
variance cannot be found to exist, it is the recommendation of the
Secretary that the application for variance not be approved.



BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

* STATEMENT OF JUSTIFICATION

WHEREAS, it has been brought to the attention of the
applicant that their residence and the property they currently
have under a contract of purchase is in violation of City
Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2) inasmuch as
the west side of their residence is 4.55 feet from the west
property line and the east side of their residence is 5.5 feet
from the east proger£y line; whereas, it is this applicant's
desire to seek a sideyard setback variance from 6 feet to 4
feet along the west property line and from 6 feet to 5 feet

along the east property line so as to comply with the zoning

ordinance of the City of Wichita; and whereas, it is understood

by the applicant that before a request for a variance may be
granted, the Board of Zoning Appeals must find that all of the
five conditions set out in Code Chapter 2.12.590 B must be
shown. Therefore, this applicant hereby submits the following

statement of justification to accompany his application for

variance.

1. That the variance requested arises from such con-
dition which is unique to the property in question and which
is not ordinarily found in the same zone or district; and is not

created by an action or actions of the property owner or the

applicant.

The variance requested arises from a
problem created by human error on the part of
the building subcontractors who were assigned
the responsibilities of pouring the foundation
from the stake work previously done. Aside
from the fact that it was a human error and
regardless of who was at fault, it was not an
act or acts purposely committed by anyone.

It was certainly not an attempt to put a

larger than authorized house on the lot. As
the plot plan indicates, a 68 foot house was
intended for an 80 foot lot. Due to inadvertant
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mistake or mistakes on the part of someone,
other than the applicant, the house was built
closer to the front of the lot than it should
have been so as to comply with the sideyard
setback requirements.

As is apparent from a drawing of the lot,
the east property line slopes inward from the
back to the front making the lot something less
than a perfect rectangle. As a conseqguence,
it should be apparent that in order to comply
with the sideyard setback requirement, the house
would have to set back on the lot further than
usual.

It is clear in this case that the condition
for which the variance is requested was not
created by the applicant. The applicant, Mr.
and Mrs. Steve Erickson, located subject property
through Dotzour Realtors and through them
contracted to buy their home. All of this was
after the home was substantially built and before
the problem of the variance came to light. ©No
documented notice of violation ever went to the
builder with respect to 8824 Birch Lane until
a letter dated April of 1973. This was well
after the home was substantially started. Even
then, Walt Suter, President of Clewal Construction,
Inc., does not acknowledge ever having received
notice of the violation.

Because the builder, Clewal Construction,
Inc., is now an insolvent corporation, the
Farmers & Merchants State Bank of Derby is the
assignee of its proceeds, it is felt that the
real parties in interest are Farmers & Merchants
State Bank of Derby and the Ericksons. It should
be clear that neither of them created this
problem and because of the unigue set of cir-
cumstances surrounding this matter, it is felt
that condition No. 1 is met.

2. That the granting of the permit for the variance
will not adversely effect the rights of adjacent property

owners or residents.

Even though this variance requested has
been pending and advertised since September,
1973, no adjacent property owners or residents
have complained that they would be adversely
effected. In fact, a petition containing twenty
(20) names representing ten (10) families in the
neighborhood have signed the petition requesting
the Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Although brief, this portion of the state-
ment of justification is intended to meet the
conditions that the granting of the permit for
the variance will not adversely effect the
rights of adjacent jroperty owners or residents,
and should be considered met, as in this case,

. where when having had the opportunity to com-
plain, no adjacent property owners have.




3. That the strict application of the provisions of Title
28 of which variances requested will constitute unnecessary
hardship upon the property owner represented in the application.

Because of the peculiar set of circumstances
surrounding this case, it is difficult to determine
just who is the "owner" of the property for which
the sideyard variance setback is requested. This
much is clear, however, regardless of who has legal
title to the property, the applicant, Mr. and Mrs.
Erickson, have an equitable interest in the property
inasmuch as they are contract purchasers of the
property. Therefore, if the requested variance
is not granted, certainly the equitable title
holder, Mr. and Mrs. Erickson, will be financially
ruined. Specifically, the Ericksons have invested
a sizeable sum of their own money in the property
and have made certain other commitments inherent
in buying ones own home. This, of course, does
not consider how much more it would cost the
Ericksons to purchase a comparable house in
today's real estate market.

If the variance is not granted, the Ericksons
will not be able to close their loan with American
Savings & Loan and the next step is for American
Savings & Loan to foreclose. American Savings &
Loan will foreclose because Ericksons will not
make payments on a house which might, as the

City legal staff suggests, be torn down, moved
or modified to conform. American Savings & Loan
will foreclose because Clewal Construction, Inc.,
the current mortgagor, cannot make payments
" because they are financially insolvent.

The consequences of American Savings & Loan
foreclosing is, of course, to wipe out all claims
such as:

House of Lighting $ 181.07
Vosburgh Wallpaper 76.79
Star Lumber Company 2,148.28
Brag Temp 853.38
Sherwin Williams 234.88
Thornton & Florence 1,788.32
Sunderland & Son Drywall 760.72

A foreclosure of the Ericksons property would also
eliminate Gordon Dotzour's real estate commission
which he has earned in good faith, and possibly
prevent the Ericksons from purchasing their home.

To this point, only the financial hardships
to numerous innocent parties have been discussed.
There is, of course, another aspect. For example,
Mr. Erickson's job as a pharmaceutical salesman
dictates that he be a stable homeowner as he
offices out of his home and his customers know
this as his office. Consequently, he cannot up
and move without affecting his liwvelihood.

In summary, it should be all to obvious
that strict application of the provisions of
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Title 28 of which variances requested will
constitute unnecessary hardship upon numerous
innocent parties and, in particular, the
Ericksons.

4. That the variance desired will not adversely
affect the public health, safety, morals, order, convenience
prosperity, or general welfare.

It should be understood that both areas
in violation are interiorally located and not
areas in a position to affect the public in
general. In other words, the parties most
effected, if not the only parties affected,
would be the neighbors immediately adjacent
to the violations. Still there is adeguate
light, air and space between the adjacent home
on the west as it is approximately 9 feet
from the subject property. The property on
the east has a larger than required sideyard
setback so as to allow more than the required
12 feet between subject property and the house
east of it.

5. That granting the variance desired will not be opposed
to the g.ene:r:a.l spirit and intent of Title 28 (Zoning Ordinance).

When construing condition No. 5 (the variance
will not be opposed to general spirit intent of
Title 28) consideration should be given to
exceptions and variances which are also a part
of Title 28. This is stated as well as can be in
the opening remarks of the rules and regulations
of the Board of Zoning Appeals, to-wit:

"The intent and purposes of these rules
" and regulations is to provide procedures
for the Board of Zoning Appeals to follow
in the consideratin of application for
appeals by those persons who do not agree
with the interpretation of the zoning
ordinance as made by the superintendent
of central inspections; to provide relief
for thosepersons in the form of modifications
or variances to the strict interpretation of
the zoning ordinance, who would suffer a severe
'hardshis if the ordinance were strictly
enforced; and to consider exceptions to the
zoning ordinance as authorized by Title 28
of the Code of the City of Wichita."
(Emphasis Supplied)

This case when considering the applicant's
innocent position is just what the exceptions and
variances to the zoning ordinances was created for.

Respectfully submitted,

STINSON, WISDOM & LASSWELL
Attorneys for Applicant
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BOARD OF ZONING APPEALS
Room 402 city Building Annex
104 South Main Street

Wichita, Kansas 67202

February 5, 1974
NOTICE TO ADJOINING PROPERTY OWNERS:

AS AUTHORIZED BY ARTICLE VIII OF THE RULES AND REGULATIONS
OF THE BOARD OF ZONING APPEALS, consideration of reguests for
rehearing for Cases No. BZA 33-73 and BZA 34-73 is scheduled
for the meeting of February 26, 1974. If the Board determines
a rehearing shall be allowed, said hearing shall take place on
the same date, and the following applications will be consid-
ered:

1. case No. BZA 33-73 - Mr. and Mrs Steven Erickson
(contract purchasers), 8824 Birch Lane, Wichita,
Kansas, pursuant to Section 2.12.590.B, Code of
the City of Wichita, request a variance to reduce
the required side yard setback adjacent to the west
property line of Lot 14 from six feet to four feet

and to reduce the required side yard setback adjacent
to the east property line from six feet to five feet
on property zoned the "AA" Single Family Dwelling
District and legally described as follows:

Lot 14, Block 3, Western Gardens Addition to
Wichita, Sedgwick County, Kansas. Generally
ocated on the north sid ne i

area between Wood Avenue and Tyler Road,

Case No., BZA 34-73 - Mr., and Mrs. Charles E. Manning,
(contract purchasers), 8808 Birch Lane, Wichita, Kansas,
pursuvant to Section 2.12.590.B, Code of the City of
Wichita, request a variance to reduce the required

side yard setback adjacent to the north line of Lot 18
from six feet to three feet on property zoned the 'AA"
Single Family Dwelling District and legally described
as follows:

Lot 18, Block 3, Western Gardens Addition to
Wichita, Sedgwick County, Kansas, Generally
located on the east side of Birch Lane in an

a t n_Wood Awv e oa
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Notice to Adjoining Property Owners
February 5, 1974
Page Two

The Board of Zoning Appeals meets at 1:30 p.m., in
Room 401 City Building Annex, 104 South Main Street, Wichita,
Kansas, If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this matter.
You are also welcome to speak or be represented by a spokesman
at the Board of Zoning Appeals meeting when this matter will be
considered.

If additional information is desired so that you may be fully
informed on this matter, please call the Metropolitan Area
Planning Department at 262-0611, Extension 205.

Jack H, Galbraith
R 2oy
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BEFORE THE BOARD OF ZONING APPEALS

IN THE MATTER

OF

- REQUEST FOR REHEARING

WHEREAS, it has been brought to the attention of the

applicant that a request for a variance has been previously

denied by the Board of Zoning Appeals based upon facts and

evidence presented to it at the Board's meeting of November 27,
1973; whereas, since that meeting numerous facts have been
brought to this applicant's attention which could not have been
shown at the Board's meeting of November 27, 1973, and further
this applicant shows that additional innocent parties have

become interested in seeing that the rejquested variance is granted
by the Board, which parties were not interested at the time of the
Board's meeting of November 27, 1973. Therefore, this applicant
hereby submits the following new evidence which could not have
been reasonably presented at the Board's meeting of November 27,

1973, to-wit:

1. Contractor's Insolvency. The contractor
and original applicant for the requested variance,
is now an insolvent corporation. The effect of
the contractor's insolvency leaves this applicant
with no effective remedy should the variance be
denied.

This applicant has made a considerable
investment in subject property which does not
include what additional amount it would cost the
applicant to buy an equivalent house in today's
real estate market.

2. Innocent Parties. WNumerous innocent
parties aré now financially involved in subject
property and unless the requested variance is
granted, these innocent parties stand to suffer
financially. Specifically, the following lien
claimants have claims against subject property:

House of Lighting $ 181.07
Vosburgh Wallpaper 76.79
Star Lunber Company 2,148.28
Brag Temp 853.38
Sherwin Williams 234.88
Thornton & Florence 1,788.32
Sunderland & Son Drywall 760.72
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Further, Gordon Dotzour, the realtor,K who
sold the house to the applicant will lose
approximately $1,600.00 if the real estate
contract cannot be fulfilled. This would be
totally unfair to Mr. Dotzour as he has innocently
invested time and energy into this transaction.

In addition, the Farmers and Merchants
State Bank of Derby is now assignee of the
contractor's proceeds and has a real interest
in seeing that the requested variance is
granted so that mortgage loans may be closed,
lien claimants satisfied and persons in possession
vested with clear title to the property.

3. ' Neighborhood Petition. Even though
this variance requeste: as been pending and
advertised since September, 1973, no adjacent
property owners or residents have complained
that they would be adversely effected. In fact,
a petition containing twenty (20) names
representing ten (10) families in the neighbor-
hood have signed the petition requesting the
Board of Zoning Appeals to grant requested
variance and they further acknowledge that
granting the requested sideyard variance set-
back will have no adverse effect on adjoining
property owners.

Respectfully submitted,
STINSON, WISDOM & LASSWELL
Attorneys for Applicant

By:

VERIFICATION

STATE OF KANSAS )
)

SS.
SEDGWICK COUNTY )

T. MICHAEL WILSON, of lawful age, being first duly
sworn upon oath, states:

That he is the attorney for the parties herein;
that he has read the above and foregoing Request for Rehearing;

that the statements made therein are true and correct.

N Mt il

Subscribed and sworn to before me, a Notary Public,

this 15,day of February, 1974.

JANE E.
ariANE E. CHicK




STATEMENT OF OWNERSHIP

STATE OF KANSAS )
) ss
SEDGWICK COUNTY )

The undersigned duly bonded and qualified abstracter
within and for the County and State aforesaid, does hereby certify:

That we have examined the records in the office of the
Register of Deeds of Sedgwick County, Kansas, with reference to the owner- °
ship of the following property in Sedgwick County, Kansas, viz:

Property lying within a radius of EOD.I‘t; of:
Lot 1ly, Block 3, in Western Gardens, Wichita,
Sedgwick County, Kansas.

And from such examination find that the owners thersof
are as set opposite the description of the property below, viz: (Addresses as
given are furnished as a service and not certified. )

LOT BLK ADDITION OWNER

85, : 2, WESTERN GARDENS Ronald G. Ogden
Virginia J. Ogden, ux
2720 S. Mosley 67216

33, © 2, Clewal Construction, Inc.
962 N. Wood 672312

Buely; 5.6, Ty 08,3, : Clewal Construction, Inc.
s 962 N, Wood 67212

11, 35 Ray L. & Lucille Coleman, ux
No Address Available

12; X Harrison Mathew Moorué sgle.
s

8908 Birch Lane 212
13, 3, Patrick B. Sinclair
7 LaDonna M. Sineclair, ux
8902 Birch Lane 67212

3 Clewal Uonstructi In
: 9%2 K. Wood - b7alz

3% Searle L. & Mary M, Rosen, ux
No Address Available :

35 Daniel M,, Jr., & Esther Root,
No Address Available ux
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ADDITION

OWNER

Tracer # 22717

WESTERN GARDENS

Clewal Construction, Inc.
962 N. Wood 67212

Richard B, Anderson
Marilyn J. Anderson, ux
8815 Birch Lane 67212

Richard A. & Joanne Florence, ux
No Address Available

Jimmie L. & Janet R. Weigand, ux
8907 Birch Lane 67212

Richard G. & Loretta B, Helf, ux
8915 Birch Lane 67212

Morris G. & Carolyn N. Desilet,
8826 Bekemeyer 67212 ux

Harold Keith Kuhlman
Carol Jean Kuhlman, ux
8818 Bekemeyer 67212

Dated at Wichita, Kansas this 11lth day of
February, 1974 at 7:00 A, M,

FIDELITY TITLE COMPANY, INC.

Asst. Sec.
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WICH
ITA-SEDGWICK COUNTY DATE
M
ETROPOLITAN AREA PLANNING DEPARTMENT January 31, 1974
To Memo to the Files
FROM Jack Galbraith, Secretary, Board of Zoning Appeals
SuBJEET BZA Cases 32-73, 33-73 and 34-73

On January 29, 1974, Mike Wilson and Mr. Erickson came in to
discuss the procedure on the above-captioned cases. Specifically,
Wilson's request was would I readvertise the three cases for

the BZA meeting of February 26, 1974, even though I had not

been so instructed by the Board. Since the Board had split

on this decision 2-2, I advised that, administratively I

didn't want to be responsible for readvertising the cases

when I had not been instructed to do so. He then asked if

I would contact each member to see if they would so authorize

as the clients involved were about to be foreclosed.

In contacting the members, three were opposed to readvertising
until they made that decision on February 26th. Mr. Clonts
was in favor and Mrs. Murphy requested that I use my judgment
based on the desire of the other members, that she would
probably gote to rehear the cases since she was a new member
and had not been on the Board when originally considered and
denied.

On January 30, 1974, Mike Wilson discussed the matter with
Bob Lakin and I along with Tom Powell of the Legal Staff.
After advising him of the poll, he wanted to contact the
three members to see if they would change their position.

The general discussion was to attempt to expedite the

procedure on to the District Court, to see if that wouldn't
assist in reaching a quicker, more equitable solution to all
those concerned. It was left that we would contact the Director
of Law and advise Wilson by Thursday or Friday.

JHG:]js 0




TO

FROM

BUBJEET

METROPOLITAN AREA PLANNING DEPARTMENT

WICHITA-SEDGWICK .OUNTY DATE

January 16, 1974

Board of Zoning Appeals
Jack H. Galbraith, Secretar s Q

Request for rehearing of cases B2ZA 32-73, BZA 33-73
and BZA 34-73.

On December 20, 1973, the attorney for the original applicant,
Clewal Construction, Inc., submitted requests for rehearing for
cases BZA 32-73, BZA 33-73 and BZA 34-73. Article VIII of the
Rules and Regulations of the Board of Zoning Appeals provides
that such requests:

««.5hall be in writing and duly verified and
shall be submitted to the Secretary of the
Board within sixty (60) days of the date of the
original hearing. No requests for rehearing
shall be entertained unless new evidence is
submitted which could not reasonably have been
presented at the previous hearing.

It is further stated that the "Secretary of the Board shall
determine if a rehearing shall be allowed, however, the applicant
shall have the right to appeal the Secretary's determination to
the Board of Zoning Appeals."

Pertaining to case BZA 32-73, the Secretary had previously
been contacted by an attorney representing the owners of subject
property, who advised that he was submitting a request for per-
mission to file a new application on behalf of his clients.
Because of the unusual circumstances involving the property, in
that both attorneys had an interest in this case, and due to the
determination of the Secretary that the attorney representing Clewal
Construction, Inc., and its assignees (the Farmers and Merchants
State Bank of Derby) failed to present sufficient new evidence
which could not reasonably have been presented at the previous
hearing, this request was denied by the Secretary. The attorney
for the Clewal Construction, Inc. advised the Secretary that he
wished to exercise his right to appeal this determination to the
Board at its next regular meeting.

With repsect to the requests for rehearing for cases
BZA 33-73 and BZA 34-73, after reviewing the statements sub-
mitted by the attorney for the applicant, it was the determina-
tion of the Secretary that none of the information provided
constituted new evidence. In fact, it was the opinion of the
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Board of Zoning Appeals
January 16, 1974
Page 2

Secretary that at the Board's meeting of November 27, 1973,
these same points were made. The facts pertaining to either
case did not appear to have changed, and therefore the requests
for rehearing of cases BZA 33-73 and BZA 34-73 were denied.

Tl_le applicant's attorney again advised the Secretary that he
wished to appeal this decision to the Board. ?

Attached for your information and review are copies of
the statements submitted by the attorney requesting a rehearing.
Consideration of these requests has been scheduled for your meet-
ing of January 22, 1974. Upon your review, should you determine
that there is sufficent new evidence to warrant a new hearing,
your action should be to instruct the Secretary to readvertise
these cases for public hearing. The attorney for Clewal
Construction, Inc. and its assignees would then follow the
same procedure as was followed in consideration of the
original application (Paragraph A, Article VIII, Rules and
Regulations of the Board of Zoning Appeals). That is, a new
application, filing fee and statement of justification would
be required.

However, if you concur in the Secretary's position that the
evidence is not sufficient to warrant a rehearing, the requests
should be denied and any further action by the attorney represent-
ing Clewal Construction, Inc. and its assignees should consist of
an appeal to the District Court of Sedgwick County.

JHG :xme
Attachment

cc: Joe Bogle, Legal Counsel
Board of Zoning Appeals
Law Department

T. Michael Wilson

Stinson, Wisdom & Lasswell
Attorneys at Law

Suite 430, R. H. Garvey Building
300 West Douglas, 67202

Mr. Charles Manning
8808 Birch Lane, 67212

Mr. & Mrs. Steven Erickson
8824 Birch Lane, 67212
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Hng JOHN DEKKER. DIRECTON OF LAW AMD CITY ATTGRNE
LT
i*i 1 JOE M. BOGLE. JR.. ASSISTANT CITY ATTORNE Y

T

DEPARTMENT OF LAW January 6, 1974
OFFICE GF CITY ATTORNEY

262-0611 — AREA CODE 31¢

SUITE 600 — CITY ELDG ANNEX

WICHITA. KANSAS Gr202

Mr. and Mrs. Steven Erickson
8824 Birch Lane
Wichita, Kansas 67212

Required sideyard setback at
8824 Birch Lane
Wichita, Kansas

Dear Mr. and Mrs. Erickson:

As you are aware, the house which you occupy and apparently own at 8824
Birch Lane was built with insufficient sideyard setbacks as provided for in
Section 28.04.040 (c) (2.2) of the Code of the City of Wichita. Furthermore,
an application for a variance from this Code requirement was made to the
Board of Zoning Appeals and considered by them on November 27, 1973.

This application for a variance, which was made by Clewal Construction
Company was denied by the Board based upon their inability to find the existence

of five (5) necessary and specific conditions which are listed in Section 2.12.590
. (b) of the Code.

Thus, as a result of the Board of Zoning Appeals denial of the variance application,
it is necessary that you or the builder of the house have it moved or modified
so that it conforms to the required sideyard setbacks.

Yours truly,

Joe M. Bogle, Jr.
Assistant City Attorney
JMB:kh
ce: Clewal Construction Company
Walter H. Suter, 420 Acadia
/Tack Galbraith, Secretary, Board of Zoning Appeals
John Dekker, City Attorney




January 24, 1974

Mr, T. Michael Wilson

Stinson, Wisdom & Lasswell
Attorneys at Law

Suite 430, R. H. Garvey Building
300 West Douglas

Wichita, Kansas 67202

Subject: Cases No. BZA 32-73,
BZA 33-73 and BZA 34-73 -
Request for rehearing.

Dear Mr. Wilson:

At the regular meeting of the Board of Zoning Appeals on
January 22, 1974, your request for a rehearing of Cases No.
BZA 32-73, BZA 33-73 and BZA 34-73 was considered.

Inasmuch as a motion to approve this request resulted in a
moot vote (2-2), consideration of this request was deferred
until the next regular meeting, as provided by Article VII. C
of the Rules and Regulations of the Board of Zoning Appeals.
Your request for rehearing will be scheduled for the meeting
of February 26, 1974. Inasmuch as you indicated that you had
additional information to present to the Board, please submit
copies to our office by 5:00 p.m. on February 13, 1974, so
that it can be mailed to them with our agenda.

If you have any questions concerning this matter, please con-
tact this office.

Very truly yours,

Jack H. Galbraith
Secretary
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BOARD OF ZONING Appsa@ @ CASE NO. [f3zA 33-73

CITY OF WICHITA, KANSAS FILED_&-1°7Y

APPLICATION FOR VARIANCE

Name of Applicant/Mr. and Mrs. Steven Erickson

Mailing Address__8824 Birch Lane hone__722-0026

Name of Authorized Agent )  T. Michael Wilson
Stinson, Wisdom & Lasswell
Mailing Address 430 R. H. Garvey Building Phone 264-9137

Relationship of applicant to property is that of_contract purchaser
(Owner, Tenant, Lessee, Other)

The variance requested is_a sideyard setback variance from

6 feet to 4 feet along the west property line and a sideyard

setback variance from 6 feet to 5 feet along the east property line.

for property located 8824 Birch Lane

and legally described as:__ Lot 14, Block 3, Western Gardens.
Wichita, Sedgwick County, Kansas

in the City of Wichita; and which is presently zoned__ AA
The applicant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

b. That he has been advised of the fee requirements established
by Section 2.12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

That all documents are attached hereto as noted in paragraphs
2, 3, 4, and 5 of the instructions

OFFICE USE ONLY: Received in office of Secretary, Board of ZOni.nf
Appeals_7-5C  (asm. - p.m.), Febroa,, 2 975
together with appropriate fee of $50.00.

T9-402




December 20, 1973

Mr, T. Michael Wilson

Stinson, Wisdom & Lasswell
Attorneys at Law

Suite 430, R. H., Garvey Building
300 West Douglas

Wichita, Kansas 67202

Re: Cases No. BZA 32-73, BZA
and BZA 34-73 -

Request for rehearing
Dear Mr. Wilson:

As we discussed this morning, we have reviewed the three re-
quests for rehearing you submitted on the above-captioned

BZA cases as authorized under Article VIII Rehearings - of the
Board of Zoning Appeals Rules and Regulations. Pertaining to
BZA 32-73, we were contacted earlier this date by Mr. William
Wells, attorney representing ¥r. and Mrs. Sinclair, who are
the owners of subject property. Mr. Vells advised that he was
submitting either a request for rehearing or a request that he
be permitted to file a new application on behalf of his client,
that he felt the facts would justify the Board to authorize his
£iling a new application on subject property. Because of these
unusual circumstances, being that you both apparently have an
interest in this case, it is my determination, as Secretary of
the Board, that you have not presented sufficient new evidence
which could not reasonably have been presented at the pravious
meeting and, therefore, your request is denied. As Article
VIII B, provides, you may appeal my decision to the Board.

With respect to your request for a rehearing of Cases No. 3Zh
33-73 and 34-73, after reviewing your submitted statements,

none of the information they contain, in my opinion, constitutes
new evidence. In fact, on Case BZA 33-73, you made all these
same points at the Board meeting on Novermber 27, 1973. As to
either case, however, the facts do not appear, in my judgment, to
have changed, and therefore, your request for rchearing is denied.
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Page 2 - mMr. T, Michael Wilson
December 20, 1973

However, from our discussion, you know that Article VIII, para-
graph p of the Rules and Regulations of the Board of Zoning
Appeals provides that: "The Secretary of the Board shall deter-
mine if a rehearing shall be allowed, however, the applicant shall
have the right to appeal the Secretary's determination to the
Board of Zoning Appeals.” From our conversation with you on
December 20, 1973, we are aware that you will wish to exercise
your right to appeal this decision to the Board. Unless you notify
us otherwise, this matter will be placed on the Board's agenda for
their regular meeting of January 22, 1974, to allow them to deter-
mine whether or not a rehearing will be granted.

If you have any questions concerning this matter, please call.

Sincerely,

Jack H. Galbraith
Secretary
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BEFORE THE BOARD OF ZONING APPEALS
IN THE MATTER OF )

)
BZA 33-73 )

REQUEST FOR REHEARING

We hereby respectfully request on behalf of Clewal
Construction, Inc., Farmers and Merchants State Bank, Derby,
Kansas, assignees of contractor's proceeds, persons in pos-
session of the premises and homeowners in the neighborhood,
a rehearing of the application for a sideyard variance for
property located at 8824 Birch Lane, Wichita, Kansas.

Said application for a sideyard variance was previously
denied by the Board of Zoning Appeals at their meeting of

November 27, 1973.

This reguest is being made for the reason that
new evidence has developed which could not have been rea-
sonably presented at the previous hearing of the Board of
Zoning Appeals on November 27, 1973, to wits:

a. The contractor, Clewal Construction,
Inc., is now a defunct corporation and Walt
Suter, President of said corporation, is
no longer in the construction business.

b. Numerous innocent parties have now
become involved and said innocent parties stand
to suffer financially unless the requested
variances are granted.

c. The Farmers and Merchants State Bank
of Derby is now the assignee of said contractor's
proceeds and has a real interest in seeing that
the requested variances are granted so that mort-
gage loans may be closed, lien holders are satisfied
and persons in possession are vested with clear
title to said property.

T. Michael Wilson o
STINSON, WISDOM & LASSWELL
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VERIFICATION

STATE OF KANSAS )
) SS

SEDGWICK COUNTY )

T. Michael Wilson, of lawful age, being first
duly sworn upon oath, states:

That he is the attorney for the parties herein;

that he has read the above and foregoing Request for

Rehearing; that the statements made therein are true

T. MiCHAEL WILSON

and correct.

Subscribed and sworn to before
me a Notary Public, this 20th day of
December, 1973.

1

Jyfie Ahrens, PLS - Notary PUblic

March 29, 1976




T. Michael Wilson
Stinson, “isdom & Lasswell
Attorneys at law
Suite 430, R, H. Sarvey Building
300 west Douglas
Wichita, Kansas 67202
FE: Case Mo. BZA 33-73
Fequost for Variance
Dear M:, Wilson:

Enclosed is 2 signed copy of the Nesolution adopted by the

Board of ioning Appeals on November 27, 1973, in connection

with your request for a variance to reduce the reguired side

yard setback adjacent to the west praperty line {rom 6 foet to

4 feet and to reduce the required sideyard setback adjscent to

the east property line from 6 feet to 5 feet, on prope:ty zoned
the AA° Single Family ‘welling nistrict, and yenarally located en
the North side of Birch Lane in an area between Wood Avenue and
Tyler road,

This fesolution reflects the official actiom of the Board to
deny your regquest., It is forwarded to you for your infor-
mation and files.

If ysa have any questions concerning this matter, please call
our ofiice.

Very truly yours,

Jack H. Galbraith
Secretary

Enclosure
ccs M. and Mre. Steve Brickson, 9824 West Birch, 67212

¥alt Suter, Clewal Construction, Inc., 420 Acadia, 67212
Fobert Feldner, Superintendent of Central Inspection
ralph Eberly, City Clerk




RESOLUTION NO. BZA 33-73

Kans WHEREAS, Clewal Construction, Inc., 420 Acadia, Wichita,
.n8as, 67212, by T. Michael Wilson, Suite 430, R. H. Garvey Build-
ing, 300 West Douglas, Wichita, Kansas, 67202, requests a variance
as provided in Section 2.12.590.B, Code of the City of Wichita, to
r?c'luce the required side yard setback adjacent to the west property
line from 6 feet to 4 feet and to reduce the required sideyard set-
back adjacent to the east property line from 6 feet to 5 feet, on
bProperty zoned the "AA" Single Family Dwelling District, and legally
described as follows:

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the
North side of Birch Lane in an area between Wood

Avenue and Tyler Road.

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals at the meeting of
October 23, 1973, in considering said application, deferred it
at the request of the applicant until November 27, 1973; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of November 27, 1973, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper juris-
diction to consider said request for a variance under the provision
of Section 2.,12.590.B, Code of the City of Wichita; and

WHEREAS, the Board of Zoning Appeals has found that the
variance does not arise from such condition which is unique to the
property in question, and was in fact created by actions of the
applicant (owner) since it is impossible to construct a 68.1 foot
house on an 80 foot lot and observe the required 6 foot side yards:
in addition, the applicant was given adequate notice and instructed.
to correct the violation prior to occupancy; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for variance will have an adverse affect
on adjacent property owners inasmuch as side yard requirements
are established to provide structures with adequate air, light,
and space, and the west side yard of Lot 14 which is in violation
adjoins the side yard of Lot 13 which is also in violation, reducing
the distance between dwellings to approximately 9 feet, and the
roofs of both structures extend into the side yards; and

WHEREAS, the Board of Zoning Appeals although recognizing
the problem created for the occupant, has found that the strict
application of the provisions of Title 28 (Zoning Ordinance) will
not constitute unnecessary hardship upon the applicant/owner inasmuch
as the applicant was informed that the structure was in violation of
the required side yard setbacks and it was not to be occupied until
the violation was corrected or a variance obtained; and

WHEREAS, the Board of Zoning Appeals has found that it is
difficult to determine whether or not the requested variance will

adversely affect the public health, safety or general welfare;
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however, the requested variance is for side yards that are interiorly
located; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will be opposed to the general
SPirit and intent of Title 28 due to the fact that the zoning
ordinance requires a minimum side yard of 6 feet for single family
dwellings and it is not possible to construct a 68.1 foot house on
an 80 foot lot and cbserve these requirements; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before a
variance can be granted has not been found to exist;

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning
Appeals of the City of Wichita that this request for a variance
to reduce the required side yard setback adjacent to the west
Property line from 6 feet to 4 feet and to reduce the required
sideyard setback adjacent to the east property line from 6 feet
to 5 feet, on property zoned the "AA" Single Family Dwelling Dis-
trict, and legally described as:

Lot 14, Block 3, Western Gardens Addition to Wichita,

Sedgwick County, Kansas. Generally located on the

North side of Birch Lane in an area between Wood
==Itl side Of Barch Lane in an area between Wood

Avenue and Tyler Road.

be denied.

ADOPTED AT WICHITA, KANSAS, this 27th day of November,
1973. o

Priscilla L. Lee, Chairman

N,

. Galbraith, Secretary




December 6, 1973

Robert Feldner, Superintendent of Central Inspection

Jack H, Galbraith, Chief Planner

BZA Case No. 33-73 - On the North side of Birch Lane
in an area between Wood Avenue and Tyler Road

This is to inform you that at the meeting of November 27,
1973, the Board of Zoning Appeals denied the variance re-
quested by Clewal Construction Company, Inc., to reduce
the side yard setback adjacent to the west property line
from 6 feet to 4 feet and reduce the side yard setback
adjacent to the east property line from 6 feet to 5 feet.
Subject property is legally described as Lot 14, Block

3, Western Gardens Addition and is located at 8824 Birch
Lane.

On October 23, 1973, the Board denied two siyfiar variance
requests also filed by Clewal Construction Company, Inc.
for Lots 13 and 18, Block 3, Western Gardens Addition.
Action should now be taken to see that these properties
are brought into compliance with the provisions of the
Zoning Ordinance,

JHG:rw




T. Michasl Wilson

Stinson, Wisdom & lasswell
Attorneys at Law

Suite 430, R, H. Garvey Building
300 West Douglas

Wichita, Xansas 67202

Dear Mr. wWilsonm:

At the regular meeting of the Board o
Novenber 27, 1973, your request for a
the

sideyard setback adjaceat

6 fest to 5 feet, on prope

Dwelling District and gemerally

of Birch Lane in an area betwsen Wood Avenus and Tyler
Road wvas considered.

It was the action of the Board to deny this request.

A Resolution setting forth the official action of the Board
is being prepared and you will be mailed a copy as soocn as
the signatures of the Chairman and Secretary have been ob-
tained.

If you have any questions, please call cur ¢ffice.
Very truly yours,

Jack H. Galbraith
Secretary
JHGrw

ccs Mr. and Mra, Steve Erickson, 80824 West Birch, 67212
¥Walt Suter, Clewal Comstruction, Inc. 420 Acadia, 67212
Robert Feldner, Superintendent of Ceatral Inspection
ralph Eberly, City Clerk
Joe Donnelly, Central Inspection
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SECRETARY 'S REPORT
CASE NO. BZA 33-73

APPLICANT: Clewal Construction, Inc., 420 Acadia, Wichita,
Kansas, 67212.

AGENT: T, Michael Wilson, Suite 430, R. H, Garvey Building,
300 West Douglas, Wichita, Kansas. 67202.

REQUEST: Variance pursuant to Section 2,12.590.B, Code of the
City of Wichita, to reduce the required side yard setback adja-
cent to the west property line from 6 feet to 4 feet and to
reduce the reguired sideyard setback adjacent to the east property
line from & feet to 5 feet.

GENERAY, LOCATION: On the North side of Birch Lane in an area
between Wood Avenue and Tyler Road.

ZONING: Subject property is zoned the "AA" Single Family Dwelling
District, as are those propsrties to the north, south, east, and
west.

LAND USE: Subject property contains a single family dwelling, as
da those properties to the south, east, and west. The property
to the north is undeveloped.

JURISDICTION:

The Board has jurisdiction to consider the variance Yaquest
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the followirg conditions are found to exist:

1. That the variance requested arises from such condition which
is unique to the property in question and which is not ordi-
narily found in the same zone or district; and is not ecreated
by an action or actions of the property owner or the applicant.

That the granting of the permit for the variance will not
adversely affect the rights of adjacent property owners or
residents,

That the strict application of the provisions of Title 28 of
whnich variance is requested will constitute unnecessary hzrd-
ship upon the property owner represented in the application.
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Secretary's Report
BZA Case No. 33-73
Page 2

4. That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity, or
general welfare; and

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 28 (zoning ordinance).

COMMENTS BY THE SECRETARY:

On December 27, 1972, an application for a residential bui
ing permit and certificate of occupancy was filed, and building
permit No, C66195 was issued to the applicant for the cecnstruction
of a eirgle family house on subject property (Lot 14). The site
plan accompanying the application indicated that Lot 14 is 80 feet
in wiéth and that the house would be 68 feet in width and would be
located on the lot in such a manner as to observe the required 6
foot side yards, After several verbal warnings by the Division
of Central Inspection that the side yard setbacks for one or both
houses being built on Lots 13 and 14 were inadequate, the con-
struction company was again notified by letter (attached) dated
April 11, 1973, of the violation. The letter further stated that
proper steps must be taken to correct the violation(s) and that
occupancy would not be permitted unless a variance was granted or
the proper setback obtained.

The applicant continued construction, and on September 5,
1973, Central Inspection issued a notice stating that variances
must be obtained or the structures must be altered to obtain
the required 6 foot side yard on or before September 12, 1973,
and that failure to comply with this notice would be followed
by prosecution. The applicant subsequently filed requests for
variances from the Board of Zoning Appeals.

It should be pointed out that although application for a
building permit is also an application for a certificate of
occupancy, when an inspector notified a builder/owner that the
dwelling under construction is in violation of the zoning ordi-~
nance or building code, the structure cannot legally be occupied
until such violation is corrected. All three houses for which
the applicant has had to file variance requests now have families
living in them despite nctification that they were not to be

occupied,
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Secretary's Report
BZA Case No. 33-73
Page 3

In the plot plan submitted with the original application,
the surveyor omitted the dimension for the side yard at the
southeast corner of the house, which also appeared to be in
violation of the 6 foot required side yard setback. Since
the information subsequently provided by the applicant's
Surveyor indicated the side yard was only 5.5 feet at this
point, it was the action of the Board of Zoning Appeals, at
the meeting of October 23, 1973, to defer Case No. BZA 33-73
at the applicant's request so that the amended variance request
could be advertised and scheduled for public hearing.

Uniqueness:

It is the opinion of the Secretary that the variar. requested
does not arise from such condition which is unique te ... propertiy
in question, and was in fact created by actions of the apolicant
(ovmer) since it is impossible to construct a 68.1 foot house cn
an 80 foot lot and observe the required 6 foot side yards; in
addition, the applicant was given adeqguate notice and instructed
to correct the violation prior to occupancy.

Adizcent Property:

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not hava
an adverse affect on adjacent property owners inasmuch as side
yard requirements are established to provide structures with
adequate air, light, and space, and the west side yard of Lot
14 which is in violation adjoins the side yard of Lot 13 which
is also in vinlaticn, reducing the distance between dwellings
to approximately 9 feet, and the roofs of both structures exitend
into the side yards.

dships:

Although recognizing the problem created for the cccupant,
it is @ifficult For the Secretary to find that the strick appli~
caticn of the provisions of Title 28 would constitute unnecessaxry
hardship vpon the applicant/owner inasmuch as the gpplicant wi
informed that the structure was in violation of the reguired
yard setbacks ard it was not to be occupied until the violation
was corrected or a variance obtained,

T

i
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Secretary's Report
BZA Case No. 33-73
Page 4

Public Interest:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect the public health, safety, or general welfare; however,
the requested variance is for side yards that are interiorly
located.

Spirit and Intent:

In the opimion of the Secretary, the variance desired will
be opposed to the general spirit and intent of Title 28 due to.
the fact that the zoning ordinance requies a minimum side yard
of 6 feet for single family dwellings and it is not possible to
construct a 68.1 foot house on an 80 fcot lot and observe these
requirements.

RECOMMENDATION:
Inasmuch as all five conditions necessary to the granting of

the variance cannot be found to exist, it is the recommendation
of the Secretary that the application for variance not be approved

R

& s st
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April 11, 1973

Mr. Valter Suter
T37L West Central
Wichita, Kansas 67212

Dear Mr. Suter:

In regard to 8824 and 8402 West Birch, houses under construction by your
‘compeny, the side yurd setback is not adequate: It will be necessary for
¥you t, determine which house (or both) is in vislation and take proger
steps t. -correct this violati_n. Occupaney will not be rermitted unless
a’variance is granted or proper sethack is shtsined. ;

Als., I observed that the conditin of the streets is §till not clean;
and considerable luzber, etc. is being st.red on the fifteen f2°% public
right-sf-way behind the curb line. j

Due to c\:mplt-\ints recelved fr.m résidents >f this nréa, it will be
necessary, for you ts rectity this situati.n immediately.

Sincerely,

Kirl
Inspector

B O TR T S PN
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BOARD OF ZONING APPEALS
Room 402 City Building Annex
104 South Main Street

Wichita, Kansas 67202

November 7, 1973
NOTICE TO ADJOINING PROPERTY OWNERS :

An amended application has been filed by Clewal Construction,
Inec., 420 Acadia, Wichita, Kansas, 67212, pursuant to Section
2.12.590.B, Code of the City of Wichita, requesting a variance
to reduce the required side yard setback adjacent to the West
Property line from 6 feet to 4 feet and to reduce the required
side yard setback adjacent to the east rroperty line from 6 fze:
to 5 feet, on property zoned the "AA" Single Family Dwelling Dis-
trict and legally described as follows

s Lot 14, Block 3, Western Gardens Addition to Wichita,

Sedgwick County, Kansas. Generally located on the
North side of Birel

D Lane in an area between Wood Avenue
and Tyler Road.

This application has been assigned Case No. BZA 33-73, and
will be considered by the Board of Zoning Appeals at its meeting
on Tuesday, November 27, 1973. at 1:30 P.m., in Room 401 City
Building Annex, 104 South Main Street, Wichita, Kamsas. If you
desire, you may wrie to the Board of Zoning Appeals at 104 South
Main to express your opinion on this matter. You are also welcome
to speak or be represented by a spokesman at the Board of Zoning
Appeals meeting when this matter will be considered.

If additional information is desired so that you may be fully
informed on this matter, Please call the Metropolitan Area Planning
Department at 262-0611, Extension 205.

Jack H. Galbraith
Secretary




October 24, 1973

T. Michael Wilson
Stinson, Wisdom & Lasswell
Attorneys at Law
Suite 430, R. H. Garvey Building
300 west Douglas
Wichita, Ransas 67202
RE: Case No. BEZA 33-73
Request for Variance
Dear Mr. Wilson:

At its regular meeting of October 23, 1973, it was the
action of the Board of Zoning Appeals to defar Case No.
BEA 33-73 as you requested by your lettew of October 19,
1973. The amended variance request will be readvertised
and scheduled to be heard befors the Board of Zoning
Appeals on November 27, 1973.

If you have any questions concerning this matter, plesase
call our office.

Yours very truly,

Jack H. Galbraith
Secretary
JHGITW

cc: Walt Suter, Clewal Comstructiom, Inc., 420 Acadia, 67212
Robert Feldner, Superintendemt of Central Inspection
Ralph Eberly, City Clerk
Jos Domnelly, Central Inspection
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STINSON, WispoM & LLASSWELL
ATTORNEYS AT LAW
SUITE 430 R. H. GARVEY BUILDING
300 WEST DOUGLAS
STINSON, Jn. WicHITA, KANSAS 67302

:m-;:f':.':.m October 19, 1973 AL
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T. MICHAEL wiLson

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals

City of Wichita

City Annex Building

104 South Main

Wichita, Kansas

Re: Request for amended variance
application - 8824 Birch Lane

Dear Mr. Galbraith:

We hereby respectfully request on the behalf of
Clewal Construction, Inc., the owner of the above referenced
property, a sideyard variance to five feet on the east side
of said property from that specifically provided for in City
Ordinance No. 30-783 Code Chapter 28.04.040.2(2.2), the same
requiring that there shall be a sideyard on each side of not
less than six feet in width.

This request should be considered as an addition
to and not in lieu of the application for variance previously
filed with your office on September 20, 1973. It is my under-
standing that the certified ownership list already on file and
the filing fee previously paid are sufficient, but that re-
vised drawings reflecting the southeast corner measurement of
8824 Birch Lane are necessary, the same being enclosed.

The sideyard variance request with respect to 8824
Birch Lane only, will be deferred from the October 23rd meet-
ing of the Board of Zoning Appeals to the November 27th meeting
so that the additional variance request may be advertised.

If you have any question regarding the above or if
any additional requirements are necessary, please do not hesitate
to contact this office.

Very truly yours,

STINSON, WISDOM & LASSWELL

T. Michael Wilson

T e T T g T

TMW:sh
Enclosure
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W. L KORBER R G. WAYMIRE

BAUGHMAN CO.
S WoRS OV OES N QRS
PHONE 318/282.7271 330 LAURA . WICHITA, KANSAS 87211

State of Kansas )
) ss September 13, 1973
County of Sedgwick)
We, Baughman Company, Surveyors in aforesaid county
and state do hereby certify that we did on this 13th day of September, 1973
survey Lot 14, Block 3, Western Gardens, Wichita, Sedgwick County, Kansas.

On said lot is house No.8824 withan attached garage
which is in the clear of all boundary lines. There are no encroachments
on said lot by buildings on the adjacent lots.

The accompanying plat is a true and cotgppe et_xh_ihi
of said survey for mortgagee title insurance. A AEGISTERE
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October 19,
1973

Robert Feldner, Supt. of Central Inspection

i

Jack H. Galbraith, Chief Planner %H % Lﬂ hovh,

s

BZA 32-73, BZA 33-73, and BZA 34-73

Cases Mo. BZA 22-73, BZA 33-73, and BZA 34-73, filed
by Clewal Construction, Tne., requesting variances
of the required side yard setbacks for three proper-
ties on Birch Lane are scheduled to be heard by the
Board of Zoning Appeals on Tuesday, Octiober 23, 1973.
Because of the considerable history of these cases
involving Central Inspection, i.e. repeated verbal
(as well as wiitten) notices of the violations from
Inspector Kirkby to the contractor since early stages
of construction, we would appreciate it if you could
be present at the meeting to answer any questions the
Boar? might have concerning these matters.

P T ———————

JHG :xrw

T ———
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SECRETARY'S REPORT

AP lz’LICAm'g Clewal Construction, Inc., 420 Acadia, Wichita, Kansas,
12.

AGENT: T, Michael Wilson, Suite 430, R. H. Garvey Building, 300
West Douglas, Wichita, Kansas, 67202.

REQUEST: vVarizance pursuant to Section 2.12.590.B, Code of the
City of wichitz, to reduce the required side yard setback adjacent
to the west property line from 6 feet to 4 feet.

GENEPAL_LOCATTON: On the North side of Birch Lane in an area be-
tween Wood Avenus and Tyler Road.

ZONING: Subject property is zoned the AA" Single Family Dwelling

District, as are those properties to the north, south, east, and
west.

LAND USE: Subject properity contains a single family dwelling, as

do those properties to the south, east, and west. -

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2,12,590.B, Code of the
City of Wichita. The Board may grant the request when all five
of the following conditions are found to exist:

1. That the variznce requested arises from such condition which
is unique to the property in question and which is not ordi-
narily fcund in the came Zzone or district; and is not created
by an action or actions of the property owner or the applicant.

That the granting of the permit for the variance will noct

adversely affect the rights of adjacent property owners or
residents.

That the strxict application of the provisions of Title 28 of
which variance is requested wi:l constitute unnecessary hard-
ship upen the property owner reprezdnted in the application.

That the variance desired will not adversely affect the public
health, safety, morals, order, convenience, prosperity, or
general welfare: and




Secretary's Report
BZA Case No. 33-73
Page 2

5. That granting the variance desired will not be opposed to the
general spirit and intent of Title 23 (zoning ordinance).

COMMENTS BY THE SECRETARY :

On Decembter 27, 1972, an application for a residential build-
ing permit ard certificate of occupancy was filed, and building
Permit no. CC3795 was issued to ths applicant for the censtruction
of a single fawilv house on subject property (Lot 14). The site
plan accemparying the application indicated that Lot 14 is 80 feet
in width and that *he house would be 68 feat in width and world be
located on the Jot in such a manner as to observe the required 6
foot side vards. After several verbal warnings by the Division
of Central Inspectinn that the side yard setbacks for one or both
houses beirg buili on Lots 13 and 14 weres inadequate, the con=-
struction company was again nctified by letter dated April 11,
1973, of the violation. (Copy of letter attachad to BZA Case No.
32-73.) The letter furthar stated that proper proper steps must
be taken to correct the violeticn(s) and that occupancy would not
be permitted unless a variaice was granted or the proper setback
obtained.

The applicant continued construction, and on September 5, 1973,
Central Inspecticn Igsued a notica stating that variances must he
obtzined or the stiuctures must 2 altered to obtain the reguired
6 rzot side yard cn or before September 12, 1973, and that failure
to comply with this notice would be followed by prcsecution. The
applicant subzegventl!v filed requests for variances from the
Board of Loning kppeals.

It culd be pointed out that although application for a
building permit is also an application for a certificate of
occupancy, when an inspector notifies a builder/owner that the
dwelling under construction is in violation of the zoning ordinance
or building code, the structure cannot legally be occupied until
such violation is corrected. All three houses for which the appli-
cant has had to file variance requests now have families living
in them daspite notification that “rey were nc% to be oceupied.

It should also be pointed ovt tha: the survey submitted by tha
applicant does not indicate a dimension for the side yard at the
south east corner of the house. It appears by the drawing, that
the setback is less than the one applied for on the wast side.

The applicant should have his surveyor provide this dimension priox
to the BZA meeting.
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Uniqueness:

It is the opinion of the Secretary that the variance requested
does not arise from such condition which is unique to the property
in question, and was in fact created by actions of the applicant
(owner) since it is impossible to construct a 68.1 foot house on
an 80 foot ict and ckserve the required 6 foot side yards; in
addition, th: ~pplicant was given adequate notice and instructed
to correct the violation prior to occupancy.

Adjacent Propertv:

It is the opinion of the Secretary that it is difficult to
find that the granting of the permit for variance would not have
an adverse affec: on adjacent property owners inasmuch as side
yard requiremer:s are establiched to provide structures with
adequate air, light, and space, and the side i=rd of Lot 14 which
is in violation adjoins the side yard of Lot 13 which is also in
violation, reducing the distance between dwellings to approximately
9 feet, and the rcofs of brth structures extend into the side yards

Hardship:

Altheugh r2ecgnizing the publem created for the occupant, it
is Adifficult for the Secretzry find that the strict application
of the provisions of Title 28 would constitute unnecessary hardship
upon the applicant/owner inasmuch as the applicant was informed
thkat the struiciuce w=s in violation of the required side yard set-
pack and it was not to be occupied until the violation was correcte:
or a variance cbiained.

Public Interast:

It is the opinion of the Secretary that it is difficult to
determine whether or not the requested variance would adversely
affect +he public health, safety, or general welfare; however,
the requested variance is for a side yard that is interiorly

located.

Spirit and Intent:

In the cpinion of the Secretary, the variance desired will be
opposed to the general spirit and intent of Title 238 due to the
fact that the zoning ordinance requires a minimum side yard of
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6 feet for single family dwellings and it is not possible to con-

struct a 68,1 foot house on an 80 foot lot and observe these
requirements,

RECOMMENDATION:
Inasmuch as all five conditions necessary to the granting of

the variancs cannot be found to exist, it is the recommendation

of the Secreta:y that the application for variance not be approvad.

g
e i,

#
#
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BzA 33-77

April 11, 1973

Mr. Walter Suter
7371 West Central
Wichita, Kansas 67212

Dear Mr. Suter:

In regard to 8824 and 8502 West Birckh, houses under construction by your
company, the side yard setback is not adequate. It will be necessary for
¥you t, determine which house {or both) is in vislation and take proper
steps t. correct this vislati .n. Occupancy will nst be rermitted unless
a variance is granted or proper setback is obtained.

Als., I observed that the condition oF the streets is still not clean;
and considerable lumber, etc. is being st.red on tae fifteen £3°t public
right-sf=-way behind the curb line.

Due to complaints received fr.m résidents >f this area, it will be
necessary for you t. rectity this situati.n immediately.

Sincerely,

Jack Kirkby
Inspector

JK:ml
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BOARD OF ZONING APPEALS
Room 402 City Building Annex
104 South Main Street
Wichita, Kansas 67202
October 2, 1973
NOTICE TO ADJOINING PROPERTY OWNERS :
Case NO, BZA 33-73

An application has been filed by Clewal Construction, Inc.,
420 Acadia, Wichita, Kansas, 67212, pursuant to Section
2.12.590.B, Code of the City of Wichita, requesting a variance
to reduce the required side yard setback adjacent to the West
Property line from 6 feet to 4 feet on property zoned the "AA"
Single Family Dwelling District and legally described as follows

Lot 14, Block 3, Western Gardens Addition to Wichita,
Sedgwick County, Kansas. Generally located on the

North side of Birch Lane in an area between Wood
Avenue and Tyler Road.

This application has been assigned Case No. BZA 33-73,
and will be considersd by the Board of Zoning Appeals at its
meeting on Tuesday, October 23, 1973, at 1:30 p.m., in Room
401 City Building Annex, 104 South Main Street, Wichita,
Kansas. If you desire, you may write to the Board of Zoning
Appeals at 104 South Main to express your opinion on this
matter. You are also welcome to speak or be represented by
a spokesman at the Board of Zoning Appeals meeting when this
matter will be considered.

If additional information is desired so that you may be
fully informed on this matter, please call the Metropolitan
Area Planning Department at 262-0611, Extension 205.

Jack H. Galbraith
Secretary

V"?T%hcl;&ni j,bo IO/L@M,LZZL? Oloneqy /0.1.1?
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PALE 8. sTINSON,
STAN £, Wisoou

500
GERALD D. LassweLL
_

T. MICHAEL WiLson

STINSON, WISDOM & LLASSWELL
ATTORNEYS AT LAW
SUITE 430 R. H. GARVEY BUILDING
300 WEST DOUGLAS

am, WicHITA, KANSAS 07203

Mr. Jack Galbraith, Secretary
Board of Zoning Appeals

City of Wichita

City Annex Building

104 south Main

Wichita, Kansas

Re: Application for variance -
8824 Birch Lane

Dear Mr. Galbraith:

We hereby respectfully request on behalf of
Clewal Construction, Inc., the owner of the above re-
ferenced property, a sideyard variance to four (4)
feet from that specifically provided for in City
Ordinance No. 30-783 Code Chapter 28.04.040.2 (2.2),
the same requiring that there shall be a sideyard on each
side of not less than six (6) feet in width.

In support of our request, we allege that:

1. The variance requested arises from a
condition not knowingly created by the
owner. It is a condition unique to the
property inasmuch as the dwelling located
on the property has already been built and
completed and is already occupied by a
family;

2. The granting of the requested variance
will not adversely affect the rights of ad-
jacent property owners inasmuch as their
building structures are located ample dis-
tances from that in question so as to not
encroach upon their air, light and space.
Also, there is no structural oveshang onto
adjoining property and a sideyard of four
(4) feet along with the adjoining lots
sideyard will allow both owners a sufficient
distance between their dwellings so as to not
adversely affect the rights of one another:

3. If the provisions of Title 28 are strict-
ly construed, the property owner will be made

September 20, 1973 Anea Coor 318

264-9137
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Mr. Jack Galbraith September 20, 1973
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to suffer undue hardship, economically,
because the buildings located on the
property have been completed and the real
estate closing cannot be completed because
the owner cannot convey clear title. Also,
not only will the owner suffer but the
occupants will be made to suffer if
structural changes are required;

-

4. The requested variance to four (4) feet
will not adversely affect the public health,
safety, morals, order, convenience, prosperity,
or general welfare as it is internally located
and only the adjacent lot owner could be in-
jured and he will be duly notified of the re-
quested variance and be given the opportunity
to be heard; and

5. The granting of the requested variance to
four (4) feet is not contrary to the general
spirit and intent of Title 28 as a sideyard

of four (4) feet will still leave substantially

as much air, light and space as that intended
under the provisions of Title 28.

Very truly yours,

STINSON, WISDOM & LASSWELL

By‘% 2o hatl Qibesn

T. Michael Wilson
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WICHITA, KANSAS 87211

State of Kansas ) :
) Ss September 13, 1973
County of Sedgwick)
We, Baughman Company, Surveyors in aforesaid county
and state do hereby certify that we did on this 13th day of September, 1973
survey Lot 14, Block 3, Western Gardens, Wichita, Sedgwick County, Kansas.

On said lot is house No.8824 withan attached garage
which is in the clear of all boundary lines. There are no encroachments
on said lot by buildings on the adjacent lots. AR

i N
The accompanying plat is a true and ::o:i;‘p‘g(f'-
of said survey for mortgagee title insurance. gL
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BOARD OF ZONING APPEALS

CITY OF WICHITA, KANSAS

Uk it

Name of ApplicantDCLEWAL CONSTRUCTION, INC.

. i
Mailing Address 420 Acadia, Wichita, Ks. 6721?Phone 722-6665

Name of Authorized Agent ? T. Michael Wilson

Mailing Address_ Suite 430 R. H. Garvey Build ne 264-9137
r r 5

Relationship of applicant to property is that of__ Owner

(Owner, Tenant, Lessee, Other) P, t‘o(-’f-f-‘i'
ro

The variance requested is_2 Sideyard variance setbackjto 4 feet

L4}

from the west property line.

for property located 8824 Birch Lane

and legally described as: Lot 14, Block 3, Western Gardens

in the City of Wichita; and which is presently zoned__ AA
The applicant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning the
filing and hearing of this matter;

That he has been advised of the fee requirements established
by Section 2.12.580 of the Code of the City of Wichita (Ordi-
nance No. 24-606); and that the appropriate fee is herewith
tendered;

That he has been advised of his right to bring action in the
District Court of Sedgwick County to appeal the decision of
the Board.

That all documents are attached hereto as noted in paragraphs
2, 3, 4, and 5 of the instructions.

.y Mg

Applicant: Clewal Construction, Inc.
by Walt Suter -

Authorized Agent, T. Michael Wilson

OFFICE USE ONLY: Received in office of Secrefary, Board of Zoning
Appeals_sZ oo (& - p.m.), 19 el

together with appropriate fee of $50700.




W. L. KORBER i G WAYMIRE

BAUGHMAN CO.
St U R M R T Y e G O R S
PHONE 316/262.7271 . 330 LAURA . WICHITA. KANSAS 87211

State of Kansas )
| ) Ss September 13, 1973
County of Sedgwick)

We, Baughman Co pany, Surveyors in aforesaid county i x
and state do hereby certify that we did on this 13th day of September, 1973
survey Lot 14, Block 3, Western Gardens, Wichita, Sedgwick County, Kansas.

On said lot is house No.8824 withan attached garage
| which is in the clear of all boundary lines. There are no encroachments
on said lot by buildings on the adjacent lots.

2P T
The accompanying plat is a true and CDD?E‘G;[{._E“X:;I'?Dit
of said survey for mortgagee title insurance. _-" Gl
] s
o B /’—/14’! T 'y
Surveyorf
¢
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STATEMENT OF OWNERSHIP
R .

STATE OF KANSAS )
| ) Ss
SEDGWICK COUNTY )
- | The undersignéd duly bonded and qualified abstracter
within athd for the County and State aforesaid, does hereby certify:

That we have examined the records in the office of the
Register of Deeds of Sedgwick County, Kansas, with reference to the owner-
ship of the following property in Sedgwick County, Kansas, viz:

Property lying within a radius of 200 {t of:
Lot 1l, Block 3, Western Gardens, Wichita, Sedgwick

County, Kansas,

And from such examination find that the owners thereof
are as set opposite the description of the property below, viz: (Addresses as
given are furnished as a service and not certified. )

LoT BLX ADDITION OWNER

1
32, 2, WESTERN GAR Y" Harold G. Ogden
' Virginia J. Ogden, ux
2
2720 S. Mosley 67216

33, 2, D Clewal Conatruction Co., Inc.f
962 H, Viood 67212

,.')3, s b, e B g 3 : Dclewal Construction Co., Inc.
14, 3, 6

1&

/62 N. Wood 7212
/12, -Harriso Mg 7 / Clifford.B. Sirp
590% Borebe by Shelfa Sivpple, ux
P 8908 Bireh—Xane 67212
\ s
reaa, 3, Kﬂ%’b\ Patriclk B, Sinclair

LaDonna M, Sineclair, ux
8902 Birch Lane 67212

1 3, D Clewal Construction Ce., Inc.
2 952 1. Wood 67212

Vlé, ; 3, Skarle L. & Mary M. Rosen,
No\ Address Avallable

]}I hn :
s Da}\%el f., Jr. & Esther Root,

d b
No %geﬁs éva&}in]‘.e ux
3y Clewal Construction Co., Inec
962 N. Vood 67212




Lot BLK ADDITION OWNER

2 o2 A 3-7 l’
0 B¢ Mar - 2L W
/1' (};-ibi‘:‘t”" - il-‘-:v-‘?' 1 Carl/ B, Ch% Forshee,ux
9% (5 Banchbr 8807 Bele 67212
Riclond ao Fhorenlts ‘902/

%awu F (orerd—

Mmmie— L wo"‘M
V|¢+ R wu‘[‘z‘i
?

\/2,

q,]ﬁwc

s L, arper e»a(\z/c/
Lp;,‘_fl"?a. i Hee AF- e ohS: 67203

L, Bls I M\Morr:.s G. & Carolyn N Desilet,
‘ /}T/ 8826 Belemeyer 67212  ux

Jgs Harold Keith Kuhlman
& Carcl Jean Kuhlman, ux
4

8818 Bekemeyer 67212

Dated at Wichita, Kansas, this 19th day
of September, 1973 at 7:00 A. M.,

FIDELLTY TITLE COMPANY, INC.

Asst. Sec.

Tracer # 21248




