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Case No. BZA 40-80 - Dennis
C R. Niedens requests a variance 1

to reduce the required front j;
f yard setback from 20 feet to {1
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RESOLUTION NO. BZA 49-78

*0='r, 4-&21-2WHEREAS, University Partnership, 1861 S. Hydraulic, Suite 1, ill -#iWichita, Kansas, requests a variance as provided in Section .--2.12.590.B, Code of the City of Wichita to reduce the required -i'. Allfront yard setback from 20 feet to 7.65 feet for off-street parking
purposes only on property zoned the "B" Multiple Family Dwelling
District, and legally described as: mi el

West 76 ft. of lot 4, Block 5, Lawrence's
Addition to Wichita, Sedgwick County, Kansas.
Generally located on the north side of -
University in an area between Osage and --'
Walnut Streets (818 University).

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

¥e

WHEREAS, the Board of Zoning Appeals did, at the meeting
of November 28, 1978, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

•il , .- - - v-66893*.4..57*4- 130-¥» 4.1- YWHEREAS. the Board of Zoning Appeals has found that theyar:Lance arises from such condition which is -unique to -the prop-
" crty in question and which is not ordinarily found in the same
. . zone or district; and is not created by an action or actions of

the property owner or the applicant inasmuch as the long, narrow
.configuation of the lot makes locating the units on the back ofI. ' - 1,1(f '* .. 3- , .- - the property, with parking in front the most logical site .arrange

· mint; and

*40: c

E

WHEREAS, the Board of Zoning Appeals has found that the
--gtanti-ng of the permit for the variance will not adversely af-

fect the rights of adjacent property owners or residents inas-
- much as amenities such as low screening and intensive landscaping
will be provided to lessen the impact of a parking lot extending
into the front yard setback; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as they would have to redesign their project
to one aesthetically less pleasing; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health.
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that the parking area would be 7.65 feet
from the sidewalk and 27.65 feet from the street; and ·

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the apartment units will set back over 100 feet from
the front property line and the use of screening and landscaping
can lessen the impact of the parking lot on the neighborhood; and

2

a

WHEREAS, each of the five conditions required by Section
,12.590.B, Code of the City of Wichita, to be present before
variance can be granted has been found to exist.
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Resolution No. BZA 49-78
Page Two

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that this request for a variance
to reduce the required front yard setback from 20 feet to 7.65
feet for off-street parking purposes only on property zoned the
*B' Multiple Family Dwelling District, and legally described as:

West 76 ft. of lot 4, Block 5, Lawrence's
.--,-- Addition to Wichita, .Sedgwick County, Kansas-----

Generally located on the north side of
University in an area between Osage and
Walnut Streets (818 University).

be approved subject to the following conditions:

1. The front yard setback shall be reduced to 7.65 feet for
off-street parking purposes only, with no permanent
structures permitted to be erected thereon.

2. An 8 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for use
as a landscaped area.

3. The applicants shall submit two copies of a detailed
landscape plan, for the 12 foot area south of the
buildings, the 8 foot side yard areas adjacent to the-:*¥ihitt?- -' ·21> ·.'173--  parking lot and the 7.65 foot front yard setback, to
the Secretary of the Board for his approval. The plan
should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

-· ·  ..c-:-2.-2 f.g- w.6.- - - 4. - A 3-1/2 to 4 foot high· solid masonry wall or fence_.. _+.z- -z-:-2 . · -·. ·'Ii· ..  i- -- L+- constructed of cedar or redwood shall be erected
adjacent to and within 3 feet of the east and west

of the paved parking area, except the height of
the fence shall be reduced to 3 foot in the front 20
foot setback area· The 3 foot high fence shall be
continued along the front 7.65 foot setback except for-
the point of access.

ADOPTED AT WICHITA, KANSAS this 28th day of NOVber, 1978.

rldA,A 4.

pietz, Cl,Alrmkh)
A*EST:

49

'Ncl H. Ghbc,al;th, Secretary



r

\ t1·4 Alt ]73· W . 0 4 1-; 6, r

./. 730

FOCI 1,! 'UNANCi/„. Cr,2-Fc
I 10 -

19(· 1:ON 1 1 .C,AID·."AY

WICHDA, KANS,·.1 0-./0

1}1·rt'K L /'Dt,Il'EnT'
284·C/9

An: A Co.)£ 1. 101JO U

The lionorable Mayer :,-nd Coi,imissioners
of the ... w of I,ichita, Kansas

I,. Harry W. Saums, Ati.:iri, at Law, with offices at
Roon, 730, Fourth Financial ecii·ter, Wichita, Karisa.s 67202,
1.uicphoric: 261-03.13, advi.m thar I r.eprosena Pr.i.l,-ie Ilom,-0,
Inc'., a K.·ins:as (for profit) corporation, Mr. Dennis .Nccelens,

officas at 900 lyle.r lond, Wichita, Kanyars .

Prairic Horiles, Inc is the owner of the real pre,j-
ort> legally described as the West 76 fc:c-2 of Lot Four (·1),
Ble«· r i ve (5) Lp.wren,ee s Addition to Wc R Wichita, Ser,4 -
Wic]: 0. 1,11:·,7, K.ans··13 The specifically described prove£ty

Muit :ple· Fellail" Dwel] ing, and PrE .rio 1:c·r:.cs,
Ific. has. 11,xcto.:c::c submitted j.ts plans to the Cent.ral Ill-
5.pectir·n Divis..ion of tile City of Wichica for approw'.1 .i a
mi·l!:3..ple ifi:1-i- ,·.· I:c·,irsing project and subsc,qu.ant ir,suance ofa buili:ing per;.·,it.

Because of cortain 1,01,-conform.ins conditions of the 1 ta

1,uj.1.d.inc s.; te, it- was necessary for Prairie Ilon,cs to seek a
permjurible variance of t.ho non·-forfornlin., conditions. The
reeliest·06 I.:11.1 required varia;,cus viere approved b· the Icia.rd
of >rrili,g Alitir.als on the 2821; day of Novent}Der, 1978.

Sci,,... tin) art or th,2 01-0.nting of the ,/ariance, t}w is.-
.-C Of LJ.e bui.I.C.ii-,g po:Jinit was ha,1.Led, and it ic: believed

that 1.-]: -u: '.·.,0.3 :30,10 ]Jecause eity of 1-idnita officials tholi,jill
cme.st j.on as t.0 ,vi,c. Ll·.0.. Pral,-ie homes owned t.ho

West /0 fent of 10. 4 Bluck 5, or the West 68 ket of I.c, I

grairio Homes, Ing. requents flifll_the ]-,wilding j.ormit
he J.··E,ued and t.hal: thi c mat.ter 1-i.· pl -ter.,d .glll€_ -"-1-'libl.-Lc. ACE?U-

prtion of l.!le mat.ters to be cr)11':.idercd 1,;' thr Ci '·v Com-
.mi·sion at its August 5, 1980, mucting and thot, after hearinc

A:;nj n. rf... AUG b 11:

L
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Page Two

the mal-.tar, ihe City Commission order that t.he building permit
be issued forthwith.

Prairie Homes, Inc. contends that there is no question
as to the quantity of land it owns, and Pl.airie Homes, Inc.
contends that it, in fact, owns the West 76 feet of Lot 4,
Block 5, as aforesaid. It is believed that the question of
the quantity of land owned by Prairie liomes, Inc. arises be-
cause of the fol].ewing sequence of events :

1. On December 4, 19]6, City of Wichita Ordinance
Number 5539 was passed, and the following described real prop-
erty was condemned and appropriaued for alley purposes:

"Beginning at a point 150 feet West of the
Northeast corner of Int 1, Block 5, Lawrence's
Addition to wichita, Kansas, thence South para-
1101 with and 150 West of Osage Street to the
North line of University Avenue, thence West
16 feet, to a point 16 feet West of beginning,
thence East 16 feet to point of beginning."

See inachine copy of ordinance Number 5539 that is attached
hereto and marked Exhibit 'AU

2. The land for the 16-foot alley just described is
the East 16 feet of the West 76 feet of Lot 4, Block 5, Law-
renae's Addition; and, on December 4, 1916, the entire West
76 feet of Lot 4, Block 5 was owned by C. W. Brown. In
other words, the land for the 16-foot alley was all take"
from one owner, Mr. C. W. Brown. Sec statement of ownership
issued by Columbian National Title Insurance of Wichita, Inc.
dated July 28, 1980, certifying that record title to subject
properly was in C. W. Brown. Said statement is marked Ex-
hibit "B."

3. The chain of title to t.lie West 76 feet of Lot 4,

Block 5 has come down from C. W. Brown to the present tit-le
holder, prairie Ilomes, Inc. , by a series of mesne convey,inces,
all using t.lic: legal description of the West 76 foot of ID': 4,
Block 5.

L

r.Etj
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4. On September 29, 1930, by Cily Ordinance Number
10-871, the alley in question was vacated, and there is a
recital in the Ordinance as follows: "A].1 title thereto re-
linqui shed to the abutting property in equal proportion. "
Sce copy of Ordinance Number 10-871, which is attached here-
to and marked Exhibit "C."

Illia-**2411

5>43%2"f
0,€44li:,
76.22

9 r.

5. Sometime within the past years, three of the

rentai.ni.ng four owners of Lot 4 in Block 5 put fences up and
located their fences ei.ght feet to the rear of their lots,
thus fencing i.n one-half of the vacated alley. The three

property owners who did this had tracts deeded to them that
were 50 feet by 150 feet: but, with their fence action, they
actually fenced in an area 158 feet by 50 feet. It is our
contention that this was an unlawful act for the following

eg't€V-VII- 1 reason.

..4€21

a*93

6. When the Ordinance of September 29, 1930, was
passed, the law on where the title to the vacated alley passed
was found in the General Statutes of Kansas, 1923, Section
14-443, whi.ch states as follows:

13-443. (43) Vacation and roopening of
streets. To vacate and close any street or
alley or portion thereof; and when any street
or allay is vacated it shall revert to the
owners of land thereto adjoining on each side,
in proportion to the frontage of such land,
except in cases where such street or al.ley
may have been taken for public use in a dif-
forence proportion, in which case it shall
revert to the adjoining land in the same
proportion as it was taken from it:...

44-a

er&%4'66,09;41-.2.:, .1

The excepLion portion of the quoted statute requires that
title to the vacated land be returned from whance it came;
and, as the enti.re 16 feet was taken from the West 76 feet,
and the West 76 feet, at the time of taking, was all. owned
by C. W. Brown and is now all owned by Prairie Homes, Inc.,

-            then the law dictates that the ant:irc 16 fect reverts to
C. W, Brown 's successor in title, who j.s Prairie Homes, Inc.

3?-*1,4.-

Eff. .9-.. P.*EN

-.22.?9,·

44,
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Page Four i

7. We ilext. direct your attention to BZA Resolut.ion
Number 49-78, dated November 28, 1978, a copy of which is at-
tached hereto. The ;illoged controversy described .i.n the pre-
ceding nix paragraphs does not really have any effect on the
building plans or the improvements nor does it affect the
parking; it only affects the beautifical:ion or planting area
and it is our opinion that tho adjoini.ng property owners
would still be effectively screened from Prairie Homes

project.

8. Prairie Homes is incurring daily damages. They
have a rather substantial construction loan at a healthy rate
of interest and liave also expolided substantial sums for plan-

it*, iiing and development of the project.

In conclusion, it is respectfully requested that the
Commissioners of the City of Wichita order and instruct its
proper agencies to issue the building permit so that prairie
Homes, Inc. may proceed witli its project.

Respectfully submitted,

PRAIRIE HOMES, INC.

HARk. Wt SAUMS, its attorney

kat

attachments as indicated
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July 28, 1980

Columbian National Title Insurance of Wichita, 1,ic., a duly

licensed and bonded abstracter in and for Sedgwick County,

Kansas, hereby certifies as to the following facts coiicerning
The West 76 ft·et of Lot 4, Block 5, Lawrence Addition to West

Wichita. Sedg,vick County, Kansas, as of Dacember 4, 1916;
Fee title as of the above referenced date was iii the manie of

C. W. Bro,m. Title was obtained from Oliver Mulvey et ux by

two separate deeds both dated April 8, 1905 and recorded
January 17, 1907.

Deed recorded in Deed Book 233, Page 414, conveyed the West-

60 feet of subject property and Deed recorded in Deed Book

234, Page 77, Quit Claim Deeds convey the remaining 16 feet.

>fr
Col un}bian Nationel Title Insurance
of Wichita, Inc.

2 .> . I

Gary G. Newt:oH!2 -f--

r-
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'HE f:ITY 1,1·' V';1 (;Iii'i'A, THENCE SOUTH PARAt.1.]'.1, WI'i.1 AND OMi; 1]UND)(1·]D FIFTY

in·' Ii:.. PLACE OF BEGINNING , Ti;E'.·;CE .1.:.5'1' Dili l·:1·:M (16) Fi·.1.- 'i'<) THE M.AGE

(MI' it:.CI:,?'Iii(;, Al,T, IN THE CITY OF WICHITA, SEDGWICK COUNTY, KANSAS, SUBJECT

TO (:'32'PAill RESTRICTIONS.

1.12 I'l' (}ILIJAINED BY THE BOARD OF CO?.D.!ISSIONists., OF THE CITY OF WICITITA,

SECTION 1. That the north and south alley across lots one (].) and

tutii· (4) ir. block five (5) , Lawrence' s Addition to the City of Ulchitil,

described as follows: Beginning one hundred fifty (150) feet west of 1.he

ti·,i·Li,t:,::·t corner of lot one (1) in block five (5) in Ijawrence's Addition
W

t., Lite Cily of' 7/ichita, thence, south parallel with and one hundred firty

(150) rwei west of Osage Street to the north line of Uni Avenue

l.hence :vent sixteen (16) feet, thence north to a point sixteen (16) feet

02 1,110 place of beginning, thence east sixteen (16) feet to the place

t,!' begi.lining, el.]- in the City of Wichita, Sedgwick County, Kansas, be, and 4*f
the s.···,- in hereby vacated and title thereto rolinquished to the abutting

preper.0, in equal proportion, subject only to the right of the City and .

Publ.ie Uollity Corporations for use in. the laying of all underground con-

AN i.t:, of cvory kind and character, and for the maintenance of the saline whic} 0':
nra there now or may be installed, and for the use above ground of poles

I.hor 3,2·ovid,:d th.it no imi,rovel,lants sha].1 bc: e.rect,ed 0.1 said uroperty

N 1 11.7 1:1 'rk



kil,C·)9.-92*243 F«%1929 ; 'lit p ', 'i'.:8.529*4591*Al€<34'3.-3 34<44*249»lf,%<LA 2.11 2. . 9,4.1 (-:. ;- .+ .ifili,4b'-·'0.0,2 ......'../.P '

fm 

I')0]N RE,901,0,1.1011 Ni). 11.:A 49-78

WHEREAS, Univer:.it:y Parti,orship, 1861. S. H.,·draulic, Suite 1,
Wichita, Kan: as, requests a variance as provided iii Section
2.12.590.B, Code of the City GE Wichita to reduce t.he required
front yard setback from 20 feet to 7.65 feet tor off-street parking
purposes only on prope)-Ly 7.cuied i.he "13" Mul.tiplc Family Dwelling
District, and legally described as:

, I

Ti·i

. West 76 ft. of lot 4, Block 5, Lawrence's .6.&,m./0.

Addition to Wichita, Sed€iwick Count-y, Kansas.
Gencrallv located on the north side of
Universitv in an :ire,·i 1>531:ween ():,acm and
Walnut Streets (818 University). .%2*2*.d--

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of November 28, 1978, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consi.der said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and t

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the appl icant inasmuch as the long, narrow
configuation of the lot maker; locating tlic: units on the back of
tlic property, with parki.ng in front the most logical. site arrange-
ment; and

42%280
'DE©

WHEREAS, the Board of Zoni.rig Appeals has found that the
granting of the permit for the variance will not adversely af-
feet the rights of adjacent property owners or residents i.nas-
much as amenities such as low screening and intensive landscaping
will be provided to lessen the inipact of a parking lot ext.ending
into the front yard setback; and

1.24,4

WHEREAS, the Board of Zoning Appeals has foutid that the
amif.'/

strj-ct application of the provisions of Title 28 (Zoning Ordi-
«r.„,53 1 nance) of which vari.ance is requested will constitute unnoces-
*tmal sary hardship upon the property owners ' reprosented in the aD-
kh #4 f* ··, ,/:Fl'.'.11 plication inasmuch as they wou].d have to redesign their project

·,vi@id6:'·,· l 1 to one acs:hatic.·lily less pleasi.ng; and6*49"391' ' g.*F.A.%834·4

variance desired wi.11 not adversely affect the public health,
WHIN:EAS, the Board of Zoning Appeals has found that the

. - «%98!N.1"-0.-safety, morals, order, convenionce, prosperit.y or general wel-
fare due to the fact that the parking „rea would be 7.65 feet ht,!.6/i.Ill./.

from the sidewalk and 27.65 jeet

WHEREAS, the Board of Zonin
granting of the variance desired
general spirit and intent of Tlt
much as the apart.ment units wi.11

....m@*42*ji the front properly line and the
can ].essen the impact of the liar

36.23

Wl!]11:1·:AS, each of tho f--bm c
2.12.540.]1, Code of thi· City 01. Wichi.ta, 1.0 be pre:.:i·nt before
a variance can be granted lia:; 13(·en foun.1 1·.0 exist .

41
241

61

gag

LA@a

':4*E
ill*,S:N'

en€E

from the street; and

g Appeals has found that the '39'j'*EUXW'*r-.Eay,
wil.1 not be opposed to the

10 28 (Zoning Ordinance) inas-
set back over 100 fact from

use of scrucning ;ind landscapinq =.11=*

king lot on the neighborhood; and 1%mpy..
/41*

onditions required by Section El."40 49·y

-4,1

M·.23 : 2/294#n,°/9:· ·/p:

t26*4
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page Two

NOW, 9'Ill'.Al·:1201214, 131·4 1'1' 141'soLVED hy t he Board of Zc>iii.tig Ap-
pcals of. the C.i.Ly of Wichita thal. thi.'; 1-,·quer,L [.or a v,triance
to reduce thu requi red front yard setback from 2.0 feet to 7.65

1 t r: 21feet for off-street p.irking purposes onlv on properly zoned the
B" Multiple Family Dwelling District, and Jegally described as:

West 76 fl. of lot 4, Mock 5, Lawrence's
Addition to Wichita, Sedguick County, Kansas.
Generall.v located on the north s.ide o.f
DiTE-,·FAB-tv- in an area bet.w·con Osa.,0 and
ifthiut Sti-0/ts (i).1.8 Unive··:..it:') .

4

be approved subject t.o Lhee following condit j ons:

1. The front yard setback i:hal.1 be reduced to 7.65 feet for
off-street park i ng purposes only, with no permanent
structures permitted to be erectea thereon.

2. An 8 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for use
as a landscaped area.

3. The applicants sha].1 submit two copies of a detailed
landscape plan, for the 12 foot area south of the
bui].dings, the 8 foot side yard areas adjacent to the
parking ].ot and the 7.65 foot frolit y.trd setback, to
the Secretary of the Board for his approval. The plan
should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

4. A 3-1/2 to 4 foot high solid masonry wall or fence
constructed of cedar or redwood shall be crected

adj£teent to and within 3 feet of the east and west

edges of the paved par}:i.ng area, except the height of
the fence shall bc reduced to 3 foot in the front 20

foot setback area. The 3 foot high fence shall be
continued along the front 7.65 foot 'setback except for
the point of acc:uss.

ADOPTED AT WICHITA, KANSAS this 28th 3.978.

dayI-ff.IJ , 7 .4,

VA*EST:

J111 Glibcal/th, Secretary
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JACK:

Re: BZA 40-80, please note that there is no Page 15.

I believe that the pages were misnumbered.
EDIE

42.a

A·if<0

92

5. Case No. BZA 40-80 - Dennis R. Niedens, Prairie Homes, Inc.
900 North Tyler Road, Wichita, Kansas, pursuant to Section
2.12.590.B, Code of the City of Wichita, to reduce the r

required front yard setback from 20 feet to 7.65 feet for 0

off-street parking purposes only on property zoned
Multiple-family Dwelling District and legally described
as follows:

The west 76 feet of Lot 4, Block 5, Lawrence
Addition to west Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

LYTLE showed slides of the application area and reviewed
the following comments from the Secretary's Report.

I.t.

Pe:i

2 1

12/

1./
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Page 13
BZA Minutes

9-23-80

5. Case No. BZA 40-80 - Dennis R. Niedens, Prairie Homes, Inc.

900 North Tyler Road, Wichita, Kansas, pursuant to Section
2.12.590.B, Code of the City of Wichita, to reduce the
required front yard setback from 20 feet to 7.65 feet for
off-street parking purposes only on property zoned "B"
Multiple-family Dwelling District and legally described
as follows:

LYTLE showed slides of the application area and reviewed
the following comments from the Secretary's Report.

4:»ak*Wfkt,' 96

004'.2

The west 76 feet of Lot 4, Block 5, Lawrence

Addition to west Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

L

J
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COMMENTS BY THE SECRETARY: 1

he

L

:.f'At'·if€03'64,2 A-?14:335tity,4%,7 bt;

. . Page 14
BZA Minutes

, 9-23-80

JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita and the Board may grant the request when all five
conditions as required by the State Statutes are found to exist.

k¢.$343

.:9617

The applicant is requesting a reduction of the required
front yard setback from 20 feet to 7.65 feet for off-street
parking purposes only. It should be noted that the same

request has been previously approved by the Board of Zoning
Appeals as Case No. BZA 49-78, however, since that time there
is a dispute of ownership of the east 8 feet of the applicant's
property. This apparently is a matter that will eventually
have to be decided by the courts.

Due to the amount of time that it may take to resolve the
dispute of ownership, the applicant has resubmitted this variance
request. This is necessitated by the fact, that with only 68 feet
of property, it is impossible to comply with one of the original
conditions of approval of BZA 49-78 which stated that - "an 8 foot
side yard setback adjacent to both the east and west sides of the
parking lot shall remain unpaved for use as a landscaped area. "
The applicant has submitted a site plan which will provide only a --pt, ' 
4 foot landscaped area adjacent to the east and west edge of the 0.=*
parking area.

The applicant has indicated that action is being filed in ·
Sedgwick County District Court to quiet title against all property faR i-Hill
owner's to the east, but the applicant is wishing to proceed with 22* ki:

the project pending such determination by the court. Only in the .2%14/·44 7-*1/'ll
Awls > .ia?event that an adverse determination is received, will it be

necessary to reduce the landscaped area to 4 feet adjacent to the .O-

east and west sides of the parking area. Uyj/·, , s .<Leame,4

6%*h- :2#/aa*
It is the opinion of the Secretary that the application to '4,1 ip ..f

be considered at this time is essentially the same as considered
in Case BZA 49-78 and that the same criteria can be used to justify

-4///Im///9/19//31/--

the 5 conditions necessary for the granting of the variance. £&B'//:'ll::,1/("/::/i/:I/:"::/II""Ill:/1/:I.

UNIQUENESS:

It is the opinion of the Secretary that uniqueness can be .....I-'I'./.--.'£' k

found due to the long, narrow configuration of the lot that makes 79„>3
locating the units on the back of the property, with parking in
front the most logical site arrangement and that the excess width
of University provides adequate separation from properties to the .a:/2

.»4¥hj

Ae.'· ·:.
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ADJACENT PROPERTY:

It is the opinion of the Secretary that the granting of the
variance desired may not adversely affect the rights of adjacent
property owners or residents if amenities such as low screening
and intensive landscaping are provided to lessen the impact of a
parking lot extending into the front yard setback.

HARDSHIP:

It is the opinion of the Secretary that the strict application ./
of the provisions of the zoning ordinance may constitute an
unnecessary hardship upon the applicants inasmuch as they would

L.-

have to redesign their project to one aesthetically less pleasing. 4=imm

454*.4 PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of the.'Ee36kle·.. 

-,14 *'30*094 variance desired would not adversely affect the public interest
inasmuch as the parking area would be 7.65 feet from the sidewalk >3*ES=

and 27.65 feet from the curb. ./
.<.0&4.*A#Ar.*FLYW/rhifi,

SPIRIT AND INTENT:

1
It is the opinion of the Secretary that the granting of the

variance requested may not be opposed to the general spirit and 93
42492%
L.4*.7/42... intent of the zoning ordinance inasmuch as the apartment units

will set back over 100 feet from the front property line and the
'491 9 1 C.'' use of screening and landscaping can lessen the impact of the

parking lot on the neighborhood. -At

RECOMMENDATION:

22%

If the Board determines that the above five conditions can

be found to exist, it is recommended that the following conditions
be considered as conditions of approval:

1. The front yard setback shall be reduced to 7.65 feet for
off-street parking purposes only, with no permanent

»Uh structures permitted to be erected thereon.

2. A 4 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for
use as a landscaped area.

*41.-1
22%

3. The applicants shall submit two copies of a detailed
landscape plan, for the 4 foot side yard areas adjacent
to the parking lot and the 7.65 foot front yard setback,

, . to the Secretary of the Board for his approval. The plan

should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

.%273
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4. A 3-1/2 to 4 foot high solid masonry wall or fence constructed immifi 4

of cedar or redwood shall be erected adjacent to and within
3 feet of the east and west edges of the paved parking area, i i
except the height of the fence shall be reduced to 3 foot in 

s the front 20 foot setback area. The 3 foot high fence shall
be continued along the front 7.65 foot setback except for
the point of access.

74
g LYTLE stated the CPO Council recommended 3-0 to deny the request
4 primarily because of the neighborhood objection to the project.

SQUIRES asked LYTLE if the objections were the same as
the last time.

LYTLE said they were not valid objections, in his opinion,
of the requested variance, but were objections of the location
of apartments on the property.

V.

44
e

* f

JACOB asked LYTLE how many units. are planned. LYTLE replied 16. 1·1
GOEBEL stated what do they mean by the landscaping being %924

located over the existing sewer line. . 545*Ne

LYTLE replied it's the same that in occurs over 90% of the
residential property that the property owners put trees and shrubs
in utility easements.

SQUIRES replied, if she remembered correctly the sewer 
9line was at the back of the property. 0
3*479

LYTLE replied, the sewer is located on the old alley along
the east property line.

.€y:

SQUIRES asked if there was any more discussion from the
board, if the board wished to question the applicant. 9,5Akly .

Stanley Sweeny, 521 South Osage, spoke in opposition stating
that he lives near another apartment complex at Osage & University.
and reflected upon the problems related to the neighborhood as the
result of the occupants of the apartments and other rental units.
Someway we would like to restrain the number of apartment
residents in this area. People in the neighborhood want to
maintain the walk for their children. We don't want to

restrict the man from building on the property, but we want to
provide restriction on· adding apartment complexes in the area.

KOPIETZ stated the problems to which he was addressing
does not fall within the jurisdiction of this board. She

asked him do you think this would help you any if we did not
grant the variance? Would it solve all your problems?

L. j

24'1'r ' 5.5  >"ZA D-£ 1 4 7.,- .·,; '.il--'4>1.4(: -p v w ...l  p *.; ..-14:- i-: :.:,2j -9;142@44?f,yfforid *f 4-,1,1%; 14 6·t
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0 Swpony stated they haven't provided enough parking for the
1,#Imber of units they propose. We are the ones who will have
tn pay for their upkeeping.

ERGI 1.-
EMOD

29%54/*

GOEBEL stated he wanted to make a statement in reply .
t" Sweeny's response. I don't think its our place to judge on 42@%
the people who rent. I think they are trying to hold the 6-J
hu llding to a residential type atmosphere. 55' is the @*Re

4.'Mic height limit in "B" family zoning which is basically a
5 level structure.

SQUIRES stated I know there are quite a few homes 'E-/
"Uverted into apartment homes and the cost is cheaper.

Jennifer Fagan, 824 University, stated she understood 1/
thatt studio apartments are to be built there which means more p©j1'"')ple are transient. They are allowing for 16 parking spaces
2' 1 '.Iht now. You know there will be more friends, room mates,
&40 cars. Where are they going to park, out in the street
r|Wht where the children play? It seemed to her like they
8 19 trying to build too many units for the amount of space. · 03"

3 J % /4

P|l'st, it was 20 and now it is 16 units. I do not feel that
the utilities are adequate now.

LYTLE stated based on the lot area, they would be
1'"rmitted to build 23 dwelling units on the property. 2
University street in this particular location is a much wider
ill'eet than other residential streets. It is 80' where most are 60'.

Fagan commented is is going to be a violation of my
c{,mpany 's rights to have to park 1 to 2 blocks away.

th" SQUIRES cornmented that is a particular problem throughout
Older sections of the city.

4
KOPIETZ stated I think you are contradicting yourself.

'h are asking for more parking so they won' t be taking upof your space in your neighborhood.

SQUIRES asked what can the applicant do if we deny this
re,luest.

2.3 LYTLE stated that the applicant could redesign and build
dwelling units on this site.

Fagan asked how was this land acquired by the applicant.

Harry Saums, Attorney
till

4,•defi;ViIntyiP'7:;rast;:3t
an,1 years.

representing the owner, stated they acquired
and paying for it. The legal

is the way it has been for years

hili:k i
to liu:

16' alley that was vacated in 1930. The land goes
m where it comes. We have filed a suit in District Court

the title.

45·· .
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GOEBEL stated he wanted to make a statement in reply
tn Sweeny's response. I don't think its our place to judge on
t hn people who rent. I think they are trying to hold the
hu llding to a residential type atmosphere. 55' is the
h.IMic height limit in "B" family zoning which is basically a
5 level structure.

SQUIRES stated I know there are quite a few homes
mmverted into apartment homes and the cost is cheaper.
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Jennifer Fagan, 824 University, stated she understoodthat studio apartments are to be built there which means more ta144}ple are transient. They are allowing for 16 parking spaces 44#
r l yht now· You know there will be more friends, room mates,
mure cars· Where are they going to park, out in the street
liyht where the children play? It seemed to her like they
Ar. trying to build too many units for the amount of space.
Flrot, it was 20 and now it is 16 units. I do not feel that
the utilities are adequate now.

LYTLE stated based on the lot area, they would be
Pulmitted to build 23 dwelling units on the property.
tw i versity street in this particular location is a much wider
Mt Poet than other residential streets. It is 80' where most are 60'.

Fagan commented is is going to be a violation of my
crimpany 's rights to have to park 1 to 2 blocks away.

Q

the

En-»g

SQUIRES commented that is a particular problem throughout
older sections of the city. F
KOPIETZ stated I think you are contradicting yourself.

Th"y are asking for more parking so they won' t be taking up
11'"110 of your space in your neighborhood.

SQUIRES asked what can the applicant do if we deny this
r™luest-

21 LYTLE stated that the applicant could redesign and build **'.
dwelling units on this site. , R.*

Fagan asked how was this land acquired by the applicant.

th. Harry Saums, Attorney representing the owner, stated they acquired :(if-
d„,' property by purchasing and paying for it. The legal

Juription is 76' and that is the way it has been for years
alt,1 years·

The 16' alley that was vacated in 1930. The land goes

o{'k from where it comes. We have filed a suit in District Court
quiet the title.

5*5·%
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SQUIRES asked if there was any more discussion.
f€. .

GOEBEL stated am I right, that at the time this ground was
platted, Wichita didn't have a parking ordinance.

LYTLE replied, parking regulations were first introduced in
the mid 1940's. GOEBEL then replied, so the first 20-25 years
they could have developed up to 23 dwelling units with just one

':P .i· parking stall. LYTLE replied yes.

SQUIRES asked if there was any more discussion.

MOTION: KOPIETZ moved, GOEBEL seconded
that the five conditions set out in Section
2.12.590.B, of the Code as necessary for the
granting of the variance has been found to
exist and that the variance be granted subject
to the conditions set forth in the Secretary's
Report. Motion passed unanimously.

The official action of the Board is reflected in the adoption
of the following resolution:

RESOLUTION NO. BZA 40-80

WHEREAS, Dennis R. Niedens, 900 North Tyler Road, Suite #7,
Wichita, Kansas, requests a variance as provided in the required
front yard setback from 20 feet to 7.65 feet for off-street park-
ing purposes only on property zoned the "B" Multiple-family Dwell-
ing District and legally described as follows:

The west 68 feet of Lot 4, Block 5, Lawrence
Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between osage and

»ff?q?,4 - Walnut Streets (818 University).

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 23, 1980, consider said application; and

WHEREAS, the Board of Zoning Arpeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and
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WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as the property is
of a long, narrow configuration that makes locating the units on
the back of the property, with parking in front the most logical
site arrangement and that the excess width of University provides
adequate separation from properties to the south; and

WHEREAS, the Board of Zoning Appeals has.found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as additional amenities such as low screening ·and intensive
landscaping are provided to lessen the impact of the parking
extending into the front yard setback; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as the applicant would have to redesign their
project due to the conflict of ownership of the east 8 feet of
the vacated alley; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public haalth,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that the parking area would still be 27.65
feet from the curb along University; and

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the apartment units will set back over 100 feet from

the front property line and the use of landscaping will lessen
the impact of the parking in the front yard setback; and

WHEREAS, each of the five conditions required by Section
2.12.590. B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that this request for a variance
to reduce the required front yard setback from 20 feet to 7.65
feet for off-street parking purposes only on property zoned the
"B" Multiple-family Dwelling District and legally described as:

The west 68 feet of Lot 4, Block 5, Lawrence
Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 university).

,4 /*



y 2#334,3.1./.'

Page 21

BZA Minutes
9-23-80

be approved subject to the following conditions:
1. The front yard setback shall be reduced to 7.65 feet for

off-street parking purposes only, with no permanent
structures permitted to be erected thereon.

2. A 4 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for
use as a landscaped area.

3. The applicants shall submit two copies of a detailed
landscape plan, for the 4 foot side yard'areas adjacent
to the .parking lot and the 7.65 foot front yard setback,
to the Secretary of the Board for his approval. The plan
should irdicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

4. A 3-1/2 to 4 foot high solid masonry wall or fence constructed
of cedar or redwood shall be erected adjacent to and within
3 feet of the east and west edges of the paved parking area,
except the height of the fence shall be reduced to 3 foot in
the front 20 foot setback area. The 3 foot high fence shall
be continued along the front 7.65 foot setback except for
the point of access.

ADOPTED AT WICHITA, KANSAS, this 23rd day of September, 1980.

Angela Squires, Vice-Chairman
ATTEST:

Glen E. Lytle, Assistant Secretary

6. Other Matters.

Wa==iThere being no other matters of business, the meeting
was adjourned at 3:00 p.m.

Jack H. Galbraith

Secretary
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Case No. BZA 40-80 - Dennis R. Niedens, Prairie Homes, Inc.
900 North Tyler Road, Wichita, Kansas, pursuant to Section
2.12.590.B, Code of the City of Wichita, to reduce the
required front yard setback from 20 feet to 7.65 feet for
off-street parking purposes only on property zoned "B"
Multiple-family Dwelling District and legally described
as follows:

The west 76 feet of Lot 4, Block 5, Lawrence
Addition to west Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

LYTLE showed slides of the application area and reviewed
following comments from the Secretary's Report.

. r: :fr
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JURISDICTION:

The Board has jurisdiction to consider the variance request
under the provisions outlined in Section 2.12.590.B, Code of the
City of Wichita and the Board may grant the request when all five
conditions as required by the State Statutes are found to exist.

COMMENTS BY THE SECRETARY:

The applicant is requesting a reduction of the required
front yard setback from 20 feet to 7.65 feet for off-street
parking purposes only. It should be noted that the same

request has been previously approved by the Board of Zoning
Appeals as Case No. BZA 49-78, however, since that time there
is a dispute of ownership of the east 8 feet of the·applicant's

property. This apparently is a matter that will eventually
have to be decided by the courts.

Due to the amount of time that it may take to resolve the
dispute of ownership, the applicant has resubmitted this variance
request. This is necessitated by the fact, that with only 68 feet
of property, it is impossible to comply with one of the original
conditions of approval of BZA 49-78 which stated that - "an 8 foot
side yard setback adjacent to both the east and west sides of the
parking lot shall remain unpaved for use as a landscaped area."
The applicant has submitted a site plan which will provide only
4 foot landscaped area adjacent to the east and west edge of the
parking area.

a

The applicant has indicated that action is being filed in
Sedgwick County District Court to quiet title against all property
owner's to the east, but the applicant is wishing to proceed with 03
the project pending such determination by the court. Only in the s ki-*f 9
event that an adverse determination is received, will it be

necessary to reduce the landscaped area to 4 feet adjacent to the
east and west sides of the parking area.

It is the opinion of the Secretary that the application to

be considered at this time is essentially the same as considered
4' in Case BZA 49-78 and that the same criteria can be used to justify

the 5 conditions necessary for the granting of the variance.

UNIQUENESS:

It is the opinion of the Secretary that uniqueness can be
found due to the long, narrow configuration of the lot that makes
locating the units on the back of the property, with parking in
front the most logical site arrangement and that the excess width
of University provides adequate separation from properties to the
jouth.
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ADJACENT PROPERTY :
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It is the opinion of the Secretary that the granting of the
variance desired may not adversely affect the rights of adjacent
property owners or residents if amenities such as low screening
and intensive landscaping are provided to lessen the impact of a
parking lot extending into the front yard setback.

HARDSHIP:

It is the opinion of the Secretary that the strict application
of the provisions of the zoning ordinance may constitute an
unnecessary hardship upon the applicants inasmuch as they would
have to redesign their project to one aesthetically less pleasing.

PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of the
variance desired would not adversely affect the public interest
inasmuch as the parking area would be 7.65 feet from the sidewalk
and 27.65 feet from the curb.

SPIRIT AND INTENT:

It is the opinion of the Secretary that the granting of the
variance requested may not be opposed to the general spirit and
intent of the zoning ordinance inasmuch as the apartment units
will set back over 100 feet from the front property line and the
use of screening and landscaping can lessen the impact of the

»9?4 parking lot on the neighborhood.

RECOMMENDATION:

If the Board determines that the above five conditions can
be found to exist, it is recommended that the following conditions
be considered as conditions of approval:

11?4 ':;
6*fe» '4 : 1. The front yard setback shall be reduced to 7.65 feet for

off-street parking purposes only, with no permanent
structures permitted to be erected thereon.

2. A 4 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for
use as a landscaped area.

3. The applicants shall submit two copies of a detailed
landscape plan, for the 4 foot side yard areas adjacent
to the parking lot and the 7.65 foot front yard setback,
to the Secretary of the Board for his approval. The plan

should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

I : 6404· fe
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4. A 3-1/2 to 4 foot high solid masonry wall or fence constructed
of cedar or redwood shall be erected adjacent to and within
3 feet of the east and west edges of the paved parking area,
except the height of the fence shall be reduced to 3 foot in
the front 20 foot setback area. The 3 foot high fence shall
be continued along the front 7.65 foot setback except for
the point of access.

Re#:6
Em. LYTLE stated the CPO Council recommended 3-0 to deny the request

primarily because of the neighborhood objection to the project.

@19i

11
44#R

SQUIRES asked LYTLE if the objections were the same as
the last time.

LYTLE said they were not valid objections, in his opinion,
of the requested variance, but were objections of the location
of apartments on the property.

E#-li

JACOB asked LYTLE how many units, are planned. LYTLE replied 16.

GOEBEL stated what do they mean by the landscaping being
 located over the existing sewer line.

49

LYTLE replied it's the same that in occurs over 90% of the
residential property that the property owners put trees and shrubs
in utility easements.

SQUIRES replied, if she remembered correctly the sewer
37.}401 line was at the back of the property.
l ., / 1.

LYTLE replied, the sewer is located on the old alley along
the east property line.

boar
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SQUIRES asked if there was any more discussion from the
d, if the board wished to question the applicant.

Stanley Sweeny, 521 South Osage, spoke in opposition stating
that he lives near another apartment complex at Osage & University.
and reflected upon the problems related to the neighborhood as the
result of the occupants of the apartments and other rental units.
Someway we would like to restrain the number of apartment
residents in this area. People in the neighborhood want to
maintain the walk for their children. We don't want to

restrict the man from building on the property, but we want to
provide restriction on adding apartment complexes in the area.

Ut·

0016/mmt.
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KOPIETZ stated the problems to which he was addressing
not fall within the jurisdiction of this board. She

1 him do you think this would help you any if we did not
2 the variance? Would it solve all your problems? 96«1?*?62/ .*,
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Sweeny stated they haven't provided enough parking for the
number of units they propose. We are the ones who will have

to pay for their upkeeping.

Ii:92,15.,· ,

iikwx

GOEBEL stated he wanted to make a statement in reply
to Sweeny's response. I don't think its our place to judge on
the people who rent. I think they are trying to hold the
building to a residential type atmosphere. 55' is the

basic height limit in "B" family zoning which is basically a
5 level structure.

SQUIRES stated I know there are quite a few homes
converted into apartment homes and the cost is cheaper.

Jennifer Fagan, 824 University, stated she understood
that studio apartments are to be built there which means more
people are transient. They are allowing for 16 parking spaces
right now. You know there will be more friends, room mates,
more cars. Where are they going to park, out in the street
right where the children play? It seemed to her like they
are trying to build too many units for the amount of space.
First, it was 20 and now it is 16 units. I do not feel that

the utilities are adequate now.

;7

L

Ith·,0
LYTLE stated based on the lot area, they would be

permitted to build 23 dwelling units on the property. ¢:t¢gwaub.,
University street in this particular location is a much wider 54%46llfilli
street than other residential streets. It is 80' --here most are 60'. 1*fe

Fagan commented is is going to be a violation of my »es,%*////1/la/m:j
..2/a'.Jill.

company' s rights to have to park 1 to 2 blocks away.

SQUIRES commented that is a particular problem throughout
(ofagy..the older sections of the city. X43%9*'i·

KOPIETZ stated I think you are contradicting yourself. 15· r ..yok

They are asking for more parking so they won't be taking up
some of your space in your neighborhood. :2**Am:lillita

/*Al.li..
SQUIRES asked what can the applicant do if we deny this mi--

request. --==;i...045-ai*1*=N=b&2402 f

LYTLE stated that the applicant could redesign and build
23 dwelling units on this site. Ii/,11/1/Ii<

M'<imagg:imp#*

1* Fagan asked how was this land acquired by the applicant. .i
"Jimr

Harry Saums, Attorney representing the owner, stated they acquired 1%
the property by purchasing and paying for it. The legal

description is 76' and that is the way it has been for years 940*and years. :1442* *
5/»A· :f

The 16' alley that was vacated in 1930. The land goes /.# 31----
back from where it comes. We have filed a suit in District Court 14*..
to quiet the title. .%5 * /...

1»11«4414€42"*

4444

1*
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-1 1 · u,2-3*bl.

1,91

7173:91.Pt



L€

Page 19
BZA Minutes
9-23-80

SQUIRES asked if there was any more discussion.

GOEBEL stated am I right, that at the time this ground was
platted, Wichita didn't have a parking ordinance.

LYTLE replied, parking regulations were first introduced in
the mid 1940's. GOEBEL then replied, so the first 20-25 years
they could have developed up to 23 dwelling units with just one
parking stall. LYTLE replied yes.

SQUIRES asked if there was any more discussion.

MOTION: KOPIETZ moved, GOEBEL seconded
that the five conditions set out in Section

2.12.590.B, of the Code as necessary for the
granting of the variance has been found to
exist and that the variance be granted subject
to the conditions set forth in the Secretary's
Report. Motion passed unanimously. 4

The official action of the Board is reflected in the adoption
of the following resolution:

RESOLUTION NO. BZA 40-80

WHEREAS, Dennis R. Niedens, 900 North Tyler Road, Suite #7, 3%6%PR
Wichita, Kansas, requests a variance as provided in the required .41»Sf.

t342dpfront yard setback from 20 feet to 7.65 feet for off-street park-
ing purposes only on property zoned the "B" Multiple-family Dwell-
ing District and legally described as follows:

The west 68 feet of Lot 4, Block 5, Lawrence

Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

4%1

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 23, 1980, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

4
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'*24&04

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as the property is
of a long, narrow configuration that makes locating the units on
the back of the property, with parking in front the most logical
site arrangement and that the excess width of University provides
adequate separation from properties to the south; and

0%7©fl

WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
fect the rights of adjacent property owners or residents inas-
much as additional amenities such as low screening and intensive
landscaping are provided to lessen the impact of the parking
extending into the front yard setback; and

WHEREAS, the Board of Zoning Appeals has found that the
strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as the applicant would have to redesign their
project due to the conflict of ownership of the east 8 feet of
the vacated alley; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that the parking area would still be 27.65
feet from the curb along University; and

WHEREAS, the Board of Zoning Appeals has found that
granting of the variance desired will not be opposed to t
general spirit and intent of Title 28 (Zoning Ordinance)
much as the apartment units will set back over 100 feet f
the front property line and the use of landscaping will 1
the impact of the parking in the front yard setback; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

mi€

NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that this request for a variance
to reduce the required front yard ..etback from 20 feet to 7.65
feet for off-street parking purposes only on property zoned the
"B" Multiple-family Dwelling District and legally described as:

The west 68 feet of Lot 4, Block 5, Lawrence

Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

- 19--Ill* C.(....&0/*.%*,
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be approved subject to the following conditions:

1. The front yard setback shall be reduced to 7.65 feet for
off-street parking purposes only, with no permanent
structures permitted to be erected thereon.

2. A 4 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for
use as a landscaped area.

3. The applicants shall submit
landscape plan, for the 4 foot side yard areas adjacent
to the parking lot and the 7.65 foot front yard setback,
to the Secretary of the Board for his approval. The plan
should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding j.5.#2
residential neighborhood.

4. A 3-1/2 to 4 foot high solid masonry wall or fence constructed
of cedar or redwood shall be erected adjacent to and within
3 feet of the east and west edges of the paved parking area,
except the height of the fence shall be reduced to 3 foot in
the front 20 foot setback area. The 3 foot high fence shall
be continued along the front 7.65 foot setback except for
the point of access.

ADOPTED AT WICHITA, KANSAS, this 23rd day of September, 1980.

Angela Squires, Vice-Chairman

ATTEST:

Glen E. Lytle, Assistant Secretary

6. Other Matters.

There being no other matters of business, the meeting
was adjourned at 3:00 p.m.

Jack H. Galbraith

Secretary

wo copies of a detailed

-
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April 29, 1981

f432*

George E. Grist, P.A.
107 South Market. Suite 408
Wichita, Kansas 67202

Re: Subpoena Case No. 80 C 2384
Prairie Homes v. Sweney

Dear Mr. Grist:

Enclosed are the checks received by Mr. Shirkey and me thie
morning. It has been customary for our department to return
these to the Deputy delivering the subpoena. Today, however,
he did not want to take them back.

ah@Zieb

As I discussed with you by phone this afternoon, we had to
assume from the subpoena that you were interested in two BZA
case files on University although the instructions were to
bring all our records regarding properties at the 500 block
of South Osage. We have no records for the descriptions you
gave. Also, because of prior scheduled appointments, I was
inconvenienced all morning after receiving a subpoena without
having ever been contacted or alerted by you that we might be
requested to introduce evidence. Also, without having been
contacted, I have no idea as to what information from our
files you wish to introduce. As the subpoena stated, I called
your office approximately fifteen minutes after receiving it
(approximately 8:30 a.m.) and was not advised until after lunch
that no court had been assigned.

I have no idea why two people fron my division have been sub-
poenaed; both Shirkey and me. Shirkey is not reflected in
either of the files as being involved in either of the cases.
He did not make either of the presentations, nor is he assigned
to do so. I am elected as Secretary of the Board of Zoning
Appeals and in both cases there were different elected Assist-
ant Secretaries.

I would appreciate having you contact me by phone several days
in advance of aa expected hearing so that we can set a time to
go over the materials in the file that you want to introduce
as evidence. We will Xerox copies of any materials you want,

. UL.9......4....

$

21

0

2%•,9% ; 321

1-

I *449%* ·' 1(92'6#19,4:::i,4.41', 9, ;5:*,

. . i- 43,«C '. :' 6,

'I'Ch f 1..L.A.. .44 54#AK

re:/ : 1.

- 'I :,4,1 1



1

Page Two
George E. Grist
April 29, 1981

at cost. There is only one copy of several different maps in
the files that, if you want copies, they need either to be Al

Xeroxed and spliced together, or sent out for the copies you
need. Copies of our material, have been acceptable in the
past so that our files are not removed from the office 88
they are public records and must be available to all.

I am certainly available to assist you but do expect some
advanced warning.

Sincerely

Jack H. Galbraith lity
Chief Planner

JHG: el
(Enclosures (2) )
ec: H. R. Kuhn, Assistant City Attorney

300 West Douglas, Suite 330, Wichita 67202

i*&2964
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4/77   For Clerk's Ule Only

In The Eighteenth Judicial District DUCES TECUM

District Court, Sedgwick County, Kansas SUBPOENA 1
The State of Kanmas istc Case No. 80 C 2384
Sedgpick County

THE STATE OF WANRAR

JACK H. GALDRAITH

Board of Zoning Appeals

City Hall, 10th floor

Wichita, Kansas

LYNN SHIRELY / PLEASE GALLON RECEIPT

Board of Zoning Appeals OF THIS SUBPOENATO BE

City Iiall, 10th floor
ADVISED OF COURT AND
·J.'IMF. .

Wichita, Kansas GEORGE E. GRIST, 262-7479

$5.00 witnesq fees attached

Please bring with you all records regarding propertih@ '22 588 bl.it
of South Osage (wes: side of street) anc, alley and easementimbeh:12

CD

said properties.

WE COMMAND YOU to be and appear in your own proper person before the Judge of Division No.=4
of the District Court of the County of Sedgwick, at tile Court House in Wichita, County of Sedgwick, on the
_22&11day rof April , 19=21, at 9:000'clockib.M., of that day. then and there to testify on
behalf of the defendants in a certain controversy now pending and undetermined in said court,
whprpin Prairie Hornes, Inc. is plaintiff and fliles W. sweeney, et al Mefendant,

and this do you in nowise omit under the penalty of the law.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seal of said Court at my
omce in Wichita, this-21_day of April , A D. 19_Ill.

DOROTHY I. VAN ARSDALE
(SEAL) Clerk

Atty for defendants tintd
GEO*it'"'E.-GRIST, P.A. Deputy Clerk,

SHERIFF'S (MARSHAL'S) RETURN

Received this writ , 19__._. Served the same by delivering a certified copy
to each person named personally, at the times following, to-wit:

l 9 1q

1q 1Q

19 1Q

19 lq

Served the same by leaving a copy thereof at the usual place of residence, at the times following, to-wit:

4

19 19

l9 19

19 19

The following persons not found in Sedgwick County:
1q 19

19 19

PLAINTIFF'S ATTORNEY IName and Addrcul

GEORGE E. GRIST, P.A.
Shmiff (Marshal)408 Bitting Building

Wichita, KS 67202

nF.PUTY

,4kit



4/77 0 For Clerk's U* Only

In The Eighteenth Judicial District DUCES TECUM

District Court, Sedgwick County, Kansas SUBPOENA 1
ne State of Iian./8 f ste Case No. 80 C 2384
Sedgwick County

THE STATE OF KANRAR

JACK I:. GALDRAITH

Board of Zoning Appeals

City Hall, 1(th Cloor

Wichita, Kansas

LYNN SHIRELY '/ PLEASE CALL -O;N RECEIPT
Board of Zoning Appeals Or THIS SUBPOENA TO BE

TIME.
Wichita, Kansas GEORGE E. GRIST, 262-7479

$5.00 witness fees attached

Please bring with you all records regarding propertiks,at £4 0 MWck
of South Osage (west side of street) and alley and @as'amend behind
sdid properties.

WE COMMAND YOU to be and appear in your own proper person before the Judge-of DivRion Nd._,
?*?1?#tof the District Court of the County of Sedgwick, at tlie Court House in Wichita, County of Sedgck, o'nthe

29th Aprilday of , 1921-, atli-000·clock&2.M., of that day, then and there to testify on
behalf of th. dee fendants in a certain controversy now pending and undetermined in said court,

Prairie Homes, Inc.wherein is plaintiff anri Mi-les ·. . Sweeney, et al
liefendant,

and this do you in nowise omit under the penalty of the law.

IN TESTIMONY WHEREOF, I have hereunto set my hand and affixed the seal of said Court at my

omce in Wichita, this %2% day of April , A. D. 19_21

<69 94'
DOROTHY I. VAN ARSDALE

Clerk

1 4' f. Atty. for defendants

GE¥GE E. GRIST, P.A. Deputy Clerk.
V

SHERIFF'S (MARSHAL'S) RETURN

Received this writ , 19_... Served the same by delivering a certified copy
to each person named personally, at the times following, to-wit:

19 1q

1q 1Q

19 19

1q 1q

Served the same by leaving a copy thereof at the usual place of residence, at the times following, to-wit:
19 19

19 19

19 19

The following persons not found in Sedgwick County:
19 19

19 19

PLAINTIFF'S ATTORNEY (Name and Addre»)

GEORGE E. GRIST, P.A.
408 Bitting Building Sheriff (Marshal)

Wicnita, Id; 67202

DEPUTY
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THE CITY OF WitfA

j
i

BOARD OF ZONING APPEALS
CITY HALL - TENTH FLOOR

.%*62*12 #3 NORTH MAIN STREET

WICHITA. KANFAS 6702
£336) 268·44/

October 1, 1980

Dennis R. Niedens, President
Prairie Homes, Inc.
900 North Tyler Road, Suite #7
Wichita, Kansas

Re: Case No. BZA 40-80 %%14·f
Request for Variance

Dear Mr. Niedens:

Enclosed is a signed copy of the Resolution adopted by the
Board of Zoning Appeals on September 23, 1980, in connection
with your request for a variance to reduce the required front
yard setback from 20 feet to 7.65 feet for off-street parking
purposes only on property zoned "B" Multiple-family Dwelling
District and generally located on the north side of University
between Osage and Walnut Streets (818 University).

This Resolution reflects the official action of the Board
to approve your request, and sets out the conditions of approval.
It is forwarded to you for your information and files.

If you have questions concerning this matter, please call
our office.

P Sincerely,

Assistant Secretary

GEL: sad
Enclosure

cc: Columbian National Title Insurance Co., 216 W. Murdock, Wichita
Robert Feldner, Superintendent of Central Inspection (2)
Don Gisick, City Clerk
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RESOLUTION NO. BZA 40-80
fie

WHEREAS, Dennis R. Niedens, 900 North Tyler Road, Suite #7,
Wichita, Kansas, requests a variance as provided in the required
front yard setback from 20 feet to 7.65 feet for off-street park-
ing purposes only on property zoned the "B" Multiple-family Dwell-
ing District and legally described as follows:

¢AR 13€Ci *Afte
Ft"4

The west 68 feet of Lot 4, Block 5, Lawrence
Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

WHEREAS, proper notice as required by ordinance and by
the rules of the Board of Zoning Appeals has been given; and

WHEREAS, the Board of Zoning Appeals did, at the meeting
of September 23, 1980, consider said application; and

WHEREAS, the Board of Zoning Appeals has proper jurisdiction
to consider said request for a variance under the provisions of
Section 2.12.590.B, Code of the City of Wichita; and

e.&4

3*203*

WHEREAS, the Board of Zoning Appeals has found that the
variance arises from such condition which is unique to the prop-
erty in question and which is not ordinarily found in the same
zone or district; and is not created by an action or actions of
the property owner or the applicant inasmuch as the property is
of a long, narrow configuration that makes locating the units on
the back of the property, with parking in front the most logical
site arrangement and that the excess width of University provides
adequate separation from properties to the south; and

&49·*AD

1.1(4?,43::luw&.C:
1-,MAK..
r,q.9 41
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WHEREAS, the Board of Zoning Appeals has found that the
granting of the permit for the variance will not adversely af-
feet the rights of adjacent property owners or residents inas-
much as additional amenities such as low screening and intensive
landscaping are provided to lessen the impact of the parking
extending into the front yard setback; and

4936·

WHEREAS, the Board of Zoning Appeals has found that the , 2%.4/03/air.'

strict application of the provisions of Title 28 (Zoning Ordi-
nance) of which variance is requested will constitute unneces-
sary hardship upon the property owners represented in the ap-
plication inasmuch as the applicant would have to redesign their
project due to the conflict of ownership of the east 8 feet of
the vacated alley; and

WHEREAS, the Board of Zoning Appeals has found that the
variance desired will not adversely affect the public health,
safety, morals, order, convenience, prosperity or general wel-
fare due to the fact that the parking area would still be 27.65
feet from the curb along University; and

t.,
fey,

31@*A
6-/ E I

WHEREAS, the Board of Zoning Appeals has found that the
granting of the variance desired will not be opposed to the
general spirit and intent of Title 28 (Zoning Ordinance) inas-
much as the apartment units will set back over 100 feet from
the front property line and the use of landscaping will lessen
the impact of the parking in the front yard setback; and

WHEREAS, each of the five conditions required by Section
2.12.590.B, Code of the City of Wichita, to be present before
a variance can be granted has been found to exist.

f....
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NOW, THEREFORE, BE IT RESOLVED by the Board of Zoning Ap-
peals of the City of Wichita that this request for a variance
to reduce the required front yard setback from 20 feet to 7.65

feet for off-street parking purposes only on property zoned the
"B" Multiple-family Dwelling District and legally described as:

The west 68 feet of Lot 4, Block 5, Lawrence
Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

be approved subject to the following conditions:

1. The front yard setback shall be reduced to 7.65 feet for
off-street parking purposes only, with no permanent
structures permitted to be erected thereon.

2. A 4 foot side yard setback adjacent to both the east and
west sides of the parking lot shall remain unpaved for
use as a landscaped area.

3%443. The applicants shall submit two copies of a detailed
landscape plan, for the 4 foot side yard areas adjacent
to the parking lot and the 7.65 foot front yard setback,
to the Secretary of the Board for his approval. The plan
should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

4. A 3-1/2 to 4 foot high solid masonry wall or fence constructed
of cedar or redwood shall be erected adjacent to and within
3 feet of the east and west edges of the paved parking area,
except the height of the fence shall be reduced to 3 foot in
the front 20 foot setback area. The 3 foot high fence shall
be continued along the front 7.65 foot setback except for
the point of access.

ADOPTED AT WICHITA, KANSAS, this 23rd day of September, 1980.

Angela/ Squires,2 Vice-Chairman

ATTEST:

Gn E. Lytle, Asitant 'Secretary 9%

144?
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September 26, 1980

Donnis R. Niedens, President
Prairie Homes, Inc.

900 Worth Tyler Road, Suite 2 7
Wichita, Kansas

Ret Case No. BZA 40-BO

Neque,t for variance

Dear Mr. niodens:

At the regular meeting of the Board of Zoning Appeals on
September 23, 1980, your requeat for a variance to reduce
the required front yard getback from 20 feet to 7.65 feet
for off-street parking purpoiel only on property zoned
08" Multiple-family Lwolling Di,trict and generally located
on the north mide of university between osage and Walnut
Streets (418 university) was considered.

It waa the action of the Board to approve your request
subject to the following conditions:

1. The front yard letback shall be reduced to 7.65 feet
for off-,trait parking purpomei only, with no permanent
structures permitted to be created thereon.

A 4-foot lide yard *etback adjacent to both the east
and weit aides of the parking lot shall remain unpaved
for u•• a• a landicaped area.

3. The applicant, mhall submit two copies of a detailed
landscape plan, for thi 4-foot side yard areas adjacent
to the parking lot and the 7.65 foot front yard •etback,
to th, Secretary of the Board for hil approval. The
plan Ihould indicate the Bize, type and location of
plantings designed to afford maximum buffering to the
Burrounding residential neighborhood.

%4*18%¢6
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A 3-1/2 to 4-foot high solid maionry wall or fence
con,tructed of cedar or redwood shall be erected adjacent
to and within 3-feet of the ealt and west edgem of the
paved parking area, except the height of the fence /hall
1>0 reduced to 3-foot in the front 20-foot setback area.
The 3-foot high fence Ihall be continued along the front
7.65 foot setback except for the point of accesm.

A Resolution metting forth the official action of the Board
ii being prepared and you will be mailed a copy as soon as
the lignaturel of the Chairman and Secretary have beon ob-
tained.

12*41

you have any que,tions, please call our office. --
Sincerely youru,

El

Glen E. Lytle
A•mistant Secretary 1%3%/im'
GEL:sad

cc: Columbian National Title Insurance Co., 215 w. Murdock, hichita
Robert Feldner. Superintendent of central In*pection (2) 1>92¥15
Don Gizick, City Clerk i.

r >Im#.2:22'.9- • i

4

j



THE CITY OF WICHITA

OFFICE OF CITIZEN PARTICIPATION DATE September 22, 1980

To Glen Lytle, Special Assistant for Zoning

FROM Shirley Mast, CPO Administrative Aide

suBJEcr BZA 40-80: North side of University
between Osage and Walnut (818 University)

At their meeting of September 18, 1980, CPO Council "0" consi dered the captioned
case.

Eleven adjoining property owners were present and spoke in opposition to the
variance request. Concerns cited by the property owners were, increased traffic
related problems in the area, and possible sewer system problems because part of
the designed landscape is located over an existing sewer line.

No representative was present to speak in support of the application.

CPO Counci 1 "0" voted 3-0 to recomnend denial of the variance to reduce the
required front yard setback from 20 feet to 7.65 feet for off-street parking
purposes for the following reasons:

(a) overwhelming neighborhood upp#sition
to the variance request and

(b) i ncreased traffic related problems in
the area.

Please provide the Council's recommendation to the Board of Zoning Appeals when
the case is consi dered at the September 23 meeting.

ley ·ast
CPO Administrative Aide

SM:ml

Noted:

Sarah Gilbert
Assistant CP Coordinator

SEP 2 3 1980

METROPOLITAN PLANNING
Ant ITF In     -



SECRETARY'S REPORT
CASE NO. BZA 40-80

APPLICANT: Dennis R. Niedens, Prairie Homes, Inc.,
900 North Tyler Road, Wichita, Kansas

AGENT: Columbia National Title Insurance, Co.,
216 West Murdock, Wichita, Kansas

REQUEST: Variance pursuant to Section 2.12.590.B,
Code of the City of Wichita, to reduce the
required front yard setback from 20 feet
to 7.65 feet for off-street parking
purposes only.

GENERAL LOCATION: On the north side of University between
Osage and Walnut Streets (818 University).

ZONING: Subject property is zoned "B" Multiple-family
Dwelling District as are all adjacent
properties.

LAND USE: Subject property is vacant. Properties to
the east, west and south are developed as
single-family, however in the general
vicinity there are numerous two, three and
four-family dwellings.

COMMENTS BY THE SECRETARY:

The applicant is requesting a reduction of the required
front yard setback from 20 feet to 7.65 feet for off-street
parking purposes only. It should be noted that the same
request has been previously approved by the Board of Zoning
Appeals as Case No. BZA 49-78, however, since that time there
is a dispute of ownership of the east 8 feet of the applicant's
property. This apparently is a matter that will eventually
have to be decided by the courts.

Due to the amount of time that it may take to resolve the
dispute of ownership, the applicant has resubmitted this variance
request. This is necessitated by the fact, that with only 68 feet
of property, it is impossible to comply with one of the original
conditions of approval of BZA 49-78 which stated that - "an 8 foot
side yard setback adjacent to both the east and west sides of the
parking lot shall remain unpaved for UGe as a landscaped area."
The applicant has submitted a site plan which will provide only a
4 foot landscaped area adjacent to the east and west edge of the
parking area.
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The applicant has indicated that action is being filed in
Sedgwick County District Court to quiet title against all property
owner's to the east, but the applicant is wishing to proceed with
the project pending such determination by the court. Only in the
event that an adverse determination is received, will it be
necessary to reduce the landscaped area to 4 feet adjacent to the
east and west sides of the parking area.

Page 2
BZA 40-00

..=¥ey,

BZA AGENDA
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It is the opinion of the Secretary that the application to
be considered at this time is essentially the same as considered
in Case BZA 49-78 and that the same criteria can be used to justify
the 5 conditions necessary for the granting of the variance.
UNIQUENESS:

It is the opinion of the Secretary that uniqueness can be
found due to the long, narrow configuration of the lot that makes
locating the units on the back of the property, with parking in
front the most logical site arrangement and that the excess width
of University provides adequate separation from properties to the
south.

ADJACENT PROPERTY:

It is the opinion of the Secretary that the granting of the
variance desired may not adversely affect the rights of adjacent
property owners or residents if amenities such as low screening
and intensive landscaping are provided to lessen the impact of a
parking lot extending into the front yard setback.

HARDSHIP:

It is the opinion of the Secretary that the strict application
of the provisions of the zoning ordinance may constitute an
unnecessary hardship upon the applicants inasmuch as they would
have to redesign their project to one aesthetically less pleasing.

PUBLIC INTEREST:

It is the opinion of the Secretary that the granting of the
variance desired would not adversely affect the public interest
inasmuch as the parking area would be 7.65 feet from the sidewalk
and 27.65 feet from the curb.

E ... SPIRIT AND INTENT:

#93

¤39 -*593
f«..
fatit

It is the opinion of the Secretary that the granting of the
variance requested may not be opposed to the general spirit and
intent of the zoning ordinance inasmuch as the apartment units
will set back over 100 feet from the front property line and the
use of screening and landscaping can lessen the impact of the
parking lot on the neighborhood.

NEF'3
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RECOMMENDATION:
4.':I:

If the Board determines that the above five conditions can

be found to exist, it is recommended that the following conditions
be considered as conditions of approval:

1. The front yard setback shall be reduced to 7.65 feet for
off-street parking purposes only, with no permanent
structures permitted to be erected thereon.

2. A 4 foot side yard Betback adjacent to both the east and
west sides of the parking lot shall remain unpaved for
use as a landscaped area.

3. The applicants shall submit two copies of a detailed
landscape plan, for the 4 foot side yard areas adjacent
to the parking lot and the 7.65 foot front yard setback,
to the Secretary of the Board for his approval. The plan
should indicate the size, type and location of plantings
designed to afford maximum buffering to the surrounding
residential neighborhood.

A 3-1/2 to 4 foot high solid masonry wall or fence constructed
of cedar or redwood shall be erected adjacent to and within
3 feet of the east and west edges of the paved parking area, >94Lgft-except the height of the fence shall be reduced to 3 foot in
the front 20 foot setback area. The 3 foot high fence shall
be continued along the front 7.65 foot setback except for
the point of access.



BOARD OF ZONING APPEALS
Tenth Floor - City Hall

455 North Main, Wichita, Kansas 67202

September 1, 1980

NOTICE TO ADJOINING PROPERTY OWNERS:

CASE NO. BZA 40-80

An application has been filed by Dennis R. Niedens, 900 North Tyler
Road, Suite #7, Wichita, Kansas, pursuant to Section 2.12.590.B,
Code of the City of Wichita, requesting a variance to reduce the
required front yard setback from 20 feet to 7.65 feet for off-street
parking purposes only on property zoned the "B" Multiple-family
Dwelling District and legally described as follows:

The west 76 feet of Lot 4, Block 5, Lawrence
Addition to West Wichita, Sedgwick County,
Kansas. Generally located on the north side
of University in an area between Osage and
Walnut Streets (818 University).

./.

This application has been assigned case No. BZA 40-80, and will be
considered by the Board of Zoning Appeals at its meeting on Tuesday,
September 23, 1980, at 1:30 p.m., in the Board Room, First Floor,

appear if you so desire, either in person or by agent or attorney.
3 4 If you have any questions about this application, please call

City Hall, 455 North Main, Wichita, Kansas, at which time you may

268-4390 and ask for Lynn Shirkey or 268-4394 and ask for Glen Lytle.
It should be noted that the Citizen Participation Organization
Area Council may consider this case at its next meeting. Addi-
tional information about such a meeting may be obtained by callingthe CPO Office, 268-4516.

Jack H. Galbraith
Secretary

r
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40-#-0BOARD OF ZONING APPEALS
CASE NO.

CITY OF WICHITA, KANSAS
FILED „ ny o „ c.j

APPLICATION FOR VARIANCE

I. Name of Applicant Dennis R. Niedens as President of Prairie Homes, Inc.
Mailing Address 900 N. Tyler Roads Suite #7 Phone 722-8541

Name of Authorized Agenteolumbian National Title Insurance Co.
Mailing Address 216 West Murdock Phone 262-8231

Relationship of applicant to property is that of Owner
(Owner, Tanant, Lessee, Other)

1II. The variance requested is
.

-23%4

for property located '818 University 4U*i*r·*ansas 99«t' i

and legally described as: The West 76 feet of Lot 4, Block 5,

LAWRENCE ADDITION to West Wichita, Sedgwick County, Kansas.

in the City of Wichita; and which is presently zoned B
III. The applicant herein, or his authorized agent, acknowledges:

a. That he has received an instruction sheet concerning
the filing and hearing of this matter;

b. That he has been advised of the fee requirements
established by Section 2.12.580 of the Code of the
City of Wichita (Ordinance No. 36-596) and
that the appropriate fee is herewith tendered,

c. that he has been advised of his right to bring action
in the District Court of Sedgwick County to appeal thedecision of the Board.

d. that all documents are attached hereto as noted in
paragraphs 2, 3, 4, and 5 of the instructions.

dennis R. Niedians

Authorized 7.(¥ant

Columbian National Titl.1 Insurandk'-Ca.
By. PuL O'Rwual-, 71.0 President

OFFICL US} ONLY: Received in Office; of Segatary, -Dpard of ff,-3zoning Appeals, ¥23 0
together with appropriate tee of

Signed

-4

'l.fe

4%))



Z

The variance requested herein is exactly the same as the
variance on this property previously granted in Board of Zoning
Appeals Case No. 49-78, except the condition requiring screening
on a seventy-six foot lot should be amended down to a sixty-eight
foot lot on the parking area only, PROVIDED THAT it is judicially
determined that Applicant does not have legal title to the easterly
eight foot of Applicant's seventy-six foot lot which was the subject
matter of the original variance request.

In support hereof, Applicant states as follows:

1. Some of the adjacent property owners contest Applicant's
ownership of the easterly eight foot strip of Applicant's lot which
has caused a revocation of Applicant's original building permit
upon said property.

/:994

b*lfs<.

2. Applicant contends it has absolute ownership of said eight
foot strip and Applicant has a Title Insurance Commitment showing
fee title to all seventy-six feet vested in Applicant covering
the property in question. (See copy of Title Insurance Commitment
attached hereto and marked Exhibit "A".)

3. Applicant's attorney has further researched the question
of ownership of this eight foot easterly strip and supports the
Applicant's absolute ownership thereof. (See copy of letter from
attorney Harry W. Saums dated July 23, 1980, attached hereto and
marked Exhibit "B".)

4. Applicant is filing forthwith in the Sedgwick County District
Court a quiet title action against all easterly adjacent owners
contesting Applicant's ownership to said eight foot strip to quiet
title the contested portion, but Applicant cannot wait for a final
determination before commencing construction on the proposed project
without incurring severe financial losses.

5. Applicant's attorney has presented facts to the Wichita
City Commission requesting the re-issuance of the building permit
which was reviewed by John Dekker, City Attorney, and the City
Attorney recommended that this contingent variance application be
made and approved before any building permit could be re-issued.

6. Applicant has obtained a construction loan and is currently
being charged interest on said loan, thereby causing Applicant
considerable financial hardship each day the building permit is
withheld.

7. In the event of an adverse determination by the Sedgwick
County District Court against Applicant as to Applicant's ownership
of the eight foot easterly strip of land on the property in question,
attached hereto and marked Exhibit "C" is the alternate landscaping
plan for a sixty-eight foot lot which decreases the area of screening
on the parking area only, and would not materially affect or change
the original variance granted in Board of Zoning Appeals Case No.
49-78 except as hereinbefcre stated.

-47%02 :.,1 e
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COMMITMENT FOR 'JIT[.E INSURANCE

820 QUINCY STREET

1.hued by

LI

COLUMBIAN

NATIONAL TITLE
INSURANCE COMPANY

TOPEKA. KANSAS 66612

1

i
.i

Ed:6;+ 11 4
1/

1

(913) 232-0548

ey@*{
3*442.

521<7»•.....

Mt·034

Columbian National Title in,urance Company. a Kans.1, corporation. herein called the Company. for a .. .39.

Valuable conhideration, hereby commith to ibjue ith policy or policies of title inhurance. as identified in
Schedule A. in f'avor of the proposed Insured named in Schedule A. a owner or mortgagee of the ebtate or 4
intere,t covered hereby in the land described or re ferred to in Schedule A. upon payment of the premium, and ..
charges therefor: all ,ubject to the prmision, of Schedule A and B and to the Condition, and Stipulation
hereof.

Ihi, Commitment Nhall be effective only when the identity o f the p nom,Med insured and the am„unt it- the
p,ilicy or policie* wmtilted for have been inserted in Schedule A herecifby the Company. either al thetiment'
the i#uance ot this Commitment or by ·.ub,equent endorhement.F 4 49,

Thi, Commitment ih preliminary· m the mwnce of Much ptilicy or policie, of [ille inurance and all 133-21-4
l i ab il it y a nd o bl ig at ions here unde r shal l ce abe and termi nate one hund red e ighty 1 1 HO ) dam a tte r t he e ffect ive . -Opi#Fiuh

 date herecif „r when the p,Ai/y <ir p„licie c,mimitted fir slhk|t Aw¢. whichever tr uccur,. pro„ded that the - 6: 1'*P¢Jtailure to &11: huch policy or policie. i. not the fault 01 the Company .

il

IN WITNESS WHEREOF. Columbian National TI e Incurance Company liabcoued ith :orporate name T*-

and Neal tube hereunmaffhed on the Ate hhorn in Schedule A to becomee ft-ectne whencountersigned b)
eilher a Vice Preident. A„ihumt Vice President. Tre:hurer. Ashibkin[ Secre·lary or Validating Agent.

: . 2

tum

COLUMBIAN NATIONA[. TITI.E INSURANCI: COMPANY

Attest: KIL 0. O#J ' /
C()l'N·I·[>1QGNED: ,, r·Coi /7 Pre 'ident

Aulluirii,
*266.-4
Sill'al,1,

6% 79*3*liT?3*131?U:tu:*:T'.4*.....I.I....,Ii#151,2<6.'T..i#VIA139#FFEU:¢.T...;.T..ttli F
*pi·:f a

*R, .95>,™* .0, .· 4 €,9 & .I

1«
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CONDITIONS AND STIPULATIONS

2.

3.

4.

5.

The term mortgage, when used herein, shall include dced of trust, or other security instrument.
If the proposed Insured has or acquires actual knowledge of any defect, lien, encumbrance, adverse claim or other matter
affecting the estate or interest or mortgage thereon covered by this Commitment other than those shown in Schedule B hereof
and shall fail to disclose such knowledge to the Company in writing, the Company shall be relieved from liability for any loss
or damage resulting from any act of reliance hereon to the e xtent the Company is prejudiced by failure to so disclose such
knowledge. If the proposed Insured shall disclose actual kno„ledge to the Company, or i f the Company otherwise acquires
actual knowledge of any such defect, lien, encumbrance, adierse claim or other matter, the Company at its option may
amend Schedule B of this Commitment accordingly, but such amendment shall not :elieve the Company from liability
previously incurred pursuant to paragraph 3 of these Conditions and Stipulations.
Liability of the Company under this Commitment shall be only to the named proposed Insured and such parties included
under the definition of Insured in the form of policy or policies committed for and only for actual loss incurred in reliance
hereon in undertaking in good faith (a) to comply with the requirements hereof, or (b) to eliminate exceptions shown in
Schedule B, or (c) to acquire or create the estate or interest or mortgage thereon comered by this Commitment. In no event
shall such liability exceed the amount stated in Schedule A for the policy or policies committed for and such liability is sub-
ject to the insuring provisions and the Conditions and Stipu lations of the form of policy or policies committed for in favor
of the proposed Insured which are hereby incorporated by reference and are made a part of this Commitment except as
expressly modified herein.

6fi*

Any action or actions or rights of action that the proposed Insured may have or may bring against the Company arising out
of the status of the title to the estate or interest or the status of the mortgage hereon covered by his Commitment must be
based on and are subject to the provisions of this Commit„,ent.
In mortgage and/or purchaser under contract policies, Coni I,any will not insure against any loss or damage by reason of the
following:

3€4%

*44:·P ,·

a. Usury or claims of usury.
b. Any "consumer credit protection" "truth-in-lending", or similar law.

Since it is intended by this exclusion to afford no policy protection against loss arising from this source, no responsibility will
be assumed for non-compliance with closing or eqcrow instructions which require the closer acting in behalf of the Company
to determine ,···hether the performance of, or failure to perform, any given act constitutes compliance with, or a breach of,
the provisions of any such law.

-                                                                                           1.
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COMMITMENT FOR
SCHEDULE A LOS

Commi tment No.: 4539-80

June 25, 1980 @ 7:00 A.M.1. Effective dat,·

2. Policy or Policies to be issued. Amount

(a)  Owner's Policy ( ALTA, Standard Owner's form I
Proposed Insured: Prairie Homes, Inc., a Kansas Corporation

tb)  I»an Policy ( ALTA, Standlard [»un form 1 £216.000.00
Proposed Insured: Mid Kansas Federal Savings and loan Association

3. The estate or interest in the land dexcri|}ed or riferred ti, in this t·„nimilment and covered herein is fee simple

and as of the effective date hereof vebted in: Prairie Homes, Inc., a Kansas
Corporation

4. The land referred to in thi:; Conimitment ly described as follows:

A.s, 76 4.-: -- ..:. 4, Block 5
LAWRENCE ADDITION to West

Wichita, Sedgwick County, Kansas fb

f
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OMMITMENT FORM0
SCHEDULE H

1. The foi  .0, de the requirements to be complied with:
RecoN Mortgage exicuted by the duly authorized offlcer(s) of Prairie H,·--, Inc.,
a Kansas Corporation In favor of Mid Kansas Federal Savings and Loan Association
to secure the loan.

2. Lien Affldavt t and Statement exicuted by sel lers/and/or contractors, if any,
stating that •11 bills are pald for labor and/or material which might form the
basis for a materialmin's or -achanic's lien.

3. Furnish title company a certificate from a licensed surveyor, dated subsequent
to the record,Ing of required mortgage, showing no improvements to subject proe
perty prior to recording date of required mortgage.

4. Record release of mortgage dated April 16, 1980, executed by Prairie Homes, Inc.,
in favor of Cherokee Properties, Inc., in the original amount of $9,750.00, re-

i corded April 24, 1980, on Film 416, Page 937,

NOTE: Taxes for thi year 1979, In the original amount of *83.21, and prior
years are paid. Tax key number: D-429

441

1144*1744

II. Schedule B of the policy or policies to be issued will contain exceptions to the following matters unless the same are
disposed of to the satisfaction of the Company:

1. Defects, liens, encumbrances, adverse claims or other matters. if any created, first appearing in the public records or
attaching subsequent to the effective date hereof. but prior to the date the proposed insured acquires for value of

1record the estate or interest or mortgage thereon covered bv this Commitment.
2. General Taxes for the year 19_8(L. and all subsequent years, and special assessments

due or payable therewith.

3. Rights of parties In possession not shown of record, and questions of Ix,undary, location •if Impri,vemt·nts or any state
of facts dependent on actua] sun·ey for determination.

4iy4. Mechanic': I.ic·m if any not shown of record

CNTT-120-79 Hovised

I i'



HARRY W. SAUMS
ATTORNEY AT LAW

SUIT·E 730

FOURTH FTNANCIAL CE,i,rE
100 ...TH BROADWAY

WICHITA XANSAS 47/OZHARRY W SAUMS
PATRIC™ L 'OUGEATY

A£* Coo' 323 July 1980

CERTIFIED MAIL

RETURN RECEIPT REQUESTED

Ms. Ethel L. Sweney
Mr. and Mrs. Edwin L. Easley521 South Osage
527 South OsageWichita, Kansas 67213
Wichita, Kansas 67213

246
Mr. and Mrs. Frank T. Frase

Mr. and Mrs. Clarence E. Nutter528 South Osage
802 UniversityWichita. Kansas 67213
Wichita, Kansas 67213

Dear Ms. Sweney, Mr. and Mrs. Easley, Mr. and Mrs. Frase, andMr. and Mrs. Nutter:

I want to call your attention to a matter that concernsa problem that you all have in common with my client. PrairieHomes, Inc.

My client owns the west 76 feet of Lot 4, Block 5,Lawrence Addition to the City of Wichita, Sedgwick County,Kansas. According to the deeds to your properties, you eachown a parcel of land 50 feet wide by 150 feet deep, and your150 feet is the east 150 feet of Lot 4 in Block 5. Lot 4 inBloc>

- 200 feet north and south by 226 feet east and
west.

You can see that my client's 76 feet plus your respec-

26.·0336

51%,
tive 150 feet adds up to 226 met of ground running east andwest. It has come to our attention that each of you is claim-

7€f-5:.ing to own an additional 8 feet of ground on your respectiveeast-west dimension, so that you each appear to claim thatyou own a piece of ground that runs 158 feet east and westand 50 feet north and south.

Extbit g

1 KN

L.

0



40*S,

Ms. Ethel L. Sweney, et al. 23 July 1980

Page Two

An examination of the public records shows that you
received record title to lots 50 feet by 150 feet, and there

is an unbroken chain oft itle going back for many, many years

that, by successive conveyances, the west 76 feet was conveyed

until as now title to the west 76 feet rests in my client.

I assume that you are basing your claim to the vaca-

tion of a purported 16 foot alley and your assumption that

the vacated alley then went 8 feet to each of the abutting

property owners.

Our search of the public records discloses that a 16-

foot strip of land was deeded out of the west 76 feet of Lot

4 in Block 5 on 13 January 1917 co the City of Wichita. We
have been unable to find that the persons who made that con-
veyance had any title to said 16-foot strip; and, if they had
no title to convey, then the City could not have received any
better title than the grantor held, which was none.

In spite of that fact, you may, if you wish, assume
that the grantors in the 1917 deed had title to the 16-foot
strip that was conveyed to the City of Wichita. Or. 29 Septem-
ber 1930, the City of Wichita, by Ordinance Number 10-871,

vacated the alley. The Kansas Statute that was in effect at
the time of the vacation proceeding may be found in General
Statutes of Kansas of 1923, 13-443, which we quote for you in
its entirety:

433:·i-* 13-443 (43) Vacation and reopening of streets.

To vacate and close any street or alley or portion
thereof; and when any street or alley is vacated
it shall revert to the owners of land thereto ad-

joining on each side, in proportion to the frontage
of such land, except in cases where such street or
alley may have been taken for public use in a dif-
ference proportion, in which case it shall revert

'Ue
co the adjoining land in the same proportion as it

91% was Eaken from it: Provided, That when in the

opinion of the mayor and council it is necessary
to reopen such street or alley, it shall be re-
opened without expense to the city, except in
cases where permanent improvements may have been
erected thereon, and in such cases the city shall
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Ms. Ethel L. Sweney, et al. 23 July 1980
Page Three

pay to the owner of such improvements the value
thereof, which value shall be ascertained by three
disinterested appraisers, one of whom shall be
selected by the city and one by the owner of the t

improvements, and the two thus selected shall
select the third, and the award of said appraisers

240.12.t shall be binding on both parties, and the city
shall pay to the owner of such improvements the
value thereof before such street or alley shall
be reopened (L. 1903, ch. 122, §64; March 18).

As you can see, the law says that the property goes
back to the property from which it was taken.

You can, of course, check the contents of this letter
with your own attorneys, and I would be happy to discuss this
with each and all of you or with your attorneys.

On behalf of my client, it is respectfully requested
and demanded that you forthwith remove your fences eight feet
east to your original boundary lines so that your fenced
tracts will be 50 feet by 150 feet as deeded and my client
will have his west 76 feet as deeded.

please understand the importance of this matter. My
/·4*4 client's building permit has been suspended pending the reso-

lution of the 8-foot strip; and, as you know, my client plans94F»»·90•,--

to build a multiple housing unit on the west 76 feet and has
incurred substantial expenses including a heavy rate of in-
terest on a rather large construction loan, and every day that
my client is unable to start construction means that his
damages are increasing.

423193:

Based on the facts as I know them, you are actually
trespassing on my client's property and, if we are unable to
resolve the matter quickly, we will have to file suit to
quiet title and seek recovery of our client's damages.

If we could obtain your cooperation quickly, I would
ask my client to cooperate with you in some helpful way. I
thank you kindly for your attention to this matter. I' we

p./

.

1

3»2* '



e

diti
Ms. Ethel L. Sweney, et al. 23 July 1980

Page Four

have not heard from you within five (5) days, we will have
46.2%

to proceed with the necessary steps to protect our client
in this matter.

Very truly yours, 4%

HARRY W. SAUMS

kat

1.m
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OWNERSHIP LIST

All property herein is in Lawrence's Addition to West Wichita, Sedgwick
County, Kansas.

LOT & BLOCK PROPERTY OWNERS f€>
The S50' of the N60' of the Neal E. & Bettie J. Welty & Elnora A.
West 136' of Lot 3, Block 5 Welty 518 S. Walnut,

Wichita, Ks 67213 i&9

The East 50' of the West 100' of the Raymon E. Jr. & Tamara F. Pannell
South 140' of Lot 3, Block 5 832 University

Wichita, Ks 67213

The West 51' of the East 126' of the Robert W. & Marilyn Ledora Bledsoe
South 140' of Lot 3, Block 5 554 N. All Hallows

Wichita, Ks 67213

The S200' of the Ec.st 75' of Lot 3, John Douglas & Jennifer A. Fagan
Block 5 824 University

Wichita, Ks 67213

The West 50' of the South 140' of Randy 0. & Alisa K. Phillips
Lot 3, Block 5, and the North 50' of 836 University
the East 150' of Lot 4, Block 5 Wichita, Ks 67213

The West 76' of Lot 4, Block 5 Prairie Homes, Inc.

- ,-* · 900 N. Tyler
· Wichita, Ks 67212

The North 50' of the South 100' of the Edwin L. & Anna Easley
East 150' of Lot 4, Block 5 427 S. Osage

Wichita, Ks 67213

The South 50' of the East 150' of Lot Clarence E. & Florence Nutter

4, Block 5 802 University

Wichita, Ks 67213

The South 50' of the North 100' of the Ada Alexander, Frank T. & Maxine Frase
East 150' of Lot· 4, Block 5 525 S. Osage

Wichita, Ks 67213

41
The South 50' of the North 57.5' Joseph J. & Florence J. Oglesby
of Block 9 16171 W. Highway 54

Goddard, Ks 67052

The North 7.5' of Block 9 and the Leland E. McKenzie

South 42.5' of Reserve "B" 550 S. Osage
4 425· ./

Wichita, Ks 67213

The North 37.5' of Reserve "B" FAA.
and the Armando & Linda Ayala

South 50' of Lot 3, Block 4 535 S. Fern

Wichita, Ks 67213

The North half of the South half of Jack Leland & Mary Alice Johnson
Lot 3, Block 4 526 S. Osage

Wichita, Ks 67213

The South half of the North half of

Lot 3, Block 4
SthBP/ott & Sandra A. Johnson

, ,3¢dtais Unknown
The North 50' of Lot 3, Block 4 Lawrence E. & Carol L. Newby

520 S. Osage

Wichita, Ks 67213

The South half of the South half of Albert L. Mathews

Lot 2, Block 4 518 S. Osage 4424
Wichita, Ks 67213

d?,944.
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LOT & BLOCK PROPERTY OWNERS

The North half of the South half and the Jerome L. & Agnes E. Kessler

South 2' of the North half of Lot 2, Block 4 6715 Interurban

Wichita. Ks 67204

2

The South 48' of the North 98' of

Lot 2, Block 4

Ideal Homes of Wichita

1725 N. Clarence

Wichita, Ks 67203

The North 50' of Lot 2, Block 4 Les Jr. & Audrey P. Cullers
10624 Lynndale Drive
Wichita, Ks 67209

Lot 3, Block 8, Except condemned portion Elmer E. & Shirley M. Hunt
1248 S. Wichita

Wichita, Ks 67213

East 75' of Lot 2, Block 8, Except Charlie Henry
condemned portion 1 467 Woodrow Court

Wichita, Ks 67203

The West 47' of the East 122' of Lot 2, 6 Henry M. & Ruby L. Camien

Block 8, Except condemned portion 4; ··Address-Unknown-/68 7 3. UilL 472,3

The West 47' of the East 169' of Lot 2, Philip E. & Karen L. Wohlford

Block 8, Except condemned portion 817 University
Wichita, Ks 67213

Lot 2, Block 8, Except the East 169' and Harold Ralph & Evelyn Virginia Morris

Except condemned portion 819 University
Wichita, Ks 67213

South 50' of the North 150' of Lot 1, William L. & Cindra L. MeNeil &

Block 5 Rick D. MeNeil--R. R. #1,
Derby, Ks 67037

The North 100' of Lot 1, Block 5 Mary E. Webb
507 S. Osage
Wichita, Ks 67213

The South 50' of the East 150' of Clarence O. Wiegand

Lot 1, Block 5 517 S. Osage
Wichita, Ks 67213

The West 60' of Lot 1, Block 5, and Basil C. Overstreet

the East 75' of Lot 2, Block 5 1811 S. Topeka
Wichita, Ks 67211

The North 50' of the West 136' of Barton G. Bates & Deborah S. Carnahan

Lot 2, Block 5 P. 0. Box 1069

Wichita, Ks 67201

2 The South 50' o f the North 100' o f the Leon S. Hines

uv, West 136' of Lot 2, Block 5 506 S. Walnut

*%10:4 Wichita, Ks 67213

The South 50' of the North 150' of the Juanita B. Powell a/k/a Juanita B.
' West 136' of Lot 2, Block 5 Dougherty, Wilbur C. Powell & Russell

Lee Dougherty, as their interests may
appear--510 S. Walnut

44911 Wichita, Ks 67213

The South 50' of the West 136' of Lot 2, Loren A. & Truman E. Dyson
Block 5, and the North 10' of the West 136' 514 & 516 S. Walnut

23*2: of Lot 3, Block 5 Wichita, Ks 67213

 FL' 091 ·A*

%0 All streets and alleys within the scope The City of Wichita, Kansas,
2,§ of this list as Trustee for the Public

2.

29*43€9
Elfauti'
31.r, ;OA'»:AW
7,2424·2»*

0%2365*4

The Columbian National Title Insurance of Wichita, Inc., hereby certifies the fore-

going to be a true and correct list of property owners of all lots within a 200 foot
radius of The West 76 feet of Lot 4, Block 5, Lawrence's Addition to West Wichita,
Sedgwick County, Kansas, as shown by the last deeds of recdrd in the Office of the
Register of Deeds of Sedgwick County, Kansas, on this 21st day of August, 1980 @ 7:00A.M

COLUMBIA NATIONAL TLTLE INSURANCE OF WICHITA. INC .

4%349:

iffil
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PAYMENT NOTICE
City of Wichita

Elec Elev. Inap. Hse Moving Lic.

Mech Boiler Inap. Pav. Cuts Cert.

Plbg Exam Fees
Sewer Elev.
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Plan Rev. (P.W.) Cement

M S.P.

Planning
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