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Map No. 5143A&D Z-

Sec. DATA SHEET SCZ-

Twpo XZRMINEXE CONDITIONAL USE) cu- 259

Range Filed 10-27-82

ASSOCIATED CASE:

APPLICATION DATA: From to

1. Applicant: FriinriArinn Tne (non,lrl P Cmin Sr Prp q ) 01- .1

Address 8027 W Kellagg 67209 Phone 799-4771

2. Agent: Rvereff- C Feffig Rivitp 504 170 S Mprlrpt- 67707 ?67-7991

ENGR: IMa[EX P.E.C..P.A. (Garv Wiley) 1440 E.Enplish(1.Phone 262-2691
3. General Location: Southvast corner of Rnl in Drive anri 31 Rt St- South.

4. Proposed Use: Ran,1 & C.·r..irl lart-7-Artinn Oppr,tinn on Droverry 7.med "F"

C W Cre>t,412j'AREA DATA:

1. Acres: 120 i ft. by Et.1

2. Adj oining Zoning: E .Fl S T:F:·

3. Land Use: East .TE W.*367/ Me 00' VESouth NA/1321/62/OPAP
West F/oor) AA,-rrol- 1>(124 North r) PA, 11 m>a- 0(7(.6/

4. Sketch Plan Land Use is for:

5. Present Land Use is for: SARD FiT

6. Area (is) (is not) platted.

PROCEDURE DATA:

1. Zoning Committee by

2. MAPC Meeting:

Date Action

11-18-82 .44.- 6> /.-3.-2- 3-0-13 Z

52 oZ
C

-10 I

3. Governing Body (Bd. City Commissioners - Bd. County Commissioners)

Action Resolution

4.-NZTS

NOTES:

T9-214-1 CASE FILE

A

W
n

r

94'9.t{r

M¢GREGOR....LOCUS mi
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5143A&D - Map No,
Sec. DATA SHEET SCZ- 1

Twp. X{[0(XEK& CONDITIONAL USE) cu- 259

Range Filed ln-77-R9

ASSOCIATED CASE: 1-iu·

APPLICATION DATA: From to

1. Applicant: Frnin,1.1-irm Tnr InninIA P r'.4- q„ Pr.n Y .1- .1
Address 8077 W Mel 1.Eg. 679AQ phon,2.-6077

2. Agent: F.v„pt-r r 17.,·t-f a Ri,·le, gn/: 198 q M.··1.e *79n? 997. 794].
:i ENGR: CZERN P. E.C..P.A.(GarY Wilev) 1640 E.F.ne,14.1,(in Phon*69.9661

3. General Location: Solith/-f con,pr of Rnl·In nrivp And ellet- 4 gm,1,

4. Proposed Use: Ran,1 & f.-Air-1 Fv,·r -fl - npr.--,Fir.- r,n p·rnpir'-], Inneri "F" -

(<ACM,tr JAAAREA DATA:
1 2n J. lut D ft. by ft.)1. Acres:

2. Ad j oining Zoning: E •,w„ S "El, W lEi, N „R.50'6"E"

4. Sketch Plan Land Use is for:

5. Present Land Use is for:

6. Area (is) (is not) platted.

PHOTO DATA:

Taken by Date Time

42
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5143A&DMap No. Z-

Sec. DATA SHEET SCZ-

Twp. X10;KIKDa;0& CONDITIONAL USE) CU- 2.60

Range Filed ln-97-R7

ASSOCIATED CASE:

1 /2
0

CO

SECTION

WESTEMAN \

-0 1444

SANDPIT
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April 22, 1983

Ron Worley, County Zoning Officer

Jack H. Galbraith, Chief Planner - Current Plans

4%/if

CU-259 - Conditional Use Permit to allow expansion
of sand and gravel operation.

4 .V

Attached is a copy of the Resolution of the above County case,
adopted by the Board of County Commissioners on April 13,
1983, which sets forth the conditions of approval. Please note
in particular, condition number 10 which sets a one-year time
limit to bring to compliance.

Also attached is a copy of the approved operational and re-
development plan for your files an= information.

Jack H. Galbraith

Chief Planner

JHG:GLS:el

Attachments
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RESOLUTION « 9(- /9Eb ER#Fgam/A...Ilill

CASE NO. CU-259

A RESOLUTION TO ALLOW EXPANSION OF SAND .944'-
AND GRAVEL OPERATION IN THE "E" LIGHT
INDUSTRIAL DISTRICT ON CERTAIN LANDS
LOCATED WITHIN THE UNINCORPORATED
TERRITORY LYING WITHIN THREE MILES OF -*S' F 4.alls#p"mil,1

EITHER THE CITY OF WICHITA, THE CITY OF ..# i.l
HAYSVILLE, THE CITY OF DERBY, THE CITY --
OF MULVANE, THE CITY OF VALLEY CENTER, THE
CITY OF GODDARD AND THAT PORTION OF THE
AREA WITHIN THREE MILES OF THE CITY OF
CHENEY AS ESTABLISHED BY THE BOARD OF
COUNTY COMMISSIONERS ON OCTOBER 3, 1973,
ALL IN SEDGWICK COUNTY, KANSAS, UNDER
THE AUTHORITY GRANTED BY SECTION 9.A.5a
AND SECTION 11.E OF THE ZONING RESOLUTION Et¢ff*„m --
ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS .,-

OF SEDGWICK COUNTY, KANSAS, ON MARCH 3, 1958, 1914'
AND SUBSEQUENT AMENDMENTS THERETO. [**tai -

.t

k

BE IT RESOLVED BY THE BOARD OF COMMISSIONERS n-*
OF SEDGWICK COUNTY, KANSAS: 11&52*.

SECTION I. That after receiving a recommendation from
Wichi·ta-Sedgwick County Metropolitan Area Planning Commission and
after said Planning Commission has given proper notice and held
a public hearing as provided by law, and under authority granted
by Section 9.A. 5a and Section 11.E of the Zoning Resolution,
as amended, a Conditional use Permit to allow expansion of sand
and gnavel operation in the "E" Light Industrial District is
herebff approved on the lands legally described as follows:

09 Z
**1.....
flt·t - i »

The East Half of the Northwest Quarter of Section 11,
Township 28 South, Range 1 West of the 6th P.M.,
Sedgwick County, Kansas, lying East of the Wichita-
Valley Center Floodway, AND

The Northeast Quarter of Section 11, Township 28 ill

South, Range 1 West of the 6th P.M., Sedgwick County,
Kansas, lying Southwest of Interstate 235 and West
of the Missouri Pacific Railroad Right-of-Way. h jailll
Generally located at the southwest corner of Bolin 6. »d
Drive and 31st Street South. ....0.1-

SUBJEC'/ TO THE FOLLOWING:

122.

L. No stockpiling of sand or storage of equipment 41
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2.- The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by County
<bunselor, providing for the construction and/or
maintenance of a loop levee around the entire sandpit
oz portions thereof at such time as deemed necessary
by the Flood Control office or their successors of
office, and shall be constructed in accordance with
construction :pecifications, Section 1 through 4 1- . ...

9,01.".3'.me¥*".
Il/&:.Ell *42 gluy,

9'4 29·

' *32.

Z 44./%&5. -
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e 1/.
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inclusive, and maintenance specifications Sections i
1 and 2, of Construction and Maintenance Specifi- 64'Ii'Mill.Mid
cations as prepared by the Maintenance Division of
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors .0.-/AI'"icari/=
and assigns. (20?li..."I'"*/I'lli.

-3. The applicant shall proceed in accordance with the
operational sketch plan approved by the Metropolitan ..:.fl
Area Planning Commission, and shall excavate the 4(4214:.I

lake and form the banks as indicated on the approved
fili'i plan.

4. A minimum 58-inch high fence shall be constructed
completely around the perimeter of the excavation
area and plant operation area within one year of
the date of approval by the Board of County
Commissioners or the conditional use shall be null
and void. The fence shall be constructed and

maintained on no less than 7-foot steel posts,
with posts set not more than 16 feet apart. The

fence may provide for reasonable access gates in-
stalled at the same height and of the same construe
tion as tbe fence, which gates shall be kept locked
except when in use. Such fence and gates shall be
a minimuw: height of 58 inches and shall be of the
following types of construction:

a. A 48" or higher chainlink fence with three
or =Dre strands of barbed- wire; or

1%12*

b. A 48' or higher solid metal or solid masonry
fence with three or more strands of barbed
wim: or

c. A 42" or higher wood fence which may have
cracks or openings not in excess of five
percent of the area of such fence, with three
or mnre strands of barbed wire.

00'07 · ·':' ·1€129'

The term "barbed wire" shall mean any twisted wire with OBWF*p'.£4""m""m/*44
barbs spaced a minimum of 4 inches apart and placed at
the top of the fence and gates at an angle not to  3,

exceed 160 degrees facing away from the excavation.

L./

5- The earth shall be extracted to a minimum depth of six
19*20 feet below the normal water table as determined by

the City-County Health Department.

*. 6. To provide for bank stablization and safety of future
uses, the side slope of the excavation shall be no
more steep than five horizontal to one vertical.

7. All of the application area outside of the sandpit
lake shall be graded so as to drain into the lake.

8.. The sand plant operator shall be responsible for

a. Insuring that the loop levee elevation be
maintained.

b. That the grading of the area around the per-
imeter of the sandpit lake be maintained so
as to direct drainage toward the lake.

f€/1
c. Construction of any structure such as culverts,

ditches, ditch checks, riprap, etc., necessary
0241.-,:.1 to carry out this plan.

'.Jama=m.=%4

5164'6

*29:, 2

r£€. 1

922/57 2 +101
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9. The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or with-
in the excavation after approval of the conditional

=me/==44 use by the Board of County Commissioners.

le. The concrete and asphalt rubble piles shall be
f '.*1.*: leveled, used for bank stabilization or removed

from the site within one year of the date of
approval by the Board of County Commissioners

/&2el*'r. or the conditional use be declared null and void

cyr..

112. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

113. All slopes shall have vegetative covering consisting
of a peremnial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

.& .H r.

11. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifications and standards of these authorities.

[4. The proparty shall be platted prior to the issuance of
any zoning or building permits, except those necessary
for the sand excavation operation and a " stake" plant.

115. The applicant shall comply with Conditions 2 and 9
prior to the publication of the resolution establishing
the conditional use.

Ee,, 16. Any violation of conditions attached shall declare
the conditional use permit null and void.

53%

11./-/' 44¢ff
SECTION II. That upon the taking effect of this

Resolution, the notation of such Conditional use approval shall
be entered in the Official Zoning atlas on file in the Office
of the County Zoning Administrator and in the Office of the
Wichita-Sedgwick County Metropolitan Area Planning Department.

SECTION III. That this Resolution shall take effect
and be in force from and after its adoption and publication in

44% the Official County Paper.

*4.02 PASSED AND ADOPTED by the Board of County Commissioners
at Wichita, Kansas, this 1 3 day_Qf APR A , 19-23 .

41# A

. Chairman

f)f/// 0/ -
CIm:. 1-JIT> I Commissioner

Tom Scott

463 410'3
, Commissioner

ATTEST:

*1531 c <.I.

'Ffe-..7

Etic. i'.c:T»4i.r':At,

A k.,enr
Donald E. Gragg

*N ..4,+icl= -E.=.'.

.248.
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®tothy -1 3*Site, County Clerk

Approved as to form by County Counselor

dtp Wfllian D. I Rustin, County Counselor

¥iii I.
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W:CHITA-SEDGWICK UNTY 1-- 6 DATE

April 13, 1983
METROPOLITAN AREA PLANNING DED-ARTMENT

TO Donald C. Gisick, City Clerk

FROM G. Lynn Shirkey, Junior Planner

SUSJECT CU-259 - Sand and Gravel Extraction Operation.
Generally located at the southwest corner of
Bolin Drive and 31st Street South.

Attached are copies of two Covenants which were conditions
of approval on the above captioned case, by the Board of
County Commissioners at their meeting of April 13, 1983. These
Covenants should be filed directly with the Register of Deeds,
with the cost being billed to the .Planning--Departmen.

G. Lynn Shirkey -7(w
Junior Planner

GLS:el

Attachments

gilch
 14 1933
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COVENANT RUNNING WITH THE LAND

.6

FOUNDATION, INC., owner Of the following described

.tv. to-wit:

The east half of the Northwest Quarter of Section
11, Township 28 South, Range 1 West of the 6th
Principal Meridian, Sedgwick County, Kansas, lying
east of the Wichita-Valley Center Floodway, AND

The HREthmas-L-Qu.a.£1&Laf
South, Range 1 West of t
Sedgwick County, Kansas,
state 235 and West of th

Right-of-Way.

_221122.-11, Township 28
he 6th Principal Meridian,
lying Southwest of Inter-

e Missouri Pacific Railroad

391,

does hereby make the following declaration of restrictions,

limitations and use of said realty, and that said

declaration shall constitute covenants running with the land

and shall be binding upon all owners and their heirs,

successors and assigns:

26,1

4.F:4 ./ch.'·

If the construction of a loop levee is deemed
necessary by the County Department of Public
Works, or its successors of office, in con-

nection with conducting operations for the rem-
oval of sand and gravel from the premises, the
fee owner agrees to construct and maintain a
loop levee on the premises at such a location
as the County Department of Public Works may
direct, in accordance with construction speci-
fications, Sections 1 through 4, inclusive, and
maintenance specifications, Sections 1 and 2 of
Construction and Maintenance Specifications as
prepared by the County Department of Public
Works.

The above restrictions and agreements shall be deemed
*+-&-£*3<.It

1
covenants running with the land and shall not be amended,

deleted or changed without wirtten consent of the County

Department of Public Works, or its successors of office.
v--

In the event of the failure by the undersigned or any

-

successors of title to fulfill the obligation set forth

above within sixty (60) days after receipt of written notice

from the County Department of Public Works, or its

successors of office, then the appropriate governing body

may order such work done and maintained and charge the

1

O Fike

* . •- 1 : ·: Tt>,41.444?tf b itf>·13·91€.I:.;-·,93.'En,2.77'07;. :ti.'39.7-
g. :,**_:.T.'49.·:-2.il=XU:*·lj*u»,1.i...J*/42/444*44&JE=y A/WJ///

FZM'

197, 250
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i.,4 578 nfir 1396

entire cost of such construction and maintenance as a first

lien against said realty to be collected and foreclosed in
*Eel?*if

the same manner as a mortgage is foreclosed.

This instrument shall be recorded in the Office of the

Register of Deeds in Sedgwick County, Kansas, so as to

appear in the chain of title of said realty.

EXECUTED this 24th day of March, 1983.

FOUNDATION, INC.

Bv

WANDA CAIN, Authorized Officer

92%5
ACKNOWLEDGMENT

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on this 24th day of March, 1983,

State aforesaid, came WANDA CAIN, who is personally known to

me to be the same person who exeucted the foregoing

instrument of writing, and such person duly acknowledged the

the undersigned, a notary public, in and for the County and

execution of the same.

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, the day and year last above

.

wirtten. A

L._-/ NE*·say Public*-----

My Appointment Expires:

DEBORAH B. STEWART
E OTAR; FUBLIC

*tfud

..8493

1

0
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RESTRICTIVE COVENANT

KNOW ALL MEN BY THESE PRESENTS: That ;.' ''9.·'£/

.%24

>LI .1

The undersigned, FOUNDATION, INC., does hereby impose

upon the following described real property, to-wit:

The East Half of the ir.Ul¥es.t. Quarter of Section
U..UCQwnshin_ 28 South, Range 1 West of the 6th
Principal Meridian, Sedgwick County, Kansas, lying

East of the Wichita-Valley Center Floodway, AND

The Northeast Quarter of Section 11, Township 28
South, Range 1 West of the 6th Principal Meridian,

Sedgwick County, Kansas, lying Southwest of Inter-
state 235 and West of the Missouri Pacific Railroad

Right-of-Way,

D- -:14:444:212:'1-.- „ p'.''
11·112'. f  · .C:. C <*,t· ; rf U *,b· . .,u•**Al.,)14·U·kn;V'), . 0

*64%- b.41:..2KI
covenant to run with the land as follows:

1. No foreign matter, including but without limitation
to, rubbish, trees, car bodies or other trash shall be

deposited on the above described real property or within any
sand pit excavated thereon.

The covenant herein contained shall be binding upon the
undersigned, his successors in interest and assigns. The

said covenant may be enforced in any appropriate action in

any Court having jurisdiction thereof by the City of
Wichita, the County of Sedgwick or any member of the public
in whose favor and for whose benefit this covenant is made.

' 1..?'< 5475,

IN WITNESS WHEREOF, we have hereunto set our hands this

24th day of March, 1983.

FOUNDATION, INC.

./R

'rEW

4.*ty

8€51 4-6,10-• d AL-.*
WANDA CAIN

Authorized Officer

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on this 24th day of March, 1983,
before me, the undersigned, a Notary Public in and for the
County and State aforesaid, came WANDA CAIN, personally
known to me to be the identical person who executed the
within and foregoing instrument and acknowledged to me that
she executed the same as her free and voluntary act and deed
for the uses and purposes therein set forth.

,=9

i@*59%

1.&11*4

At«L

tik

12.····'

E:< »
IN WITNESS WHEREOF, I havi se* myl hand and 4 4/1.

official seal the day and year 1, 3,;ite pf. t '.7Dl2./j

.,V"'42
>r·

- I9 - No·eary Mubyd. ' ,
My Appointment Expires:

0, %94- l .%1ll cou,crv , tey==r-,A F.,
, DEBORAH B. STEWART

A ki. AR, PUEL.!J

..22. Myrj#''E F7
APR 20 29836 2*;737 r,r·17\LVES I

09%93:.,au
or

REGIWER OF

4 410
BETTE F. UcC:

k hereunto

as above ir

4,91>Y
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April 13, 1983

*fyi
Donald C. Gisick, City Clerk

G. Lynn Shirkey, Junior Planner

CU-259 - Sand and Gravel Extraction Operation.
'»08 Generally located at the southwest corner of

Bolin Drive and 31st Street South.

Attached are copies of two Covenants which were conditions
of approval on the above captioned case, by the Board of

County Commissioners at their meeting of April 13, 1983. These
Covenants should be filed directly with the Register of Deeds,
with the cost being billed to the Planning Department.

G. Lynn Shirkey
Junior Planner

GLS:el

Attachments

9.4-1/9
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COVENANT RUNNING WITH THE LAND
'1

FOUNDATION, INC., owner of the following described

realty, to-wit:

The east half of the Northwest Quarter of Section
11, Township 28 South, Range 1 West of the 6th

Principal Meridian, Sedgwick County, Kansas, lying
east of the Wichita-Valley Center Floodway, AND

The Northeast Quarter of Section 11, Township.28

Sedgwick County, Kansas, lying Southwest of Inter-
state 235 and West of the Missouri Pacific Railroad

Right-of-Way.

·452
does hereby make the following declaration of restrictions,

limitations and use of said realty, and that said

declaration shall constitute covenants running with the land tp t
and shall be binding upon all owners and their heir3,

successors and assigns:

If the construction of a loop levee is deemed
necessary by the County Department of Public

nection with conducting operations for the rem-

fee owner agrees to construct and maintain a

1753

South, Range 1 West of the 6th Principal Meridian,

Works, or its successors of office, in con-

oval of sand and gravel from the premises, the

loop levee on the premises at such a location
as the County Department of Public Works may
direct, in accordance with construction speci-
fications, Sections 1 through 4, inclusive, and
maintenance specifications, Sections 1 and 2 of
Construction and Maintenance Specifications as
prepared by the County Department of Public
Works.

The above restrictions and agreements shall be deemed

covenants running with the land and shall not be amended,

deleted or changed without wirtten consent of the County

Department of Public Works, or its successors of office.

In the event of the failure by the undersigned or any

successors of title to fulfill the obligation set forth

above within sixty (60) days after receipt of written notice

from the County Department of Public Works, or its

successors of office, then the appropriate governing body

may order such work done and maintained and charge the

*92
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entire cost of such construction and maintenance as a first

lien against said realty to be collected and foreclosed in
49°:·F?

the same manner as a mortgage is foreclosed.

This instrument shall be recorded in the Office of the

Register of Deeds in Sedgwick County, Kansas, so as to

appear in the chain of title of said realty.

EXECUTED this 24th day of March, 1983.

FOUNDATION, INC.

wKWbA CAIN, Authorized Officer

ACKNOWLEDGMENT

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on this 24th day of March, 1983,

the undersigned, a notary public, in and for the County and

State aforesaid, came WANDA CAIN, who is personally known to

me to be the same person who exeucted the foregoing

instrument of writing, and such person duly acknowledged the
execution of the same.

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, the day and year last above
wirtten.

Public-

My Appointment Expires:

DEBORAH B. STEWART
1.'OTARY PUBLIC

STATE OF 12,0 4
i

6%=.

J

,· L.Lith
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RESTRICTIVE COVENANT

KNOW ALL MEN BY THESE PRESENTS: That

The undersigned, FOUNDATION, INC., does hereby impose
ellon the following described real property, to-wit:

The East Half of the Northwest Quarter of Section
11, Township 28 South, Range 1 West of the 6th
Principal Meridian, Sedgwick County, Kansas, lying
East of the Wichita-Valley Center Floodway, AND

The Northeast Quarter of Section 11, Township 28
South, Range 1 West of the 6th Principal Meridian,
Sedgwick County, Kansas, lying Southwest of Inter-
state 235 and West of the Missouri Pacific Railroad
Right-of-Way,

covenant to run with the land as follows:
t.*9,481

1. No foreign matter, including but without limitation
to,' rubbish, trees, car bodies or other trash shall be
deposited on the above described real property or within any
sand pit excavated thereon.

The covenant herein contained shall be binding upon the
undersigned, his successors in interest and assigns. The

said covenant may be enforced in any appropriate action in
any Court having jurisdiction thereof by the City of
Wichita, the County of Sedgwick or any member of the public
in whose favor and for whose benefit this covenant is made.

IN WITNESS WHEREOF, we have hereunto set our hands this
24th day of March, 1983.

FOUNDATION, INC.

BALLJ» 4. U-..1
WANDA CAIN

MEP :1. Authorized Officer

STATE OF KANSAS, SEDGWI CK COUNTY, SS:

BE IT REMEMBERED, that on this 24th day of March, 1983,
before me, the undersigned, a Notary Public in and for the
County and State aforesaid, came WANDA CAIN, personally
known to me to be the identical person who executed the
within and foregoing instrument and acknowledged to me that
she executed the same as her free and voluntary act and deed
for the uses and purposes therein set forth.

IN WITNESS WHEREOF, I havfhereunto s* myl hand and
official seal the day and year lasR above 51;j/Eteyf. j

-Qary Fubtb·id_ ''
M.I Appointment Expires:

· DEBORAH B. STEWART
L STARY rual!:

9t·: &,ATE OF K .7

4»'rEe
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RECOMMENDATION FROM METROPOLITAN AREA PLANNING COMMISSION TO
BOARD OF COUNTY COMMISSIONERS

120 A
REQUEST FOR CONIDTIONAL USE PERMIT

CONSIDERED BY MAPC : 3-10-83

C , REQUEST FOR : Conditional Use Permit

REASON FOR REQUEST (AS PROVIDED BY APPLICANT) :

"To amend CU-33 to include the extraction of sand and
gravel in NW 1/4 of Section 11."

GENERAL LOCATION: Southwest corner of Bolin Drive and 3]st
Street South.

LEGAL DESCRIPTION:

(See excerpt from Planning Commission minutes of
March 10, 1983)

Ke

Ifff:
12*691.- APPLICANT: Foundation, Inc., et al, 8027 W. Kellogg.
44/•n•·r

AGENT FOR APPLICANT: Gary Wiley, Professsional Engineering Consultants,2$42/9,
1440 E. English.

1%9/.,It. PROTESTORS C LIST AGENT ) IF ANY: None,

4 23,3
SURROUNDIPS ZONING: North, "R-5" & "E"; East, South and West, "E".

LAND USE: Existing and South, Sandpit & Undeveloped; North, General
business S undeveloped; East, I-235 IIighway & Mo. Pac. Railroad; West,
Big Ditch.

PLANNING COMMISSION RECOMMENDATION:

That this application be approved subject to the following conditions:
(See excerpt from Planning Commission minutes of March 10, 1983).
Garaner moved, Wilson seconded and it carried unanimously. One vacancy.

A e..4· 6 A-0.44
ri- 0-0

4

91=

ACTION: 1. Concar with the findings of fact of the Metropolitan Area
Planning Cornicission, approve the application subject to the recommended
cconditions and adopt a resolution establishing the conditional use; or

2. Take such action as the County Commission deems appropriate.

J

ti .. 4.·Le'.242r"tf.:'rfc-11*liet: : fy€4%34Mattlj..:t », .
L- 04
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EXCERPT FROM PLANNING COMMISSION MINUTES OF MARCH 10, 1983

6. ese No. CU-2.59 - Foundation, Inc., et al request
,¥*9·13*30: tonditional Use Permit for the East Half of the North-ti23213?04?

.41¥@001*1,8/ ... 7. west Quarter of Section 11, Township 28 South, Range 1
im=.i West of the 6th P.M., Sedgwick County, Kansas, lying

east of the Wichita-Valley Center Floodway, AND, the
i Northeast Quarter of Section 11, Township 27-3Euth,

Range 1 West of the 6th P.M., Sedgwick County, Kansas,
lying Southwest of Interstate 235 and West of the

Missouri ?acific Railroad Right-of-Way. Generally
located al the southwest corner of Bolin Drive and
3lst Streat South.

fef

%

GALBRAIT.El pointed out land use, zoning and showed slides
of the genera.1 area. He reviewed the following staff report:

h*31
Ca¢MMENTS:

1. The foll ewing items should be considered by the Planning
Colnmissi,an in making findings of fact:

The applfcant is requesting a Conditional Use Permit to 2/.10-4
permit tlhe extraction of sand and gravel to include a
larger area from that previously approved by the Board of%' 6,:
County Commissioners on June 2, 1960, (CU-33). Subject ·14@2041'64 property· is zoned "E" Light Industrial and is located at
the southwest corner of Bolin Drive and 3lst Street South.

€.54%
?OR#i. .,

''a -r

An Operational Plan and a "sketch" Redevelopment Plan has
been submitted with the application. Although the
Operational Plan appears to be acceptable, the proposed

"sketch" is for residential redevelopment an# will require
a change of zoning prior to development inasmuch as 40,000
square fEe. is required per lot as zoned. It should be

pointed mut that the area in which subject property is
located'ks not projected for urban development and there-
fore any determination of actual lot size and area would
have to :bo reserved until such time ir the future the

actual redevelopment and platting of the property occurs.

The appi kant should be prepared to clarity the apparent
discrepa.My in the indicated limit of excavation on the
operatio.m plan and the fingers proposerl. on the redevel op-
ment plai.

2. A recommedation of approval by the Planning Commission
4 should be subject to the following recommended conditions:

1. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public-right-of-way.

Fe

2. 9·he applicant shall submit a restrictive covenant
uo the Planning Department, approved as to content 4*4*=
by the Flood Control Division and to form by County 1-i'™·i&**Cha. Counselor, providing for the construction and/or '. '32*.
maintenance of a loop levee around the entire sandpit 0...Ne.

p or portions thereof a€ such time as deemed necessary
by the Flood Control office or their successors of
office, and shall be constructed in accordance with
construction specifications, Section 1 through 4
inclusive, and maintenance specifications Sections
1 and 2, of Construction and blaintenance Speci f i- 1*4
cations as prepared by the Maintenance Division of
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors

and assigns.

L
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3. The applicant shall proceed in accordance with the -9//4

operational sketch plan approved by the Metropolitan
Area Planning Commission, and shall excavate the

.2//WONBENBNE'

lake and form the banks as indicated on the approved .--
plan. ,/

4. A minirarm 58-inch high fence shall be constructed
prior to the beginning of the excavation operation

¥P:lm*u V and stall be maintained along the perimeter of the
.ii*it':4 . excavation area and plant operation area on no less .MI'll'

than 7-foot steel posts, with posts set not more farte .9,-9...Il

than 16 feet apart. The fence may provide for
reasonable access gates installed at the same height
and of the same construction as the fence, which
gates shall be kept locked except when in use.
Such fence and gates shall be a minimum height of
58 .inches and shall be of the following types of
construction:

a. A 48" or higher chainlink fence with three
or more strands of barbed wire; or

b. A 48" or higher solid metal or solid masonry
fence with three or more strands of barbed
wire; or

A 48" or higher wood fence which may have
cracks or openings not in excess of five
percent of the area of such fence, with three
or more strands of barbed wire. /4&941 -

Py*gaei
05.9:*

The term "barbed wire" shall mean any twisted wire with .4,24(ell.W-™0.-=---.0.---,-

barbs spaced a minimum of 4 inches apart and placed at
the top of the fence and gates at an angle not to . avldizilliwilimiwiliall

C :·%3*20 exceed 160 degrees facing away from the excavation. ..%..N%*M

5. The earth shall be extracted to a minimum depth of
six feet below the normal water table as determined
by the City-County Health Department.

6. To provide for bank stablization and safety of
futixe uses, the side slope of the excavation
sha.ILL be no more steep than five horizontal to one
vertical.

7. All of the application area outside of the sandpit
lake shall be graded so as to drain into the lake.

8. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be
maintained.

ImEr

b. That the grading of the area around the per
imeter of the sandpit lake be maintained so
as to direct drainage toward the lake.

c. Constraction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this' plan.

The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or with-
in the excavation after approval of the conditional
use by the Board of County Commissioners.

-2-
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10. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
County .Engineer and shall be according to the
specifications and standards of these authorities.

t.0712 11. No commercial recreational activities, such as boating, tt.**'/Ap»-4rosu.. 82.f/12€/,n]$1

f - fishing, skiing, etc., shall be permitted in the area, RS======i

unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

12. All slopes shall. have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

13. The property shall be platted prior to the issuance of
any zoning or building permits, except those necessary #-il--Il... i.mmfor the sand excavation operation.

14. The applicant shall comply with Conditions 2 and 9
prior to the publication of the resolution establishing
the co:nditional use.

:4»7.· 1.3.

$4$-/9*G''I-·-311»·.0 I5. Any violation of conditions attached shall declare the
conditional use permit null and void. .

G? :

62. m
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SALBRAITH s·tated that part of this property was included

in a conditional use case considered in 1960. The new owner

desires to expand his operation into a tract of land to the
west that was no t in the previous application. He pointed out

the expansion of the lake to the west and the fingers going
further west that might be developed with some retsidential lots
at sane point in time. They realize that plattinU and lot size
have to be determined later. He said that Gary Wiley, agent
for tlte applicant, had indicated that the limits of their
excav,rtion is where the good sand is, and that the smaller
finge:rs would be to provide additional water area for some
lots :lin the futuze.

CALBRAITH stated that

clarification on the map to
is an appropriate expansion
cation, and would recommend
listed in the staff report.
recommended.

he felt there needed to be some
permit this. He stated that this

of a former Conditional Use appli-
approval subject to the conditions
He added that fencing is also

itid

GARY WILEY spoke in behalf of the applicant stating that
there is a conditional use immediately to the south of the site
that has been approved for the extraction of sand and gravel.
He stated that he did not have a copy of the staff report but
believed staff comments on this case to be the same as the
previous case (CU-258) and felt that there-will be no problem

<ta** with compliance.
:i=.....=*23At&*96.

BAMOUTH asked about the broken concrete along the banks.

WICEY stated that it will be used for riprapping along
the side:1:.

WALT WEELER, 2124 Garland, stated that he owns the property
to the north, directly across the street from the application
area. He stated for the record that he has no comments and

does not want to be involved in the monetary situation that
exists between Mr. Cain and Mr. Eisenring. He said he was not

choosing sides. As for the fencing, KEELER said that if this
request is granted additional fencing would be needed. MOSt

·44.44:*.
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of the property along the north, east and south sides of that
northeast quarter is already fenced, but the west side is not.
If and when the request is granted, some provision should be
made by the Commission for the extension of the fencing. He
felt that the rubble should be cleaned up and it could be done
in 60 days. Relative to Mr. Cain's desire to push his operation
westward Into the southwest quarter of Section 11, KEELER said
he could. support it if some conditions were added. He said

that Mr. Cain should submit a zoning change request from "E"
Light II,odustrial to "R-5" or "R-6" at this time. He felt that

the pretiant zoning would be detrimental to his and Mr. Kessler' s
land thad is residentially zoned. He read a letter from.Kessler

Brothers Incorporated stating that they, by way of the letter,
appointed Mr. Keeler as their agent to act in their behalf
concerning the above case. KEELER read the letter and presented
it to the Commission for filing.

ge,&19%

KEELER stated that he wanted it to be known that they had
no oppasition to the expansion of the operation to the west.
They walted protection in the future and do not want "2" Light
Indust¢ial zoning to be used again in the area.

GZRDNER stated that Mr. Keeler's request posed a problem
regarding "spot" zoning. KEELER stated that he was only ask-

ing fcu a change of zoning in the area directly between the
Big Ditich on the west, the railroad tracks on the east, the
half-section line on the south, and 3lst Street on the north.

UG.2.:
EnYOUTH stated that he thought the applicant would have

to "de,n zone" if he wants to develop residential uses.

CALBRAITH stated that only if the applicant built a mobile
home park would he have to down zone. The site is in the County
and residences are permitted in light industrial. Once it is

annexed to the City that will change. GALBRAITH further stated

lm9imm that the surrounding area is zoned light industrial, and he felt
that if anything was inappropriate it would be the residential
use. He said that MI. Keeler has come back in and down zoned
his p.imperty to the north, with an intent to develop residences
aroundl the lake. He said that the problem could be solved if
the a:Olicant was agreeable to file a zoning change at this

'fj time, hut he was not sure that the applicant wanted to down
zone at this time.

KELER stated that Mr. Kessler advised him that he has
the santa intention with his plot of land which is to the south.

GARDNER inquired about the length of time the conditional
use wozild be in effect. GALBRAITH said it was unlimited.

f€43.

LIOFTON asked Mr. Cain for his comments concerning the #31&

remarks made by Mr. Keeler.

.j,aa&

9

*97

0''it: ,%19?3CAIN stated that if it was going to delay the conditional
use permit he might go in later and do it, but he would like to 1.
go ahead and have his conditional use application approved.

BA,Amt..1,3 asked Galbraith for a clarification on what could
be done .,b <t having Mr. Cain come back for a zone change.

4

GALBy\JITH stated that the Commission could make such a
lequirement at this time. He said that although it is
unusual, it can be done. He said that the Commission could

Nequire that Mr. Cain file a zoning application to change the
zoning. That does not mean that this Commission or the County
Commission will approve the request.

-4-
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VILEY stated that sanitary sewer is available at this site
and some day it is going to develop. The sewer is in 31st
Street South and the area is servicable with sewer, water and
other utilities.. He said that the zone changes suggested by
Mr.. Keeler are not permitted in the County, and they would
hale to ask foy annexation. If that happens, the conditional
usa is no le,mjer valid and they would have to go the BZA. He

sasid his cl.iexts, at this point in time, know it will be
dimeloped a.ri probably with residential uses, but until such
a time as tikey know what they want to do, they prefer not to
file a changp and/or request annexation.

4

H
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44444%42
Le -0 :09**301GALBRAWTH said that prior to the meeting he was advised

that concenn was about noxious industrial uses that might occur
on this property. He said it might not be unreasonable for the
¢:ammission to attach a condition that this property would not
}be used for any other use other than the excavation of sand
until the property is platted. He suggested that Item 13
might cover this.

WILEY stated that, if in fact, the existing operation could
nemain, he would be agreeable to that condition. He also stated
that a stake plant is to be moved to this site at Mr. Worley ' s
auggestior. That building has not been built yet and a build-
Eng will }he built for the sand operation.

***tilt»?M
EPMA»f.'m
b*%994.:
k*3443-45·9i.1

Some discussion ensued regarding building permits for2 1

4,6&.':Wl the buildiings.

ACE

·'.YAM

MOTION: Having considered the factors as
contained in Policy Statement No. 10; taking
into consideration the mixed use character
of the general area; the light industrial
zoning on surrounding property; the sandpit
to the west; the suitability of the subject
site for sand excavation and the recommendation
of approval by staff; I move that we recommend
to the Board of County Commissioners that this
application be approved subject to the follow-
ing conditions:

1. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2. ghe applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by County
€bunselor, providing for the construction and/or

1 maintenance of a loop levee around the entire sandpit.f.: 41 on portions thereof at such time as deemed necessary1 by the Flood Control office or their successors of
office, and shall be constructed in accordance with
cinstruction specifications, Section 1 through 4
i.ic·Jilsive, and maintenance specifications Sections
1 una 2, of Construction and Maintenance Specifi- ,
catl.cns as prepared by the Maintenance Division of
the Chty of Wichita, Kansas; said covenant shall run
with dhe land and be binding on all owners, successors
and as:aigns.

®4*42444

/6.4277-939931*el*
M 3. The applicant shall proceed in accordance with the

4 ./P operational sketch plan approved by the Metropolitan
Area Planning Commission, and shall excavate the
lake and form the banks as indicated on the approved
plan.

Flar--*

4£Ylt
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4. A minimum 58-inch high fence shall be constructed
t??. completely around the perimeter of the excavation

ama and plant operation area within one year of
tle date of approval by the Board of County
,Cbmmissioners or the conditional use shall be null

and void. The fence shall be constructed and

maintained on no less than 7-foot steel posts,
with posts set not more than 16 feet apart. The

fence may provide for reasonable access gates in-
stalled at the same height and of the same construe
tion as the fence, which gates shall be kept locked
except when in use. Such fence and gates shall be
a minimum height of 58 inches and shall be of the
following types of construction:

a. A 48' or higher chainlink fence with three
or mcre strands of barbed wire; or

'b.t.' b. A 48' or higher sclid metal or solid masonry
fence with three or more strands of barbed

wire: or

il?2

c. A 48" or higher wood fence which may have , ./.cracks or openings not in excess of five 9*Mb

percent of the area of such fence, with three ** 3,122.-m:,

or more strands of barbed wire.
133*ip

The term "barbed wire" shall mean any twisted wire with
barbs spaced a minimum of 4 inches apart and placed at
the top =f the fence and gates at an angle not to
exceed 160 degrees facing away from the excavation. %93*i

5. The eartim shall be extracted to a mininillm depth of six
feet be.law the normal water table as determined by
the CitY-County Health Department.

6. To provide for bank stablization and safety of future
uses, the side slope of the excavation shall be no
more steep than five horizontal to one vertical.

7.. All of the application area outside of the sandpit
lake shall be graded so as to drain into the lake.

40- C.'

@00=8 4**la

8. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be - -
maintained.

b. That the grading of the area around the per-
imeter of the sandpit lake be maintained so
as to direct drainage toward the lake.

'll=./.'--&/

c. Construction of any structute such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this plan.

9. The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or with-
in the excavation after approval of the conditional
Use by the Board of County Commissioners.

t

10. The concrete and asphalt rubble piles shall be
leveled, used for bank stabilization or removed
from the site within one year of the date of

-6-
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al-proval by the Board of County Commissioners
or the conditional use be declared null and void.

11. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
dsainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
.tounty Engineer and shall be according to the
specifications and standards of these authorities.

112. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the'County

*13*fr, 4 Zoning Resolution and amendments thereto.

103. All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

14. The property shall be platted prior to the issuance of
any zoning or building permits, except those necessary
for the sand excavation operation and a stake" plant.

15. The applicant shall comply with Conditions 2 and 9
prior to the publication of the resolution establishing
the conditional use.

16. Any violation of conditions attached shall declare *j:
the conditional use permit null and void.

Gardner moved, Wilson seconded and it
carried unanimously. One vacancy.

33>aft:

4%51 -
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LAW OFFICES

FETTIS & MCCLURE

120 SOUTH MARKET

SUITE 504

WICHITA. KANSAS 67202
KEITH M. CUR/MAN

EVERETTC. FETTIS

DAVID R McCLURE 316-267-7251 OF COUNSEL

April 4, 1983

Jack H. Galbraith

Metropolitan Area Planning Department
455 North Main

Wichita, Kansas 67202

RE: Foundation, Inc.

Dear Jack:

We have redrawn the Restrictive Covenant and Covenant Running
with the Land and herewith enclose both documents.

Very lali. yours,

IVERETT C. FETTI S

ECF/dbs
enc

cc: Thomas E. Brown

t

t

APR 6 1983

METROPOLLTAN PLANNING
ROUTE 12 -

t
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COVENANT RUNNING WITH THE LAND

FOUNDATION, INC., owner of the following described

realty, to-wit:

The east half of the Northwest Quarter of Section
11, Township 28 South, Range 1 West of the 6th
Principal Meridian. Sedgwick County, Kansas, lying
east of the Wichita-Valley Center Floodway, AND

The Northeast Quarter of Section 11, Township 28
South, Range 1 West of the 6th Principal Meridian,
Sedgwick County, Kansas, lying Southwest of Inter-
state 235 and West of the Missouri Pacific Railroad
Right-of-Way.

does hereby make the following declaration of restrictions,

limitations and use of said realty, and that said
06*91- f

declaration shall constitute covenants running with the land

and shall be binding upon all owners and their heirs,

successors and assigns:

If the construction of a loop levee is deemed
necessary by the County Department of Public
Works, or its successors of office, in con-
nection with conducting operations for the rem-
oval of sand and gravel from the premises, the
fee owner agrees to construct and maintain a
loop levee on the premises at such a location
as the County Department of Public Works may
direct, in accordance with construction speci-
fications, Sections 1 through 4, inclusive. and
maintenance specifications, Sections 1 and 2 of
Construction and Maintenance Specifications as
prepared by the County Department of Public
Works.

The above restrictions and agreements shall be deemed

covenants running with the land and shall not be amended,

deleted or changed without wirtten consent of the County

Department of Public Works, or its successors of office.

In the event of the failure by the undersigned or any f
successors of title to fulfill the obligation set forth

above within sixty (60) days after receipt of written notice

from the County Department of Public Works, or its

successors of office, then the appropriate governing body

may order such work done and maintained and charge the



0

entire cost of such construction and maintenance as a first

lien against said realty to be collected and foreclosed in. %?96*

the same manner as a mortgage is foreclosed.

This instrument shall be recorded in the Office of the

Register of Deeds in Sedgwick County, Kansas, so as to

appear in the chain of title of said realty.
./

EXECUTED this 24th day of March, 1983.

FOUNDATION, INC.

WANDA CAIN, Authorized Officer

ACKNOWLEDGMENT

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on this 24th day of March, 1983,

the undersigned, a notary public, in and for the County and

State aforesaid, came WANDA CAIN, who is personally known to

me to be the same person who exeucted the foregoing

instrument of writing, and such person duly acknowledged the
execution of the same.

y,iW*

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, the day and year last above raN ··

wirtten.

0431./
-NE.dry Public-- -/

My Appointment Expires:

DEBORAH 8. STEWART
NOTARY FUDUC

24862:
STATE OF KA'.219,

4 ADA:

4

4¢N*k Law
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RESTRICTIVE COVENANT raf·1""'

KNOW ALL MEN BY THESE PRESENTS: That

The undersigned, FOUNDATION, INC., does hereby impose
upon the following described real property, to-wit:

The East Half of the Northwest Quarter of Section
11, Township 28 South, Range 1 West of the 6th 1

-               Principal Meridian, Sedgwick County, Kansas, lying
East of the Wichita-Valley Center Floodway, AND

The Northeast Quarter of Section 11, Township 28
South, Range 1 West of the 6th Principal Meridian, -

-             Sedgwick County, Kansas, lying Southwest of Inter-
-              state 235 and West of the Missouri Pacific Railroad

Right-of-Way,

4 :L.4:31 covenant to run with the land as follows:

1. No foreign matter, including but without limitation Ming..mi...u--<t...

:142«
to, rubbish, trees, car bodies or other trash shall be

deposited on the above described real property or within any
sand pit excavated thereon. Iltmfit*

The covenant herein contained shall be binding upon the
undersigned, his successors in interest and assigns. The
said covenant may be enforced in any appropriate action in ,/716.1%&,
any Court having jurisdiction thereof by the City Of

Wichita, the County of Sedgwick or any member of the public
in whose favor and for whose benefit this covenant is made. 0.-

IN WITNESS WHEREOF, we have hereunto set our hands this
24th day of March, 1983. .Mr.Sras-

FOUNDATION, INC.

1,/#ray'y

·,4·4.VG

91*40,11
.3***22»-&1

' i 2.2 i'94.
»+427/4...

.1.3. · I .ht@f@934<2.

*%42. t?'·f. '2;C:224 S 4.-

M-')t ZZ·J,co; d AL....u
WANDA CAIN

Authorized Officer

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on this 24th day of March, 1983,
before me, the undersigned, a Notary Public in and for the
County and State aforesaid, came WANDA CAIN, personally
known to me to be the identical person who executed the
within and foregoing instrument and acknowledged to me that
she executed the same as her free and voluntary act and deed
for the uses and purposes therein set forth.

IN WITNESS WHEREOF, I hav<hereunto se. myl hand and

official seal the day and year lasl above,%5'fty
f Ae<.4£ LUa.Jr

_...·/'0GRfary puthU- 2

€04t

•0&3-f
Q:?MA·kthf

7/If'

My Appointment Expires:
t-=

DEBORAH B. STEWART

.,9.5,2"  2-0:4 stt!11'F 213, I
L'A My A.FL:x). .204# 7 .
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) Published in The Daily Reporter on , 1983
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RESOLUTION ./
mill

CASE NO. CU-259

A RES.OLUTION TO ALLOW EXPANSION OF SAND
AND GRAVEL OPERATION IN THE "E" LIGHT
INDUSTRIAL DISTRICT ON CERTAIN LANDS
LOOITED WITHIN THE UNINCORPORATED
TER]RITORY LYING WITHIN THREE MILES OF
EIJBER THE CITY OF WICHITA, THE CITY OF
HAMSVILLE, THE CITY OF DERBY, THE CITY
aF MULVANE, THE CITY OF VALLEY CENTER, THE
CIrlY OF GODDARD AND THAT PORTION OF THE
KailA WITHIN THREE MILES OF THE CITY OF
CENEY AS ESTABLISHED BY THE BOARD OF
CUENTY COMMISSIONERS ON OCTOBER 3, 1973,
Ain IN SEDGWICK COUNTY, KANSAS, UNDER
1*E AUTHORITY GRANTED BY SECTION 9.A.5a
AUD SECTION 11. E OF THE ZONING RESOLUTION
An©PTED BY THE BOARD OF COUNTY COMMISSIONERS
<32' SEDGWICK COUNTY, KANSAS, ON MARCH 3, 1958,
AliD SUBSEQUENT AMENDMENTS THERETO.

Willi/:41:z' r: ,=.
. I -  -I'-#.- ..64- -Ill

***0926 -1 -2 r ···22 ./'6 .1
1*4%*T€.7.77.-ff..6 ..07

*iff: flit .'. 2 -t. 1. t· . ,- .

/?06.···
€4-5.9 4.' . :'

ME IT RESOLVED BY THE BOARD OF COMMISSIONERS
(IF SEDGWICK COUNTY, KANSAS:

SECTION I. That after receiving a recommendation from
Wichita-Sedgwick County Metropolitan Area Planning Commission and
after said Planning Commission has given proper notice and held
a public hearing as provided by law, and under authority granted
by Section '9. A. 5 a and Section 11.E of the Zoning Resolution,
as amended. a Conditional Use Permit to allow expansion of sand
and gravel :aperation in the "E" Light Industrial District is
hereby app·r,aNed on the lands legally described as follows:

The inst Half of the Northwest Quarter of Section 11,
Town.skip 28 South, Range 1 West of the 6th P.M.,
Sedgwick County, Kansas, lying East o f the Wichita-
Vall·ez Center Floodway, AND

The martheast Quarter of Section 11, Township 28
South„ Range 1 West of the 6th P.M., Sedgwick County,
Kansas, lying Southwest of Interstate 235 and West
of the Missouri Pacific Railroad Right-of-Way.
Generally located at the southwest corner of Bolin
Drive and 31st Street South.

SUBJECT TO Till FOLLOWING:

1. No atockpiling of sand or storage of equipment
shal]L occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2. The applicant shall submit a restrictive covenant
akE

to the Planning Department, approved as to content i.
by the Flood Control Division and to form by County

-:2 Counselor, providing for the construction and/ormaintenance of a loop levee around the entire sandpit
or portions thereof at such time as deemed necessary tesm

by the Flood Control office or their successors of 65¥ge
office, and shall be constructed in accordance with 494
construction specifications: Section 1 through 4 >t-

e. --Lt':Imed:fL e. 'h. 1

44*10,·lin..31%0-(3·Ji'.hi·.4· , „z.-· .f 14 .'A' k <K·9 2122222
l..:2@t¢*R:p.ikekNNG
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inclusive, and maintenance specifications Sections
1 and 2, of Construction and Maintenance Specifi-

cations as prepared by the Maintenance Division of
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors
and assigns.

MB
04,» 4

L
3/. The applicant shall proceed in accordance with the

operational sketch plan approved by the Metropolitan
Area Irlanning Commission, and shall excavate the
lake ind form the banks as indicated on the approved
plan.

-O--. 1.·44..

4. A minimum 58-inch high fence shall be constructed
coragetely around the perimeter of the excavation

5---'
· area and plant operation area within one year of

the fate of approval by the Board of County
Commissioners or the conditional use shall be null
and void. The fence shall be constructed and

maintained on no less than 7-foot steel posts,
wittlho posts set not more than 16 feet apart. The

ferne may provide for reasonable access gates in-
stedled at the same height and of the same construe

, tien as the fence, which gates shall be kept locked
ex=ept when in use. Such fence and gates shall be
a manimum height of 58 inches and shall be of the
foll]owing types of construction:

.

'87*57#*#6**J-
4048,9 ,9,22410: 4 3;,7·:·· P+2)9=

A 48" or higher chainlink fence with three
or more strands of barbed- wire; or

A 48" or higher solid metal or solid masonry
fence with three or more strands of barbed

wire; or

A 48" or higher wood fence which may have
cracks or openings not in excess of five udiey,'

percent of the area of such fence, with three 4*r
or more strands of barbed wire. W&#I-.

1.4*

891274%

'lff

The term "barbed wire" shall mean any twisted wire with
bary£ spaced a minimum of 4 inches apart and placed at
the top of the fence and gates at an angle not to
exceed 160 degrees facing away from the excavation.

5. The earth shall be extracted to a minimum depth of six
feet below the normal water table as determined by
the City-County Health Department.

A».

6. To provide for bank stablization and safety of future
usesr the side slope of the excavation shall be no·
more steep than five horizontal to one vertical. R

7. All of the application area outside of the sandpit
lake shall be graded so as to drain into the lake.

29%+

8. The sand plant operator shall be responsible for:

a. Insuiring that the loop levee elevation be 2*2
maintained. .i

*RRI_Nt

h. That the grading of the area around the per-
imeter of the sandpit lake be maintained so NIFQ
as to direct drainage toward the lake.

c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this plan.

358441

I.....

%Eff. ' -
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9. Tbe applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or with-
in the excavation after approval of the conditional
use by the Board of County Commissioners.

mETE773919 . P:0142;/899/

-95ER :' ,, ci·-173?*IP.
10:. The concr:ete and asphalt rubble piles shall be

leveled, used for bank stabilization or removed
from the site within one year of the date of
approval by the Board of County Commissioners
or the conditional use be declared null and void.

11

'02

19=12-49

I·3

E4

)15

The nat·aral drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifirations and standards of these authorities.

No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

All slapes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

The property shall be platted prior to the issuance of
any zoning or building permits, except those necessary
for the sand excavation operation and a "stake" plant.

The applicant shall comply with Conditions 2 and 9
prior b the publication of the resolution establishing
the conditional use.

i.: 4<93f·

86. Any vio.tation of conditions attached shall declare
the conditional use permit null and void.

·A'P«Q

SECTION II. That upon the taking effect of this
Resolution, the notation of such Conditional Use approval shall
be entered in the Official Zoning atlas on file in the Office
of the County Zoning Administrator and in the Office of the
Wichita-Sedgwick County Metropolitan Area Planning Department.

SECTION III. That this Resolution shall take effect

and be in force from and after its adoption and publication in
the Official County Paper.

PASSED AND ADOPTED by the Board of County Commissioners
at Wichita, Kansas, this day of , 19

Chairman

Jack Spratt

, Commissioner

Tom Scott

, Commissioner

Donald E. Gragg

ATTEST:

' : 37' 1* --44*417-0

922·03f,r********
4/I///1/lie-'*·4er--&*2.t,W»La....4,1/illilillilillwillillillillill/ma,trilt&:I: illi
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Dorothy K. White, County Clerk

(SEAL)

Approved as to form by County Counselor

William D. Rustin, County Counselor

339*

Y·

. 97 1

t

Awful: 0



I :.06/Y332'}.2'Lfet

11-9-

March 17, 1983

Everett C. Fettis
120 South Market

Wichita, Ks. 67202

Re: CUP-259 Conditional Use 23*F
Permit to allow expansion
of sand & gravel operation

Dear Mr. Fettis:

It has come to our attention that condition #14, relating to the platting
requirements for the above referenced case, in my letter of March 14, 1983
is incorrect. The MAPC recommended that a "stake" plant be allowed on the
site without having to plat. That recommendation was inadvertently not in-
cluded in my March 14, 1983 letter to you. The condition should have read:

14. The property shall be platted prior to the issuance of any
zoning or building permits, except those necessary for the
sand excavation operation or a "stake" plant.

The material that will be forwarded to the County Commission will include
the revised condition. If you have any questions, please call.

Sincerely yours,
0-·di:

Jack H. Galbraith

Chief Planner

JHG:ADC:sad

cc: Donald P. Cain, Sr., President, Foundation, Inc., 8027 Wes<· Kellogg,
Wichita, Ks. 67209

Gary Wiley, Professional Engineering Consultants, P.A., 1440 East
English, Wichita, Ks. 67211

Thomas E. Brown, Attorney, Century Plaza Bldg., 111 West Douglas,
Wichita, Ks, 67202

Walt Keeler, 2124 Garland, Wichita, Ks. 67203

Karl Kessler, Vice President, Kessler Bros., Inc., 1905 Southwest
Boulevard, Wichita, Ks. 67213

Ron Worley, County Zoning Officer

L

*66"I//
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METROPOLITAN AREA PLANNING

COMMISSION

CITY'ALL -- TENT'FLOOR

55 NORTH MAIN STREET

WIO.Il A. KANSAS 67202

0) 368·4561

March 14, 1983

Everett C. Fettis

120 South Market

Wichita, Ks. 67202

Re: CU-259- Conditional Use Permit to

allow expansion of sand & gravel
operation

Dear Mr. Fettis:

At its regular meeting of March 10, 1983, the Metropolitan Area
Planning Commission considered the above-captioned request for a
Conditional Use Permit to allow expansion of a sand and gravel
operation. The action of the Planning Commission was to recommend
that this application be approved subject to the following conditions:

1. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2. The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by County
Counselor, providing for the construction and/or
maintenance of a loop levee around the entire sandpit
or portions thereof at such time as deemed necessary
by the Flood Control office or their successors of
office, and shall be constructed in accordance with
construction specifications, Section 1 through 4
inclusive, and maintenance specifications Sections
1 and 2, of Construction and Maintenance Specifi-
cations as prepared by the Maintenance Division 0£
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors
and assigns.
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3. The applicant shall proceed in accordance with the
operational sketch plan approved by the Metropolitan
Area Planning Commission, and shall excavate the
lake and form the banks as indicated on the approved
plan.

4. A minimum 58-inch high fence shall be constructed
completely around the perimeter of the excavation
area and plant operation area within one year of
the date of approval by the Board of County
Commissioners or the conditional use shall be null
and void. The fence shall be constructed and

maintained on no less than 7-foot steel posts,
with posts.set not more than 16 feet apart. The
fence may provide for reasonable access gates in-
stalled at the same height and of the same construe-
tion as the fence, which gates shall be kept locked
except when in use. Such fence and gates shall be
a minimum height of 58 inches and shall be of the
following types of construction:

a. A 48" or higher chainlink fence with three
or more strands of barbed wire; or

b. A 48" or higher solid metal or solid masonry
fence with three or more strands of barbed
wire; or

c. A 48" or higher wood fence which may have 4453%
cracks or openings not in excess of five

4

percent of the area of such fence, with three
or more strands of barbed wire.

The term "barbed wire ' shall mean any twisted wire with
barbs spaced a minimum of 4 inches apart and placed at
the top of the fence and gates at an angle not to
exceed 160 degrees facing away from the excavation.

5. The earth shall be extracted to a minimum depth of six
feet below the normal water table as determined by
the City-County Health Department.

6. To provide for bank stablization and safety of future
uses, the side slope of the excavation shall be no
more steep than five horizontal to one vertical.

7. All of the application area outside of the sandpit lake
shall be graded so as to drain into the lake.

8. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be
maintained.

4 ·6.
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b. That the grading of the area around the per-
imeter of the sandpit lake be maintained so
as to direct drainage toward the lake.

c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this plan.

9. The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or with-
in the excavation after approval of the conditional
use by the Board of County Commissioners.

fer

10. The concrete and asphalt rubble piles shall be
leveled, used for bank stabilization or removed
from the site within one year of the date of
approval by the Board of County Commissioners
or the conditional use be declared null and void.

11. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifications and standards of these authorities.

12. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

13. All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a *%{1-
good sod cover to help prevent erosion.

14. The property shall be platted prior to the issuance of
any zoning or building permits, except those necessary
for the sand excavation operation.

15. The applicant shall comply with Conditions 2 and 9
prior to the publication of the resolution establishing
the conditional use.

16. Any violation of conditions attached shall declare the
conditional use permit null and void.
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Regarding conditions 2 and 9b, enclosed are sample covenants that need
to be revised for your clients use and signatures. These covenants

ty ;

along with 7 copies of the proposed plans should be submitted to our
office no later than March 25, 1983 so that subject case can be
scheduled for consideration by the Board of County Commissioners at
9:00 a.m., on Wednesday, April 6, 1983, in Room 320, Sedgwick County
Courthouse.

If you have any questions concerning this matter, please contact
our office.

Sincerely yours,

Jack H. Galbraith

Chief Planner

JHG:sad

Encls.

1/"IFT.

ce: Donald P. Cain, Sr., President, Foundation, Inc., 8027 West
Kellogg, Wichita 67209

Gary Wiley, Professional Engineering Consultants, P. A., 1440
East English, Wichita 67211

Thomas E. Brown, Attorneys Century Plaza Bldg., 111 West Douglas,
Wichita 67202

Walt Keeler, 2124 Garland, Wichita 67203
Karl Kessler, Vice President, Kessler Bros·, Inc., 1905 Southwest

Boulevard, Wichita 67213
Ron Worley, County Zoning Officer

4%052-i

Al.

L
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KESSLER BROS., INC.

1905 SOUTHWEST BOULEVARD
WICHITA KANSAS 67213

Telephone WH 3-4254

March 10, 1983

53+

To Whom It May Concern:

Be it known that I do hereby appoint Walt Keeler as my
agen. concerning Case No. CU - 259 before the Wichita, 4Sedgwick County, Metropolitan Area Planning Commission,
March 10, 1983. As our opinions coincide in the matter.
Mr. Keeler will be expressing my thoughts, wishes, and kef
concerns on the matter along with his own.

Sincerely,

.r-
Karl F. Kessler
Vice-President N.

.

L
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WICHITA-SEDGWICK COUNTY
METROPOLITAN AREA PLANNING DEPARTMENT

MAPC ILEARING DATE: 3-10-83

re.
,&•»·, .03+L·.41]4.·9 ,·24?.··•·P.y

Case No. CU-259 Request: Conditional Use Permit to

allow expansion of sand F

?05*
;4

41!

Location: Southwest corner of Bolin Drive & 3lst Street South.

Reason: To amend CU-33 to include the extraction of sand and gravel
in NW% of Section 11.

Acres: 120 Size: 1600' x 2640' (irregular)

Land Use Zoning

Existing Sand pit ': undeveloped 112" "IE"
North General business & undeveloped '-R-5" & "E"
East I-235 Highway & 210. Pac. Railroad "E"
South Sand pit & undeveloped NE"
West Big Ditch "IE"

Street right-of-way is adequate. Platted No

WL

:19%.4 '

History:
CU-33 Sand & Gravel Extraction. 5-26-60 HAPC Approve

6-02-60 BCot Anprove

-g COMMENTS:

The following items should be considered by the Planning
Commission in making findings of fact:

The applicant is requesting a Condi·'-ional Trse Permit to
permit the extraction of sand and gravel to include a
larger area from that previously approved by the Board of
County Commissioners on June 2, 1960, (CU-33). Subject
property is zoned "E" Light Industrial and is located at
the southwest corner of Bolin Drive and 31st Street South.

6
.41

An Operational Plan and a "sketch" Redevelopment Plan has
been submitted with the application. Although the

1 Operational Plan appears to be acceptable, the proposed
"sketch" is for residential redevelopment and will require
a change of zoning prior to development inasmuch as 40,000
square feet is required per lot as zoned. It should be

pointed out that the area in which subject property is
located is not projected for urban development and there-
fore any determination of actual lot size and area would
have to be reserved until such time in the future the
actual redevelopment and platting of the property occurs.

The applicant should be prepared to clarify the apparent
discrepancy in the indicated limit of excavation on the
operation plan and the fingers proposed on the redevelop-
ment plan.

2. A recommendation of approval by the Planning Commission
p.'97441 should be subject to the following recommended conditions:

&.. IN

1. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

..

FRY
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Page 2
CU-259

0
2. The apDlicant shall submit a restrictive covenant

to the Planning Department, approved as to content
by the Flood Control Division and to form by County
Counselor, providing for the construction and/or

construction specifications, Section 1 through 4

maintenance of a loop levee around the entire sandpit 2,·-
or portions thereof at such time as deemed necessary a.-bed-

by the Flood Control office or their successors of
office, and shall be constructed in accordance withinclusive, and maintenance specifications Sections 
1 and 2, of Construction and 'iaintenance Suecifi-
cations as prepared by the Maintenance Division of
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors
and assigns. %!:-S/*-I#-

3. The applicant shall nroceed in accordance with the 92,€*F
operational sketch plan approved by the ?ietropolitan

.af..22:: Area Planning Commission: and shall excavate the L ._1
44 plan.

lake and form the banks as indicated on the approved
.1

=Nh.29:Ut :

71

92£4 4,1
4. A minimum 58-inch high fence shall be constructed

prior to the beginning of the excavation operation
and shall be maintained along the perimeter of the
excavation area and plant operation area on no less
than 7-foot steel posts, with posts set not more
than 16 feet apart. The fence may provide for
reasonable access gates installed at the same height
and of the same construction as the fence, which
gates shall be kept locked except when in use.

$ Such fence and gates shall be a minimum height of
58 inches and shall be of the following types of

ID construction:

··b

**f44>.. :.

;B#%¥*11:

%33

a. A 48" or higher chainlink fence with three
or more strands of barbed wire, or

b. A 48" or higher solid metal or solid masonry
fence with three or more strands of barbed
wire; or

cracks or openings not in excess of five

nercent of the area of such fence, with three
or more strands of barbed wire.

The term "barbed wire' shall mean any twisted wire with
barbs spaced a minimum of 4 inches apart and placed at
the top of the fence and gates at an angle not to
exceed 160 degrees fae ini· away from the excavation.

5. The earth shall be extracted to a minimum depth of six
feet below the normal water table as determined by
the City-County Ii/alth Department.Rim544:«

»
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To provide for bank stablization and safety of future 3@alm=

uses, the side slope of the excavation shall be no
more steep than five horizontal to one vertical.

All of the application area outside of the sandpit lake
shall be graded so as to drain into the lake. S..7,442,4,

. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be
maintained.

==

b. That the grading of the area around the per-
imeter of the sandpit lake be maintained so
as to direct drainage toward the lake.

c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this plan. J

4 . .I·E'-0.2'' p .6 11/ 41'3,2 2..'- &1!>,•5 r4k7ff«Frfff-»
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9. The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory

to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or with-
in the excavation after approval of the conditional
use by the Board of County Commissioners.

10. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet148

$6'**ty with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifications and standards of these authorities.

11. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,

unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

12. All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a

9 4«: good sod cover to help prevent erosion.

13· The property shall be platted prior to the issuance of
any zoning or building permits, except those necessary
for the sand excavation operation.

14. The applicant shall comply with Conditions 2 and 9
prior to the publication of the resolution establishing
the conditional use. r

15· Any violation of conditions attached shall declare the
conditional use permit null and void.

0-,2-€4·
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LAW OFFICES

FETTIS & MCCLURE
120 SOUTH MARKET

SUITE 504

fty. EVERETT C. FETTIS WICHITA. KANSAS 67202 KEITH M. CURFMAN

DAVID R. McCLURE 316-267-7251 OF COUNSEL

25 February 1983

Jack H. Galbraith

Metropolitan Area Planning Department
City of Wichita

3455 North Main

Wichita, Kansas 67203

RE: Foundation, Inc.
CU-258 & CU-259

Dear Jack:

We have settled a portion of the lawsuit with Mr. Eisenring
and anticipate that he will withdraw any objections he has
as to any proceeding we are involved in as to the conditional
use permit. We, therefore, intend to proceed on March 10th
as I told you.

4%*

 triily-yeis'

ECF/dbs
cc: Thomas E. Brown

Donald E. Lambdin

MAR 1 1983

METROPOLITAN PLANNING
ROUTE 13 -UL---

L
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CU-259 - 16 "Notice to adjoining property owners" mailed 2-24-83 for
the MAPC meeting for 3-10-83.

1 to Ron Worley, County zoning officer

17 TOTAL
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WICHITA-SEDGWICK COUNTY
METROPOLITAN AREA PLANWING COMMISSION

CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24, 1983

NOTICE TO ADJOINING PROPERTY OWNERS:

This ia a notice of a request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in opposition to this request. The MAPC will consider the following
case in the City Commission Neeting Room, City Hall, First Floor,
455 North Main, Wichita, Kansas, at its meeting on March 10, 1983,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. CU-259

Conditional Use Permit to Establish a Sand and Gravel
Extraction Operation on Property zoned

"E" Light Industrial

9,9
The East Half of the Northwest Quarter of Section 11,
Township 28 South, Range 1 West of the 6th P.M.,
Sedgwick County, Kansas, lying East of the Wichita-Valley
Center Floodway, AND

The Northeast Quarter of Section 11, Township 28 South,
Range 1 West of the 6th P.M., Sedgwick County, Kansas,
lying Southwest of Interstate 235 and West of the
Missouri Pacific Railroad Right-of-Way. Generally
located at the southggst corner of Bolin Drive and 31st
Street South.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall. or by calling 268-4421.

Secretary

Robert A. Lakin

II
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December 8, 1982 1

Donald C. Cain, Sr., President
Foundation, Inc.

8027 West Kellogg iWichita, Kansas 67209
J 1

Re: CU-258 and CU-259 - Requests
Conditional Use Permits to
Establish Land and Gravel
Extraction Operation.

C«.<.·5·,·AKS P · -

@1*40
Amt.
2119»05=
.'·.4.Jer

Dear Mr. Cain:

21%440
*aff.,5.29
'·Al,:.#

This ia to confirm my telephone conversation with George Lee
of your firm on December 8, 1982 regarding the status of the
above referenced conditional use applications. AB i stated,
our legal counsel has advised us that based upon the nature
of the pending litigation between the "legal" and "equitable" ARAEowners of the two Bandpits, no further action should be taken 9%*Rby the Metropolitan Area Planning Commission until the

...Seiflitigation han been completed. Therefore, unless the litiga- 84*tion is resolved by December 16, 1982, the caes will need t37·24-to be deferred at the December 30, MAPC meeting. We need to 46'*2
know the status of the litigation by December 16 so we can '.4.f.

properly notify all interested parties and nearby property 940
owners.

-'13)94
If you have any questions regarding this matter, please call

At,E:,cme or Jack Galbraith at 268-4421.
t.

Sincerely, .M-
fittt

. Chambers,AICP 3.f*S
:*fa

Senior Planner
....01;0
t *94;*:..

1%29C:el
.:»¥29: Everett Fettis, 120 S. Market, Wichita 67202

Profesbional Engineering Consultants, Gary Wiley,
1440 E. English, Wichita 67211

.1':.7.03'g.
Victor B. Eisenring, 4620 W. 21st St. North, Wichita 67212
David N. Johnson, Attorney, 830 N. Main, Wichita 67203 ,.·I'Ni#lt<

I.01*R'4'

i

All

CC

.ni.ID,rl·'*-· ·

'·y41«2:;.
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THE CITY OF WICHITA

OFFICE OF Department of Law DATE Dec. 1, 1982 REMN'DEC 3 1982

METROPOLITAN PLAL '
To Robert A. Lakin, Director of Planning ROUTE E _

FROM H. R. Kuhn, Ass't City Attorney -

SUBJECT Authorized Signatures on
Conditional Use Applications

This is in response to your memo of November 22, 1982 concerning
certain conditional use applications signed by an "equitable"
owner 05 the real property involved to which the "legal" owner
has taken vigorous exception. Because of the unusual features of

the case I felt it advisable to check out and review the two Sedg-
wick County District Court cases that are pending between the
"owners"and which, to some extent, involve the authorized use of
the property in question.

Absent a contractual dispute between an "equitable" and " legal"
, owner over the use of the subject property, the general and pre-

vailing view would seem to confirm your understanding that the
possessor of an equitable title should be treated as an "owner"
of property under the planning and zoning statutes and regulations.
This is assuming, of course, that a more definitive provision of
"owner" is not set forth in the statutes or the regulations.
Kansas and other courts have taken this position as to an "owner"
in other types of statutes and I believe the courts would apply
the same reasoning in zoning and planning matters if called upon.
I have been unable to find any case law addressing the specific
questions presented in the matter at hand.

A review of the pending litigation between the "legal" and "equit-
able" owners of the subject property reveals that the owner of the
fee title (legal) is seeking to foreclose and terminate the pur-
chase agreement and, thus, eliminate any and all ownership claims
of the present "equitable" owner. This being the case, it is my
opinion that no further action should be taken by MAPC in connection
with the conditional use applications until the ownership and/or
permitted property uses have been judicially determined. These

questions flow directly from the purchase agreement which is the
subject matter of the litigation.

As to the two specific questions posed by you in your memo I would
respond :

(a) Because of the direct challenge to the ownership of
Foundation, Inc. and its use (depiction) of the property involved
by the record title holder ( legal owner) in the pending court pro-
ceedings, the applications for conditional ilse permits should be
held in abe-vance until the matter has been judicially resolved.

(b) It is my opinion that the Order of June 30, 1982 is
sufficient to prohibit Foundation, Inc. from seeking a conditional
use permit if the permit sought would permit excavating beyond the
two hundred (200) feet area as defined in Permit No. Cu-133.

Rg5At*Erd,-hi
HRK/mb ME-12?lin,- iM,s ' t CrE*t:60rney
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H. R. Kuhn, Assistant City Attorney

November 22, 1982

mk

1

ty,

Robert A. Lakin. Director of Planning

Authorized jignatures on CU-258 and CU-259.

P/..2.-

On November 4, 1982, the MAi C considered a conditional use
application (CU-258) that would, if approved, amend an existing
conditional use. During the discussion, a question was raised
of whether or not the application was properly signed because
the fee title owner did not sign the application. The MAPC

requested that we seek an opinion from our legal counsel about
this question. Tho question would also relate to a socond
conditional use application (CU-259) that has boon filed. The

second application. scheduled for the November 18 MAPC meeting
will bo deferred until December 30, 1982, at which time it
will be considered along with CU-258.

Fll-Of'.-6.
152,4 i.of f

99*foj'
.-09.Y· 4

1 672

Thi fee title owner of the property in the two conditional uses, 1*20,1

Victor Usenring, sold the two jandpits to Foundation, Inc. on
December 7, 1978. Under the purchase agreement (copy attached)
the titles for the properties would be transferred to Foundation,
Inc,, the day that the last payment was made in 1988. Total
purchase price of the two sandpits was $545,000. Foundation,
Inc. made a $150,000 down payment, leaving a $395,000 balance
that would be reduced by quarterly payments of $19,000. The
quarterly payments were to be made to an escrow agent, whose
records (attached) show that on May 5, 1982, there was a €102 .2-

$207,378 unpaid balance. In October 1982, Foundation, Inc.

Submitted a payment to the District Court. Thus, Foundation.Inc.
has paid 62% of the purchaso price which would seem to make
them an equitable owner having a substantial interest in the ./.04
propertiei. 37€4Seliz

.ar» 414-

302*44
78.IM:

It has boen our understanding from discussions with City and
County legal staff that an equitable owner has the right, to
lign applications as an owner, for zone changes and conditional
uses. However, we do not have any written opinions to that
effect. Thus, when the application was submitted with a letter
from their agent stating that Foundation Inc. was purchasing
the property from Disenring, had mado several paymonts and was
not delinquent, I felt that tho application was valid and in
turn accepted it and h,ve processed it to the point of a public
hoaring.

L

lf=



%K

et'
4-

1-11./.ihit

k

Ebi)) p.#Mill,i=ms.

m

473*

. Page Two
H. R. Kuhn

m@:EMU• ·r·. November 22. 1982

614*.

&4
.ta=

The State statutes that we are operating under (LS.A. 19-2927,
et. meg.) do not pecifically state who may request a change of
zoning. Section 11-2-3 Conditional Uses, of the County Zoning
Resolution, states that applications for conditional unes shall
be on form approved by the Commission. Years ago the MAPC

did approve the form. Section 14-C, application for a change
in zoning does require that An "owner of the property must:
sign the application".

p t'* ./
elf(fi
Pt'-4.90

It would seem that once a purchase contract has been entered into
and in held by an escrow agent, that the buyer (Foundation, Inc.)
depending on tho amounts involved, acquires an interest und
ownership in the property. Assuming that the terms of the
contract woro being met, it would seem that the ownership of
the property would be held by both parties and either could
sign an application for a zone change or a conditional use. If
ono party did not want thi proposed change or conditional uso
approved they would have two options. The first would be to file
sufficient protest potitiong provided for in the County Zoning
Resolution for Conditional Ute cases and for zoning under

ESA 19-2932 and the County Zoning Resolution, that would
require a unanimous vote of the County Commission. Secondly,
they could file an action in district court against the
other party.

444%

9047
faphe

90**44

919€»»»

**44
3*44194

tty?
374.94.,4,4

{425%
APAR.
tA?.·:

Another issue that was brought out at our hearing is that
Foundation, Inc. and Victor Elsenring aro currently in litigation
Over the validity of the purchase contract. On June 30, 1982, a
journal entry (copy attached) was made that temporarily restrain-
ed Foundation, Inc. from violating tho term of the existing
Couditional use (CU-133). In addition Foundation, Inc. wai
to fill the aron that had boon excavated in violation of

CU-133 and required to remove some debris. Lisonring was required

to remove all paint barrels. CU-133 established a line beyond
which excavation was prohibited, however, some encavation was
done beyond that line. The now conditional use, if approved,
would move the excavation limit line and make the existing
excavation legal. Tho attorney for Eisenring (who contands
the application il improperly brought) argues that the court
order prohibits the filing of the case.

Based upon th• above. it 8•ems that there ar• two questions
relating to tha ability of Foundation, Inc. to sign an appli-
cation for a conditional use. First, b Foundation, Inc.
considered an owner of the property under thi State statutes
and thi County Zoning ResolutionT Secondly, does the June 30,

*9*94#1"#.4##,4,"#-214014',.*, %<4„$"M,A+P 
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Page Three
H. R. Kuhn

November 22, 1982
96.
5

journal entry prohibit F oundation, Inc. from seeking approval
of c new conditional user

Pleas• furnish pto an opinion so we can advise the MAPC. If
you havo any questions, need additional information. or wish

to discus, this mat,or, please call.

Robert A. Lakia

Director of Planning

HAL :A DC :01

Attachments

cc: John Dekker, Director, Law Department

William D. faith, County Couns,lor

'*f·

94£26

I.
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CU-259 - 17 "Notice to Adjoining Property Owners" mailed 11-4-82 for
the MAPC meeting for 11-18-82.

1 to Ron Worley, Director of County Department of Building,
Planning and Codes.

18 TOTAL
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WICHITA-SEDGWICK COUNTY

METROPOLITAN AREA PLANNING COMMISSION
CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET

WICHITA, KAGSAS 67202-1688

November 4, 1982

NOTICE TO ADJOINING PAOPERTY OWNERS:

This is a notice of a request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (HAPC) meeting in support or
in opposition to this request. The MAPC will consider the following
case in the City Commission Meeting Room, City Hall, First Floors
455 North Main, Wichita, Kansas, at its meeting on November 18, 1982,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. CU-259

Conditional Use Permit to Establish a Sand and Gravel
Extraction Operation on Property zoned

E" Light Industrial

The East Half of the Northwest Quarter of Section 11,
Township 28 South, Range 1 Wert of the 6th P.M.,
Sedgwick County, Kansas, lying East of the Wichita-Valley
Center Floodway, AND

The Northeast Quarter of Section 11, Township 28 South,
Range 1 West of the 6th P.M. Sedgwick County, Kansas,
lying Southwest of Interstate 235 and West of the
Missouri Pacific Railroad Right-of-Way. Generally
located at the southwest corner of Bolin Drive and 31st
Street South.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall, or by calling 268-4421.

Robert A. Lakin

Secretary

L
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APPLICATION FOR APPROVAL OF CONDITIONAL USE PERMIT
FOR PROPERTY LOCATED WITHIN THE JURISDICTION

OF THE BOARD OF COUNTY COMMISSIONERS OF

SEDGWICK COUNTY, KANSAS

This is an application for a Conditional Use Permit. The form must be
completed and filed at the Planning Department, Tenth Floor, City Hall, 455
North Main Street, Wichita, Kansas, in accordance with directions on the

t. accompanying instruction sheet. AN INCOMPLETE APPLICATION CANNOT BE ACCEPTED.

1. Name of applicant or applicants and/or their agent or agents. All owners
of all property requested to be considered in this application must be

« listed in this item.

A. APPLICANT 57Big river Sand Comnanv, Inc. (Donald P. Cain, Sr, Pres. ) *· - - ··

AD@6S 8027 W. Kellogg 67209 PHONE 722-6071

AdENT Everett C. Fettis

AD¤RESS Suite 504 120 S. Market 67202 PHONE 267-7251 sys

B. APPLNT Foundation, Inc. (Donald P. Cain, Sr. Pres. ) Equitable Owner

ADDRESS, 8027 W. Kellogg 67209 PHONE 722-6071

AGENT V EVerett C. Fettis

ADDRESS Suite 504 120 S. Market 67202 PHONE 267-7251

C. PLICANT Vic.tor B. Eisenring
ADDRESS 4700 W. 2lst St. No. 67202 PHONE 943-4372

AGENT

ADDRESS PHONE

(Use separate sheet if necessary for names of additional applicants).
1-*>- Engineer - Professional Engineering Consultants, P.A. (Gary Wiley) 1440 E. Englis! 9&22

2. a. The applicant proposes to establish a

, Block(s)

of the Addition.

AE (If appropriate, metes and bounds description may be provided in the space
below or on an attached sheet).

1) Big River Sand

ey The NE 1/4 of Sec. 11, T28S, RlW lying southwest of Interstate No. 235
and west of the Missouri Pacific Railroad Right-of-Way. 7

1%,63: 2) Victor B. Eis0nring rFoundation, inc. Equitable Owner)
The E 1/2 of the NW 1/4 of Sec. 11, T28S, RlW lying east of the Wichita-
Valley Center Flood Control (Condennation Case No. A-30410)

20$.

2. b. There are 120 + acres (round to nearest tenth) in the above

described property.

«?4
T9-333-2 Revised 8/80

g.s.lk
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3. THIS PROPERTY IS LOCATED AT (ADDRESS) 4100 W. 31st Street South

THE GENERAL LOCATION IS (USE APPROPRIATE SECTION)

A. AT THE Southwest CORNER OF Bolin Drive AND

31st St. South , OR

B. ON THE SIDE OF (AVE. ) STREET BETWEEN

(AVE.) STREET AND (AVE.) STREET.

4. THE PROPERTY INCLUDED IN THIS APPLICATION IS ZONED £-

(ZONING DISTRICT CLASSIFICATION).

5. I REQUEST THIS CONDITIONAL USE PERMIT FdR THE FOLLOWING REASONS:

i

*t.4.m

' ·6;04*llit.:.5/3:..::t ..

To amend CU-33 to include the extraction of sand and gravel in the
NW 1/4 of Section 11.

/291/Z

4-=.=emit,4
6. I (WE), THE APPLICANT(S), ACKNOWLEDGE RECEIPT OF THE INSTRUCTION SHEET

EXPLAINING THE METHOD OF SUBMITTING THIS APPLICATION. I (WE) REALIZE
THAT THIS APPLICATION CANNOT BE PROCESSED UNLESS IT IS COMPLETELY FILLED

IN; IS ACCOMPANIED BY A CURRENT ABSTRACTOR'S CERTIFICATE AS REQUIRED IN
THE INSTRUCTION SHEET; AND IS ACCOMPANIED BY THE APPROPRIATE FEE. I (WE)

FURTHER CERTIFY THAT THE ABOVE AND FOREGOING INFORMATION IS TRUE AND

CORRECT TO THE BEST OF MY (OUR) KNOWLEDGE. I (WE) ACKNOWLEDGE THAT THE
BOARD OF COUNTY COMMISSIONERS SHALL HAVE AUTHORITY TO IMPOSE SUCH CONDITIONS
AT IT DEEMS NECESSARY IN ORDER TO SERVE THE PUBLIC INTEREST AND WELFARE.

NOTE: AT LEAST ONE OWNER MUST SIGN THIS APPLICATION. OTHER OWNERS MAY BE

REPRESENTED BY AN AGENT OR AGENTS.

4-4... Big fliver Sand Company, Inc. Foundation, Inc.?94127€2·

0/4 .

AUTHORIZED AGENT (IF ANY) AUTHORIZED AGENT OF ANY)
inald P. Cain, Sr. President Donald P. Cain, Sr. President

BY

14*.: BY BY

AUTHORIZED AGENT (IF ANY) AUTHORIZED AGENT (IF ANY)

amak

BY BY

AUTHORIZED AGENT (IF ANY) AUTHORIZED AGENT (IF ANY)

7. OFFICE USE ONLY

This applicetion was received at the Planning Department at /3 0

pfr, pvo on Ot# 3-7, IPS v gay , month, year). It has been checked and

found to be complete and accompanied by required documents and the appropriate
&$...4 00

¥34ty

6,0 fee of 5 / UU

,04:44> D. tgb-.·, Name 0s.

Title

2 1
g•l,t?i

T9-333-3V'.'lit'*
Revised 3/30

4+44»44*4;un»41
4*IC...f
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OWNERSHIP LIST

Lot Block Addition Propert 7 Owner

1 Keeler Addition i Walter M. Keeler & Irma M.

J Keeler, 2124 Garland, 67203

1 Westeman Addition Jerry Westeman & Nancy Ann
v' Westeman, 4832 W. 3lst St.

South, 67215

Section One, /' City of Wichita, 455 N. Main,
Missouri Pacific 67202

Industrial Park

1 exc. that Commerce & Indus-

part replatted trial Park Addition

as Commerce')'Industrial

Park 2nd Addition

Part of 1 Commerce & Indus- Ted J. Toon, 5151 S. 135th St.

beg. 436 ft. trial Park 2nd  West, Clearwater, 670 k,)
south of the NE Addition

corner thereof; 4
then south 225 ft. to man, 67211

then west 500 ft. to

the SW corner; then North along
the west line & west line

extended 230 ft. to a pt. 431
ft. south of the north line

of lot 1; then east 400 ft.;
then sely 50.23 ft. to a pt.
436 ft. south & 50 ft. west

of the NE corner of Lot 1;

then east 50 ft. to beg.

1 exc . that Price Truck Lines Inc., 3221

part described S. West St., 67217
immediately above

William W. Oliver & Sallie

4000 W. 33rd St. South, 67215

Toon Investment Inc. 5151 S.

67026

· Ted J. Toon & Katherine A.

4 Toon, 5151 S. 135th St. West,
Clearwater, 67026 *F

Mid Kansas Mid Kansas Construction Co.

Addition Inc., 1245 S. Santa Fe, 67211

1

1

AND

Kenneth Toon, 1731 E. Water-

the SE corner of Lot 1;

2 1

4 Oliver a/k/a Sallie S. Oliver,

3&4 1

4 135th St. West, Clearwater,

5, 6, 1

7&8

1 1

r
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-4 Lot Block Addition Property Owner

1 A Royal Industrial Builders, Inc., Se&,te-455·,
Addition · ·300-W---Douglas-r€-7202

-rke A-'4644 -a/0 71.-D , /0-01 5 , S€-€k·, SEL 3.06, G-71(9
2 A '-7.d'-"''le- ./323-- 7K Robert L. Bergkamp & Helen L

JBerglamp, 3709 S. West St.,
67217

69£

1434

9..

1.U,&

3 exc. A "

the south

180 ft.

Hampel Oil Distributors, Inc.
3727 S. West St , 67217

Tracts Property Owner

All of the SWi of 2-28-1W lying East of the
Big Ditch-Cowskin i'loodway, except that part
platted as Keeler Addition

Walter M. Keeler & Irma M.

Keeler, 2124 Garland, 67203

.. 1

That part of the SEt of 2-28-1W lying west
of Interstate 235 & north of the Protection

Drainage District r/0/w

That part of the SE% of 2-28-1W lying east
of Interstate 235 and west of the Missouri

Pacific Railroad r/0/w

Missouri ImErovement Co.,
Addres sUf,known-)

East 35 of the NWi of 11-28-1W lying East of
the Wichita-Valley Center Floodway

1 Victor B. Eisenring, 4700 W.
7 2lst St. North, 67212

It
That part of the NEt of 11-28-1W lying r--, Big River Sand Co. Inc., 8027
southwest of Interstate 235 and west of .*/ W. Kellogg, 67209
the Missouri Pacific Railroad

*323
.A-·dre·

Major Inc., 1850 S. West St.,
4 67213

Tract in the NEi of 11-28-1W bordered
on the north by 31st St. South, the

%Missouri Pacific Railroad on the East,
the Protection Drainage Canal on the South,
& I-235 on the West

That part of the North % of the SWk of
11-28-1W lying East of the Wichita-
Valley Center Floodway

Victor B. Eisenring, 4700 W.
 2lst St. North. 67212

Tract in the SE% of 11-28-1W beg. 35 ft.
south of the NE corner of the SEi; then
west 500 ft.; then south 300 ft.; then
east 500 ft.; then north 300 ft. to beg.

Golden Plains Express Inc.
AddresUnknown

The SE]k of 11-28-1W except the tract des- 4.0 Kessler Brothers Inc . , 1905
cribed immediately above, & except the Southwest Blvd., 67213

south 1133 ft. of the west 933 ft. of said *SEi, & except that part platted as Royal
Industrial Addition

Byee
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De CLJOI] 11, 1OWLIbfllp LO OUUL.Ll, rallge- 1 Webl

of the 6th P.M., Sedgwick County, Kansas, j
lying East of the Wichita-Valley Center
Floodway

AND

The Northeast Quarter of Section 11, Town-

eps. ship 28 South, Range 1 West of the 6th P.M.,
Sedgwick County, Kansas, lying Southwest of
Interstate 235 and West of the Missouri

Pacific Railroad Right-of-Way

as shown by the last deed of record on file in the Office of the Register
of Deeds of Sedgwick County, Kansas, on the 21st day of October, 1982 at
7:00 A.M.

THE SECURITY ABSTRACy 11 TITLE CO. INC .

Vi#'e-President

Order No. 313287

GE

page 3

We hereby certify the foregoing to be a true and correct list of i

the property owners within a 1000 foot radius of

The East Half of the Northwest Quarter of
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FORM 29-l ) PAYMENT NOTICE

City of Wichita

Bldg. Use of Sir. Code Bks Copies

Elec Elev. Inip. Hie Moving Lic.

Mech Boiler Insp. Pav. Cuts Cert.

Plbg Exam Fees Sewer Elev.

Signs Plan Rev. (P.W.) Cement M.S.P.

Planning

DESCRIPTION AMOUNT

NAME

ADDRESS

FUND DUE DATE

COMMENTS

DATE BY

L
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