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bEDICATION REPOPT All<, PL'OGRESS

MAp No. 5352 CASE No. D - 0641
Sfc. No. 30

Twp. No. 26S

RANGE 1E

|. OFFER TO DEDICATE' street right of way

GENERALLY LOCATED; In an area north of I-·235W Bypass and on the east '94»
slae of Meridian.

LEGALLY DESCRIBED AS: See attached

DEDICATED BY; Miles Sand, Inc.

AGENT:

ADDRESS: PHONE

PURPOSE OF DEDICATION:

-MT¥ I NTH '
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Q FOITY - 1 5"
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Ill. FILED 7-16-75 B.C.C. AcTIoN 9-26-73
POSTED TO ATLAS **
5/D CoMM. AcTIoN 8-7--75 61-6 ear PLACED ON RECORD

CITY CLERKS NO.

M.A.P.C. AcTIoN ,¢-/4-15'5;prt
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WICHITA-SEDGWICK COUNTY  METROPOLITAN AREA PLANNING COMMISSION

INSTRUCTIONS FOR VACATION REQUEST 4.

4312.

The attached form must be completed before it can be presented *p-/

to the Metropolitan Area Planning Commission. All spaces should 331be filled in or marked as "not applicable", i.e. (N.A.).

6072=

The completed form should be submitted to the Planning Department,
City Hall, Tenth Floor, 455 North Main Street, Wichita, Kansas
67202.

a. Plats or City limit lines: Owners of all lots or parcels
within the plat or tracts of land included in the applica-
tion and the owners of all land abutting the area to be
vacated.

Applications shall be accompanied by a certified ownership list Firm

prepared by an abstract company giving the names and addresses, .tbia

with zip codes, of property owners as specified below, and must                 . 91*

also be accompanied by the signatures of all abutting properkZ
owners or their authorized aqent. ·1AiLlNe ADDRESSES SUBMITTED

WITHOUT ZIP CODES WILL BE RETURNED TO THE APPLICANT. ..

Type of Vacation

4

5

%39

b. Streets and alleys or any public right-of-way: All land

abutting that proposed to be vacated; and if such vacation
would leave a deadend street or alley, all those abutting
the remaining segment of the street or alley.

c. Easements: Owners of all lots or tracts on which the ease-
ment is located and owners of all lots or tracts which abut
the easement to be vacated.

d. Access and setbacks: All lots or tracts involved plus all 3 '9
lots and tracts on the opposite side of the street involved .&.Wi

and if involving areas greater than one block in length, then
owners of all lots and tracts in the next block. In the event

of a partial block, the balance of the block shall be included
for notification purposes.

When. the situation requires, the Planning Department may require
ownership lists for-adatttorrai-aream-Or-rmauce the above requira-
ments.

1
..1.

Applications for vacation must be accompanied by a filing fee in
the amount of $100.00 (make check payable to "City of Wichita") ·»#f.

to defray the cost of proceedings. 3'101*2·
;39411.d

la¥

. A recommendation of the Subdivision Committee for approval or dis-
.4™3...1

approval will be placed on the agenda of the Planning Commission Fil.

to be heard one week following the action of the Subdivision Com-
mittee. A Planning Commission recommendation for approval will
not be placed on the agenda for hearing by the appropriate govern-
ing body until such time as all requirements made by the Planning
Commission have been met by the applicant.

R1 June, 1981

Eg
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WICHITA-SEDGWICK COUNTY

METROPOLITAN AREA PLANNING COMMISSION

CITY HALL, TENTH FLOOR, 455 North Main
WICHITA, KANSAS 672n

9,

REQUEST FOR VACATION - APPLICATION

V-

I. Name of Applicant Phone

Mailing Address Zip

Name of Applicant Phone

Mailing Address Zip

Name of Applicant Phone

Mailing Address Zip

Name of Applicant Phone

94

Mailing Address

Name of Applicant Phone

Zip

Mailing Address Zip

Name of Applicant Phone

Mailing Address Zip

Name of Applicant Phone

Mailing Address Zip

Name of Applicant Phone

Mailing Address Zip

i l,·i·
Name of Agent Phone

Mailing Address Zip

II. The applicant(s) hereby request(s) vacation of
(alley, street, easement, etc.) legally described as follows:

III.The general location is described as follows:

IV. The vacation described above is requested for the following reason(s):

T9-306-2

Revised June, 1981



V. In making this request for vacation of the above described
property, I understand that the title of this property can
be cleared only through legal proceedings before the Board
of County Commissioners, subsequent to City Commission
action where applicable. I further understand and agree
that the vacation proceedings shall be at no cost to the
City, County or any utility company; and I agree (if the
request is approved) to pay all costs of the removal and
relocation of all underground or surface utilities presently
located in the public way or easement for which vacation *3414:is requested; or to make such other arrangements as may be
agreeable to the utilities concerned.

Signed
By

Applicant
Agent

Applicant

Applicant

Applicant

i

Applicant

Applicant

Applicant

Applicant

Applicant

Applicant

Applicant

FOR OFFICE USE ONLY:

B'$4» i

This application was received at the Planning Department at(AM, PM) on
(Day, Month, Year). Ithas been checked and found to be complete and accompanied by re-quired documents and the appropriate fee of $100.00.

/9,412

Name and Title

T9-306-3

Revised June, 1981

34
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€ WICHITA-SEDGWICK COUNTY
DATE

METROPOLITAN AREA PLANNING DEPARTMENT June 23, 1978

Sek To Jack H. Galbraith, Chief Planner

FROM Curtis L. Newby, Junior Planner

SUBJECT Street dedications in the 3 mile area around the City of
Wichita

For the record, as you are aware, at the instruction of Bob Lakin
I contacted H. R. Kuhn, our attorney, concerning the questions of
whether or not the County Commission needed to accept street dedi-
cations filed by separate instrument for streets in the 3 mile
area around Wichita; and also concerning the method of accepting
the 45th Street North Dedication which was done by District Court
order.

Mr. Kuhn responded by phone to my memo and stated regarding the
County Commission acceptance of the street dedications, he was of
the opinion that the County Commission should be accepting these
street dedications as well as the City since che State law clearly
requires the County to approve street vacations which have been ap-
proved by the City. He thought that perhaps the reason the street
dedications in the 3 mile area were being accepted only by the City
· -as a holdover practice from the time when the Jity was not operat-
ing under the MAPC Subdivision Regulat ions.

With respect to the way the court ordered dedication of 45th Street
should be accepted, Mr. Kuhn stated since the District Court is the
higher authority, the court order as written makes the 45th Street
dedication effective without acceptance by the City or County Com-
missions and all that needs to be done to set the record straight
is to obtain a certified copy of the court order for the City Clerk's

94> files and a copy for the Planning Department files so that the dedi-
cation would be picked up and properly posted to the maps.94.'·

:::)/

Sfy : with your permission, I will contact the District Court relative to8-. obtaining certi f ied copies o f the Court Order.
461
e. :17 60),141

Curtis L. Newby '
Junior Planner

CLN:et

cc: Robert A. Lakin, Director of Planning

J
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August 15, 1978

4%49 Donald C. Gisick, City Clerk

Curtis L. Newby, Junior Planner

Court ordered street dedication for a portion
of 45th Street North, east of Meridian

Attached herewith is a certified copy of a Jounral Entry of
Judgment from the District Court, in which the Court directed
that in the event the defendant failed to dedicate the re-

quired property for street purposes, that a copy of the
Journal Entry of Judgement when filed with the MAPC and the
City Commission would serve as the dedication instrument. This
condition is found on Page 9 of the Journal Entry.

The attached copy of the Journal Entry should be placed in your
files, and it is our undertanding from talking with our legal
counsel that no formal action is required by the City Commission 949*;4% * 4
on this matter.

If you have any questions, please call.

sinderely,

Curtis L. Newby
Junior Planner

CLN:bh

Attach.

%
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Mr. Warren B. Wood

Atter"·ly at Law
P. 0. Box 208

Wichita, Kansas 67201

Re: Street dedication for 45th Street North

Dear Mr. Wood:

t

2,

4

k '. 11

-'" 1

I.:'A»749.t· ·r-2,5#4

·34345

In response to your letter of a few weeks ago, this is to advise
you that we have contacted our legal counsel regarding the matter
of the Court ordered street dedication for 45th Street. Our coun-

sel, R. H. Kuhn, advised us by phone, after examining the Journal
Entry of Judgment from the District Court case, that the Journal
Entry did in fact constitute the actual dedication and was legally
in effect even though neither the City Commism,i 1 or the County
Commission had ever formally accepted the dedication because the
District Court was the higher authority in this instance. He

further advised that the only steps to be taken to make records
clear concerning the dedication was to have the City Clerk and
Planning Department file in their records a certified copy of
the Journal Entry, so that the street dedication will be noted on
the City and County street maps.

St<44 The certified copies of the Journal Entry have been obtained and
a copy is being sent to the Cit: Clerk. Enclosed herewith for
your information and files is a certified copy of the Journal
Entry and a copy of a memo from Curtis Newby of our staff outlining
the opinion of our counsel, Mr. Kuhn.

ti'vE

1&224 If you have any questions concerning this matter, please call.

lf,=1-

Sincerely,

Jack H. Galbraith
Chief Planner

4.404
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RALPH FOSTER
(313)263-01/6

ROBERTA·VOHS
KANSAS GAS AND ELECTRIC BUILDING

D. DOUGLAS STIATION

JOHN J HEALZER

P O 30* 208, WICHITA, KANSAS 657201

WARmEN B. WOOD

ROSEAT D STEIGER

t

june 23, 1978

Mr. Robert A. Lakin, Director
Wichita-Sedgwick County Metropolitan

Area Planning Department
City Hall
455 North Main
Wichita, Kansas 67202

Re: Street Dedication of the South 40 Feet of the South-
west Quarter, Section 19, Township 26 South, Range 1
East of Sedgwick County, Kansas

Dear Mr. Lakin:

Several weeks ago, I talked with you about a street dedi- r;il

caticn concerning the above referenced property. You may
recall that this involved a strip of land which was to be
dedicated by Miles Sand, Inc., for a portion of 45th Street
North running east of Meridian Street to the river. Our
client, Kansas Gas and Electric Company finally had to sue
Miles Sand, Inc., to force it to dedicate the above land.
Although Miles Sand, Inc., never did file a street dedi-
cation in the usual form, the Journal Entry of Judgment
entered by Judge Robert Stephan, a copy of which is in your
files, provided that the filing of the Journal Entry with
your office would have the same operation and effect as
a usual dedication instrument (see page 9 of the Journal
Entry).

At the time we discussed this matter, I requested that you
review the situation and advise me as to whether anything
remains to be done in order for that tract of land to be
fully dedicated and accepted as a street. Would you please
advise me as to your findings?

Very truly yours,
A \ /7

Warren B. Wood

WBW/ j c
cc: Mr. BRuddick
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June 23, 1978 e=la,
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Jack H. Galbraith, Chief Planner

Curtis L. Newby, Junior Planner

Street dedications in the 3 mile area around the City of
Wichita ¥*4

For the record, as you are aware, at the instruction of Bob Lakin
I contacted H. R. Kuhn, our attorney, concerning the questions of
whether or not the County Commission needed to accept street dedi-
cations filed by separate instrument for streets in the 3 mile 9-23:¢.

44.09.-area around Wichita; and also concerning the method of accepting
the 45th Street North Dedication which was done by District Court
order.

Mr. Kuhn responded by phone to my memo and stated regarding the
County Commission acceptance of the street dedications, he was of
the opinion that the County Commission should be accepting these
street dedications as well as the City since the State law clearly
requires the County to approve street vacations which have been ap-
proved by the City. He thought that perhaps the reason the street
dedications in the 3 mile area were being accepted only by the City
was a holdover practice from the time when the City was not operat-
ing under the MAPC Subdivision Regulations.

4-9

With respect to the way the court ordered dedication of 45th Street
Bhould be accepted, Mr. Kuhn stated since the District Court ia the
higher authority, the court order aa written makes the 45th Street
dedication effective without acceptance by the City or County Com-
missions and all that needs to be done to set the record straight
is to obtain a certified copy of the court order for the City Clerk's
files and a copy for the Planning Department files 80 that the dedi-
cation would be picked up and properly posted to the maps.

a

metfi:

El
With your permission, I will contact the District Court relative to
obtaining certified copies of the Court Order.

Curtis L. Newby
Junior Planner

CLN:et

cc: Robert A. Lakin, Director 02 Planning

./4-49/0./.falt > 1YAm.I'/*Ir' '/I.:
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June 1, 1978

H. R. Kuhn

Attorney at Law
R. H. Garvey Building
Wichita, Kansas 67202

Re: Additional information requested concerning dedication of
45th Street North

Dear Mr. Kuhn:

Enclosed herewith is a copy of the memo you requested from Bob
Lakin. Sorry I am so slow getting this to you.
Sincerely,

Curtis L. Newby
t/If Junior Planner

CLN:et

Enclosure

r

1?»
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May 17, 1978

H. R. Kuhn
Attorney at Law
R. H. Garvey Building
Wichita, Kansas 67202

Re: Dedications for street rights-of-way within the 3 mile areaof the City of Wichita
Dear Mr„ Kuhn:

As I discussed briefly on the phone with you last week, we havesome questions concerning acceptance of street right-of-way dedi-cations in the County 3 mile ring around Wichita.

3234{1

.igpiil

First, should the County Commission be accepting the street dedi-cations in the 3 mile ring7 To date the practice has been to havethe dedication processed through the Subdivision Committee and
PAR:.Planning Commission, and then accepted by the Board of City Com-
124missioners. The dedication is then filed with the Register ofDeeds. Of course the City does have subdivision jurisdiction inits 3 mile ring, but as you know, the County Commission also signsall plats acknowledging and accepting the public street dedicationsshown on the plat.

Thus the question, should the County Commissionlikewise acknowledge street dedications which are submitted by sepa-rate instrument?

The other question concerning street dedications has to do with aspecific case.
In 1972, Kansas Gas and Electric Company submitteddedications for portions of 45th Street North from Meridian east tothe Little Arkansas River as they were wanting the County to openthe street. A second property owner in the area had at one timesubmitted dedications for the balance of 45th Street pending finalapproval of a Conditional Use case for a sand pit operation on hisproperty. That case was never completed and the landowner sub-sequently withdrew his street dedications.

KG&E filed suit againstthe land owner to force him to go ahead and dedicate his portionof 45th Street so that the road could be opened. In 1974 the DistrictCourt rendered a judgment against the defendant landowner to file

k¢44*

55 .
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within 45 days a dedication for the street and in the event the
defendant fails to file the dedication, a copy of the Journal Entry
of Judgment when filed with MAPC and the City Commission was to

434% serve as the dedication instrument. A copy of this Journal Entry
was submitted to the Planning Department and was included in the
case file with the KGGE dedications whirh were then accepted by the
City Commission. However, there was never any formal acceptance
of the Journal Entry as a street dedication by the City Commission.

What we need to know now is: does the City Commission need to formal-
ly accept the Journal Entry? Also, how do they accept the Journal
Entry as a bona fide street dedication? And the Court instructed that f
only the City Commission accept the dedication, what about the
County?

Enclosed with this letter is a copy of the Journal Entry and I would
appreciate your consideration of these matters. You may want to

meet witn Lanin, ba,Loraitn ana myseir to aiscuss tnese questions

and what procedural changes, if any, we need to make in the street
dedication acceptance process. If you have any questions, please
call.

Sincerely,

Curtis L. Newby
Junior Planner

CLN:et

Enclosure

i' '*if:g
'21/
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Dll\PC CASE NO. D-0641 Dedication of street

Dedicated by: Moyle and Marquerite Alexander, et al.

Generally being for a portion of right-of-way for
45th Street North in an area be tween
Meridian and Seneca

This dedication is given for the following reason: 3%4,

street right-of-way

ACTION: Accept the dedication and instruct the City Clerk to
file with the Register of Deeds.

T9-325
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IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

KANSAS GAS AND ELECTRIC COMPANY,
. a corporation,

Plaintiff, )

14 vs. ) Case No. C-28908

'MILES SAND, INC.: a corporation,
Defendant. )

JOURNAL ENTRY OF JUDGMENT

NOW on this 30th day of October, 1974, this cause

comes regularly on for trial before this Court sitting without

a jury. The plaintiff appears by and through its attorney,
Michael T. Harris; the defendant appears by·and through its

, chief executive of f icer, V. Harley Miles, and by its attorney,

;,Mr. Ronald Nieto.

Thereupon, the plaintiff presents its evidence and

' rests, and the defendant moves for judgment, which motion is taken

' under advisement by the Court.

Thereupon, the defendant presents its evidence and

',rests.

Thereupon, the Court orders that the depositions of

. Jackie Wassall and John E. Pearson may be taken by the parties and ' . 43

submitted to this Court as and for their testimony.

Thercupon, the deposition of John E. Pearson was taken : 4

by tlie plaintiff on November 4, 1974, the deposition of Jackie

Wassall not being taken and the time for the taking of it having

LAW O.FICES 1; expired.
RALPH FOSTER

1(ANSAGASAD

ELECTAICUL'DIN

P. O. r.ox zoe

Having heard the evidence and examined the exhibits,W.CHITA. MANEAS 6701

RALPH rosTE*

00rcnr A. lows

MICHAr.L,/ HARMIa

1 491·

1
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the Court hereby overrules the Defendant's motion for judgment,.and having read the depositions and being fully advised in the pre- 
|mises, the Court makes the following findings of fact and con-

clusions of law:

FINDINGS OF FACT

FIRST: The Court finds that the parties have agreed

in the Pre-Trial Conference Order to be bound by certain stipula-

tions; they are hereby approverl incorporated herein, and made a

ipart of these findings:

"a. That this Court has jurisdiction over the

parties and the subject matter of this lawsuit, and

that venue has been properly laid in this Court.

"b. Plaintiff, at all times relevant, was a

corporation authorized to do business in the State

of Kansas and was duly authorized by the State Corpora-

tion Commission of Kansas to operate as a public util-

ity in Sedgwick County, Kansas. Defendant, at all

times relevant, was a Kansas domestic corporation.

c. That a certain real estate purchase con-

tract dated March 4, 1970, between John E. Pearson,

Daisy S. Pearson, Francis M. Pearson, Nora B. Doane

and Miles Sand, Inc., whereby the said individuals i

conveyed to Miles Sand, Inc., the following described

property:

That part of Lots 1 and 2 of the Southwest Quarter 
(SW 1/4), also known as the Southwest Quarter
(SW 1/4) of Section 19, Township 26 South, Range 1
East, and beginning at the Northwest Corner of the 4
Northeast Quarter (NE 1/4) of Section 30, Township f
26 South, Range ] East; thence south 74 rods,
thence east 80 rods, thence north 74 rods, thence ;
west 80 rods to the place of beginning, except that %
part co·.demned under the Chisholm Creek Diversion j ff'%3,
Ditch and Dike in Sedgwick County District Court 1 ;2'y. 9%94
Case No. A-39338.

was duly executed and is authentic.
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"d. That a certain real estate purchase contract
dated October 15, 1970, between plaintiff and defen-

dant, whereby defendant conveyed to plaintiff the
following described property:

Beginning at the Northwest Corner of the Northeast
Quarter (NE 1/4) of Section 30, Township 26 South,
Range 1 East; thence south 74 rods, thence east 80
rods, thence north 74 rods, thence west 80 rods
to the place of beginning, except that part con-
demned under the Chisholm Creek Diversion Ditch
and Dike in Sedgwick County District Court Case
No. A-39338.

was duly e xeculerl Ana i q mil-hent€ic.

"e. That a certain amendment to real estate pur-
r

chase contract dated January 7, 1972, between John E.

Pearson, Daisy S. Pearson, Francis M. Pearson, Nora B.
Doane and Miles Sand, Inc., was duly executed and is
authentic.

"f. That at all times relevant hereto defendant

has either owned in fee simple or owned a beneficial

interest in the following described property, by virtue

of the real estate purchase contract referred to in

paragraph I(c) hereof, to-wit: i
: 5.,%9.

The SW 1/4 of Sec. 19, T 26 S, R 1 E, Sedgwick
County, Kansas

"g. That plaintiff was aware that defendant was at 
contract purchaser on the tract to be purchased by

Kansas Gas and Electric Company, prior to entering

into the October 15, 1970 real estate purchase con-
tract."

11
SECOND: The plaintiff, in August or September of

.r

t1970, through its authorized agent, Jack King, entered into
%81.

negotiations with the defendant's authorized agent, Mr. V.
, Harley Miles, to purchase the real estate described in the

first Finding of Fact, subsection d. The parcel of land adjoined , + , , .4.w'·.1,····..,r
the Ripley Power Station of the plaintiff, and its intended use

-3-
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|was as a service building site and as a means of access from the
Ripley Power Station area onto Meridian Street, which in turn

provided access to the I-254 by-pass around the City of Wichita.
The sales negotiations culminated in the execution of a contract gp.

on October 15, 1970 to convey the aforementioned tract of prop- ../.lif

erty, and also provided in pertinent part:

i, "6. It is further agreed that both parties to this
 contract are desirous of accomplishing the opening ./.=

of 45th Street from Meridian Avenue to the Arkansas
mi i

4
River and toth parties hereto agree to dedicate, 21: 'A
without charge, one-half the width of the street on .* 4

properties owned by each party which abut 45th Street ..1. 4
73.-t...41,from Meridian Avenue east to the Arkansas River." 43&*64. =.

™=Al

: THIRD: The purpose of the aforementioned dedications 
leg=221%.was to provide ingress and egress to the parcel of land sold under

the contract, and to the Ripley Power Station location. Although ,
0  the defendant, acting through its agent, Harley Miles, at one i

I time filed the necessary dedications to open up 45th Street to the

t plaintiff's parcel of land, it later withdrew them and has refused
1- 1 -

! to refile them. 1

y i

:<ta

. 3.4.944
tt'dit"

4 54·45:124

f.##

| FOURTH: The tract of land to be conveyed to plaintiff

I in the October 15, 1970 contract, along with a larger parcel of
land (which includes the area to be dedicated by defendant for i

• 1

street purposes), was held in escrow by the Arkansas Valley State 
Bank under the terms of a Real Estate Purchase Contract dated 
March 4, 1970 between John Pearson, Daisy Pearson, Francis Pearson,
INora Doane (sellers) and defendant (buyer), whereby the defendant 
was to receive a Warranty Deed after paying off the purchase price

of the land at $38,721.27 per year at interest of 7-1/2% per·annuml
%54

...' li FIFTH: The October 15, 197

fand defendant was to be closed by March
1

ilcontacted defendant February 8, 1971 by
1:

Jack King to the defendant's attorney.

0 contract between plaintiff

1, 1971, and the plaintiff'

means of a letter from

The letter forwarded for i

f

39·

4

11
i

h
-4-

9/'llip// *
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execution a Warranty Deed and stated that a check would be deliver-
ed when the deed was executed.

SIXTH: Sometime soon after March 1, 1971, Mr. Harley

IMiles came to the offices of Jack King, agent for Kansas Gas and
Electric Company, and advised him that the Pearsons and Mrs.
/Doane were not wanting to release the tract of land in the Octo-
ber 15, 1970 contract between the parties without being paid an
iadditional sum of money. King, Miles and Ralph Foster, general

h counsel for Kansas Gas and Electric Company, met in Mr. Foster's
office that same day, and Mr. Miles stated that it would take an
additional $3,000.00 over and above the $42,000.00 consideration

0 agreed to in the October 15, 1970 contract in order for Miles to !
47* i:get the Pearsons and Mrs. Doane to release the parcel of land from < f

4 the escrow contract.

SEVENTH: No agreement was made at the meeting men-

Utioned above to pay an additional sur of money to defendant. M.I. i 34 ·
,Foster said he would contact the attorney for the Pearsons and
;;Mrs. Doane to attempt to work out a means of conveying marketable !
: title to the de fendant so it could convey marketable title to the :·r: .u,; 2394
plaintiff. No mention was made by anyone at the meeting that

e defendant did not intend to dedicate the 45th Street land pursuant i
to paragraph 6 of the October 15, 1970 contract.

EIGHTH: At no time did John Pearson, Francis Pearson

hor Nora Doane ask Miles for an addit'onal sum of money to release
the parcel of land from the original escrow contract.

4432
NINTH: On March 22, 1971, Harley Miles, along with

his attorney, Mr. Beaty, met in the offices of Ralph Foster to
.discuss the title problems. Mr. Beaty wrote a letter to Mr.
Foster the same day which offered to execute a Warranty Deed

1

-5-
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'subject to the escrow contract, or to pay off the escrow contract /
'balance if the plaintiff would pay defendant an additional
0 $6,000.00.
il At no time during the .March 22, 1971 meeting or the

11 earlier meeting did Mr. Miles or his counsel indicate that they
did not want to dedicate the property abutting 45th Street per

i the October 15, 1970 contract. No money changed hands during
 the March 22, 1971 meeting nor were any deeds to the property
executed.

TENTH: On May 5, 1971 defendant's counsel, Mr.
Beaty, sent to plaintiff's counsel, Mr. Foster, a check from

;!Miles Sand, Inc. in the sum of $4,200.00 which represented the
4,€T t! sum plaintiff paid as earnest money pursuant to the October 15,

r 1970 contract. The check was forwarded with a letter which stated
1 that it was being returned, "until the matter with Mr. Miles can 3.*34

, be worked out. ' Plaintiff did not cash the check.

ELEVENTH: On November 19, 1971, by letter to defen-
idant's attorney Beaty, plaintiff demanded perfa. wce under the
October 15, 1970 contract. On November 23, 1971 Mr. Beaty responded

,. with a lengthy letter which provides in pertinent part:
"It is my present understanding that you havereached an agreement with the attorney for the
Pearsons to amend the contract between my client
and the Pearsons to the extent that the contract
would allow for a partial prepayment and release
of the property from the escrow. It is notsatisfactory with Miles Sand, Inc. that the con-tract between it and the Pearsons be amended in
a manner inconsistent with the original termsunless it is firmly ,- ,·.crstood at this time Lhat.
the right of prepayment of the entire balance
docs exist.

If your agreement with Mr. Boll is to amend the
contract between my client and the Pearsons in
such a way as will clearly indicate the right ofprepayment of the entire balance, we are willing
to accept the amendments to the contract which
you have negotiated with Mr. Bell. Under thecircumstances, however, since vou and Mr. Bell

r
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have made the arrangements, I suggest that you
prepare such documents as you may deem neces-
sary for you to obtain title to the property.
Although it is my opinion that the contract with
Kansas Gas & Electric lonq since expired, Miles
Sand, Inc. is willing to convey the property
described for the consideration recited in the

contract.: [Emphasis supplied]

Nothing in the letter of November 23, 1971 states

that the defendant would not dedicate the 45th Street property

as provided by paragraph 6 of the October 15, 1970 contract.
1 1

TWELFTH: On January 7, 1972, an attempted real i

estate closing was had at the Security Abstract in wichita. The 1 .1
; i

closing was not finalized since the deed from the Pearsons and

,Mrs. Doane to the defendant, which was necessary to release

hthe parcel f am the escrow contract, was not executed.

THIRTEENTH: On January 28, 1972, there was another

closing held at Security Abstract. Those present were Mr.

Knighton for the plaintiff, Mr. Beaty for the defendant, Harley

Miles, and Jackie Wassall, a Security Abstract employee. The

inecessary deeds were properly executed and the balance of the
h
consideration of $42,000.00 was exchanged.

CONCLUSIONS OF LAW

ii
The Court concludes as a matter of law:

FIRST: Part of the consideration for the October 15,

'.1970 contract was that the defendant deaicate a po.rtion of his

property for street purposes so as to provide access to the land

to be conveyed under the contract. ;tifF

SECOND: The plaintiff tendered performance under the * ?
h.·

October 15, 1970 contract by its letter to the defendant' s attorney 44. 1

on February 8, 1971.

-7-
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f THIRD: A Warranty Deed to plaintiff by defendant,
i subject to the existing escrow contract, would not convey merchant-
.able title to the land under the October 15, 1970 contract.

FOURTH: The defendant had a duty to make reasonable
||efforts to secure and convey merchantable title; and the plain-
tiff's knowledge that the land was subject to the escrow contract !
does not relieve defendant of its duty to convey merchantable

 title. 55 Am. Jur. Sec. 154, Vendor and Purchaser.
ii FIFTH: Although the contract was to be performed by

March 1, 1971, the performance time was waived due to defendant's
inability to convey merchantable title on that date and by the

blater actions of the parties.

SIXTH: There was no agreement, written or oral,
;:between the parties to change the terms and conditions of the
,.October 15, 1970 contract. The terms of that contract cannot be
'changed unilaterally by the defendant as there must be mutuality
,to amend its terms. Guy Pine, Inc. v. :hrysler Motors Corp,

1201 Kan. 371 (1968). 1 249.1
SEVENTH: The plaintiff has fully performed under the

October 15, 1970 contract, having paid to the defendant the
fagreed to sum of $42,000.00, which was accepted by defendant.
Iin.Ef-endant has not fully performed under the contract, .the 45th ;419'

Street dedications remaining unfiled. ,

EIGHTH: The plaintiff has no adequate remedy at law 
and is entitled to a decree of specific performance directing the '
defendant to dedicate the 45th Street property, as set forth in
the October 15, 1970 contract.

IT IS THEREFORE CONSIDERED, ORDERED, ADJUDGED AND

DECREED:

1. Within forty-five (45) days of the date of the
filing of this Journal Entry of Judgment, the defendant, by and

-8-
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bthrough its proper officers and agents, file with the Wichita-
.Sedgwick County Metropolitan Area Planning Commission and the

..1:...i, 292:fiti
:Board of Commissioners of the City of Wichita, Kansas, a dedication
Sto the public for street purposes of the South 40 feet of the
i'Southwest Quarter (SW 1/4) of Section 19, Township 26 South
Range 1 East, Sedgwick County, Kansas. In the event that the

¥24 defendant fails or refuses to dedicate the hereinabove described ,
property for public purposes within the forty-five (45) days
liallotted, it is ordered that a copy of this Journal Entry of
li Judgment, when filed with the Wichita-Sedgwick County Metropolitan j
!·Area Planning Commission and the Board of Commissioners of the
City of Wichita, Kansas, shall serve as and for and in place of 5

for all purposes the dedication instrument.

2. IT IS FURTHER ORDERED that the defendant pay the
costs of this action.

ir t.

DONE at Wichita, Kansas, on thia,-7 day of

.78€4

1975.

3>1 4.4 Robert T. Stephan, JLAge

!. APPROVED:

'€hit !,LAW OFFICES OF RENDER, KAMAS & KELLY

4

/LIU 7 0
Ronald L. Nleto

Attorneys for Defendant
Certificate of Clerk of the District Couit. The above
18 a true and conoct copy of the Miginal instrument
which is on file or of record In this coun.

D LAW OFFICES OF RALPH FOSTER DOROTH 1. VAN ARSOM¥ Clerk J

Af61001 7. liar-rls
Attorneys for Plaintiff

-9-
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DEDICATION r.1 , .2

KNOW ALL MEN BY THESE PRESENTS:

That for and in consideration of the sum of One Dollar ($1.00) and 1 ././64

other good and valuable considerations, the receipt of which is hereby      -

, acknowledged, the undersigned, THE FOURTH NATIONAL BANK AND TRUST COMPANY, id=

WICHITA, a National banking association, A. R. WINZELER and RICHARD JONES. trustees

being the owners_ of the following described real estate in Sedgwick
-P'f?i*23411·' County, Kansas, to wit:

The North 40 feet of Government Lot 2 in the Northwest 1/4 of
Section 30, Township 26 South, Range 1 East, Sedgwick County,
Kansas -

.. mt/3.6

i- a a=
1 ...9

ft:f

do hereby dedicate the above described real estate to the public for

street purposes.

Executed this -09 - of .1- D XI-?¢54) 1972

-     A. R. WILER, Trustee RICHARD J(rffrustee =Ui

-

NATONj© 0THE FOURTH J3ANK AND TRUST ANY, WICHITA 15..1.--
a.

fl STATE OF KANSAS ) 0,28=, ==,
SEDGWICK COUNTY )ssw B JACK /SHANEXS,loke'C2ft-12'14ust Officer ill43,--=

- BE IT REMEMBERED. that on thits,c#>37 /day ofJ. 1.*6, /?0%2-/ 1.Ji
-1->fl...1//1

THE FOURTH NATIONAL BANK AND TRUST-4212. WICHITA. b.ACK W. SHME, Senior I'll"
AMINg&44/ came

Vice President and Trust Officer, A. R. WINZELER and RICHARD JONES, Trustees

·to me personally known to be the same persons_ who executed the foregoing ·
instrument and duly acknowledged the execution of the same.

kill
# IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed 6-IFI

my off icial seal, the day and year last above written. 3.1 re

 . i
Submitted to the Wichita-Sedgwick . 3 E : L-

County Metropolitan Area Planning >63
Commission and the Board of Com- .,·1-117 --00 < VAN<'

missioners_of the City-of wichita, ine Porter-h,atary publ. c ·*12·*2Ai-
-Kansas, and approved by- said-Board
of Commissioners of the City of
Wichita, Kansas, _ My Cornmission Exprf52, -7 :a

-1 -ir {Si.:-(6.1/,4 )9this

- :1 -Zo N ·' 1-1

.··Q
City Clerk . - . -- - ..../4-99,3.. ·1 - I

1

%3229

T

4k. L

*#/4

€

./. 44*27- .9 - biC.. 2, .· '· ,r.Wfl;, ·-JO :·W K.':i'-,-t. &
#99.32 i -



DEDICATION 1,9914

KNOW ALL MEN BY THESE PRESENTS:
That for and in consideration of the sum of One Dollar ($1.00) andother good and valuable considerations, the receipt of which is hereby

acknowledged, the undersigned.
Kansas Gas and Electric Company

a corporation, by E. S. Hall, Vice President

being the owner of the following described real estate in Sedgwick
County, Kansas, to wit:The north forty {40) feet of that part of the Northeast 1/4,-of Section 30, Township 26 South, Range 1 East, lying west ofl,/'-the land acquired in Chisholm Creek Diversion Condemnation

Case No. A-39338
i +-A?«

does hereby dedicate the above described real estate to the public for
road purposes.

Executed this 27th day of
July 19

72

Kansas Gas and Electric Company

1/ty,
E. s JiGIT,-Vicairaident

.4 f Secretary LI f

STATE OF KANSAS )
SEDGWICK COUNTY )

SS

BE IT REMEMBERED, that on this 27th day of July, 1972 _ _ -3
came

E. S. Hall, Vice President of Kansas Gas and

Electric Company, a corporation

to me personally known to be the same person who executed the foregoinginstrument and duly acknowledged the execution of the same.
IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed

my official seal, the day and year last above written.

County Metropolitan Area Planning
Commission and the Board of Com-missioners of the City of Wichita, John.Kingllotaryul-.»'lloo
Kansas, and approved by said Board
of Commissioners of thE City of
Wichita, Kansas,

My Commission Expi]*#p:*41:HU 6

this

1

1=

City Clerk

p=
3 i

;F
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DEDICATION)
:ti@ii.·                                                    -....

ad.If ·Ii': -

KNOW ALL MEN BY THESE PRESENTS:

:Af

:th...3,1

663

/4.» That for and in consideration of the sum of One Dollar ($1.00) andE other good and valuable considerations, the receipt of which is hereby
acknowledged, the undersigned, Moyle Alexander and Marguerite Alexander, his wife;Robert Y. Alexander and Kathleen Alexander, his wife; Roberta Alexander Hyndman and HaroldHyndman, her husband; and Helen Alexander McCluggage Ryan, a widow
being the owners_ of the following described real estate in Sedgwick
County, Kansas, to wit:

The South 40 feet of that part of the Southeast 1/4 of Section 19,/Township 26 South, Range 1 East lying West of the Land Acquired in Chisholm Creek Diversion Condemnation Case No. A-39338.

do hereby dedicate the above described real estate to the public for
road purposes.

aAD, 19 -92.
-0 111 Executed this - C »* day of <

............ VEL DRK.n*LA
M*le Aldkander --- Marg(lerite Alexander

4*441....) CZL*...1.J

r*¤f'>2232>- «.0.4- -"AKakhl,fen *7yaa* <
.... -4.Y

%*5:* 1
Roberta Alexander Hyndman

Hdrold Hyndma* A

Helen Alexander Mccluggag/'kfan /
kefi.:34*491

Yfl,r.Al·'.992%{bl

2,

STATE OF KANSAS )
SEDGWICK COUNTY )

SS

BE IT REMEMBERED, that on this „25-4 day of

$93&8

came Moyle Alexander and Marquerite Alexander, his wi fe; Robert Y. Alexander and' . _ Kathleen Alexander, his wi fe; Roberta Alexapder Hyndman and Harold Hyndman, her husband;
 and Helen Alexander Mccluggage Ryan, a widow22-€44*·'·1 -

1
ij

4% t' 1 to me personally known to be the same personjijwho executed the foregoing #*
1 instrument and duly acknowledged the execution of the same.

fir:i IN WITNESS WHEREOF, I have hereunto subscribed my name and affixed
 my official seal, the day and year last above written.

i l i
i. 1 -71

arI pablic ¢

Submitted to the Wichita-sadgwick
County Metropolitan Area Planning D-
Commission and the Board of Com-
missioners of the City of Wichita,

Not 
Kansas, and approved by said Board -
of Commissioners of the City of /O.R Y 34
Wichita, Kansas,

,ENbiolti·al*iExpires : February 13, 1973
*9'*NOTARY *'*·.'

this , Il E Fort: E 1 Ulizi My Cori.1 EXP. /428
#c.. 9, Feb. 13. 10 4.4#

City clerk
-7*#

3%11 - · lam-21,37»yrat·thim„„01.-,*Mr,re,.F,I:/..-.6*,4,YMltfi"·........EM*/A...Ill//1//Impil<G ..-»il.ImNy
...

.11**f.%9. ?fli
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Im'KI'El KANSAS GAS AND ELECTRIC COMPANY

 July 14, 1975

DON H.ELL'OTI

DIVISION M•NAG[#

9%4,

Mr Curt Newby
Metropolitan Area Planning

Department
City of Wichita
104 South Main

Wichita, Kansas 67202

Re: KGCE, Miles Sand 6
45th Street North

Dear Curt:

Enclosed is a copy of the Judgment against
Miles Sand Company in the KGiE vs Miles Sand, Inc
action. Our previous request for the opening of
45th Street to MAPC was deferred in 1972 pending
conclusion of this action. I have also enclosed
a copy of a letter from Bob Lakin regarding the
city's law department interpretation of this judgment.
I believe this completes the information you requested
relative to this matter. If you have any questions,
please don't hesitate to call me.

Sincerely,

DHE/jh
enclosures

JUL 15 '975 WA

201 N. Market -Wichita, Kansas -Mail Address: P. O. Box 208 / Wichita, Kansas 67201 -Telephone: Area Code {316) 264-1111



I. R. /G
34

MUWA·- SEDOWICK COUNIi

June 27, 1975

METROPOLITAN AREA PLANNING
DEPARTMENT

262 06 1 1
AREA CODE 316

CITY 'UJLDING ANNEX
104 S MAIN sn/9/HITA 'ANIAS 67202

Mr. Don ElliottKansas Gas and Electric Building

13".

P. 0. Box 208Wichita, Kansas 67201

-.e· 3.

Re: KG&E v. Miles Sand, Inc.

Dear Mr. Elliott:

€62'ML

Dekker advises me that we should really have no interest inhow you approach the dedication issue. He feels the JournalEntry speaks for itself. If your counsel feels that the dedi-cation could be made on other forms, this would be fine with
US.

Sincerely,

Robert A. Lakin
Director of Planning

RAL:ber

Enclosure
3?

4%4

413 9,
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Ii IN THE DISTRICT COURT OF SEDGWICK COUNTY, KANSAS

.KANSAS GAS AND ELECTRIC COMPANY,
a corporation,

Plaintiff, )

4
gvs.

) Case No. C-28908

P MILES SAND, INC., a corporation, Defendant. )

JOURNAL ENTRY OF JUDGMENT

NOW on this 30th day of October, 1974, this cduse

.icomes regularly on for trial before this Court sitting without
p a jury. The plaintiff appears by and through its attorney,
IMichael T. Harris; the defendant appears by 'and through its
· chief executive officer, V. Harley Miles, and by its attorney,
'· Mr. Ronald Nieto.

Thereupon, the plaintiff presents its evidence and
' rests, and the defendant moves for judgment, which motion is taken 44

: under advisement by the Court.

Thereupon, the defendant presents its evidence and f-4*,1 2/·':P
1 rests.

Thereupon, the Court orders that the depositions of

, Jackie Wassall and John E. Pearson may be taken by the parties and
submitted to this Court as and for their testimony.

Thercupon, the deposition of John E. Pearson was taken
·by the plaintiff on November 4, 1974, the deposition of Jackie
Wassall not being taken and the time for the taking of it having

'AW or,ric/l (expired.
HAL.11 FOSTER

1<ANSASCASAND

ELEr....UILDING 11
P. O. lox ZOO Having heard the evidence and examined the exhibits, '
1316' 2/3·015.

.......STER

0Ot'[RTA. VO•IS

/1/HACL...Anels

2 1 4
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ithe Court hereby overrules the Defendant's motion for judgment,
2 and having read the depositions and being fully advised in the pre- DE
Imises, the Court makes the following f indings of fact and con-
clusions of law:

ji
FINDINGS OF FACT

FIRST: The Court finds that the parties have agreed 1i

in the Pre-Trial Conference Order to be bound by certain stipula-
tions; they are hereby approved, incorporated herein, and made a

part of these findings:

a. That this Court has jurisdiction over the74>3*

parties and the subject matter of this lawsuit, and
that venue has been properly laid in this Court.

"b. Plaintiff, at a.' times relevant, was a
corporation authorized to do business in the State
of Kansas and was duly authorized by the State Corpora-
tion Commission of Kansas to operate as a public util-
ity in Sedgwick County, Kansas. Defendant, at all
times relevant, was a Kansas domestic corporation.

erc. That a certain real estate purchase con-
tract dated March 4, 1970, between John E. Pearson,
Daisy S. Pearson, Francis M. Pearson, Nora B. Doane
and Miles Sand, Inc., whereby the said individuals
conveyed to Miles Sand, Inc., the following described
property:

That port of Lots 1 and 2 of the Southwest Quarter .: .(SW 1/4), also known as the Southwest Quarter
(SW 1/4) of Section 19, Township 26 South, Range 1
East, and beginning at the Northwest Corner of the
Northeast Quarter (NE 1/4) of Section 30, Township26 South, Range 1 East; thence south 74 rods,
thence east 80 rods, thence north 74 rods, thonce
west 80 rods to the place of beginning, except that
part condemned under the Chisholni Creek Diversion ! 1-,4- 5Ditch and Dike in Sedgwick County District Court ICase No. A-39338.

was duly executed and is authentic.
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"d. That a certain real estate purchase contract
dated October 15, 1970, between plaintiff and defen-i

dant, whereby defendant conveyed to plaintiff the
following described property:

Beginning at the Northwest Corner of the Northeast
Quarter (NE 1/4) of Section 30, Township 26 South,
Range 1 East; thence south 74 rods, thence east 80
rods, thence north 74 rods, thence west 80 rods
to the place of beginning, except that part con-
demned under the Chisholm Creek Diversion Ditch
and Dike in Sedgwick County District Court Case
No. A-39338.

was duly_exe-quterl And is-a-uthen-t-4-c·.

"e. That a certain amendment to real estate pur-
chase contract dated January 7, 1972, between John E.
Pearson, Daisy S. Pearson, Francis M. Pearson, Nora B.
Doane and Miles Sand, Inc., was duly executed and is
authentic.

"f. That at all times relevant hereto defendant

has either owned in fee simple or owned a beneficial
interest in the following described property, by virtue ( e r·Fi

11
of the real ester.6 purchase contract referred to in
paragraph I (c) hereof, to-wit:

The SW 1/4 of Sce. 19, T 26 S, R l E, Sedgwick
County, Kansas

V "g. That plaintiff was aware that defendant was a I *14'·b'·f'i:'
contract purchaser on the tract to be purchased by

Kansas Gas and Electric Company, prior to entering

into the October 15, 1970 real estate purchase con-
tract.

!1
SECOND: The plaintiff, in August or Septeinber of

'1970, through its authorized agent, Jack King, entered into ·122<•4

negotiations with the defendant's authorized agent, Mr- V.
,Harley Miles, to purchase the real estate described in the

first Finding of Fact, subsection d. The parcel of land adjoined ,
: the Ripley Power Station of the plaintiff, and its intended use

·4

WA:
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was as a service building site and as a means of access from the 
Ripley Power Station area onto Meridian Street, which in turn -
provided access to the I-254 by-pass around the City of Wichita. 1//0

The sales negotiations culminated in the execution of a contract Ii=/1
im.

)*34·1.' on October 15, 1970 to convey the aforementioned tract of prop-
,·*31%4

erty, and also provided in pertinent part: 332
1

"6. It is further agreed that both parties to this --:.

of 45th Street from Meridian Avenue to the Arkansas ¢
i contract are desirous of accomplishing the opening

River and both parties hereto agree to dedicate,
2·*£'/RU@.:De

without charge, one-half the width of the street on
properties owned by each party which abut 45th Street
from Meridian Avenue east to the Arkansas River." -15.*ga/#.1

EffS
M.

54/

:.lill.+.'          THIRD: The purpose of the aforementioned dedications 7
i was to provide ingress and egress to the parcel of land sold under · ,r ,

 the contract, and to the Ripley Power Station location. Although *1.·-, ..6
1 *%03944,#4-2'64-
the defendant, acting through its agent, Harley Miles, at one1

I time filed the necessary dedications to open up 45th Street to the 2*11111111111
-.--I---i--*--.I-

plaintiff' s parcel of land, it later withdrew them and has refused : to refilethem·.\

ift,#I'Aff i.ift tfa
I///Adl 468

441
1%.Bl
99

C '7'.twi

FOURTH: The tract of land to be conveyed to plaintiff --
1

in the October 15, 1970 contract, along'with a larger parcel of 1
land (which includes the area to be dedicated by defendant for

 street purposes), was held in escrow by the Arkansas Valley State 
!1 Bank under the terms of a Real Estate Purchase Contract dated  .
March 4, 1970 between John Pearson, Daisy Pearson, Francis Pearson,

INora Doana (sellers) and defendant (buyer), whereby the defendant 
11

of the land at $38,721.27 per year at interest of 7-1/2% per -annum ;
was to receive a Warranty Deed after paying off the purchase price

iNVE-
 ..i*%09>ierY?/-

%40,
y#:22
:.2.  ,

F..

9%4 1

11

i,9.95 it FIFTH: The October 15, 1970 contract between plaintiff 1

 and defendant was to be closed by March 1, 1971, and the plaintiff' 
Icontacted defendant February 8, 1971 by means of a letter from i

Jack King to the defendant's attorney. The letter forwarded for , 4·19

r· 4.
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.execution a Warranty Deed and stated that a check would be deliver-
ed when the deed was executed.

SIXTH: Sometime soon after March 1, 1971, Mr. Harley
IMiles came to the offices of Jack King, agent for Kansas Gas and
.,Electric Company, and advised him that the Pearsons and Mrs.
.' Doane were not wanting to release the tract o f land in the Octo-
ber 15, 1970 contract between the parties without being paid an
,additional sum of money. King, Miles and Ralph Foster, general
Ii counsel for Kansas Gas and Electric Company, met in Mr. Foster's
office that same day, and Mr. Miles stated that it would take an ,
additionul $3,000.00 over and above the $42,000.00 consideration , *i*J

i! agreed to in the October 15, 1970 contract in
order for Miles to I

!get the Pearsons and Mrs. Doane to release the parcel of land from i +
.the escrow contract.

SEVENTH: No agreement was made at the meeting men- 5
itioned above to pay an additional sum of money to defendant. Mr. %
i·Foster said he would contact the attorney for the Pearsons and
lii,Mrs. Doane to attempt to work out a means of conveying marketable I
: title to the defendant so it could convey marketable title to the
plaintiff. No mention was made by anyone at the meeting that

,!defendant did not intend to dedicate the 45th Street land pursuant [
to paragraph 6 of the October 15, 1970 contract.

EIGHTH: At no time did John Pearson, Francis Pearson
hor Nora Doane ask Miles for an additional sum of money to release
il the parcel of land from the original escrow contract.

NINTH: On March 22, 1971, Harley Miles, along with
his attorney, Mr. Beaty, met in the offices of Ralph Foster to
idiscuss the title problems. Mr. Beaty wrote a letter to Mr.

P.S. 7,

·Foster the same day which offered to execute a Warranty Deed

-5-
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rsubject to the escrow contract, or to pay off the escrow contract
balance if the plaintiff would pay defendant an additional
$6,000.00.

At no time during the .March 22, 1971 meeting or the
|earlier meeting did Mr. Miles or his counsel indicate that they
·did not want to dedicate the property abutting 45th Street per

4/h

*the October 15, 1970 contract. No money changed hands during
9

Il the March 22, 1971 meeting nor were any deeds to the property
 executed.

TENTH: On May 5, 1971 defendant's counsel, Mr.

Beaty, sent to plaintiff's counsel, Mr. Foster, a check from
Miles Sand, Inc. in the sum of $4,200.00 which represented the
ifH sum plaintiff paid as earnest money pursuant to the October 15,
p 1970 contract. The check was forwarded with a letter which stated

E that it was being returned, "until the matter with Mr. Miles can

4
i. be worked out. " Plaintiff did not cash the check.

ELEVENTH: On November 19, 1971, by letter to defen-
hdant's attorney Beaty, plaintiff demanded performance under the
I October 15, 1970 contract. On November 23, 1971 Mr. Beaty responded ,to't
,with a lengthy letter which provides in pertinent part:

It is my present understanding that you have
reached an agreement with the attorney for the
Pearsons to amend the contract between my client
and the Pearsons to the extent that the contract
would allow for a partial prepayment and release
of the property from the escrow. It is not
satisfactory with Miles Sand, Inc. that the con-
tract between it and the Pearsons be amended in
a manner inconsistent with the original terms
unless it is firmly understood at this time that .
the right of prepayment of the entire balance
does exist.

If your agreement with Mr. Bell is to amend the
contract between my client and the Pearsons in
such a way as wi.11 clearly indicate the right. of
prepayment of the entire balance, we are willing
to accept the amendments to the contract which
you have negotiated with Mr. 8011. Under the
circumstances, however, since you and Mr. Bell

-6-
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have made the arrangements, I suggest that you
prepare such documents as you may deem neces-
sary for you to obtain title to the property.
Although it is my opinion that the contract with
Kansas Gas & Electric long since expired, Miles
Sand, Inc. is willing to convey the property
described for the consideration recited in the

Yr
contract.: [Emphasis supplied]

Nothing in the letter of November 23, 1971 states

that the defendant would not dedicate the 45th Street property

as provided by paragraph 6 of the October 15, 1970 contract.
11

i

TWELFTH: On January 7, 1972, an attempted real

:estate closing was had at the Security Abstract in Wichita. The l
closing was not finalized since the deed from the Pearsons and
,Mrs. Doane to the defendant, which was necessary to release

i,the parcel from the escrow contract, was not executed.

THIRTEENTH: On January 28, 1972, there was another

Iclosing held at Security Abstract. Those present were Mr.
Knighton for the plaintiff, Mr. Beaty for the defendant, Harley
Miles, and Jackie Wassall, a Security Abstract employee. The
.necessary deeds were properly executed and the balance of the
b
consideration of $42,000.00 was exchanged.

./f#33€ -

m I

CONCLUSIONS OF LAW

The Court concludes as a matter of law:

FIRST: Part of the consideration for the October 15,

31970 contract was that the defendant dedicate a portion of his

fproperty for street purposes so as to provide access to the land  .|'to be conveyed under the contract.

SECOND: The plaintiff tendered performance under the

October 15, 1970 contract by its letter to the defendant's attorney
on February 8, 1971.

4,
i
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THIRD: A Warranty Deed to piaintiff by defendant,

subject to the existing escrow contract, would not convey merchantl

able title to the land under the October 15, 1970 contract.

FOURTH: The defendant had a duty to make reasonable

||efforts to secure and convey merchantable title; and the plain-
ti ff' s knowledge that the land was sub ject to the escrow contract !

does not relieve defendant of its duty to convey merchantable

 title. 55 Am. Jur. Sec. 154, Vendor and Purchaser.
il FIFTH: Although the contract was to be performed by

March 1, 1971, the performance time was waived due to defendant's

inability to convey merchantable title on that date and by the f

i:later actions of the parties. i

11

SIXTH: There was no agreement, written or oral,

between the parties to change the termc Ana ,-AnA·; 1-4-ne 8% Ah- 1 34'Val?dlt'%41, ..:+.

; October 15, 1970 contract. The t

changed unilaterally by the defen,

·,to amend its terms. Guy Pine, In,

201 Kan. 371 (1968).

erms of that contract cannot be

lant as there must be mutuality U

v. Chrysler Motors Corp,

ff has fully performed under the ·

paid to the defendant the

7 was accepted by defendant.
i

rmed under the contract, the 45th

led. 1
1?

no adequate' remedy at law

c performance directing the

roct property, as set forth in

03404.
)ERED, ORDERED, ADJUDGED AND

(45) days of the date of the

Jidgment, the defendant, by and

SEVENTH: The plainti.

October 15, 1970 contract, having

"agreed to sum of $42,000.00, whic}

/The defendant has not fully perfoi

Street dedications remaining unfi:

d

R jil EIGHTH: The plaintiff has

Uand is entitled to a decree of specifi

r 1+9'4? uelenuanc CO Gealeate tile 43tn bt]

the October 15, 1970 contract.

IT IS THEREFORE CONSI[

DECREED:

1. Within forty-five

filing of this Journal Entry of Ji

-8
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1,through its proper officers and agents, file with the Wichita-
Sedgwick County Metropolitan Area Planning Commission and the
Board of Commissioners of the City of Wichita, Kansas, a dedication

9 to the public for street purposes of the South 40 feet of the
I' Southwest Quarter (SW 1/4) of Section 19, Township 26 South
Range 1 East, Sedgwick County, Kansas. In the event that the
defendant fails or refuses to dedicate the hereinabove described
property for public purposes within the forty-five (45} days

4allotted, it is ordered that a copy of this Journal Entry of
li Judgment, when filed with the Wichita-Sedgwick County Metropolitan ,-IA

'Area Planning Commission and the Board of Commissioners of the
City of Wichita, Kansas, shall serve as and for and in place of

' for all purposes the dedication instrument.
it 2. IT IS FURTHER ORDERED that the defendant pay the

I costs of this action.

r DONE at Wichita, Kansas, on this.;:2· day of
1975.

Robert T. Stephan, Judge 42 2 17..s I ·..4

LAPPROVED:

' LAW OFFICES OF RENDER, KAMAS & KELLY 44%

i

Ron'ald L. Nieto
Attorneys for Defendant

Cettificate of Clerk of the District Couit. Thhbove
11 a true and correct copy of the original instrument
which is on file or of record In this court.

li LAW OFFICES OF RALPH FOSTER Done this 263;day of<3-,i 6;, lq-1.-DOROTH 1- VAN ARSD49< Clerk.7
6 Deputy 94.'

By
MibMel T. Marrls

Attorneys for Plaintiff
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