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89518 (Published in the Daily Record
April 20, 1979)

ORDINANCE NO. 36-047
2N ORDINANCE AMENDING THE PROVISIONS OF SECTION
28,04,220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS: PERTAINIMG TO "THE ISSUANCE OF BUILDING
PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-
PLIANCE, AND THE FILING OF PERTFCRMANCE GUARAN-
TEES, AND REPEALING THE ORIGINAL OF SAID SECTION
28.04.220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE
CITY OF WICHITA, KAMSAS:

SECTION 28.04.220 of the Code of the City of
Wichita, Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of
occupancy and compliance; performance guarantees to
assure compliance; waiver or extension.

A. The existing use and occupancy of premises
shall not be changed nor shall any building be here-
after erected, enlarged, converted or altered until
a building permit has been issued by the Central
Inspection Superintendent stating that the proposed
use of such land or building or premises complies
with the provisions of this Chapter.

B. A certificate of occupancy and compliance
shall be applied for coincident with the applica-
tion for a building permit and shall be issued
within ten days after the erection or alteration
of such building or premises shall have been com-
pleted in conformity with the prcvisions of these
regulations. A record of all certificates shall
be kept on file in the office of the Central
Inspection Superintendent and copies shall be
furnished on request to any person having a pro-
prietary or tenant interest in the building
permit; for all other certificates or for copies
of any original certificate, there shall be a
charge of one dollar for each copy thcreof.

C. A building permit shall not be issued
until the owner of the premises shall have filed
in the office of the Superintendent of Central
Inspection a letter of agreement for the com=
pletion of all on site improvements prior to any
occupancy of the premises.

D. When extenuating circumstances not
under the control of the owner occur, the owner
may request that a temporary occupancy permit be
issued. Such circumstances may include, but not




be limited to, extreme weather conditions prevent-
ing completion of on site improvenents, delay of
installation or incomplete public improvements
that could possibly cause damage or removal of on
site improvements, or other similar circumstances

that could be deemed to interfere with the comple- |
tion of all required improvements.

M request for a temporary occupancy permit
shall be accompanied by a performance guarantea
and a schedule for completion of all raquired
inprovements to the site. 2 written crant of the
right of entry on the premises by the City or its
designee for the purpose of cornleting the improve-
ments shall be executsd by the owner at the time
of and in conjunction with the filing of the
performance guarantee. The performance guarantee
may consist of a corporate surcty bond, a bank
letter of credit, cashier's check, escrow account
or other like security in an amount to be fixed
by the Superintendent of Central Inspection.

The amount of such ¢uarantee or scecurity
shall be based upon the estimated cost of improve-
ments as evidenced by bonafide bids or contracts,
to be guaranteed and may include contingency factors
for inflation and cost overruns in an amount equal
to twenty-five percent (25%) above the estimated
cost. The gquarantee, if in a form other than cash
or its equivalent, shall be subject to the approval
of the Director of Law and conditioned upon the
actual completion of such work within the specified
time period.

If the required improvements shall not have been
installed in accordance with tha performance guaran-
tee, the obligor and surety, if any. shall be liable
thereon to the City for the cost of the improvements
not installed. 1In addition to all equitable remedies
to enforce such guarantee, the proceeds of the security
or guarantee may be claimed and used by the City to
secure completion of the improvements.

. E. The specified time neriod allowed for in-
stallation of the improvements for which the perform-
ance guarantee has becn provided may be waived or
extended by the Board of City Commissioners by
resolution upon an application and showing that
unusual circumstances, beyond the control of the
owner of the premises, continues to prevent com-
pletion of the improvements. Such application
shall be accompanied by a current abstractors
certificate listing the names, mailing address and
ZIP codes of the owners of all adjacent property
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within 200 fecet of the application arca. The hear-
ing shall not be scheduled kefore the Board of City
Commissioners until ten days after receipt of the
application and the current abstractors ownership
list by the Superintendent of Central Inspection
in order to allow sufficient time to nctify all
adjacent property owners. The amount of any per-
formance guarantze may be reduced by the Board of
City Commissioners when portions of the improvements
have been completed. Th2 resolution granting the
waiver or extension may direct the issuance of the
certificate of occupancy subject tc the provisions
or conditions of the resolution including the
modification of the performancc guarantee.®

The original secticn 28.04.220 of the Codz of
the City of Wichita, Kansas, is hereby repealed.

Thig orcinance shall be includsd in the Code
of the City of Wichita, Kansas, and shall be effect-
ive upon its passage and publication once in the
official city paper.

ADOPTED at Wichita, Kansas, this 17th day of
April, 1979.

TONY CASADO, Mayor
Lttest: (Seal) DOMALD C. GISICK, Ccity Clerk




ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION

28.04.220 OF THE CODE OF THE CITY OF WICHITA,

KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING

PERMITS AND CERTIFICATES OF OCCUPANCY AND COoM-

PLIANCE, AND THE FILING ‘OF PERFORMANCE GUARANTEES,

AND REPEALING THE ORIGINAL OF SAID SECTION 28,04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,
Kansas, is hereby amended to read as follows:

w2g.04,220 Building permits; certificates of occupancy and com-
pliance; performance guarantees to assure compliance; waiver or ex-
tension.

A. The existing use and occupancy of premises shall not be
changed nor shall any building be hereafter erected, enlarged,
converted or altered until a building permit has been iésued by
the Central Inspection Superintendent stating that the proposed
use of such land or building or premises complies with the pro-
visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed,
in conformity with the provisions of these regulations. A record
of all certificates shall be kept on file in the office of the
Central Inspection Superintendent and copies shall be furnished
on request to any person having a proprietary or tenant interest
in the building permit; for all other certificates or for copies
of any original certificate, there shall be a charge of one dollar
for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agreement for the com-

pletion of all on site improvements prior to any occupancy of
the premises.
D. When extenuating circumstances not under the control of

the owner ocur, the owner may request that a temporary occupancy




permit be issued. Such circumstances may include, but not be
limited to, extreme weather conditions preventing completion of
on site improvements, delay of installation or incomplete public
improvements that could possibly ¢ause damage or removal of on
site improvements, or other similar circumstances that could be
deemed to interfere with the completion of all required improve;
ments.

A request for a temporary occupancy permit shall be
accompanied by a performance guarantee and a schedule for comple-
tion of all required improvements to the site. A written grant
of the right of entry on the premises by the City or its designee
for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing of

the performance guarantee. The performance guarantee may consist

of a corporate surety bond, a bank letter of credit, cashier's
check, escrow account or other like security in an amount to be
fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based
upon the estimated cost of improvements as evidenced by bonafide
bids or contracts, to be guaranteed and may include contingency
factors for inflation and cost overruns in an amount egual to
twenty-five percent (25%) above the estimated cost. The
guarantee, if in a form other than cash or its equivalent, shall
be subject to the approval of the Director of Law and conditioned
upon the actual completion of such work within the specified
time period.

If the required improvements shall not have been installed
in accordance with the performance guarantee, the obligor and
surety, if any, shall be liable thereon to the City for the
cost of the improvements not installed, In addition to all
equitable remedies to enforce such guarantee, the proceeds of
the security or guarantee may be claimed and used by the City to
secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-




vided may be waived or extended by the Board of City Commis-
sioners by resolution upon an application and showing that
unusual circumstances, beyond the control of the owner of the
premises, continues to prevent completion of the improvements.
Such application shall be accompanied by a current abstractors
certificate listing the names, mailing address and ZIP codes of
the owners of all adjacent property within 200 feet of the
application area. The hearing shall not be scheduled before the
poard of City Commissioners until ten days after receipt of the
application and the current abstractors ownership list by the

: Superintendent of Central Inspection in order to allow sufficient
time to notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City

Commissioners when portions of the improvements have been completed.

The resolution granting the waiver or extension may diréct the
issuance of the certificate of occupancy subject to the pro-
visions or conditions of the resolution including the modification
of the performance guarantee."

The original section 28.04.220 of the Code of the City of
Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City
of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of

1979.

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law




ORDINANCE NO,

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION

28.04.220 OF THE CODE OF THE CITY OF WICHITA,

KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING

PERMIT_S AND CERTIFICATES OF OCCUPANCY AND COM-

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,

AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,
Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-—
pliance; performance guarantees to assure compliance; waiver or ex-—
tension.

A. The existing use and occupancy of premises shall not be
changed nor shall any building be hereafter erected, enlarged,
converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed,
in conformity with the provisions of these regulations. A record
of all certificates shall be kept ;:)n file in the office of the
Central Inspection Superintendent and copies shall be furnished
on request to any person having a proprietary or tenant interest
in the building permit; for all other certificates or for copies
of any original certificate, there shall be a charge of one dollar
for each copy thereof. .

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-
dent of Central Inspection a letter of agreement for the com-
pletion of all on site improvements pfior to any occupancy of
the premises.

D. When extenuating circumstances not under the control of

the owner ocur, the owner may request that a temporary occupancy




permit be issue&. Such circumstances may include, but not be
limited to, extreme weather conditions preventing completion of
on site improvements, delay of installation or incomplete public
improvements that could possibly cause damage or removal of on
site improvements, or other similar circumstances that could be
deemed to interfere with the com_pletion of all required improve- -
ments.

A request for a temporary occupancy permit shall be
accompanied by a performance guarantee and a schedule for comple—
tion of all required improvements to the site. A written grant
of the right of entry on the premises by the City or its designee
.for the purpose of completing the improvements shall be executed-
by the owner at the time of and in conjunction with the filing of
the performance guarantee. The performance guarantee may consist
of a corporate surety bond, a bank letter of credit, cashier's
check, escrow account or other like security in an amount to be
fixed by the Superintendent of Central Inspection;

The amount of such guarantee or security shall be based
upon the estimated cost of improvements as evidenced by bonafide
bids or contracts, to be guaranteed and may include contingency
factors for inflation and cost overruns in an amount equal to
twenty-five percent (25%) above the estimated cost. The
guarantee, if in a form other than cash or its equivalent, shall
be subject to the approval of the Director of Law and conditioned
upon the actual completion of such work within the specified
time period.

If the required improvements shall not have been installed
in accordance with the performance guarantee, the obligor and
surety, if any, shall be liable thereon to the City for the
cost of the improvements not installed. 1In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.
E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-




vided may be waived or extended by the Board of City Commis-
sioners by resolution upon an application and showing that
unusual circumstances, beyond the control of_ the owner of the
premises, continues to prevént completion of the improvements.
Such application shall be accompanied by a current abstractors
certificate listing the names, mailing address and ZIP codes of
the owners of all adjacent prope;:ty within 200 feet of the
application area. The hearing shall not be scheduled before the
Board of City Commissioners until ten days after receipt of the
application and the current abstractors ownership list by the
Superintendent of Central Inspection in order to allow sufficient
'tirne to ' notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City
Commissioners when portions of the improvements have been completed.
The resolution grantin'g the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including‘ the modification

of the performance guarantee." .

The original section 28,04.220 of the Code of the City of
Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City
of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper.

ADOPTED at Wichita, Kansas, t.his day of

1979.

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law




Crly Commssioners
vided may be waived or extended by the Board of u-nlng—ﬂ-ppoals
by resolution upon an application and showing that unusual cir-

cumstances, beyond the control of the owner of the premises, con-

Ing
The amount of

any performance guarantee may be reduced by the Board of %'otlag
- wwhen portions of the improvemeﬁts have been completed.

tinues to prevent completion of the improvements.’L

The resolution granting the waiver or extension may direct the
issuance of the certificate of occupancy subject to the pro-
visions or conditions of the resolution including the modification
of the performance guarantee."

The original section 28.04.220 of the Code of the City of
Wic;hita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City
of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper. :

ADOPTED at Wichita, Kansas, this
1979.

day of

Mayor
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FROM

WECHI

TA-SEDGWICK COUNTY DATE

: e March 5,
POLITAMN AREA PLANNING DEPARYIMERNY

E. H. Denton, City Manager

Robert A. Lakin, Director of Planning

DR 78-35 - P
Re: Performa

ible amendment to the Zoning Ordinance
ce guarantees for landscaping and screening.

Attached herete is a delineated copy of an amendment to the
zoning ordinance. Please place this item on the agenda of
March 13, 1979 for consideration by the City Commission.

BACKCROUND

On October 24, 1978, the City Commission instructed the staff
to review the ordinance requirements and recommend revisions
to: 3

(1) Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

2 Provide that landscaping and screeniuag be installed
C : ping g
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions te
assure compliance.

In x # of the existing repulations with representatives

of the Planning Department and Central Inspection, the Depart-
ment of Law drafted a propos revision to the zoning ordi-
nance. This amendment was advertised and a public hearing
before the Planning Comuission was held on December 21, 1978.
Copies of the minutes of that meeting are attached including
the material discussed.

After considerable sicn, the Planning Commission did
not recommend the amendment for adoption, but instead recom-
mended that a procedure for enforcement of the ordinance be
developed, iich could include the withholding of occupancy
permits., It was also suggested that possibly a procedure
be developed to withhold permits te those that have failed
to comply; the possible revocation of contractors licenses;
or the revocation of I oth rocedures
designed around the withd 1] rivileges' as opposed
Lo penalties or punitive




Page Two
E. H. Denton, City Manager
March 5, 1979

When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it
was moved that the proposed amendment be returned to the
Planning Commission for reconsideration. Included in the
motion was a statement for need of the revision in order to
enforce the landscaping requirements, and also the Planning
Commnission was requested to consider the comments made by
the Superintendent of Central Inspection.

The main concern expressed by Mr. Feldner in his memo of
December 14, 1978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre- i
pared for consideration by the Planning Commission at their I
meeting of February 15, 1979 eliminated this major concern i
by not requiring guarantees prior to the issuance of a }
building permit.

It was pointed out by Mr, Feldner at the meeting that in the
majority of projects, the contractor that takes out the
permit for the building is not responsible for the instal-
lation of the screening and landscaping, and to take action
to revoke the contractor's license for an inadequacy of the
owner to comply would not be feasible. He also indicated
that the proposal as presented would help in the matter of
completion of the landscaping and screening since the owner
will have to agree to complete the requirements before a
permit is issued.

SUMMARY

The attached possible amendment to the zoning ordinance will
make the following changes in the ordinance:

1. Require that the owner file a letter of agreement,
for completion of all on site improvements prior to
any occupancy of the premises, before a building
permit is issued,

2. It will permit the owner to request a temporary
occupancy permit from the Superintendent of Central
Inspection when it can be shown that extenuating
circumstances have prevented completion of on site
improvements. This may be done administratively

by the Superintendent of Central Inspection with




Page Three
E. H. Denton, City Manager
March 5, 1979

any financial guarantees, other than cash or its
equivalent, subject to approval by the Director
of Law.

Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
amount of guarantee, the time table for completion,
or further extensions are to be referred to the
Board of Zoning Appeals for their consideration
and action.

On a vote of 7 in favor azd ¢:opposed, the Plamnning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-
sion minutes of February 15, 1979 are attached.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commis-
sion and place the ordinance on first reading.

Make any changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

Robert A. Lakin
Director of Planning

RAL:GEL:el

Attachments

cc: John Dekker, Director of Law
Don Anderson, Director of Housing & Economic Development
Robert B. Feldner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suite 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214




.Deletions marked-through
Additions underlined
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ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SIECTION
22.04.220 OF THE CODE OI THE CITY OF WICHITA,
KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING
PLEFMITS AND CERLIFLCATES OF OCCUPANCY AND COM-
PLIANCE, AND THE PILING OF PERFORHANCIE GUARANTEES,
AND REPEALING TIE ORIGINAL OF SAID SECTION 28.04.220
of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNWING BCDY OF THE CITY OF

WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

tension.

A. The existing use and.occupancy of premises shall not be

 changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by
the Central Inspection Superintendent stating that the proposed
use of such land or building or premises qomplies.with the pro-
visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the applicaticn for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed,
in conformity with the provisions‘of these regulations. A record
of all certificates shall be kcpt.on file in the office of the
Central Inspection Superintendent and copies shall be furnished
on reguest to any person having a proprietary or tenant interest
in the building permit; for all other certificates or for copies
of any original certificate, there shall be a chargc of one dollar
for each copy thereof. : :

C. A building permit shal) not be issued until the owner

of the premiscs shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agrcement for the com-

pletion of all on site improvements prior to any cccupancy of

the premises.
peet Vo Reiltabedats

D. When extenuating circumstonces not under the control of

the owner occur, the owner may request that a temporary occupancy




permit be issued. Such circumstances may include, but not be

limited te, extreme weather conditions preventing completion of

on site improvements, delay of installation or incomplete public

improvements that could possibly cause damage oxr removal of on

site improvements, or other similar circumstances that could be

deemed to inferfcr‘e with the completion of all 'required imprové-

ments.

A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the £filing of

the performance guarantee. The performance guarantee mav consist

of a surety bond, a bank letter of credit, cashier's check,

escrow account cor other like security in an amount to be fixed

by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteced and may include contingency

factors for inflation and cost overruns in an amount egual to

twenty-five perceni (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the performance guarantee, the obligor and

surety, if any, shall be liable thercon to the City for the

cost cf the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

-the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-




vided may be waived or extended by the Board of Zoning Appeals

by resolution upon an application and sheowing that unusual cir-

cumstances, beyond Lhe control of the owneor of the premises, con-

tinues to prevent completion of the improvements. The amount of

any performance guarantee may be reduced by the Board of Zoning

Appeals when portions of the improvcménts have been completed.

The resolution granting the waiver or extension may direct the

nwmwofwewnﬁhﬂeﬁow@mwswkutomemm

visions or conditions of the resolution including the modification

of the performance guarantece."

The original section 28.04.220 of the Code of the City of
Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper.
ADOPTED at Wichita, Kansag, this day of

19879.

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law




WICHITA-SEDGWICK COUNTY - DaTE ;

METROPOLITAN AREA PLANKNIMG DEPARTIMENT February 9, 1979

Wichita-Sedgwick County Metropolitan Area Planning Commission

FROM Glen E. Lytle, Special Assistant for Zoning
| SUBJECT DR 78-35 - Possible Amendment to the City Zoning Ordinance -
Re: Performance Guarantees for Landscaping and Screening <2

Attached hereto
Planning C i
of that m

are copies of material that was considered by the
ssion on December 21, 1978, along with the minutes
ting.

=

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed
amendment. This matter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable
discussion, Shanahan moved that the proposed amendment .be returned
to the Planning Commission for reconsideration, as there is need
for revision in or to enforce the landscaping requirements, and
further ask that the c ents of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

g Lytle ]
Special Assistant £6¢ Zoning

GEL: bhe
Attachments

cc:  Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldnexr, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Furnas, C.P.0. Coordinator
Ax Builders Ass'n., 730 N. Main 67203
Board of Realtors, 717 N. Emporia 67214




EXCERI'P FROM PLANNING COMMISSION MINUTES OF FEBRUARY 15, 1979:

12. Casc No. DR 78-35 - Possible Amendment to City Zoning
5 Ordinance - Re: Filing of Performance Guarantees.

ROBERT A. LAKIN, stated that this was an item that was
previously discussed pertaining to the filing of performance
guarantecs prior to the issuance of building permits in order
to guarantce the screening and landscape improvements, The
Planning Commission voted to recommend to the City Commission
that the amendments not be adopted as submitted. AL the City
Commission meeting some feelings were expressed that they did
want to adopt something, and part of that stems from the con-
tinued frustration that the City Commission experiences in
having the job done. He said the staff was instructed to look
at some alternatives in terms of dealing with contractors licenses,
being able to revoke those as a privilege versus the right for a
building permit, and to look at uti lity hookups. The building
contractor for most of the buildings are not responsible for the
total project. They obtain a permit to build the building, and
are not responsible for putting in the off-street parking, screen-
ing or the electric and plumbing. To revoke the license of one
contractor appeavs to be an unuseable device for staff because
they are still not getting the person responsible for the job
necessarily. An alternate for that would be to change the
permit requirement, making it a dual permit where the owner of
the land does take out the permit. Utilities were looked at, and
felt more problems would occur, for instance, in inclement
weather when the utilities are shut down, it could cause severe
damage to structures, He said that there was one utility, however,
that the City does control, and that is water.

LAKIN said that Central Inspection says that it is almost
impossible for them to enforce the ©occupancy permit. He said
that all sorts of alternatives were looked at, and we could not
find very many alternatives to offer,

BAYOUTH asked Robert Feldner, Superintendent of Central
Inspection, out of all the builders and contractors in the City

of Wichita, was there any way to be 100 percent. He did not
feel all of the contractors should be punished for one person
that did not comply.

FELDNER said that he would tend to agree with Mr. Bayouth,
if anyone had ever been involved in a building project, it was
evident that a building was really not finished until many
months or years after the structure was occupied.

SAVINA asked if it would require additional staff to enforce
is ordinance the way it is proposed now.

FELDNER stated no. They have been operating in a very
similar way in the past few months. The bonds are received
and reviewed by the Law Department, The Administrative Divi-
sion then accepts the bonds at the time they issue the permit.
He did not believe it would be a situation that would require
additional staff.

SAVINA asked if in Mr. Feldner's opinion did he think this
was inflationary.

FELDNER said that the way the ordinance is written, they
would only be requiring bonds for those people who had not com-
plied at the time of request for occupancy. The original con-
cept as he understood it was to require a bond on every permit
that had any requirement for screening and landscaping, which
in his opinion, would have been time consuming and probably
would have required more staff.

CHAIRMAN GREIDER asked if Central Inspection was requiring
some bonds now.




FELDNER said yes. GREIDER asked if there was a need for
this ordinance if they are already requiring a bond. FELDNER
snid that it was the City Commission's request that this be
explored and put into writing in the ordinance, and right now
its Just a matter of policy.

BELL asked if someone occupied n premise without an occu-
pancy permit, was it a criminal activity. FELDNER said that it
was a misdemeanor.

BARRIER said that speaking of the number of staff hours
that Central Inspection spends in enforcement, it would seem
to her that those hours would be well spent if the City was
going to be strict in its enforcement, and if they were con-
sistent in enforcement for a length of time, then she felt Just
like any other disciplinary action, it would be accepted and
people would recognize the fact that they are going to have to
comply. She asked Mr. Feldner what he thought of the signed
agreement for completion of all on-site improvements prior to
occupancy of the premises. g

FELDNER felt this agreement would be helpful in most
instances. The contractor takes out the permit and Central
Inspection issues a list of requirements to be complied with,
and the owner in 90 percent of the time never sees what the
actual requirements are.

BARRIER asked if this would stand up in a court of law.

BELL responded that when you say something will or will
not stand up in court, you are on shaky ground because it
depends on the precise facts in the given case. He said that
you cannot do anything that 100 percent, airtight, iron-clad
when you get to court,

LAKIN commented that ome of the things that is perceived
to be one of the problems in enforcement and in going to court,
is identifying responsibility. He said that onc of the first
defenses that is usually brought up against the City, is that
the contractor didn't know or was not informed in time.

GLEN LYTLE, Special Assistant for Zoning, stated that the
amendment that was previously considered by the Planning Com-
mission on December 21, 1978 meeting required a performance
guarantee to be filed, prior to the issuance of a building
permit, on all properties where landscaping and screening is
required. On a motion to recommend adoption, the Planning Com-
mission voted 3 in favor, and 4 against. The amendment was
forwarded to the City Commission for their consideration at the
meeting of January 16, 1979,

. LYTLE said that when the City Commission referred this
matter back to the Planning Commission, they stated as part
of the motion that consideration should be given to the com-
ments of the Superintendent of Central Inspection. As you note
by his memo of December 14, 1978, the major concern expressed
was that the amendment would require guarantees on all sites
prior to the issuance of a building permit, thereby creating a
voluminous amount of paperwork in keeping track of the guarantees.

LYTLE continued that the redraft presented to the Planning
Commission today takes into consideration this concern and will
not require any financial guarantees prior to the issuance of a
building permit, but only reguire a letter of agrecment, by the
owner, that all on-site improvements will be completed prior to
any occupancy of the premises., It will then further permit the
Superintendent of Central Inspection to issue a temporary certif-
icate of occupancy without the completion of all on-site improve-
ments when the owner requests same, due to extenuating circum-
stances not under the control of the owner thercby preventing
completion.




LYTLE concluded that this amendment will not penalize owners
or contractors who willfully comply with the regulations., It will,
however, permit the administration of the regulations by requiring
guarantees for the installation of on-site improvements similar to
ihe present policy without having to appeal to the City Commission.

BAYOUTH said he did not see why a person should be required
to put up a bond because he has not landscaped, for instance if
the ground was frozen and he could not landscape. He felt he
should be given until Spring without the bond. He asked if
this could not be handled administratively.

LYTLE said that the way its being handled now is that
the guarantees are being required administratively. This
amendment was prepared at the request of the City Commission
that some method be devised to assure that these improvements
are going to be completed.

MAY stated that the case Mr, Bayouth was bringing up as
far as she was concerned is the perfect case of why we should
have this. An occupancy permit is issued because it is December
and trees cannot be planted, and that is the very example the
City has dealt with in the past and lost.

LYTLE said that if an occupancy permit is issued without
compliance then it is extremely difficult to go back at a later
date and ask for compliance unless they are applying for an
additional permit to make changes or adding to an existing
property.

COLE stated the questions are answered in the compromise
of Mr. Bayouth's concern about the contractor having a chanceé
to do what they say they are going to do, and only if they don't
comply then they have to put up a bond. He felt this was a good
compromise. i

MOT :  That the Planning Commission
recommend to the City Commission that

the compromise amendment be approved.
Cole moved, May seconded.

BAYOUTH commented that he did not see where anything had
been gained. He thought it was unfair to a person to landscape
without the weather being in his favor, and he did not think he
-should have to pay the cost of a bond or anything else because
it was not his fault. He felt that more cost was being created
to the developer and more business for the attorney.

VOTE ON THE MOTION: It carried with a
vote of 7 in favor (Cole, May, Greider,
Barrier, Taylor, Bell and Hennessy), and
2 opposed (Bayouth and Savina). Jones
was absent.
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DR-78-35
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Passible Amendrant to the
City of Wichita Zoning Ordinance Scheduled for
Public Hearing Before the MAPC-Thursday, Decerber 21, 1978

Recommended that Section 28.04.220 be amended to read as follows:

28.04.220 Building permits; certificates of occupancy and compliance;
performance guarantess to assure compliance; waiver or extensicn.

A The existing use and occupancy of premises shall not be changed
nor shall any building be hereafter erected, enlarged, coaverted or altered
until a building permit has been issuzd by the central inspecticn superinten=
dent stating that the proposed use of such land or building or premises com-
plies with the provisions of this Chapter.

B. A certificate of accupancy and compliance shall be applied for
coincident with the application for a building permit and shall be issued
within ten days after the erection or alteration of such building or premises
shail have been completed, in conformity with the provisfons of these regula-
tions. A record of all certificates shall be kept on file in the office of
ihe central inspection Superintendent and copies shall be furnished on request
to any person having a proprietary or tenant interest in the building permit;
for all other certificates or for copies of any original certificate, there
shall be a chargs of one dollar for each copy thercof.

€. A building r'nit shall rot be issued until the owner of the pre-
mises snall have fiied in the office of the central inscection superintendent
2 i i screening, and other an-
Site _imorover § nade in accorgance with the E ans_previous E Sub-
isted an I il rigronce quarantee may consist of a corporate
bank letter of credit, cashier’s check, escrow account or

atger mg secority in an anount to be fixed by the supérintendent of central
iE;g on.

Tne amount of such guarantee or security shall be based upen the esti-
mne COST Of inorovenents, &8s evidenced by Sona Tige B1ds GF conlracis, to
uaranteed and may inclyce Contingency factors Tor INT1ACion and cos

overruns in an emount equal to tWenty=TIve pErcent (o] OF the esCimater
cost, _The guarantee, 17 in @ form OCAer than Cash or 1ts equivalent, Sha T, ¥ an
SUSJECT 0 the approval Of the director o7 Taw and conditioncd upon
2ctual corplation OF Such Work Within a specificd TIRe periad and prior to
the Tssuance OF tne certiticate of occupancy and compliance.

™

If the required improvements shall not have been installed in accor-
dance with the performance guarantee, the obligor and surety, if any, shajl
% fable thereon to the City for the cost of the irproverents not instelled.

n addition to all equitable remedies to enforce such guarantee, the proceeds
o e security or guarantee may be claimad and used by the City to secure
tion of the Tmarovements. written grant of the rignt of entrv en

comple i q a
the premises by tne City or its dasignee for the ur'sa of cn. eting the
Inproveronts shall be executed by the owner of the time of and in conjunction
With the ng of the performance quarantee.
D. The amount of any performance quarantee ray be reduced by the

overning body by resolution when portfons of the improvements have been
completed. I'ﬁ Specified time EEE allcwed for instailation 0f the irprove-
ments for which the performance ouarantee has been provided may be waived or
igmﬁxéﬂmmwwzu(-i%m
of unusual circunstances beyond the control of the gwner of the premises.

& OFCer granting the waiver or extension may direct the issuance o e
certificate of occupancy and compliance subject to the provisicns or condi-

1ons of said order,
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25. Case No. DR 78-35 - Possible Amendment to the City
Zoning Ordinance - Filing of Performance Guarantees,

'TES OF DECEMBER 21, 1978:

GLEN LYTLE, Special Assistant to Zoning, stated that
this was a proposed amendment to th oning ordinance which
would provide for a performance guarantee to insure that onsite
improvements: would be completed prior to the occupancy of a
building. He said that recent cases have been pointed out to
the City Commission of failure of the owners or developers to
fully comply with the requircments of landscaping and screening
on several projects. At the October 24, 1978 City Commission
meeting, the Commissioners instructed the staff to review the
present ordinance requirements and recommend revisions to:

(1) Provide the landscaping and screening reguirements
be guaranteed prior to the issuance of building
permits; o

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty pruvisidn to assure
compliance.

LYTLE said that this draft of the possible amendment was
prepared by the Department of Law and includes the following
changes:

(1) Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overrurs. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit,

It establishes a waiver procedure for extending the
time for completion of improvements upon the show-
ing of unusual circumstances beyond the control of
the owner of the premises.

LYTLE continued that there was no change or recommendation
for change in the penalty provisions because this was part of the
enabling legislation that the maximum penalty is established by
State Statutue, and also it is up to the discretion of the Judge
in each case should it go to court. He said that comments received
from the Superintendent of Central Inspection indicated that the
wording of the ordinance would require that financial guarantees
be required on all sites upon which these improvements are required.
LYTLE said that the instructions to the Director of Law did not
differentiate and that a development not in & Community Unit Plan
could conceivably require a large amount of screening and land-
scaping and thus a concern for needed guarantees and enforcement.
The Superintendent of Central Inspection has indicated his con-
cern that the amendments not only would be a lot of paper work
in order to kecep track of the guarantees, but is another procedure
that the builders and developers are going to have to comply with
prior to the issuance of a building permit. Another concern
expressed by the Superintendent of Central Inspection was the
issuance of an occupaney permit if the owner complied only with
the zoning ordinance. The Department of Law indicated that since




this was provision of the zoning ordinance, it should refer only
to this code. The other concern of the Superintendent was the
experience he had with corporate surcly bonds. He indicated
that they have some litigation going at the present time.

LYTLE stated that the reason all of the various guarantees
are included in the ordinance was that the attorney felt that use
of the same language that is in the Kansas State Statute is
what should be in the ordinance.

BELL stated that he was in sympathy with the basiec intent
behind this. He questioned the wording of '"landscaping, screening,
and other onsite improvements will be made in accordance with
"the plans previously submitted and approved”. He felt this was
vague. He felt it was drawn by somcone that was not familiar with
the processes the Planning Commission goes through in getting up
to that point, because frequently there were not plans submitted
and approved, there are suggestions, commitments, and all kinds
of things, yet there are still screening requirements. lie
felt this should be made more specific. =

LYTLE interpreted it as plans submitted prior to the issuance
of a building permit, and there are plans submitted, and screening
and landscaping shown on these plans.

LAKIN stated that there were landscape plans that he signs
and/or with the Superintendent of Central Inspection (primarily BZA
cases and CUP's). There are other ordinance provisions that say
Jjust build a wall. No plans are submitted on a wall, just plans
on landscaping. LAKIN suggested that wording be included in the
amendment about "in accordance with plans previcusly submitted
and approved, and for other ordinance requirements".

BELL stated that where there is a landscaping area that
was required to be kept on portions of the land, it would be
questionable under broad general languagé whether that was the
kind of plan requested. His other question was the sentence
that read: "The improvements shall be executed by the owner
of the time of and in conjunction with the filing of the
performance guarantec”. Ille asked if there was some language

omitted. (It was pointed out that it was a typographical error
and should be --- "owner at the time of ---").

COLE commented that Mr, Bell's point was well taken, if
all of the things are not put in that the Commission wants to
comply, then there is always the escape clause for people not
to comply.

MAY speaking about Mr. Feldner's memorandum, concerning
the overload which would be imposed upon his Department if
this ordinance is imposed on things beyond CUP's, and BZA's,
she reminded the Commission that there have been many cases
that were just zoning cases where screening fences were never
constructed to protect residential property, and she wanted to
indicate her desire that the ordinance apply to all sites in
which improvements are proposed.

BAYOUTH said that he did not approve of cash guarantees
in that it works a hardship on an individual.

SAVINA said that he was opposed to anything of this nature.
He felt that it was a frustrated example of a frustrated ordinance,
and a frustrated Department that cannot carry out its inspections
properly. lle said the certificate of occupancy is the key to the
whole thing, and if Central Inspection operated as it should
operate, then they would not need a cash guarantee. He felt that
this sort of thing would cause an inflationary impact on the
City, and they would have to have more staff to take care of the
cash operation, people will have a lot of money tied up, and it
would take months and months to get their money back after the
certificate is issued., It was just not proper and right to do
this kind of thing just because one or two developers have not
lived up to their agreement.




COLE said that he had some sympathy for what Mr. Savina
said because he had also some real concern with Central
Inspection that they have not been doing their job in the past,
and he has complained about it. He said that even when they do
their job, more tools are needed to handle those persons who
deliberately try to comply to the least extent they possibly can.

MOTION: That the Planning Commission
recommend to the City Commission that
the proposed amendment be approved
with staff's corrections, and take into
account Mr. Bell's comments., Cole
moved, May seconded.

VOTE ON THE MOTION Motion failed with
a vote of 3 in favor (Cole, May and
Taylor), and 4 opposed (Bell, Bayouth
Greider and Savina). Barrier, llennessy
and Jones were absent.

LAKIN said that he had not been personally convinced that
the occupancy permit could not be properly withheld from the
people. The building permits are taken out by owners and/or
licensed contractors, and it seemed to him, if they did not
comply to the rules, then the licenses to operate should be
taken away from them. The economic pressures to open otherwise
completed buildings should force to completion of walls and/or
bonding of landscaping where out of reason.

Considerable discussion continued on the occupancy permit.

BELL commented that when you get in court and talk about
licensing, you are talking about a privilege to do something,
and its often not interpreted with all of the equities in favor
of the person who is being brought on the carpet.

MOTION: To have staff prepare a procedure
Tor enforcement by Central Inspection Division
by the use of the occupancy permit and also to
consider some procedure of compliance by with-
holding permits; or the possible revocation of
the contractors' license for failing to comply
with conditions of a permit; or the revocation
of utility hookups or other procedures designed
around the withdrawal of "privileges" (such as
licenses) as opposed to penalties or punitive
measures. Bell moved, Cole seconded.

MAY explained the reason she voted for the proposed amendment.
She participated in a discussion in which other avenues that were
suggested were eliminated completed with very little explanation,
and the offered amendment looked like the only option.

SAVINA remarked that when people have to put up cash
when they have the good intent of complying anyway, then we
sure have a poor governing authority.

VOTE ON THE MOTION: It carried
unanimously. Barrier, Hennessy
and Jones were absent.
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METRQPOLUITAR ARREA PLANMING

E. H. Denton, City Manager

Robert A. Lakin, Director of Planning

DR 78-35 - Possible amendment to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

Attached hereto is a delineated copy of an amendment to the
zoning ordinance. Please place this item on the agenda of
March 13, 1979 for consideration by the City Commission.

BACKGROUND
2 H-ZY’M

On October 24, 1978, the City Commission instructed the staff
to review the ordinance requirements and recommend revisions
to: 2

Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to
assure compliance.

In review of the existing regulations with representatives

of the Planning Department and Central Inspection, the Depart-
ment of Law drafted a proposed revision to the zoning ordi-
nance. This amendment was advertised and a public hearing
before the Planning Commission was held on December 21, 1978.
Copies of the minutes of that meeting are attached including
the material discussed.

After considerable discussion, the Planning Commission did
not recommend e amendment for adoption, but instead recom-
mended that a procedure for enforce t of the ordinance be
developed, wh could incl the withholding of occupancy
permits. It was also suggested that possibly a procedure
be developed to m.m.m]:l permits to those that have failed
to comply; LhL possible revocation of contractors licenses;
or the revocaiion n' utility hookups or other procedures
designed around the Lhdx: . of "privileges' as opposed
to penalties or punitive meas
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Page Two
E., H. Denton, City Manager
March 5, 1979

When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it
was moved that the proposed amendment be returned to the
Planning Commission for reconsideration. Included in the
motion was a statement for need of the revision in order to
enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent of Central Inspection,

The main concern expressed by Mr. Feldner in his memo of
December 14, 1978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre-
pared for consideration by the Planning Commission at their
meeting of February 15, 1979 ecliminated this major concern
by not requiring guarantees prior to the issuance of a
building permit.

It was pointed out by Mr. Feldner at the meeting that in the
majority of projects, the contractor that takes out the
permit for the building is not responsible for the instal-
lation of the screening and landscaping, and to take action
to revoke the contractor's license for an inadequacy of the
owner to comply would not be feasible. He also indicated
that the proposal as presented would help in the matter of
completion of the landscaping and screening since the owner
will have to agree to complete the requirements before a
permit is issued.

SUMMARY

The attached possible amendment to the zoning ordinance will
make the following changes in the ordinance:

1. Require that the owner file a letter of agreement,
for completion of all on site improvements prior to
any occupancy of the premises, before a building
permit is issued.

2. It will permit the owner to request sa’temporaxy
occupancy permit from the Superintendent of Central
Inspection when it can be shown that extenuating
circumstances have prevented completion of on site
improvements; This may be done administratively
by the Superintendent of Central Inspection with
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any financial guarantees, other than cash or its
equivalent, subject to approval by the Director
of Law.

Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
amount of guarantee, the time table for completion,
or further extensions are to be referred to the
Board of Zoning Appeals for their consideration
and action.

On a vote of 7 in favor and 2 opposed, the Planning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-
sion minutes of Fchruary 15, 1979 are attached.

RECOMMENDED ACTTON:

I

Concur in the recommendation of the Planning Commis-

sion and place the ordinance on first reading.

Make any changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

@wﬁ A ,’L,Qﬂ /&\

Hobert A. Lakin =
Director of Planning

RAL:GEL:el
Attachments
ce: John Dekker, Director of Law

Don Anderson,

Robert B. Feldner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suite 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214

\{&\

Director of Housing & Economic Development

e ——————
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2 ORDINANCE NO.
Al ORDINANCE AMENDING TIHE PROVISIONS OF SECTION
22.04,.220 OF THE CODLE OF YHE CITY OF WICHITA,
KANSAS: PERTAINING TO THE ISSUBNCE OF PUILDING
PEPMITS AND CLRILFLCATES OF OCCUPAHCY AND COM-
PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220
of the CODE OF TUE CITY OF WICHITA, KANSAS:.
BE IT ORDAINED BY THE GOVERNING BCDY OF THE CITY OF
WICHITA, KANSAS:
SECTION 28.04.220 of the Code of the City of Wichita,
Kansas, is hereby amended to read as follows:

w28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-—
tension. 7
A. The existing use and occupancy of premises shall not be
; chang:-;d no';-shall any building be hereaftc—*:r erected, enlarged,
converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the ercction or altera-
tion of such building oxr premises shall have been completed,
in conformity with the provisions of these regulations. A record
of all certificates shall be kept lcm file in the office of the
Central Inspection Superintendent and copics shall be furnished
on request to any person having a proprietary or tenant interest
in the building permit; for all other certificate‘s or for copies‘
of any original certificate, there shall Le a chaxge of one dollar
for each copy thereof. ; !

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agrcement for the com-

pletion of all on site improvements prior to any occupancy ot

the premises.

D. When extenuatimj circumstences not under the control of

the owner occur, Lhe owner may request that a temporary occupancy




permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of

on site improvements, delay of installation or incomplete public

improvements that could possibly cause damage or removal of on

site improvements, or other similar circumstances that could be

deemed to interfere with the completioﬁ of all required improve-

ments.

A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designce

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing of

the performance guarantce. The performance guarantee may consist

Cofparsll ;
of aysurety bond, a bank letter of credit, cashier's check,

escrow account or other like security in an amount to be fixed

by the Superintendent cf Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the performance guarantee, the ohligor and

surety, if any, shall be liable thercon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantec has been pro-




vided may be waived or extended by the Doard of Zoning Appeals

by resolution upon an application and shewing that unusual cir-

cumstances, beyond the control of the owncr of the premises, con-

tinues to prcvent completion of the improvements. The amount of

any performance guarantee may be reduced by the Board of Zoning

Appeals when portions of the improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of
‘Wic_:h:'.ta, Kansas, is‘herehy repealed.

'I_'his ordinance shall be included in the Code of the City
of PJichitﬁl;.Karlsas, and shall be effective upon its passage and
publication once in the official city paper.

ADDPTEE at Wichita, Kansas, this day of

1979.

ATTEST:

Donald Gisicl, City Clerk

Approved as to form:

John Dekker, Director of Law
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Wichita-Sedgwick County Metropolitan Area Planning Commission

Glen E. Lytle, Special Assistant for Zoning

SUBJEET DR 78-35 - Possible Amendment to the City Zoning Ordinance -

Re: Performance Guarantees for Landscaping and Screening

Attached hereto are copies of material that was considered by the
Planning Commission on Decemher 21, 1978, along with the minutes
of that meeting.

On a motion to approve the amendment, the Planning Commission

voted 3 in favor and 4 against the adoption of the proposed
amendment. This matter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable
discussion, Shanahan moved that the proposed amendment be returned
to the Planning Commission for reconsideration, as there is need
for revision in order to enforce the landscaping requirements, and
further ask that the comments of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

Wle are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.
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Gl?n E. Lytle 1 7 =T
S)_)ecial Assistant T Zoning
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Attachments

cc: Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H, R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita A: Builders Ass'n., 730 N. Main 67203
Wichita Board of Realtors, 717 N. Emporia 67214




EXCERPT FROM PLANNING COMMISSION MINUTES OF FEBRUARY 15, 1979:

12. Case No. DIt _78-35 - Possible Amendment to City Zoning
Ordinance - Re: Filing of Performance Guarantees.

ROBERT A. LAKIN, stated that this was an item that was
previously discussed pertaining to the filing of performance
guarantees prior to the issuance of building permits in order
to puarantee the screening and landscape improvements. The
Planning Commission voted to recommend to the City Commission
that the amendments not be adopted as submitted., At the City
Commission mecting some feelings were expressed that they did
want to adopt something, and part of that stems from the con-
tinued frustration that the City Commission experiences in
having the job done. He said the staff was instructed to look
at some alternatives in terms of dealing with contractors licenses,
being able to revoke those as a privilege versus the right for a
building permit, and to look at utility hookups. The building
contractor for most of the buildings are not responsible for the
total project. They obtain a permit to build the building, and
are not responsible for putting in the off-street parking, sereen-
ing or the electric and plumbing. To revoke the license of one
contractor appears to be an unuseable device for staff because
they are still not getting the person responsible for the job
necessarily. An alternate for that would be to change the
permit requirement, making it a dual permit where the owner of
the land does take out the permit. Utilities were looked at, and
felt more problems would occur, for instance, in inclement
weather when the utilities are shut down, it could cause severe
damage to structures, He said that there was one utility, however,
that the City does control, and that is water.

LAKIN said that Central Inspection says that it is almost
impossible for them to enforce the occupancy permit. He said
that all sorts of alternatives were looked at, and we could not
find very many alternatives to offer.

BAYOUTH asked Robert Feldner, Superintendent of Central
Inspection, out of all the builders and contractors in the City
of Wichita, was there any way to be 100 percent. He did not
feel all of the contractors should be punished for one person
that did not comply.

FELDNER said that he would tend to agree with Mr. Bayouth,
if anyone had ever been involved in a building project, it was
evident that a building was really not finished until many
months or years after the structure was occupied.

SAVINA asked if it would require additional staff to enforce
this ordinance the way it is proposed now.

FELDRER stated no. They have been operating in a very
similar way in the past few months. The bonds are received
and reviewed by the Law Department. The Administrative Divi-
sion then accepts the bonds at the time they issue the permit.
He did not believe it would be a situation that would require
additional staff.

SAVINA asked if in Mr. Feldner's opinion did he think this
was inflationary.

FELDNER said that the way the ordinance is written, they
would only be requiring bonds for those people who had not com-
plied at the time of request for occupancy. The original con-
cept as he understood it was to require a bond on every permit
that had any requirement for sereening and landscaping, which
in his opinion, would have been time consuming and probably
would have required more staff.

CHAIRMAN GREIDER asked if Central Inspection was requiring
some bounds now.




FELDHER said yes. GREIDER asked if there was a need for
this ordinance if they are already requiring a bond. FELDNER
said that it was the City Commission's request that this be
explored and put into writing in the ordinance, and right now
its just a matter of policy.

BELL asked if somecone occupied a premise without an occu-
pancy permit, was it a criminal activity. FELDNER said that it
was a misdemeanor.

BARRIER said that speaking of the number of staff hours
that Central Inspection spends in enforcement, it would seem
to her that those hours would be well spent if the City was
going to be strict in its enforcement, and if they were con-
sistent in enforcement for a length of time, then she felt Just
like any other disciplinary action, it would be accepted and
people would recognize the fact that they are going to have to
comply. She asked Mr. Feldner what he thought of the signed
agreement for completion of ull on-site improvements prior to °*
occupancy of the premises. 2

FELDNER felt this agrecment would be helpful in most
instances. The contractor takes out the permit and Central
Inspection issues a list of requirements to be complied with,
and the owner in 90 percent of the time never sees what the
actual requirements are.

BARRIER asked if this would stand up in a court of law.

BELL responded that when you say something will or will
not stand up in court, you are on shaky ground because it
depends on the precise facts in the given case. Ile said that
you cannot do anything that is 100 percent, airtight, iron-clad
when you get to court.

£ LAKIN commented that one of the things that is perceived
to be one of the problems in enforcement and in going to court,
is identifying responsibility. He said that one of the first
defenses that is usually brought up against the City, is that
the contractor didn't know or was not informed in time.

GLEN LYTLE, Special Assistant for Zoning, stated that the
amendment that was previously considered by the Planning Com-
mission on December 21, 1978 mecting required a performance
guarantee to be filed, prior to the issuance of a building °
permit, on all properties where landscaping and screening is
required. On a motion to recommend adoption, the Planning Com-
mission voted 3 in favor, and 4 against. The amendment was
forwarded to the City Commission for their consideration at the
meeting of January 16, '1979.

LYTLE said that when the City Commission referred this
matter back to the Planning Commission, they stated as part
of the motion that consideration should be given to the com-
ments of the Superintendent of Central Inspection. As you note
by his memo of December 14, 1978, the major concern expressed
was that the amendment would require guarantees on all sites
prior to the issuance of a building permit, thereby creating a
voluminous amount of paperwork in keeping track of the guarantees.

> LYTLE continued that the redraft presented to the Planning
Commission today takes into consideration this concern and will
not require any financial guarantces prior to the issuance of a
building permit, but only require a letter of agrecement, by the
owner, that all on-site improvements will be completed prior to
any occupancy of the premises, It will then further permit the
Superintendent of Central Inspection to issue a temporary certif-
ifcate of occupancy without the completion of all on-site improve-
ments when the owner requests same, due to extenuating circum-
stances not under the control of the owner thereby preventing
completion.




LYTLE concluded that this amendment will not penalize owners
or contractors who willfully comply with the regulations. It will,
however, permit the administration of the regulations by requiring
guarantees for the installation of on-site improvements similar to
the present policy without having to appeal to the City Commission.

BAYOUTII said he did not see why a person should be required
to put up a bond because he has not landscaped, for instance if
the ground was frozen and he could not landscape. He felt he
should be given until Spring without the bond. lHe asked if
this could not be handled administratively.

LYTLE said that the way its being handled now is that
the guarantees are being required administratively. This
amendment was prepared at the request of the City Commission
that some method be devised to assure that these improvements
are going to be completed.

MAY stated that the case Mr. Bayouth.was bringing up as
far as she was concerned is the perfect case of why we should
have this. An occupancy permit is issued because it is December
and trees cannot be planted, and that is the very example the
City has dealt with in the past and lost.

LYTLE said that if an occupancy permit is issued without
compliance then it is extremely difficult to go back at a later
date and ask for compliance unless they are applying for an
additional permit to make changes or adding to an existing
property.

COLE stated the questions are answered in the compromise
of Mr. Bayouth's concern about the contractor having a chance
to do what they say they are going to do, and only if they don't
comply then they have to put up a bond. he felt this was a good
compromise.

MOTIO! That the Planning Commission
recommend to the City Commission that
the compromise amendment be approved.
Cole moved, May seconded.

BAYOUTH commented that he did not see where anything had
been gained. He thought it was unfair to a person to landscape
without the weather being in his favor, and he did not think he
should have to pay the cost of a bond or anything else because
it was not his fault. He felt that more cost was being created
to the developer and more business for the attorney.

VOTE ON THE MOTION: It carried with a
vote of 7 in favor (Cole, May, Greider,
Barrier, Taylor, Bell and Hennessy), and
2 opposed (Bayouth and Savina). Jones
was absent.
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Noverber 28, 1978
DR-78-35

Deletions marked-threugh
Additions underlined

Possible Amendment to the
City of Wichita Zoning Ordinance Scheduled for
Public Hearing Before the MAPC-Thursday, Decerber 21, 1978

Recommended that Section 28.04.220 be amended to read as follows:

28,04,220 Building permits; certificates of occupancy and compliance;
performance guarantees tc assure compliance; waiver or extension.

A,  The existing use and occupancy of premises shall not be changed
nor shall any building be hereafter erected, enlarged, converted or altered
until a building permit has been fssued by the central inspection superinten-
dent stating that the proposed use of such land or building or premises com-
plies with the provisions of this Chapter.

B. A certificate of occupancy and compliance shall be applied for
caincident with the application for a building permit and shall be issyed
within ten days after the erection or alteration of such building or premises
skall have been completed, in conformity with the provisions of these regula-
tions. A record of a1l certificates shall be kept on file in the office of
the central inspection superintendent and copies shall be furnished on request
to any person having a proprietary or temant interest in the building permit;
for all other certificates or for copies of any original certificate, there
shall be a charg2 of one dollar for each copy thereof.

C. A huﬂﬁ(n permit shall not be issued until the cwner of the pre-
mises shall have filed in the office of the central inspection superintendant
1
¥ yer be mede in accordance witn the plans previously sub-
FI8485 and approved. The nerforaance Guaranted ray cOnsist of @ cOriorete
sural ank jetter of credit, cashier's check, escrow account or

ixed by the superintendent of central

The amgunt of such guarantee or security shall be based upon the esti-
rated Cost Of improvercnts, es evidenced by bona fide bids OF COALracts, to
be guarantces an sy _include contingency Tactors for TAFIAtion and Cast
OVErruns if an amount eua TO tuenty-Tive percent (23] of fhe estimated
cost. The guarantee, if in @ form Other than cash or its equivalent, snall
5e subject to the approval Of the girector Of Iaw and conditioned Upon The
'mmﬁﬁ&mmm

W
the Tssuance of the Cevtificatc of Occupancy and compliames,

~y

If the required improvements shall not have been installed in accor-

dance with the performance guarantee, the obligor and surety, 1f any. snall
ieble thereon to the City for the cost of the improvements not installed.
n addition to all equitable remedies to enforce such querantee, the proceeds
gi the security or guarantee may be claimed and used by the City to securse
written grant of the right of entry on

Conpletion of the improvements.

the premises 5* the E'Ix or_its desicnee for the usn ©of comoletina the
rnmments S| executed by the owner of the time of and in conjunction
W the f1ling of the performance guarantee.

0. The amount of any performance guarantee may ba reduced by the
governing bo K by resolution when portions of the improvements have been
completed. 3 sn!ied time period allowed for instaliaticn of tne imorove-
ments for which the performance guarantea has been provided may be wa2ived or
extended by the governing body by resolution upon an eppiication énd showing
o1 unusual circumstances beyond the contrgl of the owner of tne premices.
The order aranting the waivEr or exfension ey 1ESet the  ITesron ot oot
certificate of occupancy and compliance subject to the provisions Gr condi-

10ns of said order.




EXCERPT FROM PLANNING COMMISSION MINI OF DECEMBER 21, 1978:

25, Case No. DR 78-35 - Possible Amendment to the City
Zoning Ordinance - Filing of Performance Guarantees.

GLEN LYTLE, Special Assistant to Zoning, stated that
this was a proposed amendment to the zoning ordinance which
would provide for a performance guarantee to insure that onsite
improvements would be completed prior to the occupancy of a
building. He said that rccent cases have been pointed out to
the City Commission of failure of the owners or developers to
fully comply with the requirements of landscaping and screening
on several projeects. At the Ocitober 24, 1978 City Commission
meeting, the Commissioners instructed the staff to review the
present ordinance requirements and recommend revisions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits; a

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and pcnalty provisions to assure
compliance.

LYTLE said that this draft of the possible amendment was
prepared by the Department of Law and includes the following
changes: 3 3

(1) Requires that the owner furnish a guarantee that

landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if

in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

It will require that all improvements be made to
the property prior toc the issuance of an occupancy
permit.

It establishes a waiver procedure for extending the
time for completion of improvements upon the show-
ing of unusual circumstances beyond the control of
the owner of the premises.

LYTLE continued that there was no change or recommendation
for change in the penalty provisions because this was part of the
enabling legislation that the maximum penalty is established by
State Statutue, and alse it is up to the discretion of the judge
in each case should it go to court. le said that comments received
from the Superintendent of Central Inspection indicated thut the
wording of the ordinance would require that financial guarantees
be required on all sites upon which these improvements are required.

. LYTLE said that the instructions to the Director of Law did not

differentinte and that a development not in a Community Unit Plan
could conceivably require a large amount of screening and land-
scaping and thus a concern for needed guarantees and enforcement.
The Superintendent of Central Inspection has indicated his con-
cern that the amendments not only would be a lot of paper work

in order to keep track of the guarantces, but is another procedure
that the builders and developers are going to have to comply with
prior to the issuance of a building permit. Another concern
expressed by the Superintendent of Central Inspection was the
igsuance of an occupancy permit if the owner complied only with
the zoning ordinance. The Department of Law indicated that since




this was provision of the zoning ordinance, it should refer only
to this code. The other concern of the Superintendent was the
experience he had with corporate surety bonds. He indicated
that they have some litigation going at the present time,

LYTLE stated that Lhe reason all of the various guarantees
are included in the ordinance was that the attorney felt that use
of the same language that is in the Kansas State Statute is
what should be in the ordinance.

BELL stated that he was in sympathy with the basie intent
behind this, le questioned the wording of "landscaping, screening,
and other onsite improvements will be made in accordance with
"the plans previously submitted and approved”. He felt this was
vague. lle felt it was drawn by someone that was not familiar with
the processes the Planning Commission goes through in getting up
to that point, because frequently there were not plans submitted
and approved, there are suggestions, commitments, and all kinds
of things, yet there are still screening requirements, He .
felt this should be made more specific., *

LYTLE interpreted it as plans submitted prior to the issuance
of a building permit, and there are plans submitted, and screening
and landscaping shown on these plans.

LAKIN stated that there were landscape plans that he signs
and/or with the Superintendent of Central Inspection (primarily BZA
cases and CUP's). There are other ordinance provisions that say
Just build a wall., No plans are submitted on a wall, just plans
on landscaping. LAKIN suggested that wording be ineluded in the
amendment about "in accordance with plans previously submitted
and approved, and for other ordinance requirements'. .

BELL stated that where there is a landscaping area that
was required to be kept on portions of the land, it would be
questionable under broad general language whether that was the
kind of plan requested. His other question was the sentence
that read: "The improvements shall be executed by the owner
of the time of and in conjunction with the filing of the

performance guarantee". le asked if there was some language

omitted, (It was pointed out that it was a typographical error
and should be --- ‘'owner at the time of -

COLE commented that Mr. Bell's point was well taken, if
all of the things are not put in that the Commission wants to
- comply, then there is always the escape clause for people not
to comply,

MAY speaking about Mr. Feldner's memorandum, concerning
the overload which would be imposed upon his Department if
this ordinance is imposed on things beyond CUP's, and BZA's,
she reminded the Commission that there have been many cases
that were just zoning cases where screening fences were never
constructed to protect residential property, and she wanted to
indicate her desire that the ordinance apply to all sites in
which improvements are proposed.

BAYOUTH id that he did not approve of cash guarantees
in that it works a hardship on an individual.

SAVINA said that he was opposed to anything of this nature.
© He felt that it was a frustrated example of a frustrated ordinance,
and a frustrated Departmenti that cannot carry out its inspections
properly. He said the certificate of occupancy is the key to the

whole thing, and if Central Inspection operated as it should
operate, then they would not need a cash guarantee. He felt that
this sort of thing would cause an inflationary impact on the
City, and they would have to have more staff to take care of the
cash operation, people will have a lot of money tied up, and it
would take months and months to get their money back after the
certifi e is issued. It was just not proper and right to do
this kind of thing just because one or two developers have not
lived up to their agreement.




COLE said that he had some sympathy for what Mr. Savina
said becuuse he had also some real concern with Central
Inspection that they have not been doing their job in the past,
and he has complained about it. He said that even when they do
their job, more tools are needed to handle those persons who
deliberately try to comply to the least extent they possibly can.

MOTION: That the Planning Commission
recommend to the City Commission that
the proposed amendment be upproved
with staff's corrections, and take into
account Mr. Bell's comments, Cole
moved, May scconded,

VOTE ON THE MOTION: Motion failed with
a vote of 3 in favor (Cole, May and
Taylor), and 4 opposed (Bell, Bayouth
Greider and Savina). Barrier, Hennessy
and Jones were absent.

LAKIN said that he had not been personally convinced that
the occupancy permit could not be properly withheld from the
people. The building permits are taken out by owners and/or
licensed contractors, and it seemed to him, if they did not
comply to the rules, then the licenses to operate should be
taken away from them. The economic pressures to open otherwise
completed buildings ould force to completion of walls and/or
bonding of landscaping where out of reason.

Considerable discussion continued on the occupancy permit.

BELL commented that when you get in court and talk about
licensing, you are talking about a privilege to do something,
and its often not interpreted with all of the equities in favor
of the person who is being brought on the carpet,

MOTION: To have staff prepare a procedure
For enforcement by Central Inspection Division
by the use of the occupancy permit and also to
consider some procedure of compliance by with-
holding permits; or the possible revocation of
the contractors' license for failing to comply
with conditions of a permit; or the revocation
of utility hookups or other procedures designed
around the withdrawal of "privileges" (such as
licenses) as opposed to penalties or punitive
measures. Bell moved, Cole seconded.

MAY explained the reason she voted for the proposed amendment.
She participated in a discussion in which other avenues that were
suggested were eliminated completed with very little explanation,
and the offered amendment looked like the only option.

SAVINA remarked that when people have to put up cash
when they have the good intent of complying anyway, then we
sure have a poor governing authority.

VOTE ON THE MOTION: It carried
unanimously. Barrier, Hennessy
and Jones were absent,
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ORDINANCE NO.
AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
28.04.220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING
PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-
PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220
of the CODE OF THE CITY OF WICHITA, KANSAS.
BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
WICHITA, KANSAS:
SECTION 28.04.220 of the Code of the City of Wichita,
Kansas, is hereby amended to read as follows:
»28,.04.220 Building permits; certificates of occupancy and com-
: pliance; performance guarantees to assure compliance; waiver or ex-
tension.
A. The existing use and occupancy of premises shall not be
changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter. 2

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed,
in conformity with the provisions of these regulations. A record
of all certificates shall be kept .on file in the office of the
Central Inspection Superintendent and copies shall be furnished
on request to any person having a proprietary or tenant interest
in the building permit; for all other certificates or for copies
of any original certificate, there shall be a charge of one dollar
for each copy thereof. :

C. A building permit shall not be issued until the owner
of the premises shall have filed in the office of the Superinten-
dent of Central Inspection a letter of agreement for the com-
pletion of all on site improvements prior to any occupancy of
the premises.

D. When extenuating circumstances not under the control of

the owner ocur, the owner may request that a temporary occupancy




\

permit be issued. Such circumstances may include, but not be
limited to, extreme weather conditions preventing completion of
on site improvements, delay of installation or incomplete public
impgovements that could possibly cause damage or removal of on
site improvements, or other similar circumstances that could be
deemed to interfere with the completion of all required improve- -
ments.

A request for a temporary occupancy permit shall be
accompanied by a performance guarantee and a schedule for comple-
tion of all required improvements to the site. A written grant
of the right of entry on the premises by the City or its designee
.for the purpose of completing the improvements shall be executed-
by the owner at the time of and in conjunction with the filing of
the performance guarantee. The performance guarantee may consist
of a corporate surety bond, a bank letter of credit, cashier's
check, escrow account or other like se«_:urity in an amount to be
fixed by the Superintendent of Central Inspection.. :

The amount of such guarantee or security shall be based
upon the estimated cost of improvements as evidenced by bonafide
bids or contracts, to be guaranteed and may include contingency
factors for inflation and cost overruns in an amount equal to
twenty-five percent (25%) above the estimated cost. The
guarantee, if in a form other than cash or its equivalent, shall
be subject to the approval of the Director of Law and conditioned
upon the actual completion of such work within the specified
time period.

If the required improvements shall not have been installed
in accordance with the performance guarantee, the obligor and
surety, if any, shall be liable thereon to the city for the
cost of the improvements not installed. 1In addition to all

equitable remedies to enforce ‘such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-




vided may be waived or extended by the Board of City Commis-
sioners by resolution upon an application and showing that
unusual circumstances, beyond the control cf_the owner of the
premises, continues to prevent completion of the improvements.
Such application shall be accompanied by a current abstractors
certificate listing the names, mailing address and ZIP codes of
the owners of all adjacent propefty within 200 feet of the
application area. The hearing shall not bg scheduled before the
Board of City Commissioners until ten days after receipt of the
application and the current abstractors ownership list by the
Superintendent of Central Inspection in order to allow sufficient
'time to notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City
Commissioners when portions of the improvements have been completed.
The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the city of
Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City
of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper.

ADOPTED at Wichita, Kansas, tﬁis day of

1979.

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law
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uarantee.’

mwgmmmn 04.220 0f the Code of the City et

Wichita, iKansas, Is hereby repealed.
‘mhnrdlnmuhdl l-melucauin the Codeof the City

“of Wichita, Kansas, and shail be elfective upm its

M wﬂhﬂim onca mth- official city
, Kansas, this 17th day n1 AHII.

10?9

TONY CASADO, MAYOR
ATTEST: (SEAL)

o ,ALD C. GISICK, City Clerk
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ORDINANCE NO._3G-o4 T

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION

28.04.220 OF THE CODE OF THE CITY OF WICHITA,

KANSAS: PERTAINING TO THE ISSUANCE.OF BUILDING

PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,

AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,
Kansas, is hereby amended to read as follows:

 "28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-—
tension;

A. The existing use and occupancy of premises shall not be
changed nor shall any building be hereafter erected, enlarged,
converted or altered until a building permit has been issued by
the Central Inspection Superintendent stating that the proposed
use of such land or building or premises complies with the pro-
visions of this Chapter. 5 :

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed,
in conformity with the provisions of these regulations. A record
of all certificates shall be kept on file in the office of the
Central Inspection Superintendent and copies shall be furnished
on request to any person having a proprietary or tenant interest
in the building permit; for all other certificates or for copies
of any original Eertificate, there shall be a charge of one dol;ar
for each copy thereof. i

C. A building permit shall not be issued until the owner
of the premises shall have fiied in the office of the Superinten-—
dent of Central Inspection a letter of agreement for the com-
pletion of all on site improvements piior to any occupancy of
the premises. :

D. When extenuating circumstances not under the control of

the owner ocur, the owner may request that a temporary occupancy




permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of
on site improvements, delay of installation or incomplete public
improvements that could possibly ca'use damaée or removal of on
site improvements, or other similar circumstances that could be
deemed to interfere with the completion of all required improve-
ments.

A request fof a temporary occupancy permit slhall be

. accompanied by a performance guarantee and a schedule for bomple.—
tion of all required improvements to the site. A written grant
of the right of entry on the premises by the City or its designee
for the purpbae of completing the improvements shall be executed
by the owner at the time of and in conjunction with the filing of
the performance guarantee. The perfoma.x.lce quar;ntee may consist

- of a corporate surety bond, a bank letter of credit, cashier's
check, escrow account or other like security in an amount to be
fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based
upon the estimated cost of improvements as evidenced by bonafide
bids or contracts, to be guaranteed and may include contingency
factors for inflation and cost overruns in an amount equal to
twenty-five percent (25%) above the estimated cost. The
guarantee, if in a form other than cash or its equivalent, shall
be subject to the approval of the Director of Law and conditioned
upon the actual completion of such work within the specified
time period.

If the required improvements shall not have been installed
in accordance with the performance guarantee, the obligor and
surety, if any, shall be liable thereon to the City for the
cost of the improvements not installed. In addition to ail
equitable remedies to enforce such guarantee, the proceeds of
the security or guarantee may be claimed and used by the City to
secure completion of the improvements. 3

E. The specified time p'eriod allowed for installation of the

improvements for which the performance guarantee has been pro-




@

vided may be waived or extended by the Board of City Commis-
sioners by resolution upon an application and showing that
unusual circumstances, beyond the control of the owner of the
premises, continues to prevent completion of the improvements-‘
Such application shall be accompanied by a current abstractors
certificate listing the names, mailing address and ZIP codes of
the owners of all adjacent property within 200 feet of the
application area. The hearing shall not bg scheduled before the
Board of City Commissioners until ten days after receipt of the
‘application and the current abstractors ownership list by the
Superintendent of Central Inspection in order to allow sufficient
time to notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City

Commissioners when portions of the, improvements have been completed.

The resolution granting the waiver or extension may diréct the
issuance of the certificate of occupancy subject to the pro-
visions or conditions of the resolution including the modification
of the performance guarantee."

The original section 28.04.220 of the Code of the City of
Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City
of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of
1979.

Donald Gisick, City Clerk
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March 5, 1979

A PLAMNING DESAR

E. H. Denton, City Manager

Robert A. Lakin, Director of Planning

DR 78-35 - Possible amendmznt to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

Attached hereto is a delineated copy of an amendment to the
zoning ordinance. Please place this item on the agenda of
March 13, 1979 for consideration by the City Commission.

BACKGROUND
On October 24, 1978, the City Commission instructed the staff
to review the ordinance requirements and recommend revisions
to: -
(1) Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to
assure compliance.

In review of the exi
of the Planning Depar

ting regulations with representatives
tment and Central Inspection, the Depart-
ment of Law drafted proposed revision to the zoning ordi-
nance. This amendment was advertised and a public hearing
before the Planning Commission was held on December 21, 1978.
Copies of the minutes of that meeting are attached including
the material discussed.

After considerable discussion, the Planning Commission did
not recommend the amendment for adoption, but instead recom-
mended that a procedure for enforcement of the ordinance be
developed, which could include the withholding of occupancy
permits. It was also suggested that possibly a procedure
be developed to withhold permits to those that have failed
to comply; the pc ble revocation of contractors licenses;
or the revocation of utility hookups or other procedures
designed avound the withdr of "privileges" as opposed
Lo penalties or punitive ures.
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When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it
-was moved that the proposed a nt be returned to the
Planning Commission for reconsideration. Tncluded in the
motion was a statement for need of the revision in order to
enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent of Central Inspection.

The main concern expressed by Mr. Feldner in his memo of
December 14,- 1978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre-
pared for consideration by the Planning Commission at their
meeting of February 15, 1979 eliminated this major concern
by not requiring guarantees prior to the issuance of a
building permit.

It was pointed out by Mr. Feldner at the meeting that in the
majority of projects, the contractor that takes out the
permit for the building is not responsible for the instal-
lation of the screening and landscaping, and to take action
to revoke the contractor's license for an inadequacy of the
owner to comply would not be feasible, He also indicated
that the proposal as presented would help in the matter of

“ completion of the landscaping and screening since the owner

will have to agree Lo complete the requirements before a
permit is issued.

sum

The attached possible amendment to the zoning ordinance will
make the following changes in the ordinance:

1. Require that the owner file a letter of agreement,
for completion of all on site improvements prior to
any occupancy of the premises, before a building
permit is issued.

2. It will permit the owner to request a temporary
occupancy permit from the Superintendent of Central
Inspection when it can be shown that extenuating

circu 1ces have prevented completion of on site
improve This may be dome administratively
by the ndent of Central Inspection with
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any financial guarantees, other than cash or its
equivalent, subject to approval by the Director
of Law.

1 3. Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
" amount of guarantee, the time table for completion,
or further extensions are to be referred to the
Board of Zoning Appeals for their consideration
and action.

On a vote of 7 in favor and 2 opposed, the Planning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-
sion minutes of February 15, 1979 are attached.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commis-
sion and place the ordinance on first reading.

jos]

Make any changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

Robert A. Lakin <2 -
Director of Planning

—

\CAutA, AL, ’K%’J&&\

RAL:GEL:el

Attachments

cc: John Dekker, Director of Law
Don Anderson, Director of Housing & Economic Development
Robert B. Feldner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suite 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214




March 5, 1979

E. H. Denton, City Manager
Robert A. Lakin, Director of Planning

DR 78-35 - Posslble amendment to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

Attached hereto is a delineated copy of an amendment to the
zoning ordinance. Please place this item on the agenda of
March 13, 1979 for consideration by the City Commission.

BACKGROUND

On October 24, 1978, the City Commission instructed the staff
to review the ordinance requirements and recommend revisions
to:

(1) Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Previde for a walver process; and

(4) Include performance and penalty provisions to
assure compliance.

In review of the existing regulations with representatives

of the Planning Department and Central Inspection, the Depart-
ment of Law drafted a proposed revision to the zoning ordi-
nance. This amendment was advertised and a public hearing
before the Planning Commission was held on December 21, 1978.
Coples of the minutes of that meeting are attached including
the material discussed.

After considerable discussion, the Planning Commission did
not recommend the amendment for adgption, but instead recom-
mended that a procedure for enforcement of the ordinance be
developed, which could include the withholding of occupancy
permits., It was also suggested that possibly a procedure
be developed to withhold permits to those that have failed
to comply; the possible revocation of contractors licenses;
or the revocation of utility hookups or other procedures
designed around the withdrawal of ''privileges" as opposed
to penalties or punitive measures.
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When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it
was moved that the proposed amendment be returned to the
Planning Commission for reconsideration. Imcluded in the
motion was a statement for need of the revision in order to
enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent of Central Inspection.

The main concern expressed by Mr. Feldner in his memo of
December 14, 1978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre-
pared for consideration by the Planning Commission at their
meeting of February 15, 1979 eliminated this major concern
by not requiring guarantees prior to the issuance of a
building permit.

It was pointed out by Mr. Feldner at the meeting that in the
majority of projects, the contractor that takes out the
permit for the building is not responsible for the instal-
lation of the screening and landscaping, and to take action
to revoke the contractor's license for an inadequacy of the
owner to comply would not be feasible. He also indicated
that the proposal as presented would help in the matter of
completion of the landscaping and screening since the owner
will have to agree to complete the requirements before a
permit is issued.

SUMMARY

The attached possible amendment to the zoning ordinance will
make the following changes in the ordinance:

1. Require that the owner file a letter of agreement,
for completion of all on site improvements prior to
any occupancy of the premises, before a building
permit is issued.

2. It will permit the owner to request a temporary
occupancy permit from the Superintendent of Central
Inspection when it can be shown that extenuating
clrcumstances have prevented completion of on site
improvements. This may be done administratively
by the Superintendent of Central Inspection with
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any financial guarantees, other than cash or its
e%u.tvalent, subject to approval by the Director
of Law.

Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
amount of guarantee, the time table for completion,
or further extensions are to be referred to the
Board of Zoning Appeals for their consideration
and action,

On a vote of 7 in favor and 2 opﬁoaed, the Planning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-
sion minutes of February 15, 1979 are attached.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commis-
sion and place the ordinance on first reading.

2. Make any changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

Robert A. Lakin
Director of Planning

RAL:GEL:el

Attachments

cc: John Dekker, Director of Law
Don Anderson, Director of Housing & Economic Development
Robert B. Feldner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suite 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214
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ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION

22.04.220 OF THE CODE OF THE CITY OF WICHITA,

KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING

PEFMITS AND CERTIFICATES OF OCCUPANCY AND COM-

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,

AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BCDY OF THE CITY OF
WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,
Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-—

tension.
A. The existing use and occupancy of premises shall not be
~ changed nor shall any building be hereafte_r erected, enlarged,
converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed,
in conformity with the provisions of these regulations. A record
of all certificates shall be kept ‘on file in the office of the
Central Inspection Superintendent and copies shall be furnished

on request to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies
of any original certificate, there shall be a charge of one dollar
for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten—

dent of Central Inspection a letter of agreement for the com-

pletion of all on site improvements prior to any cccupancy of

the premises.

D. When extenuating. circumstances not under the control of

the owner occur, the owner may request that a temporary occupancy




permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of

on site improvements, delay of installation or incomplete public

improvements that could possibly cause damage or removal of on

site improvements, or other similar circumstances that could be

deemed to interfere with the completion of all required impruvé—

ments.

A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing of

the performance guarantee. The performance guarantee may consist

of a surety bond, a bank letter of credit, cashier's check,

escrow account cr other like security in an amount to be fixed

by the Superintendent cf Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other thkan cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the performance guarantee, the obligor and

surety, if any, shall be liable thereon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-




vided may be waived or extended by the Board of Zoning Appeals

by resolution upon an application and shcwing that unusual cir-

cumstances, beyond the control of the owner of the premises, con-

tinues to prevent completion of the improvements. The amount of

any performance guarantee may be reduced by the Board of Zoning

Appeals when portions of the improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City
of Wichita, Kansas, and shall be effective upon its passage and
publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of

1979.

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law




EXCERPT FROM PLANNING COMMISSION MINUTES OF FEBRUARY 15, 1979:

12. Case No. DR 78-35 - Possible Amendment to City Zoning
Ordinance - Re: Filing of Performance Guarantees.

ROBERT A, LAKIN, stated that this was an item that was
previously discussed pertaining to the filing of performance
guarantees prior to the issuance of building permits in order
to guarantee the screening and landscape improvements. The
Planning Commission voted to recommend to the City Commission
that the amendments not be adopted as submitted. At the City
Commission meeting some feelings were expressed that they did
want to adopt something, and part of that stems from the con-
tinued frustration that the City Commission experiences in
having the job done. He said the staff was instructed to look
at some alternatives in terms of dealing with contractors licenses,
being able to revoke those as a privilege versus the right for a
building permit, and to look at utility hookups. The building
contractor for most of the buildings are not responsible for the
total project. They obtain a permit to build the building, and
are not responsible for putting in the off-street parking, screen-
ing or the electric and plumbing. To revoke the license of one
contractor appears to be an unuseable device for staff because
they are still not getting the person responsible for the job
necessarily. An alternate for that would be to change the
permit requirement, making it a dual permit where the owner of
the land does take out the permit. Utilities were looked at, and
felt more problems would occur, for instance, in inclement
weather when the utilities are shut down, it could cause severe
damage to structures. He said that there was one utility, however,
that the City does control, and that is water.

LAKIN said that Central Inspection says that it is almost
impossible for them to enforce the occupancy permit. He said
that all sorts of alternatives were looked at, and we could not
find very many alternatives to offer.

BAYOUTH asked Robert Feldner, Superintendent of Central
Inspection, out of all the builders and contractors in the City
of Wichita, was there any way to be 100 percent. He did not
feel all of the contractors should be punished for one person
that did not comply.

FELDNER said that he would tend to agree with Mr. Bayouth,
if anyone had ever been involved in a building project, it was
evident that a building was really not finished until many
months or years after the structure was occupied,

SAVINA asked if it would require additional staff to enforce
this ordinance the way it is proposed now.

FELDNER stated no. They have been operating in a very
similar way in the past few months. The bonds are received
and reviewed by the Law Department. The Administrative Divi-
sion then accepts the bonds at the time they issue the permit.
He did not believe it would be a situation that would require
additional staff.

SAVINA asked if in Mr. Feldner's opinion did he think this
was inflationary.

FELDNER said that the way the ordinance is written, they
would only be requiring bonds for those people who had not com-
plied at the time of request for occupancy. The original con-
cept as he understood it was to require a bond on every permit
that had any requirement for screening and landscaping, which
in his opinion, would have been time consuming and probably
would have required more staff.

CHAIRMAN GREIDER asked if Central Inspection was requiring
some bonds now,




FELDNER said yes. GREIDER asked if there was a need for
this ordinance if they are already requiring a bond. FELDNER
said that it was the City Commission's request that this be
explored and put into writing in the ordinance, and right now
its just a matter of policy.

BELL asked if someone occupied a premise without an occu-
pancy permit, was it a criminal activity. FELDNER said that it
was a misdemeanor,

BARRIER said that speaking of the number of staff hours
that Central Inspection spends in enforcement, it would seem
to her that those hours would be well spent if the City was
going to be strict in its enforcement, and if they were con-
sistent in enforcement for a length of time, then she felt just
like any other disciplinary action, it would be accepted and
people would recognize the fact that they are going to have to
comply. She asked Mr. Feldner what he thought of the signed
agreement for completion of all on-site improvements prior to
occupancy of the premises.

FELDNER felt this agreement would be helpful in most
instances. The contractor takes out the permit and Central
Inspection issues a list of requirements to be complied with,
and the owner in 90 percent of the time never sees what the
actual requirements are.

BARRIER asked if this would stand up in a court of law.

BELL responded that when you say something will or will
not stand up in court, you are on shaky ground because it
depends on the precise facts in the given case. He said that
you cannot do anything that is 100 percent, airtight, iron-clad
when you get to court.

LAKIN commented that one of the things that is perceived
to be one of the problems in enforcement and in going to court,
is identifying responsibility. He said that one of the first
defenses that is usually brought up against the City, is that
the contractor didn't know or was not informed in time.

GLEN LYTLE, Special Assistant for Zoning, stated that the
amendment that was previously considered by the Planning Com-
mission on December 21, 1978 meeting required a performance
guarantee to be filed, prior to the issuance of a building
permit, on all properties where landscaping and screening is
required. On a motion to recommend adoption, the Planning Com-
mission voted 3 in favor, and 4 against. The amendment was
forwarded to the City Commission for their consideration at the
meeting of January 16, 1979.

LYTLE said that when the City Commission referred this
matter back to the Planning Commission, they stated as part
of the motion that consideration should be given to the com-
ments of the Superintendent of Central Inspection. As you note
by his memo of December 14, 1978, the major concern expressed
was that the amendment would require guarantees on all sites
prior to the issuance of a building permit, thereby creating a
voluminous amount of paperwork in keeping track of the guarantees.

LYTLE continued that the redraft presented to the Planning
Commission today takes into consideration this concern and will
not require any financial guarantees prior to the issuance of a
building permit, but only require a letter of agreement, by the
owner, that all on-site improvements will be completed prior to
any occupancy of the premises. It will then further permit the
Superintendent of Central Inspection to issue a temporary certif-
icate of occupancy without the completion of all on-site improve-
ments when the owner requests same, due to extenuating circum-
stances not under the control of the owner thereby preventing
completion.




LYTLE concluded that this amendment will not penalize owners
or contractors who willfully comply with the regulations. It will,
however, permit the administration of the regulations by requiring
guarantees for the installation of on-site improvements similar to
the present policy without having to appeal to the City Commission.

BAYOUTH said he did not see why a person should be required
to put up a bond because he has not landscaped, for instance if
the ground was frozen and he could not landscape. He felt he
should be given until Spring without the bond. He asked if
this could not be handled administratively.

LYTLE said that the way its being handled now is that
the guarantees are being required administratively. This
amendment was prepared at the request of the City Commission
that some method be devised to assure that these improvements
are going to be completed.

MAY stated that the case Mr. Bayouth was bringing up as
far as she was concerned is the perfect case of why we should
have this. An occupancy permit is issued because it is December
and trees cannot be planted, and that is the very example the
City has dealt with in the past and lost.

LYTLE said that if an occupancy permit is issued without
compliance then it is extremely difficult to go back at a later
date and ask for compliance unless they are applying for an
additional permit to make changes or adding to an existing
property.

COLE stated the questions are answered in the compromise
of Mr. Bayouth's concern about the contractor having a chance
to do what they say they are going to do, and only if they don't
comply then they have to put up a bond. He felt this was a good
compromise.

MOTION: That the Planning Commission
recommend to the City Commission that
the compromise amendment be approved.
Cole moved, May seconded.

BAYOUTH commented that he did not see where anything had
been gained. He thought it was unfair to a person to landscape
without the weather being in his favor, and he did not think he
should have to pay the cost of a bond or anything else because
it was not his fault. He felt that more cost was being created
to the developer and more business for the attorney.

VOTE ON THE MOTION: It carried with a
vote of 7 in favor (Cole, May, Greider,
Barrier, Taylor, Bell and Hennessy), and
2 opposed (Bayouth and Savina). Jones
was absent.
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February 13, 1979
DR-78-35

Deletions marked-threugh
Additions underlined

Possible Amendment to the
City of Wichita Zoning Ordinance Scheduled for
Public Hearing Before the MAPC-Thursday, February 15, 1979

Recommended that Section 28.04.220 be amended to read as follows:
28.04.220 Building permits; certificates of occupancy and

compliance; performance guarantees to assure compliance; waiver
or extension.

A, The existing use and occupancy of premises shall not be
changed not shall any building be hereafter erected, enlarged,
converted or altered until a building permit has been issued by
the Central Inspection Superintendent stating that the proposed
use of such land or building or premises complies with the pro-
visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed, in
conformity with the provisions of these regulations. A record of
all certificates shall be kept on file in the office of the Central
Inspection Superintendent and copies shall be furnished on regquest
to any person having a proprietary or tenant interest in the build-
ing permit; for all other certificates or for copies of any orig-
inal certificate, there shall be a charge of one dollar for each
copy thereof.

C. A building permit shall not be issued until the owner
of the premises shall have filed in the office of the Superintendent
of Central Inspection a letter of agreement for the completion of
all on site improvements prior to any occupancy of the premises.

When extenuating circumstances not under the control of
the owner occur, the owner may request that a temporary occupancy
permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of

on site improvements, delay of installation or incomplete public
improvements that could possibly cause damage or removal o% on

site improvements, or other similar circumstances that could be
deemed to interfere with the completion of all required improvements.

A request for a temporary occupancy permit shall be
accompanied by a performance guarantee and a schedule for comple-
tion of a required improvements to the site. A written grant
of the right of entry on the premises by the City or its designee
for the purpose of completing the improvements shall be executed
by the owner at the time of and in conjunction with the filing of
the performance guarantee. The performance guarantee may consist
of a corporate surety bond, a bank letter of credit, cashier's
check, escrow account or other like security in an amount to be
fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based
upon the estimated cost of improvements, as evidenced by bonafide
bids or contracts, to be guaranteed and may include contingency
factors for inflation and cost overruns in an amount equal to
twenty-five percent (25%) above the estimated cost. The guarantee,
if in a form other than cash or its equivalent, shall be subject
to the approval of the Director of Law and conditioned upon the
actual completion of such work within the specified time period.
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If the required improvements shall not have been
installed in accordance with the performance guarantee, the
oEIIgor and surety, if any, shall be liable thereon to the City
for the cost of the improvements not installed. 1In addition to
all equitable remedies to enforce such guarantee, the proceeds

of the security or guarantee may be claimed and used by the City

to secure completion of the improvements.

D. The specified time period allowed for installation of
the improvements for which the performance guarantee has been
Erov:.c‘led may be waived or extended by the Board of Zoning AEEeals

y resolution upon an application and showing that unusual cir-

cumstances beyond the control of the owner of the premises continues

to prevent completion of the improvements. The amount of any per-
formance guarantee may be reduced by the Board of Zoning Appeals
when portions of the improvements have been completed. The
resolution granting the waiver or extension may direct the

ssuance of the certificate or occupancy subject to the provisions
or conditions of the resolution including the moﬁ:.hcatlon of the

performance guarantee.




-
WICHITA-SEDGWICK COUNTY DATE

METROPOLITAN AREA PLANNING DEPARTMENT February 9, 1979

Wichita-Sedgwick County Metropolitan Area Planning Commission

Glen E. Lytle, Special Assistant for Zoning

SUBJECT DR 78-35 - Possible Amendment to the City Zoning Ordinance -
Re: Performance Guarantees for Landscaping and Screening

Attached hereto are copies of material that was considered by the
Planning Commission on December 21, 1978, along with the minutes
of that meeting.

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed
amendment. This matter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable
discussion, Shanahan moved that the proposed amendment be returned
to the Planning Commission for reconsideration, as there is need
for revision in order to enforce the landscaping requirements, and
further ask that the comments of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

Gl¢n E. Lytle
cial Assistant Zoning

GEL:bbc
Attachments

cc: Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita Area Builders Ass'n., 730 N. Main 67203
Wichita Board of Realtors, 717 N. Emporia 67214




February 9, 1979

Wichita-Sedgwick County Metropolitan Area Planning Commission

Glen E. Lytle, Special Assistant for Zoning

DR 78-35 - Possible Amendment to the City Zoning Ordinance -
Re: Performance Guarantees for Landscaping and Screening

Attached hereto are copies of material that was considered by the
Planning Commission on December 21, 1978, along with the minutes
of that meeting.

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed
amendment. This matter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable
discussion, Shanahan moved that the proposed amendment be returned
to the Planning Commission for reconsideration, as there is need
for revision in order to enforce the landscaping requirements, and
further ask that the comments of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

Glen E. Lytle
Special Assistant for Zoning

GEL: bbe
Attachments

cc: Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita Area Builders Ass'n., 730 N. Main 67203
Wichita Board of Realtors, 717 N. Emporia 67214
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WICHITA-SEDGWICK COUNTY DATE

METROPOLITAN AREA PLANNING DEPARTMENT

SUBJECT

January 8, 1979

E. H. Denton, City Manager

Robert A. Lakin, Director of Planning

- DR-78-35 - Possible Amendment to the Zoning Ordinance

Re: Performance guarantees for landscaping and screening

Please place this item on the agenda of January 16, 1979 for
discussion by the City Commission.

SUMMARY

On October 24, 1978 the City Commission instructed the staff
to review the present ordinance requirements and recommend
revisions to:

(1) Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

In review of the existing zoning requirements with representa-
tives of the planning staff and public works, the Department
of Law drafted a proposed revision to the zoning ordinance in
response to the Commissions request.

This amendment was advertised and a public hearing before the
planning commission was held on December 21, 1978. Copies of
the information furnished the planning commission is attached
for your information. Also included is a copy of comments
received from Robert Feldner, Superintendent of Central Inspec-
tion. Copies of the excerpt minutes of the December 21, 1978
planning commission meeting related to this item are also
attached.

RECOMMENDATION OF THE PLANNING COMMISSION
It is the recommendation of the Planning Commission that the
ordinance as proposed not be adopted, and that the staff deve-
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E. H. Denton, City Manager
January 8, 1979
Page Two

lop a procedure for enforcement by the use of the occupancy
permit, which could include the witholding of permits; the
possible revocation of the contractors license or further
permits; or the revocation of utility hookups or other pro-
cedures designed around the withdrawal of "privileges" as
opposed to penalties or punitive measures.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commission
and instruct the staff to prepare procedures and pos-
sible amendments to assure compliance.

2. Return the proposed amendment to the Planning Commission
for reconsideration. The City Commission states the
following reasons for its action.

Aakf 7

Robert A. LaRin
Director of Planning

i

RAL:GEL:bp
Attachments

cc: John Dekker, Director of Law
Don Anderson, Director of Economic Development
Robert Feldner, Superintendent of Central Inspection
Dave Furnas, CPO Coordinator




EXCERPT FROM PLANNING COMMISSION MINUTES OF DECEMBER 21, 1978:

25. Case No. DR 78-35 - Possible Amendment to the City
Zoning Ordinance - Filing of Performance Guarantees.

GLEN LYTLE, Special Assistant to Zoning, stated that
this was a proposed amendment to the =zoning ordinance which
would provide for a performance guarantee to insure that onsite
improvements would be completed prior to the occupancy of a
building. He said that recent cases have been pointed out to
the City Commission of failure of the owners or developers to
fully comply with the requirements of landscaping and screening
on several projects. At the October 24, 1978 City Commission
meeting, the Commissioners instructed the staff to review the
present ordinance requirements and recommend revisions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

LYTLE said that this draft of the possible amendment was
prepared by the Department of Law and includes the following
changes:

(1) Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

It establishes a waiver procedure for extending the
time for completion of improvements upon the show-
ing of unusual circumstances beyond the control of
the owner of the premises.

LYTLE continued that there was no change or recommendation
for change in the penalty provisions because this was part of the
enabling legislation that the maximum penalty is established by
State Statutue, and also it is up to the discretion of the judge
in each case should it go to court. He said that comments received
from the Superintendent of Central Inspection indicated that the
wording of the ordinance would require that financial guarantees
be required on all sites upon which these improvements are required.
LYTLE said that the instructions to the Director of Law did not
differentiate and that a development not in a Community Unit Plan
could conceivably require a large amount of screening and land-
scaping and thus a concern for needed guarantees and enforcement.
The Superintendent of Central Inspection has indicated his con-
cern that the amendments not only would be a lot of paper work
in order to keep track of the guarantees, but is another procedure
that the builders and developers are going to have to comply with
prior to the issuance of a building permit. Another concern
expressed by the Superintendent of Central Inspection was the
issuance of an occupancy permit if the owner complied only with
the zoning ordinance. The Department of Law indicated that since




this was provision of the zoning ordinance, it should refer only
to this code. The other concern of the Superintendent was the
experience he had with corporate surety bonds. He indicated
that they have some litigation going at the present time.

LYTLE stated that the reason all of the various guarantees
are included in the ordinance was that the attorney felt that use
of the same language that is in the Kansas State Statute is
what should be in the ordinance.

BELL stated that he was in sympathy with the basic intent
behind this, He questioned the wording of "landscaping, screening,
and other onsite improvements will be made in accordance with
""the plans previously submitted and approved". He felt this was
vague. He felt it was drawn by someone that was not familiar with
the processes the Planning Commission goes through in getting up
to that point, because frequently there were not plans submitted
and approved, there are suggestions, commitments, and all kinds
of things, yet there are still screening requirements. He
felt this should be made more specific.

LYTLE interpreted it as plans submitted prior to the issuance
of a building permit, and there are plans submitted, and screening
and landscaping shown on these plans.

LAKIN stated that there were landscape plans that he signs
and/or with the Superintendent of Central Inspection (primarily BZA
cases and CUP's). There are other ordinance provisions that say
Jjust build a wall. No plans are submitted on a wall, just plans
on landscaping. LAKIN suggested that wording be included in the
amendment about "in accordance with plans previously submitted
and approved, and for other ordinance requirements".

BELL stated that where there is a landscaping area that
was required to be kept on portions of the land, it would be
questionable under broad general language whether that was the
kind of plan requested. His other question was the sentence
that read: "The improvements shall be executed by the owner

of the time of and in conjunction with the filing of the
performance guarantee". He asked if there was some language
omitted. (It was pointed out that it was a typographical error
and should be --- ‘owner at the time of ---"),

COLE commented that Mr. Bell's point was well taken, if
all of the things are not put in that the Commission wants to
comply, then there is always the escape clause for people not
to comply.

MAY speaking about Mr. Feldner's memorandum, concerning
the overload which would be imposed upon his Department if
this ordinance is imposed on things beyond CUP's, and BZA's,
she reminded the Commission that there have been many cases
that were just zoning cases where screening fences were never
constructed to protect residential property, and she wanted to
indicate her desire that the ordinance apply to all sites in
which improvements are proposed.

BAYOUTH said that he did not approve of cash guarantees
in that it works a hardship on an individual.

SAVINA said that he was opposed to anything of this nature.
He felt that it was a frustrated example of a frustrated ordinance,
and a frustrated Department that cannot carry out its inspections
properly. He said the certificate of occupancy is the key to the
whole thing, and if Central Inspection operated as it should
operate, then they would not need a cash guarantee. He felt that
this sort of thing would cause an inflationary impact on the
City, and they would have to have more staff to take care of the
cash operation, people will have a lot of money tied up, and it
would take months and months to get their money back after the
certificate is issued. It was just not proper and right to do
this kind of thing just because one or two developers have not
lived up to their agreement.
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COLE said that he had some sympathy for what Mr. Savina
said because he had also some real concern with Central .
Inspection that they have not been doing their job in the past,
and he has complained about it. He said that even when they do
their job, more tools are needed to handle those persons who
deliberately try to comply to the least extent they possibly can.

MOTION: That the Planning Commission
recommend to the City Commission that
the proposed amendment be approved
with staff's corrections, and take into
account Mr. Bell's comments. Cole
moved, May seconded.

VOTE ON THE MOTION: Motion failed with
a vote of 3 in favor (Cole, May and
Taylor), and 4 opposed (Bell, Bayouth
Greider and Savina). Barrier, Hennessy
and Jones were absent.

LAKIN said that he had not been personally convinced that
the occupancy permit could not be properly withheld from the
people. The building permits are taken out by owners and/or
licensed contractors, and it seemed to him, if they did not
comply to the rules, then the licenses to operate should be
taken away from them. The economic pressures to open otherwise
completed buildings should force to completion of walls and/or
bonding of landscaping where out of reason.

Considerable discussion continued on the occupancy permit.

BELL commented that when you get in court and talk about
licensing, you are talking about a privilege to do something,
and its often not interpreted with all of the equities in favor
of the person who is being brought on the carpet.

MOTION: To have staff prepare a procedure
for enforcement by Central Inspection Division
by the use of the occupancy permit and also to
consider some procedure of compliance by with-
holding permits; or the possible revocation of
the contractors' license for failing to comply
with conditions of a permit; or the revocation
of utility hookups or other procedures designed
around the withdrawal of '"privileges'" (such as
licenses) as opposed to penalties or punitive
measures, Bell moved, Cole seconded.

MAY explained the reason she voted for the proposed amendment.
She participated in a discussion in which other avenues that were
suggested were eliminated completed with very little explanation,
and the offered amendment looked like the only option.

SAVINA remarked that when people have to put up cash
when they have the good intent of complying anyway, then we
sure have a poor governing authority.

VOTE ON THE MOTION: It carried
unanimously. Barrier, Hennessy
and Jones were absent.
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DATE
December 14, 1978
METROPOLITAN AREA PLANNING DEPARTMENT

Wichita-Sedgwick County Metropolitan Area Planning

ToO Commission
FROM Robert A. Lakin, Director of Planning
SuUBJEET

DR 78-35 - Possible Amendment to the Zoning Ordinance
Re: Performance guarantees to assure
compliance

Attached hereto is a delineated copy of a possible amendment

to the City of Wichita zoning ordinance that has been advertised
for public hearing at the December 21, 1978 Planning Commission
meeting.

BACKGROUND :

Over the past several years, requirements for the landscaping
and screening of commercial and industrial developments have
been a condition of the zoning ordinance in order to provide
some protection to adjacent properties. This has particularly
been a condition of commercial community unit plans.

There has been an increasing concern expressed by neighborhoods
adjacent to such development when screening and landscaping has
not been provided in accordance with the approved plans. When
deficiencies have recently been brought to the attention of the
City Commission, it was felt that a revision to the procedures
should be considered to assure that the owner or developer would
install the improvements prior to the occupancy of the develop-
ment. It was also recognized that there will be times when it
will not be possible to complete all requirements by the time
the tenants are ready to occupy a structure and therefore, a
required satisfactory financial guarantee is being considered.

On October 24, 1978, the City Commission instructed the staff
to review the present ordinance requirements and recommend re-
visions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) 1Include performance and penalty provisions to assure
compliance.

The Department of Law prepared a draft of a possible ordinance
and returned the same to the City Commission for their information
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Wichita-Sedgwick County Metropolitan Area Planning Commission
Page 2 - December 14, 1978

at the meeting of November 21, 1978. The proposed ordinance
change would be a provision of the zoning ordinance and as
required by law, it must be advertised and a public hearing
held by the Planning Commission for a recommendation to the
governing body. Without discussion, the City Commission
referred the possible amendment to the MAPC for hearing and
recommendation.

SUMMARY :

. This possible amendment to Section 28.04.220 of the zoning
ordinance includes the following changes:

15 Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

(2) It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

(3) It establishes a waiver procedure for extending
the time for completion of improvements upon
the showing of unusual circumstances beyond the
control of the owner of the premises.

There has been no change recommended in the penalty provisions as
they are presently in the ordinance as Sections 28,04.240 and
1.04.060 which sets a maximum penalty of $500.00 for each viola-
tion with each day being a separate offense. The penalty is set
by the courts and is in accordance with the state statutes.

ireZtor of Planning

RAL:bbc

cc: Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita Area Builders Assn., 730 N. Main, 67203
Wichita Board of Realtors, 626 N. Broadway, 67214
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November 28, 1978
DR-78-35

Deletions marked-threugh
Additions underlined

Possible Amendment to the
City of Wichita Zoning Ordinance Scheduled for
Public Hearing Before the MAPC-Thursday, December 21, 1978

Recommended that Section 28.04.220 be amended to read as follows:

28.04.220 Building permits; certificates of occupancy and compliance;
performance guarantees to assure compliance; waiver or extension.

A. The existing use and occupancy of premises shall not be changed
nor shall any building be hereafter erected, enlarged, converted or altered
until a building permit has been issued by the central inspection superinten-
dent stating that the proposed use of such land or building or premises com-
plies with the provisions of this Chapter.

B. A certificate of occupancy and compliance shall be applied for
coincident with the application for a building permit and shall be issued
within ten days after the erection or alteration of such building or premises
shall have been completed, in conformity with the provisions of these reguTa-
tions. A record of all certificates shall be kept on file in the office of
the central inspection superintendent and copies shall be furnished on request
to any person having a proprietary or tenant interest in the building permit;
for all other certificates or for copies of any original certificate, there
shall be a charge of one dollar for each copy thereof.

Ce oA huﬂd'in permit shall not be issued until the owner of the pre-
mises shall have filed in the office of the central inspection suemntendent
an_adequate performance guarantee that andsca‘]n screening, and other on-
site improvements will be made in accordance with the pTans previously sub-
mitted and approved. The performance guarantee may consist of a corporate
surety bond, a bank letter of credit, cashier's check, escrow account or

r Jike secyrity in an amount to be fixed by the superintendent of central

inspection.

The amount of such guarantee or security shall be based upon the esti-
mated cost of 1 ruvemens, as evidenced by bona Tide bids or contracts, to
be guaranteed an may_include contingency factors Tor inflation and COSt
overruns_in an amoun equal to twenty-Tive percent (Z5%) Of the estimated
cost. The uarantee, i; in_a form other than cash or 1ts equivalent, shall
e subjec 0 e arova 0 e director 0 aw and con oned upon

actual completion of such work within a specified time period and prior to

the Tssuance of the certificate of occupancy and compliance.
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If the required improvements shall not have been installed in accor-

dance with the performance guarantee, the obligor and surety, if any, shall

e liable thereon to the City for the cost of the improvements not installed.
n addition to all equitable remedies to enforce such guarantee, the proceeds
of the security or guarantee may be claimed and used by the City to secure
completion of the mrovements. written grant of the right of entry on

the premises E the City or its designee for the purpose of completing the
mprovements shall be executed by the owner of the time of and in conjunction
with the filing of the performance guarantee.

D. The amount of an rformance guarantee may be reduced by the
overnin Eﬁ by resolution when portions of the improvements have been
‘completed. e sec1f ed time period allowed for installation of the improve-
ments for which the performance guarantee has been provided m e waived or
extende the governing bo resolution upon an g cation and showin
of unusual circumstances beyond the control of the owner of the premises.

he order granting the waiver or extension ma direct the issuance of the
certificate of occupancy and comqance suect to_the mvsons or condi-

tions of said order.
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OFFICE OF  (entral Inspection Division DATE Dppcember 14, 147!
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TO Robert Lakin, Director of Planning

FROM Robert B. Feldner, Superintendent of Central Inspection

SUBJECT Proposed Ordinance pertaining to
screening/landscaping guarantees

Central Inspection Division's review of the proposed ordinamnce (as
proposed by the Law Department) pertaining to screening/landscaping
guarantees has resulted in the following cc ts and/or r nda-
tions. Hopefully, each of these can be included in the ordinance
or forwarded with it to the MAPC for their comsideration.

The wording of the ordinance requires financial guarantees om all sites
upon which improvements are proposed. Application of the ordinance is
not restricted to CUP's or BZA's, etc., but is inclusive on all appli-
cations for building permit. If this is the intent of the Commissioners,
it will create a rather voluminous amount of paperwork to be coordinated.
The 1979 budgeting process resulted in Central Inspection's loss of ome
clerical position and the ability to absorb the additiomal duties is a
major concern. The animosity of the builders, owners and developers
which will be generated by the ordinance is another factor which should
be considered, as should the fact that financial guarantees are the

only proven method by which such installations can be insured with a
degree of certainty.

Another concern is the wording of the fifth line of paragraph B. As
written, the ordinance mandates that a Certificate of Occupancy be

issued if the site is in conformance with Title 28, Should the site be
in violation of other titles of City Code, Central Inspection does not
anticipate the issuance of a Certificate of Occupancy. It is recommended
that the wording be changed to reflect, "conformity with all applicable
regulations," or similar phraseology.

The second sentence of paragraph C is another concern. Prior experience
with corporate security bonds indicates that foreclosure is most difficult,
should that action become necessary. Also, on this very date, the District
Court is considering a similar matter involving bank letters of credit.
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Re: Proposed Ordinance pertaining to
screening/landscaping guarantees

December 14, 1978

Thus, any form of guarantee, other than cash or cashier's check, should
be carefully reviewed prior to inclusion in the ordinance.

If further information or clarification is desired Central Inspection
will be happy to expeditiously respond.

gﬁéjj%—‘\

Superintendent of Central Inspection




(Published in the Daily Record on November 29, 1978.)

OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floor, City Hall, 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

Copies of the proposed amendment are available upon request from
the Wichita-Sedgwick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and considered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
considered by the Commission as by law provided.”

WITNESS my hand and seal this 28th day of November, 1978.

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission

(SEAL)

A
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(Published in the Daily Record on November 29, 1978.)

OFFICIAL NOTICE

—_ e

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floor, City Hall, 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees,

Copies of the proposed amendment are available upon request from
the _Hichita-Sedgw'ick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and considered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
considered by the Commission as by law provided.

WITNESS my hand and seal this 28th day of November, 1978.

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission




(Published in the Daily Record on November 29, 1978.)

OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floor, City Hall, 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

Copies of the proposed amendment are available upon request from
the Hichita-Sedgwick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and considered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
considered by the Commission as by law provided.

WITNESS my hand and seal this 28th day of November, 1978.

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission




December 14, 1978

Wichita-Sedgwick County Metropolitan Area Planning
Commission

Robert A. Lakin, Director of Planning

DR 78-35 - Possible Amendment to the Zoning Ordinance
Re: Performance guarantees to assure
compliance

Attached hereto is a delineated copy of a possible amendment

to the City of Wichita zoning ordinance that has been advertised
for public hearing at the December 21, 1978 Planning Commission
meeting.

BACKGROUND :

over the past several years, requirements for the landscaping
and screening of commercial and industrial developments have
been a condition of the zoning ordinance in order to provide
some protection to adjacent properties. This has particularly
been a condition of commercial community unit plans.

There has been an increasing concern expressed by neighborhoods
adjacent to such development when screening and landscaping has
not been provided in accordance with the approved plans. When
deficiencies have recently been brought to the attention of the
City Commission, it was felt that a revision to the procedures
should be considered to assure that the owner or developer would
install the improvements prior to the occupancy of the develop-
ment. It was also recognized that there will be times when it
will not be possible to complete all requirements by the time
the tenants are ready to occupy a structure and therefore, a
required satisfactory financial guarantee is being considered.

On October 24, 1978, the City Commission instructed the staff
to review the present ordinance requirements and recommend re-
visions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) 1Include performance and penalty provisions to assure
compliance.

The Department of Law prepared a draft of a possible ordinance
and returned the same to the City Commission for their information
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at the meeting of November 21, 1978. The proposed ordinance
change would be a provision of the zoning ordinance and as
required by law, it must be advertised and a public hearing
held by the Planning Commission for a recommendation to the
governing body. Without discussion, the City Commission
referred the possible amendment to the MAPC for hearing and
recommendation.

SUMMARY :

This possible amendment to Section 28.04.220 of the zoning
ordinance includes the following changes:

1. Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

(2) i1t will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

(3) It establishes a waiver procedure for extending
the time for completion of improvements upon
the showing of unusual circumstances beyond the
control of the owner of the premises.

There has been no change recommended in the penalty provisions as
they are presently in the ordinance as Sections 28,04.240 and
1.04.060 which sets a maximum penalty of $500,00 for each viola-
tion with each day being a separate offense. The penalty is set
by the courts and is in accordance with the state statutes.

Robert A. Lakin, Director of Planning

RAL:bbc

cc: Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita Area Builders Assn., 730 N. Main, 67203
Wichita Board of Realtors, 626 N. Broadway, 67214
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THE CITY OF WICHITA
OFFICE OF CITY MANAGER DATE  November 27, 1978

TO Robert A. Lakin, Director of Planning
FROM Robert G. Finch, Deputy City Manager

SUBJECT Landscaping and Screening
Ordinance

On November 21, 1978, the City Commission referred the captioned ordinance to
the MAPC for hearing, recommendation and subsequent return to the City
Commission at a later date. The ordinance was prepared by the Department of
Law based on a prior directive of the Commission. You received a copy of the
October 24, 1978, memorandum from this office outlining revisions proposed by
the Commission and incorporated into the ordinance.

Please bring this ordinance to the attention of the MAPC for consideration in
accordance with the standard procedures.

=]

Robert G. Finch
Deputy City Manager

RGF/tpd
cc: John Dekker, Director of Law




(Published in the Daily Record on November 29, 1978.)

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floor, City Hall, 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

Copies of the proposed amendment are available upon request from
the Wichita-Sedgwick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and considered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
considered by the Commission as by Taw provided.,

WITNESS my hand and seal this 28th day of November, 1978.

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission




THE CITY OF WIC A : e
- OFFICE OF DEPARTMENT OF LAW DATE November 13, 1978

ROBERT G. FINCH, Deputy City Manager

JOHN DEKKER, Director of Law

BUBJECT Proposed Ordinance Revision

In accordance with the directions of the City Commission
of October 24, 1978 and your memo of the same date, the department
of law, in conjunction with the other departments, has drafted the
proposed ordinance revision which is attached hereto. The per-
formance penalties are included in the proposed revision.
Additional penalties are already provided for under the provisions.
of 28.04.240 and 1.04.060 of the City Code. Of course, procedural
requirements of amending the ordinance must be followed.

JOHN DEKKER
DIRECTOR OF LAW

I

cc: ‘Robert A. Lakin, Director of Planning
Ray W. Bruggeman, Director of Public Works

Robert B, Feldner, Superintendent of Central Inspection




ORDINANCLE HNO.

-

AN ORDINANCE AMENDING SECTION 28.04.220 OF TIHE CODE

OF THE CITY OF WICHITA, KANSAS, PERTAINING 10 THE
ISSUANCE OF BUILDING PERMITS AND CLRTIFICATES OF
OCCUPANCY AND COMPLIANCE, AND THE FILING OF PERFORMANCE
GUARANTELS, AND REPEALING THE ORIGINAL OF SAID SECTION
28.04.220 OF THE CODE OF TIE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVER&ING BODY OF THE CITY OF WICHITA,

KANSAS: !

Section 28.04.220 of the Code of.the City of Wichita,
Kansas, ié hereby amended to read as follows:

"Building permits; certificates of occupancy and compliance;

performance guarantees to assure compliance; waiver or extension.

A. The eristing use and occupancy of premises éhall not pe.changed
nor shall any building be hereafter erected, enlarged, converted

or altered until a building pgrmit has been issued by the central
inspection superintendent stating that the proposed use of such
land or building or premises cémplies with the provisions of

this Chapter.

*B. A certificate of Dccupnncy'and.compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or ﬁremises shall have been completed, in
conformity with the prcvisians of these recgulations. A recoxd
of all certificates shall be kept on file in the office_of the
central inspection superintendent and copies shall be furnished
on request to any person having a proprictary or tenant interest
in the building affected. No fee shall be charged for an originai
certificate applied for coincident with the applicaéion for a
building permit; for all other certificates or for copies of any
original certificate, there shall be a charge of one dollar for:
cach copy thercof. 2P

"C. A building permit shall not be issued until the owner of

the premises shall have filed in the office of the central inspec-—

tion superintendent an pdeoguate pevformance anarankdée that




1andscap_ing, screening, and other on-site improvements will be

made in accordance with the plans previously submitted and approved.

The performance guarantee may consist of a corporate surety bond,

a bank letter of credit, cashier's check, escrow account or other

like security in an amount to be fixed by the superintendent of

central inspection.

"The amount of such guarantee or security shall be based upon

the estimated cost of improvements, as evidenced by bona fide bids

or contracts, to be guaranteed and may include contingency factors

for inflation and cost overruns in an amount equal to twenty-five

percent (25%) of the estimated cost. The guarantee, if in a form

" other than cash or its equivalent, shall be subject to.the abproval

of the director of law and conditioned upon the actual completion

of such work within a specified time period and prior to the

issuance of the certificate of occupancy and compliance.

“"If the required improvements shall not have been installed

in accordance with the performance guarantee, the obligor and

sufety, if any, shall be liable thereon to the Cii:y for the cost

of the improvements not installed. In addition to all equitable

remedies to enforce such guarantee, the proceeds of the security

or guarantee may be claimed and used by the City to secure

completion of the improvements. A written grant of the right

of entry on the premises by the City or its designee for the

purpose of completing the improvements shall be executed by the

owner at the time of and in conjunction with the filing of the

performance guarantee.

"D. The amount of any performance guarantee may be reduced

by the governing body by resolution when portions of the improve-

ments have been completed. The specificﬂi time period allowed for

installation of the improvements for which the performance

guorantee has been provided may be waived or extended hy the

governing body by resolution upon an application and showing of

<




unusual circumstances beysra the control of the owner of the

premises, The or(".m granting the \nwcv- or extension may

dircct the issuance of the certificate of occupdney and compl:.ancb

subject to the provisions or conditions of said order."

The original of Section 28. 04.220 of the Code of the City
of Wichita, Kansas, is hereby repealed.

This ordinance shall take effeoct frol.n and after its passage
and adoption and publication once in the o'f_f'icial c.;.ty paper.

ADOPTED at Wichita, Kansas, this ____ day of

1978.

ATTEST:

City Clerk

Approved as to form:

John Dekker, Director of Law




A R

28.04.220 Certificates of occupancy and compliance. A. The existing
use and occupancy of premises shall not be changed nor shall any building

be hereafter* erccted, enlarged, converted or altered until a building per-
mit has been issued by the central inspection superintend:ﬁr. stating that

the proposed use of such land or building or premises complies with the Gt e it
provisions of this chapter.
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. B. A certificate of occupancy and compliance shall be applied for co-
incident with the application for a building permit and shall be issued
within ten days after the crection or alteration of such building 4 /, eninton,

e SR
shall have been pleted, in conformity with the
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record of all certificates shall be kept on file in the office of the central
inspection superintendent and copies shall be furnished on request to any
person having a proprietary or tenant interest in the building affected. No
fee shall be charged for an original certificate applied for coincident with
the application for a building permit; for all other certificates or for copies
of any original certificate. there shall be a charge of one dollar for each

copy thereof. 2 B R it U L M s s 13 e il AL U i St A e o




TIHE CUrY OIF WICHITA
OVFICE OF CITY MANAGER DATE  Qctober 24, 1978

o John Dekker, Director of Law
Froy Robert G. Finch, Deputy City Manager
SUBJECT Landscaping and Screening

Requirements in Connection
with Zoning

On October 24, 1978, the City Commission directed the administrative staff
to review the present ordinance reguirements for landscaping and screening
and recomnend revisions to:

1) Provide that landscaping and screening requirements be guaranteed prior
to issue of building permits.

2) Provide that landscaping and screening requirements be installed prior
to issue of an occupancy permit.

3) Provide for a waiver process.
4) 1Include performance and penalty provisions to assure compliance.
Please work withthe involved departinents and divisions to return a report

and proposed ordinance revision for the agenda for the City Commissicn
meeting of November 21, 1978.

' 4 )d
@i o
Robert G. Finch

Deputy City Manager

RGF/s
cc: WRobert A. Lakin, Director of Planning
Ray W. Bruggeman, Director of Public Works
Robert B. Feldner, Superintendent of Central Inspection




