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ORDINANCE NO. 36-047

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION

28.04.220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS: PERTAINING TO -THE ISSUANCE OF BUILDING

PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-
PLIANCE, AND THE FILING OF PERFORMANCE GUARAN-
TEES, AND REPEALING THE ORIGINAL OF SAID SECTION

28.04.220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE
CITY OF WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of
Wichita, Kansas, is hereby amended to read as follows:

'28.04.220 Building permits; certificates of
occupancy and compliance; performance guarantees to
assure compliance; waiver or extension.

A. The existing use and occupancy of premises
shall not be changed nor shall any building be here-

, after erected, enlarged, converted or altered until
a building permit has been issued by the Central
Inspection Superintendent stating that the proposed
use of such land or building or premises complies
with the provisions of this Chapter.

B. A certificate of occupancy and compliance
shall be applied for coincident with the applica-·
tion for a building permit and shall be issued
within ten days after the erection or alteration
of such building or premises shall have been com-
pleted in conformity with the provisions of these
regulations. A record of all certificates shall

t be kept on file in the office of the Central
Inspection Superintendent and copies shall be
furnished on request to any person having a pro-
prietary or tenant interest in the building

: permit; for all other certificates or for copies
of any original certificate, there shall be a
charge of one dollar for each copy thoreof.

C. A building permit shall not be issued
until the owner of the premises shall have filed
in the office of the Superintendent of Central
Inspection a letter of agreement for the com-
pletion of all on site improvements prior to any

· occupancy of the premises.
D. When extenuating circumstances not

under the control of the owner occur, the owner
may request that a temporary occupancy permit be
issued. Such circumstances may include, but not

tlvi#».
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be limited to, extreme weather conditions prevent-
ing completion of on site improvements, delay of
installation or incomplete public improvements
that could possibly cause damage or removal of on
site improvements, or other similar circumstances
that could be deemed to interfere with the comple-
tion of all required improvements.

A request for a temporary occupancy permit
shall be accompanied by a performance guarantee
and a schedule for completion of all required
improvements to the site. A written grant of the

right of entry on the premises by the City or its
designee for the purpose of convleting the improve-
ments shall be executed by the owner at the time
of and in conjunction with the filing of the
performance guarantee. The performance guarantee
may consist of a corporate surety bond: a bank
letter o f credit» cashier' s check, escrow account
or other like security in an amount to be fixed
by the Superintendent of Central Inspection.

The amount of such guarantee or security
shall be based upon the estimated cost of improve-
ments as evidenced by bonafide bids or contracts,
to be guaranteed and may include contingency factors
for inflation and cost ovarruns in an amount equal
to twenty-five percent (25%) above the estimated
cost. The guarantee, if in a farm other than cash

or its equivalent, shall be subject to the approval
of the Director of Law and conditioned upon the
actual completion of such work within the specified
time period.
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ir tne requirea improvements snall not have been

installed in accordance with th·o performance guaran- sm#i
tee, the obligor and surety, if any. shall be liable i*%*t
thereon to the City for the cost of the imnrover:lents iI:1*
not installed. In addition to all equitable remedies 
to enforce such guarantee, the proceeds of the security
or guarantee may be claimed and used by the City to
secure completion of the imprevements.

E. The specified time period allowed for in-
stallation of the improvements for which the perform-
ance guarantee has heon provided may be waived or
extended by the Board of City Commissioners by
resolution upon an application and showing that
unusual circumstances, beyond the control of the
owner of the premises, continues to prevent com-
pletion of the improvements. Such application
shall be accompanied by a current abstractors
certificate listing the names, mailing address and
ZIP codes of the owners of all adjacent property
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within 200 feet of the application area. The hear- p ·
ing shall not bo scheduled before the Board of City : ./·.4
Commissioners until ten days after receint of the
application and the current abstractors ownership
list by the Superintendent of Central Inspection
in order to allow sufficient time to notify all
adjacent property owners. The amount of any per-
formance guarantee may be: reduced by the Board of
City Commissioners when portions of the improvements -f ..4'f,
have been completed. Tha resolution granting the
waiver or extension may direct the issuance of the
certificate of occupancy subject te the .rovisions
or conditions of the resolution including the
modification of the performance guarantee.

Thr original section 23.04.220 of the Code of
the City of Wichita. Kansas, is hereby repealed.

This Ordinance shall be includs,1 in the Coda
of the City of Wichita, Kansas, and shall bo effect
ive upon its passage and publication once in the
official city paper.

ADOPTED at wichita, Kansas, this 17th day of
April, 1979.

TONY CASADO, Mayor
Attest: (Seal) DONALD C. GISICK, City Clerk
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ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
28.04.220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING
PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-
PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220
of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF

9 6

WICHITA, KANSAS: 2

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com- &$

pliance; performance guarantees to assure compliance; waiver or ex- 4
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tension.

A. The existing use and occupancy of premises shall not be

changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be

applied for coincident with the application for a building permit

and shall be issued within ten days after the erection or altera-

tion of such building or premises shall have been completed,

in conformity with the provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

Central Inspection Superintendent and copies shall be furnished

on request to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies

of any original certificate, there shall be a charge of one dollar

for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agreement for the com-

pletion of all on site improvements prior to any occupancy of

the premises.

D. When extenuating circumstances not under the control of
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permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of
%,Pk.4

r*Y on site improvements, delay of installation or incomplete public

*S,·i improvements that could possibly dause damage or removal of on

site improvements, or other similar circumstances that could be

deemed to interfere with the completion of all required improve-

ments.
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accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant
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of the right of entry on the premises by the City or its designee -*AS?*.5

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing ofty* st'/ 6the performance guarantee. The performance guarantee may consist f

of a corporate surety bond, a bank letter of credit, cashier's

check, escrow account or other like security in an amount to be

fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the performance guarantee, the obligor and -
surety, if any, shall be liable thereon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-
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vided may be waived or extended by the Board of City Commis-

sioners by resolution upon an application and showing that

unusual circumstances, beyond the control of the owner of the

premises, continues to prevent completion of the improvements.

Such application shall be accompanied by a current abstractors

certificate listing the names, mailing address and ZIP codes of

the owners of all adjacent property within 200 feet of the

application area. The hearing shall not be scheduled before the

Board of City Commissioners until ten days after receipt of the

application and the current abstractors ownership list by the

Superintendent of Central Inspection in order to allow sufficient

time to notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City

Commissioners when portions of the,improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of

14¢4'·f¢t
1979.

Mayor

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law

i 7/1
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ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
28.04.220 OF THE CODE OF THE CITY OF WICHITA,
KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING

PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF

74.3
25•1·

WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

tension.
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A. The existing use and occupancy of premises shall not be

changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-·

visions of this Chapter.

B. A certificate of occupancy and compliance shall be

applied for coincident with the application for a building permit

and shall be issued within ten days after the erection or altera-

tion of such building or premises shall have been completed,

in conformity with the provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

Central Inspection Superintendent and. copies shall be furnished

on request to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies

of any original certificate, there shall be a charge of one dollar

for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agreement for the com-

pletion of all on site improvements prior to any occupancy of

the premises.

D. When extenuating circumstances not under the control of

the owner ocur, the owner may request that a temporary occupancy

NEK. I .JR;1
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permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of

on site improvements, delay of installation or incomplete public

improvements that could possibly cause damage or removal of on

site improvements, or other similar circumstances that could be
331
4*ral deemed to interfere with the completion of all required improve-

ments.

*3
- 2 2402 A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed·

by the owner at the time of and in conjunction with the filing of

the performance guarantee. The performance guarantee may consist

of a corporate surety bond, a bank letter of credit, cashier's

check, escrow account or other like security in an amount to be

fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the performance guarantee, the obligor and

surety, if any, shall be liable thereon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-

%380
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vided may be waived or extended by the Board of City Commis-

sioners by resolution upon an application and showing that

unusual circumstances, beyond the control of the owner of the

premises, continues to prevent completion of the improvements.

Such application shall be accompanied by a current abstractors

certificate listing the names, mailing address and ZIP codes of

the owners of all adjacent property within 200 feet of the

application area. The hearing shall not be scheduled before the

Board of City Commissioners until ten days after receipt of the

application and the current abstractors ownership list by the

Superintendent of Central Inspection in order to allow sufficient

time to-notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City

Commissioners when portions of the improvements have been completed

The resolution granting the waiver or extension may direct the

-ed€·
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issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of

1979.

Mayor

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law

j

, 'GAA. 2IF



.*kAti

tall

..41 9...s:··I.
*191&.14#.lk

f.:':4

*91

f#%%21 ,

C,14 CO....$5#0".,5

vided may be waived or extended by the Board of Geai:*1/44*,,1,

by resolution upon an application and showing that unusual cir-

cumstances, beyond the control of the owner of the premises, con- I

tinues to prevent completion of the improvements.' The amount.of

any performance guarantee may be reduced by the Board of 5
C-0..D:MAM%!; when portions of the improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of ,

1979.
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1.

METRC:OLETAbl /,REA rjr.zitard;r·,C t.7.U.Pr.nrME[,EY

TO E. H. Denton, City Manager

DATE

March 5, 1.979

FROM Robert A. Lakin, Director of Planning

SUBJECT· DR 78-35 - Pos...i.ble ainendment to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

Attached 1-,crete is a delineated copy of an amendment to the
: zoning ordinance. Please place this item on che agenda of

March 13, 1979 for consideration by the City Commission.

BACKG]TOUND

On October 24, 1978, the City Commission i.nstrucl.ed the staff
to review the ordinance requirements and recommend revisions
to:

33*0
(1) Provide that landscaping and screening requirements

be guaranteed prior to the i.ssuance of building
8.A permits;NEN

(2) Provide that landscaping and screeniag be installed
prior to issuance of an occupancy permit;

(3) Provi. de for a waiver process; and

(4) Include performance and penalty provisions to
assure compliance.

In review of the existing regulations with representatives
of the Planning Department and Central Inspection, the Depart-

11 211 Ce. '1'his amendment was advertised and a public hearing
nient of Law drafted a proposed revision to the zoning ordi-

before the Planning Comn:ission was held on December 21, 1978.
Copies of the minutes r,f that meeting are attached including
the material discussed.

After considerable discussion, the Planning Commission did
not recommend the amel,d:nant for adopli.on, but instead recom-
niended l:hat a procedure for en forcement of the ordinance be
developed, which could include the withholding of occupancy
permits. It- was also suggested that possibl.y a procedure
be developed to withhz,ld permits to those that have failed
to compl.y; the possible revocation of contractors licenses;
or the revocerion of utility Lookups or ocher procedures
designed aroand the wit:hdrawal. of "privileCcs" as opposed
l.o penalties or punit.ive measures.

53
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E. H. Denton, City Manager
March 5, 1979

1

When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it

1 was moved that the proposed amendment be returned to the
Planni.ng Commi-:sion for reconsideration. Included in the
motion was a statement for need of the revision in order to

enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent of Ce·ntral Inspection.

The main concern expressed by Mr. Feldner in his memo of
December 14, 1.978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of

*X«kit ' buildigg permits, The draft of the amendment that was pre-
pared ror consideration by the Planning Commission at their
meeting of February 15, 1979 eliminated this major concern
by not requiring guarantees prior to the issuance of a
building permit.

*391
%91

4*Z

It was pointed out by Mr. Feldner at the meeting tliat in the
majority of projects, 1-he contractor that takes out the
permit for the building is not responsible for the instal-
1.ation of the screening and landscaping, and to take action
to revoke the contractor's license for an inadequacy of the
owner to comply would not be feasible. He also indicated

that the proposal as presented would help in the matter of
completion of the landscaping and screening since the owner
will have to agree to complete the requirements before a
permit is issued. 955

SUMMARY

The attached possible amendment to the zoning ordinance will
make the following changes in the ordinance:

1. Require that the owner file a letter of agreement,

for completion of all on site improvements prior to
any occupancy of the premises, before a building
permit is issued.

2. It will permit the owner to request a temporary
occupancy permit from the Superintendent of Central
Inspection when it can be shown that extenuating
ci.rcumstances have pre.vented completion of on site
improve·ments. This My be done administratively

.. by thc· Superintendent of Central Inspection with

9033«49»44mic.v':.*44:0, :1.--7., I .tta*49{1.'.% , '2 ?vi!·5
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Page Three
E. H. Denton, City Manager
March 5, 1979

any financial guarantees, other than cash or its
equivalent, subject to approval by the Director
of Law.

37%21

=

44

3. Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the 2 1-.9231
amount of guarantee, the time table for completion,
or further extensions are to be referred Co the

Board of Zoning Appeals for their consideration
and action.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commis-
sion and place the ordinance on first reading.

2. Make any changes in the ordinance deemed to be in
the best int:erest of the public and place the ordi-
nance on first reading.

On a vote of 7 in favor a.·..2 ·2·opposed, the Planning Commission e·. i
has forwarded the amendment to the City Commission with a .11 1

recommendation for adoption. Copies of the Planning Commis-
sion minutes of February 15, 1979 are attached.

13,4-«-4. 4. 1,AJA-4Robert A. Lakin

Director of Planning

*reed RAL:GEL:el

Attachments

cc: John Dekker, Director of Law
Don Anderson, Director of 1.lousing & Economic Development
Robert B. Feldner, Superintendent of Central Inspection

7 Wichita Area Muil.ders Ass'n., 730 N.Main, Suite 1, 67203
4 Wichita Board of Realt-ors, 717 N.Emporia, 67214
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Doletions marked-threugh
Additions underlined

ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
22.04.220 OF TIIE CODE OF THE CITY OF WICIEITA,
KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING
PE}'MITS AND CERTIFICATES OF OCCUPANCY AND COM-al'
PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING TIIE ORIGINAL OF SAID SECTION 28.04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

*42« A:

BE IT ORDAINED BY THIS GOVERNING BODY OF TIE CITY OF

WICIIITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04,220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

tension.

A. The existing use and·occupancy of premises shall not be

changed nor shall any building be hereafter created, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of sueh land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and comp].i£mee shall. be

applied for coincident with the application for a building permit

and shall bo issued within ten days after the erection or altera-

tion of such building or premises shall have beon completed,

in conformity with the provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

Central Inspection Superintendent and copies shall be furnished

on request. to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies

of any original certificate, there shall be a charge of one dollar

for each copy thereof.

C. A building permit shall not. be i ssued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspect:ion a letter of agreement for the com-

pletion of all on site improvements prior to any occupancy of

the promi ses.

D. When extenuating circenstences not under the control of

*1

the owner occu.r, the owner may roquout that a temporary occupancy

/44*.3.r
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permi.t be .issued. Such circumstances may include, but not be

limited to, ext.1 eme weather conditions preventing completion of

on site improve·mc.nts, delay of install.ation or incomplete public Ail&@

improvements that could possibly cause damage or removal of on

s ila improvements, or other similar circumstances that could be
3%3

deemed to interfere with the completion of all required improve-

ments.

t;j'l;

A request for a temporary occupancy permit shall be

accoinpanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing of

the performance guarantee. The performance guarantee may consist.

of a surety bond, a bank letter of credit, cashier's check,

escrow account or other like security in an amount to be fixed

by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the per formance guarantee, the obligor and

surety, if any, shall bc liable thereon to the City for the

cost cf the improvements not installed. In addition to all

equitable remodics to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

So'curc completion of the improvements.

E. The specified time pori.od allowed for installation of the

improvements for which the performance guarantee has bean pro-

193
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vided may be waived or extended by the Board of Zoning Appeals

by resolution upon an appli.cation and showing tliat unusual cir-

cumstances, beyond tlie control of the owner of the premises, con-

tinues to prevent completion of the improvements. The amount of

any performance guarantee may be reduced by the Board of Zoning

Appeals when porti.ons of t]·10 improvements have been completed. 4€

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee.

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repeal.ed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of

1979.

2933

Mayor

ATTEST:

Donald Gisick, City Clork

Approved as to form:

John Dekker, Director of Law
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TO Wichita-Sedgwic]: County Metropolitan Area Planning Commission

FROM Glen E. Lytle, Special Assistant for Zoning

suaJECT DR 78-35 - Possible Amendment to the City Zoning Ordinance
Re: Performance Guarantees for Landscaping and Screening

4?9*f,

2%

:My'litt

C Attached hereto are copies of materi.al that was considered by the
4 Planni.ng Commiss.Lon on December 21, 1978, along with the minutes

of that manting.

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed

0 amendment. This ma tter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable

ER discussion, Shanahan moved that the proposed amendment .be returned
to the Manning Commission for reconsideration, as there is need

r., for revision in order to enforce the landscaping requirements, and
further ask that the con,ments of the Superintendent: of Central
Inspection be oonsidered. Motion carried 5-0.

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

AL_»55«/ 14. C.-2>,0*
Glen E. LytleEpscial Assistant :0zoning
.

GEL:bbc

Attachments

CC: Robert A. Lakin, Director of Planning

Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central. Inspection
John Dekker, Director of Law

H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.O. Coordinator
Wichita Area Builders Ass'n., 730 N. Main 67203

Wichi.ta Board of Realtors, 71.7 N. Emporia 67214
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EXCERPT FROM PLANNING COMS!]SSION MINUTES OF FEBRUARY 15, 1979:

12. Case No. DR 78-35 - Possjble Amendment to City Zoning
Ordinance - Re: Filing of Performance Guarantees.

ROBERT A. LAKIN, stated that this was an item that was
previously discussed pen·tnining to the filing of performance
guarantees prior to the issuance of building permits in order
to guarantee the screening and landscape improvements. The

Planning Conunission voted to recommend to Lhe City Commission
that the amendments not be. adopted as submitted. At the City
Commission meeting some feelings were expressed that they did
want to adopt something, and part of that sterns from the con-
ti.nued frustration that t.he City Commission experiences in
having the job done, llc said the staff was instructed to look
at some alternatives in terms of dealing with contractors licenses,
being able to revoke those as a privilege versus the right for a
building permit, and to look at utility hookups. The building
contractor for most of the buildings are not responsible for the
total project.. They obtain a permit to build the building, and
are not responsible for putling in the off-street parking, screen-
ing or the electric and plumbing, To revoke the license of one
contractor appears to be an unuseable device for staff because
they are still not getting the person responsible for the job
necessarily. An alternate for that would be to change the
permit requirement, making it a dual permit where the owner of
the land does take out the permit. Utilities were looked at, and
felt more problems would occur, for instance, in inclement
weather when the utilities are shut down, it could cause severe
damage to structures. He said that there was one utility, however,
thal the City does control, and that is water.

4%26*. I

LAKIN said that Central Inspection says that it is almost
impossible for them to enforce the occupancy permit. He said

that all sorts of alternatives were looked at, and we could not
find very many alternatives to offer.

BAYOUTH asked Robert Feldner, Superintendent of Central
Inspection, out of all the builders and contractors in the City
of Wichita, was there any way to be 100 percent. }Ie did not
feel all of the contractors should be punished for one person
that did not comply.

FELDNER said that he would tend to agree with Mr. Bayouth,
if anyone had ever been involved in a building project, it was
evident that a building was really not finished until many
months or years after Lhe structure was occupied.

SAVINA asked if it would require additional staff to enforce
this ordinance the way it is proposed now.

FELDNER stated no. They have been operating in a very
similar way in the past few months. The bonds are received
and reviewed by the Law Department. The Administrative Divi-
sion then accepts the bonds at the time they issue the permit.
Ne did not believe it would be a situation that would require
additional staff.

SAVINA asked if in Mr. Feldner's opinion did he think thiswas inflatibnary.

FELDNER said that the way the ordinance is written, they
would only be requiring bonds for those people who had not com-
plied at the Lime of request for occupancy. The original con-
cept as he understood it was to require a bond on every permit
that had any requirement for screening and landscaping, which
in his opinion, would have been time consuming and probably
would have required more staff.

CHAIRMAN GREIDER asked if Central Inspection was requiring
some bonds now.

r
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FELDNER said yes. GREIDER asked i f there was a need for
this ordinance if they are already requiring a bond. FELDNER

said that it was the City Commission's request that this bo
explored and put into writing in the ordinance, and right now
its just a matter of policy.

/321

BELL asked if someone occupied a premise without an occu-
fl pancy pei·mit, was it a criminal activity. FELDNER said that it

441 was a misdemeanor.

qtimRK.

BARRIER said thal. speaking of the number of staff hours
that Central Inspection spends in enforcement, it would seem
to her that those hours would be well spent if the City was
going to be strict in its enforcement, and if they were con-
sistent in enforcement for a length of time, then she felt just
like any other disciplinary action, it would be accepted and
people would recognize the fact that they are going to have to
comply. She asked Mr. Feldner what he thought of the signed
agreement for completion of all on-site improvements prior to
occupancy of the premises.

FELDNER felt this agreemeiat would be helpful in most
instances. The contractor takes out the permit and Central
Inspection issues a list of requirements to be complied with,
and the owner in 90 percent of the time never sees what the
actual requirements are.

BARRIER asked if this would stand up in a court of law.

BELL responded that when you say something will or will i
not stand up in court, you are on shaky ground because it
depends on the precise facts in the given case. He said that

you cannot do anything that is 100 percent, airtight, iron-clad
when you get to court.

LAKIN commented that one of the things that is perceived
to be one of the problems in enforcement and in going to court,
is identifying responsibility. He said that one of the first

defenses that is usually brought up against the City, is that
the contractor didn't know or was not informed in time.

004
AWAI

GLEN LYTLE, Special Assistant for Zoning, stated that the
amendment that was previously considered by the Planning Com-
mission on December 21, 1978 meeting required a performance
guarantee to be filed, prior to the issuance of a building
permit, on all properties where landscaping and screening is
required. On a motion to recommend adoption, the Planning Com-
mission voted 3 in favor, and 4 against. The amendment was
forwarded to the City Commission for their consideration at the
meeting of January 16, 1979.

LYTLE said that when the City Commission referred this

matter back to the Planning Commission, they stated as part
of the motion that consideration should be given to the com-
ments of the Superintendent of Central Inspection. As you note

by his memo of December 14, 1978, the major concern expressed
was that the amendment would require guarantees on all sites
prior to the i.ssuance of n building permit, thereby creating a
voluminous amount of paperwork in keeping track of the guarantees.

LYTLE continued that the redraft presented to the Planning
Commission today takes into consideration this concern and will
not require any financi.al guarantees prior to the issuance of a
building permit, but only require a letter of agreement, by the
owner, that all on-site improvements will be completed prior to
any occupancy of the premises. It will then further permit the
Superintendent of Central Inspection to issue a temporary certif-
icate of occupancy without the completion of all on-site improve-
ments when the owner requests same, due to extenuating circum-
stances not under the control of the owner thereby preventing
completion.
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LYTLE concluded that this amendment will not penalize owners

ft
or contractors who willfully comply with the regulations. It will,
however, permi.1 the administration of the regulations by requiring
guarantees for the installation of on-site improvements similar to
the present policy without having to appeal to the City Commission.

BAYOUTH said he did not soe why a person should be required
to put up a bond because he has not landscaped, for instance if
the ground was frozen and he could not landscape. He felt he
shoul.d be given until Spring without the bond. He asked if
this could not be handled administratively.

LYTLE said that the way its being handled now is that
the guarantees are being required- administratively. This
amendment was prepared at the request of the City Commission
that some method be devised to assure that these improvements
are going to be completed.

MAY stated that the ease Mr. Bayouth was bringing up as
far as she was concerned is the perfect case of why we should
have this. An occupancy permit is issued because it is December
and trees cannot be planted, and that is the very example the
City has dealt with in the past and lost.

LYTLE said that if an occupancy permit is issued without
compliance then it is extremely difficult to go back at a later
date and ask for compliance unless they are applying for an
additional permit to make changes or adding to an existing
property.

COLE stated the questions are answered in the compromise
of Mr. Bayouth' s concern about the contractor having a chance
to do what they say they are going to do, and only if they don't
comply then they have to put up a bond. he felt this was a good
compromise.

MOTION: That the Planning Commission
recommend to the City Commission that
the compromise amendment be approved.
Cole moved, May seconded.

BAYOUTH commented that he did not see where anything had

Adia:t·; been gained. lie thought it was unfair to a person to landscape

90,/
without the weather being in his favor, and he did not think he
should have to pay the cost of a bond or anything else because
it was not his fault. He felt that more cost was being created
to the developer and more business for the attorney.

VOTE ON THE MOTION: It carried with a

vote of 7 in favor (Cole, May, Greider,
Barrier, Taylor, Bell and Hennessy ), and
2 opposed (Bayouth and Savina). Jones
was absent.
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WICHITA·SEDG V.'CK COUNTY ....
1 December 14, 1978
$ M.I..70.-6/:TAN ARIA PLANMING....5,7.2.-7

Wichita-Sedgwick County Metropolitan Area Planning
COArlissio...

Rebert A. Lakin, Director of Planning

'Lo :Ic/ DR 78-35 - possible Amendn.or.t to the Zonlng Ordinance

Re: Performance guarantees to as:'re
C.-pli//Cl

i
. Attached hereto is c dalinected ccpy /2 a possible amandment

$ to the City of Wichita zonia.g ouairianc:c thac has lecr. atVerti.sod
for public hearing st the Decembir 21, 1978 Planning Commission

= meeting.

EACKGROUND:

t Ove: the part several yaars, req.irements for Lha landscaping
and scre·aning of co:r.ercial and ir.dustrial developments have

r baca a condition of the zoning ordinance in order to provide
i cont- protecrion to adjacent pr'perties. r. is has partlcularly
4 been a condition of comiercial community unit plans .

'r:.·are has bc·.r. an :acreasing ccncern expre,sed by neighborhoods
6334.cer.t to soch development when scrcaring and land.scaping has

r "t /"n "ovided in accordance with the app:oved plans. When

f deficitncies have recently been brought to the attention of the
3 City Cor.rission, it was felt thac a ravision to the procedures

shculd ba considered to assure that the ow,·.cr cr developer would
v.stall 9.2 inprrivements prior to the occu:.·incy of the develop-
: ent. ·-t i ..0 also recognized that there will Le times when it
·.·ill not be porjaible to con·plete all requirements by the time

: /4utmns'./aCUI/,a 22XSYN€ 2125,Zi.sacui,lzrcc/=/.
Ort October 24, 1978, the City Cor.mishic:. instructed the J:caff
to re·,·Ir, t he preiont ordinar.:e requ:rcr·.ents /:id rces,ar.d re-
V. 51./. te:

f <1) Proviele the landscaping and screening requirements
be quaranteed prior to the issuance of ouilding
permits;

(2) Provide that landscaping and screening be ir.stalled
prior to icsuanco of an occupar.cy permit;

(3) Provide for a waiver Drocess; and

Includ•. per formance and per.ait-· provisions to assure
compliaccc.

7 2,0 D.Far/mor.= of Law pr/pared a draft of a pcs/ible ordinance
: and re=u:ned th, same to the City Conmission for their ir.formation

Wichita-Se.lgwick Counly t .tropilitan Aroa rlanning Commission
Page 2 - December 14, 1978

at the meeting of November 21. 1978. The proposed ordinance
charge would be a provision of the zoning ord.rance and as
required sy law, it must be aaver:lied and a publ.c hearing
hc]1 by the Planning Commission for a recommendation to the
goverring body. Without discussion, the City Con,micsion
referred the poss.ble amendment to the >.Arc for heari:·.C ar..1
recoruendatio.1.

SUMMARY:

This possible c.mond·rent to Section 20.04.220 02 the zoning
crdicance includcu the following changes:

1. Recuir-s that the owner furnish a guarantee that
landscoping, screening an,8 other on-site improve-
men/s will be made in accordance with approved
plans, such guarantee to be in an amil.nt to be
determined by the Superintendent of Central
Inipection, with a contingency factor of 251 for
inflation and cost overruns. Tno quaran00 if

in any f/rm othor than cash or its :quivales·.,
shall bc subject to the approval of the Diree:o:
cf Law.

(2) Ic will require that all improvcments be n. le to
the property prior to the issuanec c f an occup incy
permit.

(3) It ebtablishes a waiver procedure :or ex:ending
the time for con.plation of impron.ments upon
the showing of unuoual circumstances 3/yond the
control of the owner of e.le pron,ises.

There has been no change recommended in the Fera'ty provisions a.:
they cre presently in the ordin,nce as Sections 26.04.240 2/<1
..04.060 waich sets a maximum penalty of $500.00 for each viola-
tion with each day being a sopal·ate offense. The per.ain· ic set
by the courts /:1<1 iL; in accordance with tha state statut.s.

Robelt A. Lakill Dirs#lor of Planning
RAL:bbc

non Anderson, Director o. Econo:;,Lc De·.,elopicnt
Robert B. Feldner, Superintordent of Central Im.Dic ion
John Dekker, Director of Law
I. R. Kuhn, .Usistant City /.Iia/ney
Dave rurnas, C. P.0. Coordinator

Wichita Area Builders Assn. 1 730 N. Main, 67223

'wichita Bear: of Realtors. 626 N. Brcaam·/, 67214
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November 28.1978 If the required improvements shall not have been installed in accor-
oRt-78-35 dance with the performance quarantee, the oblicor and surety, if any, sha,1

be liable thereon to the City for the cost of the 1morovements not installed.
Deletions marked-th".9 L In addition to all equitable remedies to enforce such guarantee, the proceeds
Additions underlined ot the security or guarantee may be claimed and used by the City to secure

the premlises by the City or i ts designee for the Durpose of completina the
completion of the imorovements. A written grant of the rign: of entry c.

Possible Amendment to the improvements shall be executed by tne owner of the time of and in conlunction
City of Wichita Zoning Ordinance Scheduled for with the filing of the performance guarantee.

Publ ic Hearing Before the I·lAPC-Thursday, December 21, 1978
D. The amount of any performance guarantee rray be reduced by the

governing body by resolution when portions of the improvements have t/en
Reco,rk/,ded that Section 28.04.220 be amended to read as follows: completed. The specified time period allowed for installation of the improve-

ments for which the performance ouarantee has been provided Iay be waived or
28.04.220 Building Dermits; certificates of occupancy and compliance; extended by the governing body by resolution upon an applicaton ant sr.owing

performance ouarentees to .5.'re comp,iance; waiver or extensic'. ot unusual circumstances beyond the control of the owner of the premises.
Ihe order granting the waiver or extension may direct the issuance of the

A. The existing use and occupancy of premises shall not be changed kertificate of occupancy and compliance subject to the provisions or cindi-
nor shall any building be hereafter erected, enlarged, converted or al tered Ions It said order.

until a building permit has been issued by the central inspection superinten-
dEnt stating that the proposed use of such land or builing or premises com-
Flies with the provisions of this Chapter.

B. A certificate of occupancy and compliance shall be applied for
ceiricident with the application for a building permit and shall be issued
•ithin ten days after the erection or alteration of such building or cremies
shail have been completed. in conformity with the provisions of these regula-
tions. A record of all certificates shall be kept on file in the office of
he central inspection superinter,der.: and copies 5hall be furnished on request

to any person having a proprietary or tenant interest in the building permit;
for all other certificates or for copies of any original certificate. there
shall be a charge of one dollar for each copy thereof.

C. A buildino permit shall rot be issued until the owner of the pre-

nises 5/312 I ,·id files 1, tre office of tre central ins=ectlon 5Lperintendent
an BLE·„te Derforrance c.,aran:je that landscaoing. screening, and oMer on-

5.- iroreve-ents 'ill be r·aje i. accoroaice with tne plans previously sub-
Mi·tec and acri·nied. Th, 1,erformance nuarantee may consist 0, a corporate
sureti bond, a bank letter of cresit, c/3hier's check. escrow account or

otrer 11.8 se:writy in an /·0·int to be fixed by the superintendent of central
Dsnection.

Tne amount of such guarantee 0, sewrity shall be based upon the esti-
mated col ot 1-Drove ents, as evioenceo by bona tioe buls or conlrocts, to

De c·-aranteed /96 may, incl:.2 contingency tactors Tor intiation Ina cost
overrns in an E-ount e,ual to twenty-:ive percent WI_) ar tie estimateo
cost. Ine Quarairee, ir in a torn other than cash or us equivaient. shall

be s·..-Ject to // apcro·a, ot *e director oT law ar,d conentioned upon tile
act./i corpietior, 0- st,ch work within a specined Dme period and prior to
tne issuance ot tne certiticate ot occupancy and complance.

0%#
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EXCERPT FROM PLAmi ING COMMISSION MINUTES OF DECEMBER 21

25. Case No. DR 78-35 - Possible Amendment to the City £*t .'.t
Zoning Ordinance - Filing of Performance Guarantees, =69%
GLEN LYTLE, Special Assistant to Zoning, stated that ....;39

this wus a proposed amendmelit to the zoning ordinance which
would provide for a performance guarantee to insure that onsite
improvements would be completed prior to the occupancy of a
building, lic said that recent cases have been pointed out to
the City Commission of failure of the owners or developers to
fully comply with the requirements of landscaping and screening
on several projects. AL the October 24, 1978 City Con/ission
meeting, the Commissioners instructed the staff to review the
present ordinance requirements and recommend revisions to: 1§=t

(1) Provide the landscaping and screening requirements .4=

be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

LYTLE said that this draft of the possible amendment was 
prepared by the Department of Law and includes the following 
changes:

(1) Requires that the owner furnish a guarantee that 2"im
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if /.'-
in any form other than cash or its equivalent, 45=
shall be subject to the approval of the Director tial
of Law.

1,9

(2) It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

(3) It establishes a waiver procedure for extending the -
time for completion of improvements upon the show-
ing of unusual circumstances beyond the control of
the owner of the premises.

LYTLE continued that there was no change or recommendation
for change in the penalty provisions because this was part of the
enabling legislation that the maximum penalty is established by
State Slatutue, and also it is up to the discretion of the judge
in each case should it go to court. He said that comments received
from the Superintendent of Central Inspection indicated that the
wording of the ordinance would require that financial guarantees
be required on all sites upon which these improvements are required.
LYTLE said that the instructions to the Director of Law did not
differentiate and that a development not in 2 Community Unit plan
could conceivably requi.re a large amount of screening and land-
scoping and thus a concern for needed guarantees and enforcement.
Thc Superintendent of Central Inspection has indicated his con-
cern thal the amendments not only would be a lot of paper work
in order to keep track of the guarantees, but is another procedure
that the builders nlid developers are going to have to comply with
prior to the issuance of a building permit. Another concern
expressed by the Superintendent or Central Inspection was the
issuance of an occupalicy permit if the owner complied only wilh
the zoning ordinance. The Department of Law indicated that since

a
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this was provision of the zoning ordinance, it should refer only
to this code. The other concern of the Superintendent was the
experience he had with cori)01·ate surety bonds. Ile indicated

that they have some litigation going at the present time,

LYTLE stated that the reason all of the various guarantees
are included in the ordinance was that the attorney felt that use
of the same language that is in the Kansas State Statute is
what should be in the ordinance.

BELL stated that he was in sympathy with the basic intent
behind this. He questioned tile wording of "landscaping, screening,
and other onsi.te improvements will be made in accordance with
"the plans previously submit ted and approved". He felt this was

vague. lie felt it was drawn by someone that was not familiar with
the processes the Planning Commission goes through i.n getting up
to that point, because frequently there were not plans submitted
and approved, there are suinwstions, commitments, and all kinds
of things, yet there are still screening requirements, lie

felt this should be made more specific.

LYTLE interpreted it as plans submitted prior to the issuance
of a building permit, and there are plans submitted, and screening
and landscaping shown on these plans.

LAKIN stated that there were landscape plans that tie signs
and/or with the Superintendent of Central Inspection (primarily BZA
cases and CUP's). There arc other ordinance provisions that say
just build a wall. No plans are submitted on a wall, just plans
on landscaping. LAKIN suggested that wording be included in the
amendment about "in accordance with plans previolisly submitted
and approved, and for other ordinance requirements".

4

94

BELL stated that where there is a landscaping area that
was required to be kept on portions of the land, it would be
questionable under broad general language whether that was the
kind of plan requested. His other question was the sentence
that read: "The improvements shall be executed by the owner
of the time of and in conjunction with the filing of the
FErforinance ETarantee". lie asked if there was some language
omitted. (It was pointed out that it was a typographical error

and should be --- "owner at the time of ---") .

COLE comnented that Mr. Bell's point was well taken, if
all of the things are not put in that the Commission wants to

comply, then there is always the escape clause for people not
to comply.

tty
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MAY speaking about Mr. Feldner's memorandum, concerning
the overload which would be imposed upon his Department if
this ordinance is imposed on things beyond CUP's, and BZA's,
she reminded the Commission that there have been many cases
that were just zoning cases where screening fences were never
constructed to protect residential property, and she wanted to
indicate her desire that the ordinance apply to all sites in
which improvements are proposed.

BAYOUTH said that he did not approve of cash guarantees
in that it works a hardship on an individual.

1*#Tut.
, r>,v<yl

72/3,:47:

SAVINA said that he was opposed to anything of this nature.
He felt that it was a frustrated example of a frustrated ordinance,
and a frustrated Department that cannot carry out its inspections
properly. He said the certificate of occupancy is the key to the
whole thing, and if Central Inspection operated as it should
operate, then they would not need a cash guarantee. He felt that

this sort of thi.ng would cause In inflationary impact on the
City, and they would have to have more staff to take care of the
c.ash operat.ion, people will have a lot of money ti.ed up, and it
would lake months and months to get their money back after the
certificate is issued. It was just not proper and right to do
this kind Of thing just becau>Ki one or two developers have not
lived up to their ai:reement

42>49

j



?OL36

f 4%,1 1

.U

COLE said that he had some sympathy for what Mr. Savina
said because he had also some real concern with Central
Inspection that they have not been doing their job in the past,
and he has complained about it. He said that even when they do
their job, more tools are needed to handle those persons who
deliberately try to comply to the least extent they possibly can.

"0'102: That the Planning Commission

recommend to the City Commission that
the proposed amendment be approved

with staff's corrections, and take into
account Mr. Bell's comments. Cole

moved, May seconded.

VOTE ON THE MOTION : Motion failed with

a vote of' 3 in favor (Cole, May and
Taylor), ancl 4 opposed (13'11, Bayouth
Greider and Savina). Barrier, 1Iennessy
and Jones were absent.

LAKIN said that he had not been personally convinced that
the occupancy permit could not be properly withheld from the
people. The building permits are taken out by owners and/or
licensed contractors, and it seemed to him, if they did not
comply to the rules, then the licenses to operate should be
taken away from them. The economic pressures to open otherwise
completed buildings should force to completion of walls and/or
bonding of landscaping where out of reason.

Considerable discussion continued on the occupancy permit.

BELL commented that when you get in court and talk about
licensing, you are talking about a privilege to do something,
and its often not interpreted with all of the equities in favor
of the person who is being brought on the carpet,

MOTION: To have staff prepare a procedure
for enforcement by Central Inspection Division
by the use of the occupancy permit and also to
consider some procedure of compliance by with-
holding permits; or the possible revocation of
the contractors' license for failing to comply
with conditions of a permit; or the revocation
of utility hookups or other procedures designed
around the withdrawal of "privileges" (such as
licenses) as opposed to penalties or punitive
measures. Bell moved, Cole seconded.

t'Ef

MAY explained the reason she voted for the proposed amendment.
She participated in a discussion in which other avenues that were
suggested were eliminated completed with very little explanation,
and the offered amendment looked like the only option.

SAVINA remarked that when people have to put up cash
when they have the good intent of complying anyway, then we
sure have a Poor governing authority.

VOTE ON TIIE MOTION: It carried

unanimously. Barrier, liennessy
and Jones were absent.
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 \M C HIT A-SEDGWICK COUNTY CIATE

March 5, 1979

E, H. Denton, City Manager 6
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FROM

SufJECT

Robert A. Lakin, Director of Planning

DR 78-35 - Possible amendment to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

15' Attached hereto is a delineated copy of an amendment to the
zoning ordinance. Please place this item on the agenda of
March 13, 1979 for consideration by the City Commission.

Dabll,PUL.W 10

On Oct·ober 24, 1978, the City Coirmission instruf(1 11e staff
to review the ordinance requirements and recommend revisions
(0:

(1) Provide that landscaping andl screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide thai: landscaping mid screening be installed
prior to issuance of an occupancy permit;

{3) Provide for a waiver process; and

(4) Include performance and penalty provisions to 'c:
assure compliance.

In review of the existing regulations wit-h representatives x·<.
of the Planning Department and Central Inspection, the Depart-
ment of Law drafted a proposed revision to the zoning ordi-
nance.. This amendment was advertised and a public hearing a..
before the Planning Commission was held on December 21, 1978. *i
Copies of the minutes of that meeting are attached including 4%
the material discussed.

2*4 - cl.0 l *12 u
0€.2 -, 6,*.-, .,4,€ 17 7'.,4'*Pe26/ 4-•.4/.4/4 21'f.(*'fu 5-0

After considerabie discussion, the Planning Commission did
not recommend the amendment for adoption, but instead recom-
mend.ed that a Drocedure for cnforcement of the ordinance be

devoloped, which could include the wit-hholding of occupancy
paintj. Ls. It was also suggested that possibly a procedure
be developed to withhold pormi.Ls to lhose that have failed
to comply; the possible revocation of contractors licenses;
or the revocanion of utility hookups or other procedures
designed around the wilhdraval of "privileges" as opposed
to panalties or punit.iva nieasures.

L



Page Two
E. H. Denton, City Manager
March 5, 1979

When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it
was moved that the proposed amendment be returned to the
Planning Commission for reconsideration. Included in the

motion was a statement for need of the revision in order to

enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent of Central Inspection.

%*glk

The mai-n concern expressed by Mr. Feldner in his memo of
December 14, 1978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre-
pared for consideration by the Planning Commission at their
meeting of February 15, 1979 eliminated this major concern
by not requiring guarantees prior to the issuance of a
building permit.

It was pointed out by Mr. Feldner at the meeting that in the
majority of projects, the contractor that takes out the
permit for the building is not responsible for the instal-
lation of the .creelling and landscaping, and to take action
to revoke the contractor's license for an inadequacy of the
owner to comply would not be feasible. He also indicated

that the proposal as presented would help in the matter of
completion of the landscaping and screening since the owner
will have to agree to complete the requi.reinents before a
permit is issued.

.2%
'wa SUMMARY

The attached possible amendment to the zoning ordinance will
make the following changes in the ordinance:

1, Require that the owner file a letter of agreemens

a
for completion of all on site improvements prior
any occupancy of the premiscs, before a building
permit is issued.

' to}

1

j

fi='FiciA 2. It will permit the owner to request a temporary
occupancy permit from the Superintendent of Central.
Inspection when it can be shown that extenuating
circumstances have prevented completion of on site
improvements. This may bcc done admini.strati.vely

I*%¢*54·t by the Superl.ntendent of Central Inspection with

- I
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Page Three

E. H. Denton, City Manager
March 5, 1979

,Dti;34 any financial guarantees, other than cash or its
equivalent:, subject to approval by the Director
of Law.

3. Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
amount of guarantee, the time table for completion,
or further extensions are to be referred to the

Board of Zoning Appeals for their consideration
9« and action.

tf;>14·k
€4·*19

On a vote of 7 in favor and 2 opposed, the Planning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-

4,20,€1
sion minutes of February 15, 1979 are attached.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planni.ng Commis-
sion and place the ordinance on first reading.

2. Make anv changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

DAA

924--4. 114 44)-4-- rRobert A. Lakih 4- \
Director of Planning

*95I;

RAL:GEL:el.

Attachments

CC: John Dekker, Director of Law
Don Anderson, Director of Housing & Economic Development
Robert B. Feldner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suite 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214

i. mijaglf#r*3941*4f.€9 '1..:LE,Z.ti.%:f****3.. i.:1494*42"91.(11,1.<I.--*2«4*296«44·4-? ·f
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Delati.ons mar]•.9,1-threwjh

ORDINANCE NO.

1991 AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
22.04.220 0]·' THI·: CODE OF THE CITY OF WICIlITA,
KANSAS: PERTAINING TO TllE ISSUANCE OF BUILDING
PEI?Mli S AND Cl';ler.1.1.i CATES OP' OCCUPANCY AND COM-
PLIANCE, AND T]IE FILING OF PERFOIN·iANCE GUARANTEES,
AND REPEAL]NG THE ORIGINAL OF SAID SECTION 28.04.220
of the CODE OF TliE CITY OF WIC11]:TA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF TIIE CITY OF

WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

1>k.

9215

12*

2,

.
tension.

A. The existing use and occupancy of premises shall not be

changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

D. A certificate of occupancy and compliance shall bc

applied for coincident wit:h the application for a building permit

and shall be issued wi'chin ten days after the erection or altera-

tion of such building or premises shall have been completed,

in con formity with the provisions of these regulations. A record

of all certificates sh:.11 be kept on fi].a in the office of the

Central Inspection Superintendent and copias shall be furnished

on request to any person having a proprietary or tonant interestin the building permit; for all other certificates or for copies Me
of any original certificate, there shall be a charge of one dollar

for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall. have filed in the office of the Superinten-

derit of Central Inspecti.on a lott.or of agreement for the com-

p].ation of all on sit.0 improve·inents prior to any occupancy of

the premises.

76·2·*6

D. When extenuating circumstences not under the control of

the owner occur, the owner May rc:quout that a telnporary occupancy

t

.
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permit be issued. Such circuinstances may include, but not be

limited to, extreme weather conditions proventing completion of

on site intprovements, delay of installation or incomplete public
4„1

improvements that ccould possibly cause damage or removal of on

site improvements, or other similar circumstances that could be

deemed to interfere with the completion of all required. improve-

ments

i. · -> 432.1 ./4.49• A

'i€169
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A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

3/li tion of all required improvements to the site. A written grant

94€ of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed

lims#AM.: tfam by the owner at the time of and in conjunction with the filing of

the performance guar'antae. The performance guarantee may consist.

r ill of asaty bond, a bank letter of credit, cashier' s check,
escrow account or other like seci.irity in an amount to be fixed

by the Superintendent cf Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of j.mp]:ovements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal. to

twenty-five percent (25%) above the estimated cost. The

guaranteer if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

, upon the actual completion of such work within the specified

time period.

If the required improvements shall not. have b€:en installed

f in accordance with the performance guarantee, the oblic.for and

1 surety, if any, shall be liable thereon to the City for the

cost cf the improvements not installed. In addit.ion to all

equitable remedies to enforce such guarantee, the proceeds of

. the security or guarantee may be claimed and used by the City to

secure complation of the improvements.

E. The specified titne period allowed for 11.stall.ation of the j,,ct:F1:it***
1«...70

improvements for which the performance guarantee linn boon pro- 117 25 . 1

1/3
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39.K vided may he wai.ved or extended by the Board of Zoni.ng Appeals

by resoluti.on zipon an app.1.i.cation and shc·wi.ng that unusual cir-

cumstances, beyond l.]ic cont.rol of the owner of the premisas, con-

tinues to prevent contpletion of t·he improvements. The amount of

any performance guarantee may be reduced by the Board of Zoning

Appeals when. portions of the improvelnents have been completed.

The resolution granting the waiver or extension may direct the

issuance of the cortificato of occupancy subject to the pro-

visions or conditions of t:]ic resolution including the modification

of the performance guarantee.

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effecti.ve upon its passage and

publication once in t]+ie official city paper.

*DOPTED at Wichitar Kansas, this day of

1979.

Mayor

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law

'4 .i'f'i.fivl
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WIC 11 ITA-SEDGWICK COUNTY DATE

METROPOLITAN Ar:EA PLAWN,NG DEPARTMENT February 9, 1979

To Wichita-Sedgwick County Metropolitan Area Planning Commission
FROM Glen E. Lytle, Special Assistant for Zoning

SUBJECT DR 78-35 - Possible Amendment to the City Zoning Ordinance -
Re: Performance Guarantees for Landscaping and Screening

Attached hereto are copies of material that was considered by the
Planning Commission on December 21, 1978, along witli the minutes
of that meeting.

42*5

'§471:47,·24;Ra

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed
amendment. This matter was forwarded to the City Commission for
their consideration on January 16, ]979. After considerable

discussion, Shanahan moved that the proposed amendment be returned
to the Planning Commission for reconsideration, as there is need
for revision in order to enforce the landscaping requirements, and
further ask that the comments of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

C 9 »c.4-y'-0-09
Glyn E. Lytle )pecial Assistant *g

GEL:bbc

Attachments

CC: Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.O. Coordinator
Wichita Area Builders Ass'11., 730 N. Main 67203
Wichita Board of Realtors, 717 N. Emporia 67214
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EXCE}11)" 11101! PI.ANNING COMMISSION MINUTES OF FEBRUARY 15, 1979:

12. Case No. DR 76-35 - Possible Amendment to City Zoning
Ordinance - Re: Filing of Performance Guarantees.

It .

tji

ROBERT A. LAKIN, stated that this was an item that was
provjously discussed pertaining to the filing of performance
guarantees prior to the issuance of building permits in order
to guarantee the screening and landscape improvements. The

Planning Coumnission vote.d to recommend to the City Commission
that the amendments not be adopted as submitted. At the City

Commission meeting some feelings wer/ expressed that they did
want to adopt something, and part of that stems from the con-
tinued frustration that the City Commission experiences in
having the job done. He said the staff was instructed to look

at some alternatives in terms of dealing with contractors licenses,
being able to revoke those as a privilege versus the right for a
building permit, and to look at utility hockups. The building
contractor for most of the buildings are not responsible for the
total project. They obtain a permit to build the building, and
are not responsible for putting in the off-street parking, screen-
ing or the electric and plumbing. To revoke the license of one

contractor appears to be an unuseable device for staff because
they are still not getting the person responsible for the job
necessarily. An alternate for that would be to change the
permit requirement, making it a dual permit where the owner of
the land does take out the permit. Utilities were looked at, and

felt more problems would occur, for instance, in inclement
weather when the utilities are shut down, it could cause severe
damage to structures. He said that there was one utility, however,
that the City does control, and that is water.

LAKIN said thal Central Inspection says that it is almost
impossible for them to enforce the occupancy permit. He said

that all sorts of alterliatives were looked at, and we could not
find very many alternatives to offer.

BAYOUTH asked Robert Feldner, Superintendent of Central
Inspection, out of all. the builders and contractors in the City
of Wichita, was there any way to be 100 percent. He did not

feel all of the contractors should be punished for one person
that did not comply.

FELDNER said that he would tend to agree with Mr. Bayouth,
if anyone had ever been involved in a building project, it was
evident that a building was really not finished until many
months or years after the structure was occupied.

SAVINA asked if it would require additional staff to enforce
this ordinance the way it is proposed now.

FELDNER stated no. They have been operating in a very
similar way in the past few months. The bonds are received

and reviewed by the Law Department. The Administrative Divi-

sion then accepts the bonds at the time they issue the permit.
He did not believe it would be a situation that would require
additional staff.

SAVINA asked if in Mr. Feldner's opinion did he think this
was inflationary.

FELDSER said that the way the ordinance is written, they
would only be requiring bonds for those people who had not com-
plied at the tinte of request for occupuncy. The original con-
cept as he understood it was to require a bond on every permit
that had any requirement for screening and landscaping, which
in his opinion, would have been time consuming and probably
would have required more st.aff.

CHAIRMAN GREIDER asked if Central Inspection was requiring
some bonds now.

· 5.6. 1
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BELL asked if someone occupied a premise without an occu-
Fancy permit, was il a Criminal activity. FELDNER said that it
was a misdemeanor.

A

7,

BARRIER asked if this would stand up in a court of law. 11
BELL responded that when you say something will or will

not stand up in court, you are on shaky ground because it
depends on the precise facts in the given case. He said that

you cannot do anything that is 100 percent, airtight, iron-clad
when you get to court.

LAKIN commented that one of the things that is perceived
to be one of the problems in enforcement and in going to court,
is identifying responsibility. He said that one of the first

defenses that is usually brought up against the City, is that
the contractor didn't know or was not informed in time.

GLEN LYTLE, Special Assistant for Zoning, stated that the
amendment that was previously considered by the Planning Com-
mission on December 21, 1.978 meeting required a performance
guarantee to be filed, prior to the issuance of a building
permit, on all properties where landscaping and screening is
required. On a motion to recommend adoption, the Planning Com-
mission voted 3 in favor, and 4 against. The amendment was

forwarded to the City Commission for their consideration at the
meeting of January 16. ·1979.

LYTLE said that when the City Commission referred this
matter back to the Planning Commission, they stated as part
of the motion that consideration should be given to the com-
ments of the Superintendent of Central Inspection. As you note

by his memo o f December 14, 1978, the major concern expressed
was that the amendment would re.quire guarantees on all sites
prior to the issuance of a building permit, thereby creating a
voluminous amount of paperwork in keeping track of the guarantees.

LYTLE continued that the redraft presented to the Planning
Commi.ssion today takes into consideration this concern and will.52Qi' i not require any financial guarantees prior to the issuance of a

89/14*L -
building permit, but only require a letter of agreement, by the
owner, that all on-site improvements will be coinpleted prior to
any occupancy of the premises. It will then further permit the
Superintendent of Central Inspection to issue a temporary certif-
icate of occupancy wj thout the completi.on of all on-site improve-
ments when the owner requests same, due to extenuating cireum-

1
stances not. under 1110 control of the owner thereby preventing
completion.

· FELDNER said yes. GREIDER asked if there wis a need for

this ordinance if they are :tlready requiring a bond, FELDNER

said that it was the City Commission's request that this be
explored and put into writing in the ordinance, and right now
its just a matter of policy,

BARRIER said that speaking of the number of staff hours
that Central Inspection spends iii enforcement, it would seem
to her that those hours would be well spent if the City was
going to be strict in its enforcement, and if they were con-
sistent. in enforcement for a length of time, then she felt just
like any other disciplinary action, it would be accepted and
people would recogn i.ze the fact that they are going to have to
comply. She asked Mr. Feldner what he thought of the signed
agreemellt for completion of all on-site improvements prior to
occupaney of the premises. .*tfil

FELDNER felt this agreement would be helpful in most
instances. The contractor takes out the permit and Central
Inspection issues a list of requirements to be complied with,
and the owner in 90 percent of the time never sees what the
actual requirements are.

*30%
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LrrLE concluded thut this amendment will not penalize owners
or contractors who willfully comply with the regulations. IL will,

however, permit the administration of the regulations by re4uiring
guarantees for the installati.on of on-site improvements similar to
the present policy without having to appeal to the City Commission.

BAYOUTH said he did not see why a person should be required

 to put up a bond because he has not landscaped, for instance ifthe ground was frozen and he could not landscape. lie felt he

should be given until Spri.ng without the bond. He asked if

this could not be handled administratively.

39*M
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LYTLE said that the way its being handled now is that

the guarantees are bring required administratively. This

amendment was prepared at the request of the City Commission
that some method be devised to assure that these improvements

are going to be completed.

MAY stated that the case Mr. Bayouth.was bringing up as
far as she was concerned is the perfect case of why we should
have this. An occupancy permit is issued because it is December
and trees cannot be planted, and that is the very example the

City has dealt with in the past and lost.

LYTLE said that if an occupancy permit

compliance then it is extremely difficult to
date and ask for compliance unless they are

additional permit to make changes or adding
property.

COLE stated the questions
of Mr. Bayouth's concern about
to do what they say they are go
comply then they have to put up
compromise.

is issued without

go back at a later 1
applying for an 
to an existing

are answered in the compromise
the contractor having a chance

ing to do, and only if they don't
a bond. he felt this was a good

MOTION: That the Planning Commission
recommend to the City Commission that
the compromise amendment be approved.
Cole moved, May seconded.

': 233*t
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BAYOUTII commented that he did not see where anything had
been gained. He thought it was unfair to a person to landscape M.>4+..
without the weather being in his favor, and he did not think he

should have to pay the cost of a bond or anything else because
it was not his fault. He fel·t that more cost was being created

to the developer and more business for the attorney.

VOTE ON THE MOTION: It carried with a

vote of 7 in favor (Cole, May, Greider,
Barrier, Taylor, Bell and Hennessy), and
2 opposed (Bayouth and Savina). Jones

was absent.
-1. 94-
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Wichita-Sedgwick County Metropolitan Area Planning
TO Commission

Robert A. Lakin, Director of Planning

i CuouccT DR 78-35 - Possible :mend'/ent to the Zoning Ordinance
Re: Performance guarantees to assure
compliance

Attcched hereto is a delii·.cated copy of a possible air.endment
to the City of tt.:lita zoning ordinance that hus been advertised

3 for public hearing at the //comber 21, 1978 Planning Conniasion
meet-ng.

IA:.C·r:(180¥j·:0:

C·,·ar the past several years, requiremints for the lands/:ping
€ a:·.8 .creening of co*c..cial and industrial developm/nts have
2 been a con/ition of the zoning ordinance in order to 9.-ovide
1 genie protection to adjacent properties. This has particularly
3 1.ean a condition of conmercial community unit plans,

t Ziere has keer an. ircreasing coricer:, c::pres:/1 br neighborhoods
adjecor.t ·.0 such devele>mant when scrconing an,1 lan€ccaping has

i not 3,-en provided in accordancd with the aF,roved plons. When
: deacioncies have recently Lam brcught to the attention of the

City' Ce-mi:;sion, it was felt thac a revision To the procclure:
, should b.· considered to assir-/ than the owner or developer would

install t:.c irprove:nents prior to 'he occurancy of the develop-
ment. It ···as also recognized that there ·dll bc tines when it
will noc De ressible zo complate all requirener,ta k· the tima
the tenants are ready to occupy a structure and therefore, a
required s.tisfactorF financial guarantee in ieing ccnsia:red.

On October 24, 1973, the City Commission inst.·ucted the staff
to review the Frason: crdina·.ca requirements and recommend rc-
vi: ions to:

(1) Provide the landscaping and screcning ::equircments
be guaranteed prior ro the i:SUa.,CO Of building
pernits;

A

Wichit.i-Sedgwick County :t·ctroi„,litun Ar.·a >lansing Comvission
Page 2 - December 14, 1978

at the meeting of November 21, 1970. The propose1 ordinance
change would be a provision of the zoning ordinance and as ..u
required by law, it mast be advertise. and a public hearing
held by the Plan/Lng Comaission for a recomendation zo the
governing body. Without discussion, the City Commission
referred :he possible amendmeat to the i.:/2 for hearing ar.d
rico=."dation·

SUMMARY:

This possible amendment to Secticn 28.04.220 of the zoning
ordinance includes the following changes:

1. Requires that inc owner furnish a guarantee that
land:;caping, screaning and otner c„-site improve-
ment, will ba made in accordance with apprcvea
pla:15, such guarantee to be in an am/unt to be
Atormired by the Superintcrd/:12 of Centra1

-Ali1.spection, with a coutinger:c" hcter of 23% far
in£lation and cost overruns. 'rhe guarantee M

in e.ny :crm other than cash cr its equivalent,
shall be subject to the approval of the Director
of Law.

(2) It ··,·ill require that all improve:12;,ts be In/de to
the property prior to the issuance of 2 accupancy
permit.

(3) :t establishes a waiver procedure for extending
the time for completion of improvements upcn
the showing of u:.usual circumstances beyond the
control of the owner of the promiwes.

There has been no change recommended in the penalty provisions a Me
they are presently in the ordinance as Sections 28.04.240 17:i
1.04.060 which sets a maximum penalty of $500.00 for each v./13-- 0,
tien with each day being a separate offense. -ne penal¥.7 lS 30.
by tho courts and is in accordance with the state statutes.

nobert A. Lay.in,· Dirsitor of Planrang
(2) Pr=vide Lkat landscaping c.nd screening be installed

Drier to iasuance of an occupancy per:,it;

(3) Pr:vide for a waiver preces/; and

(4) Include performance and penalty provisions to assure
ce: pliance.

The Litartaer.c of Li:. prepared a draft of a possible ox:inance
a.1 returned the some to the C. cy Co=nisbion for their information

RAL:bbc

CC: Don An:lerson, Director of Econcmic Devolopm,Ont ·· 2
Rot)art 5. Faldner, Superi-ter[:ent m Central inspection
John. Sckker, Director of Law
H. R. Kuha, Assistait City AtirneyDave Furnas, C. P.O. Coordinator <
Wichita Area B.:il/ors i·msn., 710 .

Wichita Board of Realtors, 626 x. Broadway, 67214 
95
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Nove:nber 28. 1978

i
If the required improvements Shall not have been installed in accor-

DR-78-35 dance with the performance cuarantee, the obliqor and surety, if anv. shall
be liable thereon to the City for the cost of the imorove:i,ents not installed.

Deletions maiked-threugh In addition to /11 equitable remedies to enforce such guarantee, the proceeds
Additions underlined

ot the Security or guarantee may be claimed and used by the City to secure
completion of the improvements. A written crant of the right of entry on
the premises by the City or its deficnee for the purpose of conotetin' the

: Possible Amendn,ent to the Improvements shall be executed by the omer of the tim2 of and in ccnjunction
City of Wichita Zoning Ordinance Scheduled for with the filing of the performance quarantee.

Public Hearing Before the MAPC-Thursday. Decewber 21,1978
D. The amount of any performance cuarantee =ray be reduced by the

governing body by resolution when Dortions of the improvements have been
Ricon,rended that Section 28.04.220 be amended to read as follows: completed. The Specified time period allowed for installation of the immrove-

ments for which the performance guarantee has been provided may be mved or
28.04.220 Buildino permits: certificates of occupancy and compliance; extended by the governing bodly by resolution upon an asplication and snowing

performance quaran:ees to assure compliance; waiver or extension. 0¥ unusual circumstances beyond the control of the owner of tne premises.
Ihe order granting the waiver or extension may direct the issuance of the

A. The existing use and occupancy of premises shall not be changed certiticate ot occupancy and compliance subject to the provisions or conti-
nor shall any building be hereafter erected. enlarged. converted or altered t·OnS It said order.
until a building permit has teen i med by the central inspection superinten-
dent stating that the proposed use of such land or building or premises com-
plies with the provisions of this Chapter.

B. A certificate of occupancy and compliance shall be applied for
coincident with the application for a building permit and shall be issued
within ten d,ys after the erection or alteration of such building or premises
5hall have been comrpleted, in conformity with the provisions of these regula-
tions. A record of all certificates shall be kept on file in the office of
the central inspection superintandent and copies shal 1 5/3 furnished on request
to any person having a proprietary or tenant interest in the building permit;
for /11 other certificates or for copies of any original certificate, there
shall be a charge of one dollar for each copy thereof.

C. A building Permit shall not be issued until the owner of the pre-
M/I 5•,311 ha·.e '11ed M the office of the Ce,Ltral inspection superintendent
an ale,tuue De:·fon·ance c.,arartee :nat laid,cacinn, screenir,1. and other on-
Ste 17·oreve; ents will bo rede in accordance witn tne plans previou;ly sub-
cit!•: and approved. The cerformance guarantee may consist ola corcorate
sur?t,/ bond. a bank lotter Of credit. cashier's check, escrow account or
otner 1 ike security in an ,imount to be fixed by the superintendent of central
3111.REURrl·

The am.nt of such guarantee or security shall be based upon the esti-
roted cost o. 1/prove-ents, as evidenced by Dona tice bios or contracts, to
te q.'rantle: 2.1 'lili incl.de contingency tactors tor intlat'on and cost
Overruns ir, an accunt equal to twenty-tive percelit '25_; 01 tne estimated
cost. 1, guarantee, 1, in a :orr otner than cash or ltS equivalent, shall
be subject to the approval ot the o;rector ot law and conltioned upon the
actual c.pleton c: sucm work within a specined time perloo and prior to
tne issuar,ce It the certi-icate ot occupancy ana compliance.

L

L



I . 2 9 . I . 4;4€9£1; '

EXCERPT FROM PLANNING COMMISSION MINUTES OF DECEMBER 21, 1978:

25. Case No. DR 78-35 - Possible Amendment to the City
Zoning Ordinance - Filing of Performance Guarantees.

GLEN LYTLE, Special Assistant to Zoning, stated that
this was a proposed amendment to the zoning ordinance which
would provide for a performanie guarantee to insure that onsite
improvements would be completed prior to the occupancy of a
building. lie sai.d that recent cases have been pointed out to
the City Commission of failure of l.he owners or developers lo

fully comply with the requirements of landscaping and screening
on several projects. At. the October 24, 1978 City Commission
meeting, the Commissioners instructed the staff to review the

present ordinance requirements and recommend revisions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include per formance and penalty provisions to assure
compliance.

LYTLE said that this draft of the possible amendment was
prepared by the Department of Law and includes the following
changes:

(1) Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director /

(2)

(3)

of Law.

It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

f

4%24,7

It establishes a waiver procedure for extending the

time for completion of improvements upon the show-
ing of unusual circumstances beyond the control of
the owner of the premises.

LYTLE continued that there was no change or recommendation
for change in the penalty provisions because this was part of the

enabling legislation that the maximum penalty is established by
State Statutle, and also it is up to the discretion of the judge
in each case should it go to court. ]10 said flint comments received

from the Superintendent of Central Inspection indicated that the
wording of the ordinance would require that financial guarantees

be required on all sites upon which these improvements are required.
LYTLE said that the instructions to the Director of Law did not

differentiate and that a development not in a Community Unit Plan

could conceivably require a large amount of screening and land-
scaping and thus a concern for needed guarantees and enforcement.
The Superintendent of Central Inspection has indicated his con-
cern that the amendments not only would be a lot of p.per work

in order to keep track of the guarantees, but is another procedure
that the builders und developers are going to have to comply with
prior to the issuance of a building permit. Another concern
expressed by the Superintendent of Central Inspection was the
issuance of an occupancy pei·init if the owner complied only with
the zoning ordinance. The Department of Law indicated that since

A.t /.34¢4,
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this was provision of the zoning ordinance, it should refer only
to this code. Tlie other concern of the Superintendent was the
experience he had wi th corporate surety bonds. He indicated
that they have some litigation going at the present time.

IYTLE slated that the reason „11 of the various guarantees
are included iii the ordfnance was that. the attorney felt that use
of the same language that is in the Kansas State Statute is
what should be in the ordinance.

BEI.L stated that he was in sympathy with the basic intent
behind this. He questioned the wording of "landscaping, screening,
and other onsite in,provements will be made in accordance with
"the plans previously submitted and approved". lie felt this was
vague. lie felt it was drawn by someone that was not familiar with
the processes the Planning Commission goes through in getting up
to that point, because frequently there were not plans submitted
and approved, there are suggestions, commitments, and all kinds
of things, yet there are still screening requirements. He

felt this should be made more specific.

LYTLE interpreted it as plans submitted prior to the issuance
of a building permit, and there are plans submitted, and screening
and landscaping shown on these plans.

LAKIN stated that there wore landscape plans that he signs
and/or with the Superintendent of Central Inspection (primarily BZAcases and CUP's). There are other ordinance provisions that say
just build a wall. No plans are subinitted on a wall, just plans
on landscaping. LAKIN suggested that wording be included in the
amendment about "in accordance with plans previously submitted
and approved, and for other ordinance requirements".

BELL stated that where there is a landscaping area that 
was required to be kept on portions of the land, it would be
questionable under broad general language whether that was the
kind of plan requested. 1Iis other question was the sentence .that read: "The improvements shall be executed by the owner
2£ the time ££ and in conjunction with the filing of the, :=
performance guarantee". He asked if Wiere was some language .omitted. (It was pointed out that it was a typographical error
and should be --- "owner at the time of ---").

COLE commented that Mr. 8/11's point was well taken, if

all of the things are not put in that the Commission wants to <comply, then there is always the escape clause for people not
to comply.

MAY speaking about Mr. Feldner's memorandum, concerning
the overload which would be imposed upon his Department if
this ordinance is imposed on things beyond CUP's, and BZA's,
she reminded the Commission that there have been many cases
that were just zoning cases where screening fences were never
constructed to protect residential property, and she wanted to --/
indicate her desire that the ordinance apply to all sites in
which improvements are proposed. -

BAYOUTH said that he did not approve of cash guarantees
in that it. works a liardship on an individual.

SAVINA said that he was opposed to anything of this nature.
He felt that it was a frustrated example of a frustrated ordinance,
and a frustruted Department that. cannot carry out its inspections
properly. lie said the certificate of occupancy is the key to the
whole thing, and if Central Inspection operated as it should
operate, then they would not need a cash guarantee. He felt that
this sort of thing would cause an inflationary impact on the
City, und they would have to have more staff to take care of the
cash operation, people will have a lot of money tied up, and it
u·ould take months und months lo get their money back after tile
certificate is issued. lt was just not proper and right to do
this kind of thing just b.·e:uise one or two developers have not
lived up Lo theil· agrcement.

-2-
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COLE said that he had some sympathy for what Mr. Savina
said because he had also some real concern with Central

4 Inspection that they have not been doing their job in the past,
and he has complained about it. He said that even when they do
thojr job, more tools are needed to handle those persons who
deliberately try to comply to the least extent they possibly can.

MQLLON: That the Planning Commission
recommend to the City Commission that
the proposed amendment be approved
with staff's corrections, and take into

moved, May seconded.

account Mr. Bell's comments. Cole

VOTE ON THE MOTION: Motion failed with

a vote of 3 in favor (Cole, May and
Taylor), and 4 opposed (Bell, Bayouth
Greider and Savina). Barrier, Hennessy
and Jones were absent.

LAKIN said that he had not been personally convinced that
the occupancy permit could not be properly withheld from the
people. The building permits are taken out by owners and/Or
licensed contractors, and it seemed to him, if they did not
comply to the rules, then the licenses to operate should be
taken away from them. The economic pressures to open otherwise
completed buildings should force to completion of walls and/or
bonding of landscaping where out of reason.

'12::Ii
Considerable discussion continued on the occupancy permit.

BELL comnented that when you get in dourt and talk about
licensing, you are talking about a privilege to do something,
and its often not interpreted with all of the equities iii favor

te 4%%¥, of the person who is being brought on the carpet.

MOTION: To have staff prepare a procedure
for enforcement by Central Inspection Division
by the use of the occupancy permit and also to
consider some procedure of compliance by with-
holding permits; or the possible revocation of
the contractors' license for failing to comply
with conditions of a permit; or the revocation
of utility hookups or other procedures designed

t
around the withdrawal of "privileges" (such as
licenses) as opposed to penalties or punitive
measures. Bell moved, Cole seconded.

MAY explained the reason she voted for the proposed amendment.
She participated in a discussion in which other avenues that were
suggested were eliminated completed with very little explanation,
and the offered amendment looked like the only option.

SAVINA remarked that when people have to put up cash
when they have the good intent of complying anyway, then we
sure have a poor governing authority.

VOTE ON THE MOTION: It carried

unanimously. Barrier, Hennessy
and Jones were absent.

-3-
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THE CITY OF WICHITA | DLL 1 5 1975
OFFICE OF Central Inspection Division NTE L| Et·bar 14. 1978

law

TO Robert 1,Glin, Director / Fla:ining i

.... bbert H. Felener, Superiatindent o: C.ntr·,i Inspretion

P.'ne

ke: Preposcd Ordinance pertaicing te
screenins/land,·.caping guarantees

Di·cember 14. 1978

Thus, any Arn of /:aranter, 0,11.·r ta·. cash or eashii·r's cheek, sh„uld
De ratefully revic*d prior to incluidon in the crdinance.

St'BJECT Proposed Ordlijance p.r:ain
scree·ning/1.andscapiry Fr

Cacral Inspection Division', r:vi•··/ of /.e proposed orinance (as
/repe//,1 by the 1,0/ Depart/,·nt) pe:·c,ining 4 1,/re·nin,·,/land'cal)6
Nuarancees has resihed in the iolliking com,ents .:16/or i·e:exa.n'.1
ti./5. H/pefully, each of th/,4/ c.in ba Inclu/2 in £1.0 0:dinute:
or fow/Ned with it t, th¢ :APC for th, ir ct,n5:deration.

If Curther infociation or cl·Nification is desired Catral Inspection
will be liappy to expeditiously :.r:•ad

16'....7/g.627.
R'.rt :.Fellner

Su:lerintendent of Cen:ral Inspeciion

APPRO

11·.i wording of the ord:nen,0 requires financial uardn·=i es on aU sites
up,in which /.prevaments arc propo•·d. Applicacien of thc oru.i::.1.ce in
M reAtrictu! to CEP's or CZA's, etc., bul i. it.clusi·ie on all appii-
eations for building pencit. If this ix tili 1•:rint of the Cce:i::ion.·rb,

ir :ill cri·aze a rather vol=ir.ous ampunt of p.pe:mak t j he /:ordinata.
Toe 19711 bit:·ating prec:83 //st:!ted in Centrol U.bptal.in'S her.s of ene
chrical position and *· ability to ..bsorb the addic:on,1 64rier. is a
ialpr con«·r/. The anlmisity of the bunders, owners and d.velopers
i.litch will I·e generated by the orilinalize is another· f.letor which shotild
be considered, as st,ould the f.•ct t!1at ftnanci·l gbicantees nre [lie
i.al·.·· prn·.·ir. fle.=2,02 by which such ir.btallatiC/6 can br Insured ·ith a
,».rce 'f c...inty.

Delhi.. Anderle' 1
Di/&': 0£ Econor·lic Development

K:SI·:1.Ca

Agn.ber c,·.u.·rn 1. C.,· wording of the YI f th line 02 /ra: ir:ph B. As
written. the :.rilinlnest  andates th: 1 ·1 Cl.rtificate 0/ C.ccurancy be
Diucd if thi site is in conformane,· ····ith ·ritle 28. Should the Site be

in viclatirn of other /tle™ of City Cade, antral rrEp•,cLion Loe' nel
anticipiti the iguance of a CertiCicat, O{ rccupancy. lt li' reee.·it·nded
th.1. :te we,Jing be elian/.2 to re: locc, "con /19. Ly vith /1 :ippli.-able
r· culariens," 4,2 =ir,ilar i bra:, 01„y.

nie spe/nd imence of parctraph C is another concern. Priur exp,·ri.·m
with cor:trate .curity boida iRM/.ates that for.1/1.sure is most ditficelt,
yhoold thy: action beeme sucesiary. Al:o, ci this very date, the· Di.urict
C.•:irt is considering o .imilar #M involving 3/nI, 1,4tern U cridit.

-4
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ORDINANCE NO.

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
' 28.04.220 OF THE CODE OF THE CITY OF WICHITA,

KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-

AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220
of the CODE OF THE CITY OF WICHITA, KANSAS.

34'4£

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF

WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

tension

'fli'
EUP•

A. The existing use and occupancy of premises shall not be

changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be

applied for coincident with the application for a building permit

and shall be issued within ten days after the erection or altera-

tion of such building or premises shall have been completed,

in conformity with the provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

Central Inspection Superintendent and, copies shall be furnished

on request to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies

of any original certificate, there shall be a charge of one dollar

for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agreement for the com-

pletion of all on site improvements prior to any occupancy of

the premises.

D. When extenuating circumstances not under the control of

the owner ocur, the owner may request that a temporary occupancy

Ir·· I a

1
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permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of

on site improvements, delay of installation pr incomplete public

impovements that could possibly cause damage or removal of on

site improvements, or other similar circumstances that could be

deemed to interfere with the completion of all required improve-

ments.

k

13424
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A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed·

by the owner at the. time of and in conjunction with the filing of I

the performance guarantee. The performance guarantee may consist

of a corporate surety bond, a bank letter of credit, cashier's

check, escrow account or other like security in an amount to be

fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed

in accordance with the performance guarantee, the obligor and

surety, if any, shall be liable thereon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to
9*39'94,

secure completion of the improvements.

E. The specified time period allowed for installation of the

t?et 1
improvements for which the performance guarantee has been pro- .:ANI

224.
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vided may be waived or extended by the Board of City Commis-

sioners by resolution upon an application and showing that

unusual circumstances, beyond the control of the owner of the

premises, continues to prevent completion of the improvements.

Such application shall be accompanied by a current abstractors

certificate listing the names, mailing address and ZIP codes of

the owners of all adjacent property within 200 feet of the

application area. The hearing shall not be scheduled before the

Board of City Commissioners until ten days after receipt of the

application and the current abstractors ownership list by the

Superintendent of Central Inspection in order to allow sufficient

time to notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City

Cornmissioners when portions of the improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of ,

1979.

Mayor

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

9 John Dekker, Director of Law

1%1;9'IME'
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ORDINANCE NIO. 36·047
AN ORDINANCE AMENDING THE PROVISIONS OF

SECTION 28 04.220 OF THE CODE OF THE GilY OF
WICHITA. KANSAS: PERTAINING TO THE ISSUANCE
OF BUILDING PERMITS AND CERTIFICATES OF
OCCUPANCY AND COMPLIANCE. AND THE FILING
OF PERFORMANCE GUARANTEES. AND REPEALING
THE ORIGINAL OF SAID SECTION 28 .04.220 of the
CODE OF THE CITY OF WICITA, KANSAS

BE IT OADAINED BY THE GOVERNING BODY OF
THE CITY OF WICHITA, KANSAS:

SECTION 28.04.220 / the Code of me City of Wicm¢a,
Kans-, 8 hereby amended to read as follows:
··28.04.220 Bulloing permits, certilicates 01 02-

cupency and compliance: peloria" guarantees to
ansure compliance: waiver or extension.

A. Thi #isting use and octupancy of premises shall
riot be changed nor shall any building De Flereatter
•rected. enlarged, converled or altered until a building
permil has boen i/wed by ihe Cenlial jnspection
Superintendent stating that the proposed use of sucn land
or building or premises complies witt, the provisions /1
this Chapter.

8. A certificate 01 occupancy and compliance shall be
applied for coincident with, the applical,On  lora building
p,rmit ard shall be imued lithin ten days after thi
Irection or alteration 01 such building or premise shall
have been completed. In contormity *,in the provisionsol
thes• reg u lations. A record 01 ali cen,licates shall be kept
on Ille In the cities of the Central inspeclion
Superinlendent and copies shal be furnished on regumt
to any person having • propentar, or tenant interest In
thebuilding permit, for £ other cortificate, or lor copies
01 an¥ 0,4na% -tili/. there sh/' be a chafge al one
dollar for each copy thereof.

C. A building permit atult not bels,ued unlit the own-
Of 'fle prernises shalf have <iled in '110 0",c, of th,
Su-Intendent ot Central Inspect,(r, a letter 01
agreement for thecomplelion 01 all on site improvements
prior to any occupancy 01 the pre,"0.

D. When extenuating circumstances not under the
control Of the 0*ner ocur, the owner may request that a
temporary occupancy permit be istued. Such circum·
stances may include, but not be limited 10. 4/remi
=* conditions prevanting complanon 01 on site
Improvements. dely 01 Installation or Ir.complete public
Improvements M could poss,bly cam damage or
r«nov# 01 ort lite im. nti, or gthe aimilnr
Circumstanees that cou,/ be deemed to Interieze,vith th,
completion 01 all required Improvements.

A request for a temporany occumancy permit shall be
-Comparied by a peitormance guarantee and a Khedule
forcompletionol all requifed improvements to the site. A
written grant 01 the righ, 01 enlry on Il,e premises by the
Clly or its designee to, the nurpose of cgmpleting the
Impro,emenls shall be execuled by the owner at Ihe time
of and in con,unction with Itle liling 01 tne perlormance
guarantee. The performance guaraniee may consist ot a
Corooial# •uretr bono. a ban>, lelle, 01 cred'. ca,hler's
check, escrow account or other like security in an amount
to be fixed Dy the Superintendent of Central Inspection.

The amoun¢ of such guaraniee or secumy· shan be
b/sea upon the estimated cost 01 improvements as
evidenced by bonalide bids or contracts, to be guaranieed
and may incluclecontingency factors for inffalion and Mi
overruns In an amount equal to twenty.live percent (25% )
above the estimated cost. The guarantee. it In a kori
Other than cash or,ts equivalent, shall be mubject to ihe
approval of the Director ol Law and condmoned upon the
actual completion o! such work within lie specified time
period.

If the required improvements shall noi have beel
Inatalled in acoo/ance with ihe pe,lormance guarantee.
the obligor and SUrely. 11 any, 'hall be liable Ihereon to
the City for the cos, ot the improvemenia no, inslatled. In
addition 10 /11 equi(awe rem/a to 0/orce such
guarantee, tie proceed'olle,ecurity or guarantee may
be claimed and used by me C,iy fo jecure complet,or 01
the improvernen Is.

E. The ipecifled time perlod allowed for inmallatlon of
the improvements for which the per/ormance guarantee
has been proved may be waived or extended by the
Board of Cly Commissioners by resolution upon an:
application and showing that unusual circumstances.
beyond the control of the owner of the premises,
continues to pravent completion of the improvements
Such application shall be accompanied by a current
abstractorscertificate listing the names, mailing address
and ZIP codes of tne owners of all adjacent properly
within 200 leet 01 the application area. The hearing shall
not bescheduled before the Board of City Commissioners
until ten days after receipt 01 the application and the
current abstractors ownealip list by the Superintendent
of Ce.ral impection In order to allow ./fhclen: :ime 10
notify all adlacent Property owners. The amount of any
performance guarantee may be reduced by the Board of
City Commistioners when portions of the improvernints
have been complet- The resolution granting the waiver
of exlensjon may drect the issuance 01 the certificate of
occupancy subject to the provisions or conallions et th.
resolution including the modilication 01 the Performance
guarantee·"Theorigirial secllon 28 04.220 01 the Code of lie Cily of
Wichita. Kinsas, 15 hereby repeated.

This ordinance shall be included in the Code 01 the City
01 Wichita, Kansas, and shall bi eflective upon its
pissage Ind publication once M the olicial elly paper.

ADOPTED at Wichita. Kansas, this 17th day 01 April,
1979.
TONY CASA00. MAYOR E,<.4
ATTEST: (SEAL)
DONALD C. GISICK, CIty Clerk
(1581
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ORDINANCE NO. 36 -041

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION
28.04.220 OF THE CODE OF THE CITY OF WICHITA,

KANSAS: PERTAINING TO THE ISSUANCE. OF BUILDING

PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220

of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF

WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows:

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

tension.

A. The existing use and occupancy of premises shall not be

changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by
**33%

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be 

applied for coincident with the application for a building permit

and shall be issued within ten days after the erection or altera-

tion of such building or premises shall have been completed, @

in conformity with the provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

Central Inspection Superintendent and· copies shall be furnished -2,10'IAT,SP

on request to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies

of any original certificate, there shall be a charge of one dollar

for each copy thereof.
3·. .

C. A building permit shall not be issued until the owner f

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agreement for the com-
t

pletion of all on site improvements prior to any occupancy of

the prerrtises.

D. When extenuating circumstances not under the control of

08£71

i

the owner ocur, the owner may request that a temporary occupancy

*34%9$*
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41 /permit be issued. Such circumstances may include, but not be

limited to, extreme weather conditions preventing completion of ]1
on site improvements, delay of installation or incomplete public

improvements that could possibly cause damage or removal of on

site improvements, or other similar circumstances that could be

deemed to interfere with the completion of all required improve-

9%

ments.

81*
094

,

A request for a temporary occupancy permit shall be

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing of

the performance guarantee. The performance guarantee may consist

of a corporate surety bond, a bank letter of credit, cashier's

check, escrow account or other like security in an amount to be

fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not havebeen installed

in accordance with the performance guarantee, the obligor and

surety, if any, shall be liable thereon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the

improvements for which the performance guarantee has been pro-

>33¢Y'
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vided may be waived or extended by the Board of City Commis-

sioners by resolution upon an application and showing that

unusual circumstances, beyond the control of the owner of the

premises, continues to prevent completion of the improvements.

Such application shall be accompanied by a current abstractors

certificate listing the names, mailing address and ZIP codes of

the owners of all adjacent property within 200 feet of the

application area. The hearing shall not be scheduled before the

Board of City Commissioners until ten days after receipt of the

application and the current abstractors ownership list by the

Superintendent of Central Inspection in order to allow sufficient

time to notify all adjacent property owners. The amount of

any performance guarantee may be reduced by the Board of City

Commissioners when portions of the.improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of ,

i

R%

1979.

Mayor

ATTEST:

Donald Gisick, City Clerk

APpr,ged s torform:
i

C 44 9 04*
JohnyNekker, Director of Law
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WICHITA-SEDGWICK OUNTY

METROPOR.17.11·2 At:FIA PLAN"kNIO. DEE

To E. H. Denton, City Manager

DATE

PA.71·.2[·EIMT
March 5, 1979

FROM Robert A. Lakia, Director of Planning

E U OJECT DR 78-35 - Possible amendinint to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

Attached hereto is a delineated copy of an amendment to the
o zoning ordinance, Please place this item on the agenda of

44 March 13, 1979 for consideration by the City Commission.

BACKGROUND

On October 24, 1978, the City Commission instructed the staff
to review the ordinance requirements and recommend revisions
to:

(1) Provide that landscaping and screening requirements
/49% be guaranteed prior to the issuance of building

permits;

(2) Provide th.ati ] andscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to
assure Compliance.

In review of the existing regulations with representatives·
of the Planni.ng Department and Central Inspection, the Depart-
nient of Law drafted a proposed revi.sion to the zoning ordi-
nance. This amendment was advertised and a public hearing
before the Planni.ng Commission was held on December 21, 1978.
Copies of the minutes of that meeting are at.Cached including
the material discussed.

After considerable discussion, the Plaiming Commission did
not recommend the amendment for adoption, but instead recom-
mended thal a procedure for enforcement of the ordinance be
developed, which coul.d include the withholding of occupancy
permits. It was also suggested that possibly a procedure
be developed to withhold permits to those that have failed
to coniply ; the possible revocation of contractors l icenses ;
or the revocation of utility hookups or other procedures
designed ar„und tile wit.hdrawal of "privileges" as opposed
to nunallies or punitive measures.

/*92'99>j
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Page Two
E. R. Denton, City Manager
March 5, 1979

i

When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it

-was moved that the proposed amendment be returned to the
Planning Coomission for reconsideration. Included in the

motion was a statement for need of the revision in order to

enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent o[ Central. Inspection.

The main concern expressed by Mr. Feldner in his memo of
December ].4, 1978 wars the vol-uminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre-
pared for consideration by the Planning Commission at their
meeting of February 15, 1979 eliminated this major concern
by not requiring guarantees prior to the issuance of a
building permit.

It was pointed out by Mr. Feldner at the meeting that in the
majority of projects, the contractor that takes out the
permit for the bui].dj.ng is riot responsible for the instal-
lation of the screening and landscaping, and to take action
to revoke the contractor' s license for an inadequacy of the
owner to comply would not be feasible. He also indicated

that the proposal as presented would help in the matter of
' comp].etion of the landscaping and screening since the owner

will have to agree to complete the requireinents before a
permit is issued.

SUMMARY
€4

The attached possib].0 amendment to the zoning ordinance will
malia the fol 1.ewing changes in the ordinance:

1, Require Chat tha owner file a lett.er of agreement,
for completion of all on site improvement.s prior to
any occuparicy of the premises, before a building
permit is issued.

2. It wi.1.1 permit the owner to request a temporary
occupancy permit from the Superintendent of Central
Inspection when it can be shown that: extenuating
circum.stances have prevented complotion of on site
improvcnnents. This may be done administratively
by the Superintendent of Central Inspection with

:'··:·.':'445.#0*·%43 4'4···©ec'MV"MFU
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Page Three

E. H. Denton, City Manager
March 5, 1979

any financial guarantees, other than cash or its
equivalent, subject to approval by the Director
of Law.

3. Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
amount of guarantee, the time table for completion,
or further extensions are to be referred to the
Board of Zoning Appeals for their consideration
and action.

On a vote of 7 in favor and 2 opposed, the Planning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-
sion minutes of February 15, 1979 are attached.

RECOMMENDED ACTION :

1. Concur in the reoommendation of the Planning Commis-
sion and place the· ordinance on first reading.

2. Make any changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

16*g
Roert A, Lakin V ,; .\J L C-
Director of Planning

RAL:GEL:el

Attachment s

ec: John Dekker, Director of Law

Don Anderson, Director of Housing & Economic Development
Robert B. Fel.dner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suit:e 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214

19.01
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E. H. Denton, City Manager

Robert A. Lakin, Director of Planning

DR 78-35 - Possible amendment to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening.

Attached hereto is a delineated copy of an amendment to the
zoning ordinance. Please place this item on the agenda of
March 13, 1979 for consideration by the City Commission.

BACKGROUND

On October 24, 1978, the City Commission instructed the staff
to review the ordinance requirements and recommend revisions
to:

COM;Si

*'51%4

(1) Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to
assure compliance.

In review of the existing regulations with representatives
of the Planning Department and Central Inspection, the Depart-
ment of Law drafted a proposed revision to the zoning ordi-
nance. This amendment was advertised and a public hearing
before the Planning Commis sion was held. on December 21, 1978.
Copies of the minutes of that meeting are attached including
the material discussed.

9/1

After considerable discussion, the Planning Commission did
not recommend the amendment for adoption, but instead recom-
mended that a procedure for enforcement of the ordinance be
developed, which could include the withholding of occupancy
permits. It was also suggested that possibly a procedure
be developed to withhold permits to those that have failed
to comply; the possible revocation of contractors licenses;
or the revocation of utility hookups or other procedures
designed around the withdrawal of "privileges" as opposed
to penalties or punitive measures.
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Page Two
E. H. Denton, City Manager
March 5, 1979

When this matter was referred to the City Commission for
their consideration at the meeting of January 16, 1979, it
was moved that the proposed amendment be returned to the
Planning Conunission for reconsideration. Included in the
motion was a statement for need of the revigion in order to

enforce the landscaping requirements, and also the Planning
Commission was requested to consider the comments made by
the Superintendent of Central Inspection.

The main concern expressed by Mr. Feldner in his memo of
December 14, 1978 was the voluminous amount of paperwork
and accounting that would be required if guarantees on all
sites were required to be filed prior to the issuance of
building permits. The draft of the amendment that was pre-
pared for consideration by the Planning Commission at their
meeting of February 15, 1979 eliminated this maj or concern
by not requiring guarantees prior to the issuance of a
building permit.

It was pointed out by Mr. Feldner at the meeting that in the
ma l nri ry of projects, the contractor that takes out the

for the building is not responsible for the instal-
of the screening and landscaping, and to take action
ke the contractor's license for an inadequacy of the
o comply would not be feasible. He also indicated
e proposal as presented would help in the matter of
ion of the landscaping and screening since the owner
ve to agree to complete the requirements before a
is issued.

J

permit
lation

to revo

owner t

that th

complet
will ha

permit

SUMMARY

The att

make th

1.

2.

ached possible amendment to the zoning ordinance will
e following changes in the ordinance:

Require that the owner file a letter of agreement,
for completion of all on site improvements prior to
any occupancy of the premises, before a building
permit is issued.

It will permit the owner to request a temporary
occupancy permit from the Superintendent of Central
Inspection when it can be shown that extenuating
circumstances have prevented completion of on site
improvements. This may be done administratively
by the Superintendent of Central Inspection with

y.
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Page Three
E. H. Denton, City Manager
March 5, 1979

any financial guarantees, other than cash or its
equivalent, subj ect to approval by the Director
of Law.

3. Any appeals of the reasonableness or determination
by the Superintendent of Central Inspection on the
amount of guarantee, the time table for completion,
or further extensions are to be referred to the
Board of Zoning Appeals for their consideration
and action.

Yak.

f' 2

On a vote of 7 in favor and 2 opposed, the Planning Commission
has forwarded the amendment to the City Commission with a
recommendation for adoption. Copies of the Planning Commis-
sion minutes of February 15, 1979 are attached.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commis-ii@43- sion and place the ordinance on first reading.

4' 1

2. Make any changes in the ordinance deemed to be in
the best interest of the public and place the ordi-
nance on first reading.

Robert A. Lakin

Director of Planning

RAL:GEL:el

Attachments

CC: John Dekker, Director of Law
Don Anderson, Director of Housing & Economic Development
Robert B. Feldner, Superintendent of Central Inspection
Wichita Area Builders Ass'n., 730 N.Main, Suite 1, 67203
Wichita Board of Realtors, 717 N.Emporia, 67214

6·
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ORDINANCE NO.

;*301)

AN ORDINANCE AMENDING THE PROVISIONS OF SECTION

22.04.220 OF THE CODE OF THE CITY OF WICilITA,
KANSAS: PERTAINING TO THE ISSUANCE OF BUILDING

PERMITS AND CERTIFICATES OF OCCUPANCY AND COM-

PLIANCE, AND THE FILING OF PERFORMANCE GUARANTEES,
AND REPEALING THE ORIGINAL OF SAID SECTION 28.04.220
Of the CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF
?Kt

WICHITA, KANSAS:

SECTION 28.04.220 of the Code of the City of Wichita,

Kansas, is hereby amended to read as follows :

"28.04.220 Building permits; certificates of occupancy and com-

pliance; performance guarantees to assure compliance; waiver or ex-

e

tension.

3

1

A. The existing use and occupancy of premises shall not be

changed nor shall any building be hereafter erected, enlarged,

converted or altered until a building permit has been issued by

the Central Inspection Superintendent stating that the proposed

use of such land or building or premises complies with the pro-

visions of this Chapter.

B. A certificate of occupancy and compliance shall be

applied for coincident with the application for a building permit

and shall be issued within ten days after the erection or altera-

tion of such building or premises shall have been completed,

in conformity with the provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

Central Inspection Superintendent and copies shall be furnished

on request. to any person having a proprietary or tenant interest

in the building permit; for all other certificates or for copies

of any original certificate, there shall be a charge of one dollar

for each copy thereof.

C. A building permit shall not be issued until the owner

of the premises shall have filed in the office of the Superinten-

dent of Central Inspection a letter of agreement for the com-

pletion of all on site improvements prior to any occupancy of

the premises.

D. When extenuating circumstances not under the control of

the owner occur, the owner may request that a temporary occupancy

*44€t:

**//;

.?41*wt

39*0
€-4.,62

t. --UG"22//Ill'lle

$-- 7

·Alill-=-I-/' r(fl
N.. . 07.

k€ 1 9,11

..



2*2

:AL. i.DE

9*03Wa-

.«4

i 4&30

011
·25

0

permit be i.ssued. Such circumstances may include, but not be 6,#P.#38m

limited to, extreme weather conditions preventing completion of y29*6 ,

on si.te improvements, delay of installation or incomplete public

improvements that coul.d possibly cause damage or removal of on +

site improvements, or other similar circumstances that could be **bi

deemed to interfere with the completion of all required improve-

-2-
ments. 3 ,

A request for a temporary occupancy permit shall be P

accompanied by a performance guarantee and a schedule for comple-

tion of all required improvements to the site. A written grant M

of the right of entry on the premises by the City or its designee

for the purpose of completing the improvements shall be executed

by the owner at the time of and in conjunction with the filing of

the performance guarantee. The performance guarantee may consist

of a surety bond, a bank letter of credit, cashier's check,

escrow account or other like security in an amount to be fixed

by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based

upon the estimated cost of improvements as evidenced by bonafide

bids or contracts, to be guaranteed and may include contingency

factors for inflation and cost overruns in an amount equal to

twenty-five percent (25%) above the estimated cost. The

guarantee, if in a form other than cash or its equivalent, shall

be subject to the approval of the Director of Law and conditioned

upon the actual completion of such work within the specified

time period.

If the required improvements shall not have been installed 1

in accordance with the performance guarantee, the obligor and

surety, if any, shall be liable thereon to the City for the

cost of the improvements not installed. In addition to all

equitable remedies to enforce such guarantee, the proceeds of

the security or guarantee may be claimed and used by the City to

secure completion of the improvements.

E. The specified time period allowed for installation of the 2

improvements for which the performance guarantee has been pro-
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32% cumstances, beyond the control of the owner of the premises, con-

tinues to prevent completion of the improvements. The amount of

any performance guarantee may be reduced by the Board of Zoning

Appeals when portions of the improvements have been completed.

The resolution granting the waiver or extension may direct the

issuance of the certificate of occupancy subject to the pro-

visions or conditions of the resolution including the modification

of the performance guarantee."

The original section 28.04.220 of the Code of the City of

Wichita, Kansas, is hereby repealed.

This ordinance shall be included in the Code of the City

of Wichita, Kansas, and shall be effective upon its passage and

publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of

1979.

Mayor

ATTEST:

Donald Gisick, City Clerk

Approved as to form:

John Dekker, Director of Law

4»{%,
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vided may be waived or extended by the Board of Zoning Appeals
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EXCERPT FROM PLANNING COMM ISS ION MINUTES OF FEBRUARY 15, 1979:

12. Case No. DR 78-35 - Possible Amendment to City Zoning
Ordinance - Re: Filing of Performance Guarantees.

ROBERT A. LAKIN, stated that this was an item that was
previously discussed pertaining to the filing of performance
guarantees prior to the issuance of building permits in order
to guarantee the screening and landscape improvements. The

Planning Commission voted to recommend to the City Commission

Ef:./4"
£69;951
k·2:42-·i
hk.·923

that the amendments not be adopted as submitted. At the City
Commission meeting some feelings were expressed that they did
want to adopt something, and part of that stems from the con-
tinued frustration that the City Commission experiences in
having the job done. He said the staff was instructed to look
at some alternatives in terms of dealing with contractors licenses,
being able to revoke those as a privilege versus the right for a
building permit, and to look at utility hookups. The building 4
contractor for most of the buildings are not responsible for the .2.1

3%

': 2499643'9
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total project. They obtain a permit to build the building, and ''
are not responsible for putting in the off-street parking, screen- M
ing or the electric and plumbing. To revoke the license of one

contractor appears to be an unuseable device for staff because
they are still not getting the person responsible for the job
necessarily. An alternate for that would be to change the
permit requirement, making it a dual permit where the owner of
the land does take out the permit. Utilities were looked at, and
felt more problems would occur, for instance, in inclement
weather when the utilities are shut down, it could cause severe
damage to structures. He said that there was one utility, however,
that the City does control, and that is water.

4mn

LAKIN said that Central Inspection says that it is almost
impossible for them to enforce the occupancy permit. He said

that all sorts of alternatives were looked at, and we could not
find very many alternatives to offer.

BAYOUTH asked Robert Feldner, Superintendent of Central
Inspection, out of all the builders and contractors in the City
of Wichita, was there any way to be 100 percent. He did not

feel all of the contractors should be punished for one person
that did not comply.

FELDNER said that he would tend to agree with Mr. Bayouth,
if anyone had ever been involved in a building project, it was
evident that a building was really not finished until many
months or years after the structure was occupied.

SAVINA asked if it would require additional staff to enforce
this ordinance the way it is proposed now.

FELDNER stated no. They have been operating in a very
similar way in the past few months. The bonds are received
and reviewed by the Law Department. The Administrative Divi-

sion then accepts the bonds at the time they issue the permit.
He did not believe it would be a situation that would require
additional staff.

SAVINA asked if in Mr. Feldner's opinion did he think this
was inflationary.

FELDNER said that the way the ordinance is written, they
would only be requiring bonds for those people who had not com-
plied at the time of request for occupancy. The original con-
cept as he understood it was to require a bond on every permit
that had any requirement for screening and landscaping, which
in his opinion, would have been time consuming and probably
would have required more staff.

CHAIRMAN GREIDER asked if Central Inspection was requiring
some bonds now.

sa-/I'WIW
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FELDNER said yes. GREIDER asked if there was a need for

this ordinance if they are already requiring a bond. FELDNER

said that it was the City Commission's request that this be
explored and put into writing in the ordinance, and right now
its just a matter of policy.

BELL asked if someone occupied a premise without an occu-
pancy permit, was it a criminal activity. FELDNER said that it

was a misdemeanor.

1 BARRIER said that speaking of the number of staff hours
that Central Inspection spends in enforcement, it would seem

4 to her that those hours would be well spent if the City was
going to be strict in its enforcement, and if they were con-

4 sistent in enforcement for a length of time, then she felt just
like any other disciplinary action, it would be accepted and
people would recognize the fact that they are going to have to
comply. She asked Mr. Feldner what he thought of the signed
agreement for completion of all on-site improvements prior to
occupancy of the premises.

'44

FELDNER felt this agreement would be helpful in most
instances. The contractor takes out the permit and Central
Inspection issues a list of requirements to be complied with,
and the owner in 90 percent of the time never sees what the
actual requirements are. 1

3
BARRIER asked if this would stand up in a court of law.

BELL responded that when yc

not stand up in court, you are c
depends on the precise facts in
you cannot do anything that is ]
when you get to court.

iu say something will or will
in shaky ground because it
the given case. He said that §
00 percent, airtight, iron-clad

1335-LAKIN commented that one of the things that is perceived
to be one of the problems in enforcement and in going to court,
is identifying responsibility. He said that one of the first

defenses that is usually brought up against the City, is that
the contractor didn't know or was not informed in time.

GLEN LYTLE, Special Assistant for Zoning, stated that the
amendment that was previously considered by the Planning Com-
mission on December 21, 1978 meeting required a performance
guarantee to be filed, prior to the issuance of a building

permit, on all properties where landscaping and screening is
required. On a motion to recommend adoption, the Planning Com-
mission voted 3 in favor, and 4 against. The amendment was

forwarded to the City Commission for their consideration at the -
meeting of January 16, 1979.

LYTLE said that when the City Commission referred this
matter back to the Planning Commission, they stated as part
of the motion that consideration should be given to the com-
ments of the Superintendent of Central Inspection. As you note
by his memo of December 14, 1978, the major concern expressed
was that the amendment would require guarantees on all sites
prior to the issuance of a building permit, thereby creating a
voluminous amount of paperwork in keeping track of the guarantees.

8514
LYTLE continued that the redraft presented to the Planning

13.4'41:¢K: -- Commission today takes into consideration this concern and will
not require any financial guarantees prior to the issuance of a
building permit, but only require a letter of agreement, by the
owner, that all on-site improvements will be completed prior to
any occupancy of the premises. It will then further permit the

Superintendent of Central Inspection to issue a temporary certif-
icate of occupancy without the completion of all on-site improve-
ments when the owner requests same, due to extenuating circum-
stances not under the control of the owner thereby preventing
completion. :t?*MA,
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or contractors who willfully comply with the regulations. It will,

however, permit the administration of the regulations by requiring
guarantees for the installation of on-site improvements similar to
the present policy without having to appeal to the City Commission.

BAYOUTH said he did not see why a person should be required
to put up a bond because he has not landscaped, for instance if
the ground was frozen and he could not landscape. He felt he

should be given until Spring without the bond. He asked if

this could not be handled administratively.

LYTLE said that the way its being handled now is that
the guarantees are being required administratively. This

amendment was prepared at the request of the City Commission
that some method be devised to assure that these improvements
are going to be completed.

MAY stated that the case Mr. Bayouth was bringing up as

far as she was concerned is the perfect case of why we should
have this. An occupancy permit is issued because it is December

and trees cannot be planted, and that is the very example the
City has dealt with in the past and lost.

LYTLE said that if an occupancy permit is issued without
compliance then it is extremely difficult to go back at a later
date and ask for compliance unless they are applying for an
additional permit to make changes or adding to an existing
property.

COLE stated the questions are answered in the compromise
of Mr. Bayouth's concern about the contractor having a chance
to do what they say they are going to do, and only if they don't
comply then they have to put up a bond. he felt this was a good

compromise.

MOTION: That the Planning Commission

recommend to the City Commission that

the compromise amendment be approved.

Cole moved, May seconded.

BAYOUTH commented that he did not see where anything had

been gained. He thought it was unfair to a person to landscape

without the weather being in his favor, and he did not think he
should have to pay the cost of a bond or anything else because
it was not his fault. He felt that more cost was being created

to the developer and more business for the attorney.

VOTE ON THE MOTION: It carried with a

vote of 7 in favor (Cole, May, Greider,
Barrier, Taylor, Bell and Hennessy), and
2 opposed (Bayouth and Savina). Jones

was absent.
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DR-78-35

Deletions ma/ked-threugh
Additions underlined
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Possible Amendment to the

City of Wichita Zoning Ordinance Scheduled for
Public Hearing Before the MAPC-Thursday, February 15, 1979

6¢P-=

Recommended that Section 28.04.220 be amended to read as follows:

28.04.220 Building permits; certificates of occupancy and
compliance; performance guarantees to assure compliance; waiver
or extension.

'At

A. The existing use and occuphncy of premises shall not be
changed not shall any building be hereafter erected, enlarged,
converted or altered until a building permit has been issued by
the Central Inspection Superintendent stating that the proposed
use of such land or building or premises complies with the pro-

4/i visions of this Chapter.

B. A certificate of occupancy and compliance shall be
applied for coincident with the application for a building permit
and shall be issued within ten days after the erection or altera-
tion of such building or premises shall have been completed, in
conformity with the provisions of these regulations. A record of
all certificates shall be kept on file in the office of the Central
Inspection Superintendent and copies shall be furnished on request
to any person having a proprietary or tenant interest in the build-
ing permit; for all other certificates or for copies of any orig-
inal certificate, there shall be a charge of one dollar for each
copy thereof.

=t.

C. A building permit shall not be issued until the owner
of the premises shall have filed in the office of the Superintendent
of Central Inspection a letter of agreement for the completion of
all on site improvements prior to any occupancy of the premises.

When extenuating circumstances not under the control of.
the owner occur, the owner may request that a temporary occupancy
permit be issued. Such circumstances may include, but not be
limited to, extreme weather conditions preventing completion of
on site improvements, delay of installation or incomplete public
improvements that could possibly cause damage or removal of on
site improvements, or other similar circumstances that could be
deemed to interfere with the completion of all required improvements.

A request for a temporary occupancy permit shall be
accompanied by a performance guarantee and a schedule for comple-
tion of all required improvements to the site. A written grant
of the right of entry on the premises by the City or its designee
for the purpose of completing the improvements shall be executed
by the owner at the time of and in coniunction with the filing of
the performance guarantee. The performance guarantee may consist
of a corporate surety bond, a bank letter of credit, cashier's
check, escrow account or other like security in an amount to be
fixed by the Superintendent of Central Inspection.

The amount of such guarantee or security shall be based
upon the estimated cost of improvements, as evidenced by bonafide
bids or contracts, to be guaranteed and may include contingency
factors for inflation and cost overruns in an amount equal to
twenty-five percent (25%) above the estimated cost. The guarantee,
if in a form other than cash or its equivalent, shall be subject
to the approval of the Director of Law and conditioned· upon the
actual completion of such work within the specified time period.

al
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If the required improvements shall not have been
installed in accordance with the performance guarantee, the
obligor and surety, if any, shall be liable thereon to the City
for the cost of the improvements not installed. In addition to
all equitable remedies to enforce such guarantee, the proceeds
of the security or guarantee may be claimed and used by the City73 to secure completion of the improvements.

D. The specified time period allowed for installation of
the improvements for which the performance guarantee has been

tprovided may be waived or extended by the Board of Zoning Appeals t
by resolution upon an application and showing that unusual cir-
cumstances beyond the control of the owner of the premises continues
to prevent completion of the improvements. The amount of any per-
formance guarantee may be reduced by the Board of Zoning Appeals i. 9

when portions of the improvements have been completed. The
resolution granting the waiver or extension may direct the
issuance of the certificate or occupancy subject to the provisions
or conditions of the resolution including the modification of the
performance guarantee.

j
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WICHITA-SEDGWICK COUNTY DATE

METROPOLITAN AREA PLANNING DEPARTMENT February 9, 1979

TO Wichita-Sedgwick County Metropolitan Area Planning Commission  - ·.·4

FROM Glen E. Lytle, Special Assistant for Zoning

SUBJECT DR 78-35 - Possible Amendment to the City Zoning Ordinance -
Re: Performance Guarantees for Landscaping and Screening

Attached hereto are copies of material that was considered by the
Planning Commission on December 21, 1978, along with the minutes
of that meeting.

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed
amendment. This matter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable

discussion, Shanahan moved that the proposed amendment be returned
to the Planning Commission for reconsideration, as there is need
for revision in order to enforce the landscaping requirements, and
further ask that the comments of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

4, GEL:bbc
Attachments

.irAP·

Eilli

cc: Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law

H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator

,.Rt,6.

44(4032 Wichita Area Builders Ass'n., 730 N. Main 67203

Wichita Board of Realtors, 717 N. Emporia 67214
£41
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Gl#n E. Lytle

cial Assistant *0 Zoning
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February 9, 1979

Wichita-Sedgwick County Metropolitan Area Planning Commission

Glen E. Lytle, Special Assistant for Zoning

DR 78-35 - Possible Amendment to the City Zoning Ordinance -
Re: Performance Guarantees for Landscaping and Screening

Attached hereto are copies of material that was considered by the
Planning Commission on December 21, 1979, along with the minutes
of that meeting.

On a motion to approve the amendment, the Planning Commission
voted 3 in favor and 4 against the adoption of the proposed
amendment. Thia matter was forwarded to the City Commission for
their consideration on January 16, 1979. After considerable
discussion, Shanahan moved that the proposed amendment be returned
to the Planning Commission for reconsideration, as there is need
for revision in order to enforce the landscaping requirements, and
further ask that the comments of the Superintendent of Central
Inspection be considered. Motion carried 5-0.

£ :.pit:G

We are working with Central Inspection in the revision and devel-
opment of procedures to accomplish the request of the City Commis-
sion. Copies of any further changes will be furnished to you at
the meeting.

Glen E. Lytle
Special Assistant for Zoning

GEL:bbc

Attachments

CC: Robert A. Lakin, Director of Planning
Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assigtant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita Area Builders Ass'n., 730 N. Main 67203
Wichita Board of Realtors, 717 N. Emporia 67214

21·2·'.' -

-4,;,93*42?h
*

r

4 %*-i,-; .42*:f .

r-t

19

·u-/·7*95'ym»S/7 0

W.1,



•-->·' 'M . T'le..G,Nt¥7-5:r'.„.41'." 'v't 'A'·2*,p/ ' '6 4tiy*CO< J,.v-p,·r,V-y?·W 'Ap-fm·& r€r·?*tru##;1fate¥*i*&1. .

L

L

WICHITA-SEDGWICKCOUNTY DATE

January 8, 1979METROPOLITAN AREA PLANNING DEPARTMENT

TO E. H. Denton, City Manager

FROM Robert A. Lakin, Director of Planning

SUBJECT . DR-78-35 - Possible Amendment to the Zoning Ordinance
Re: Performance guarantees for landscaping and screening

Please place this item on the agenda of January 16, 1979 for
discussion by the City Commission.

SUMMARY

On October 24, 1978 the City Commission instructed the staff
to review the present ordinance requirements and recommend
revisions to:

(1) Provide that landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

In review of the existing zoning requirements with representa-
tives of the planning staff and public works, the Department
of Law drafted a proposed revision to the zoning ordinance in
response to the Commissions request.

This amendment was advertised and a public hearing before the .if·
planning commission was held on December 21, 1978. Copies of
the information furnished the planning commission is attached
for your information. Also included is a copy of comments
received from Robert Feldner, Superintendent of Central Inspec- 127
tion. Copies of the excerpt minutes of the December 21, 1978 4/6

planning commission meeting related to this item are also
attached.

RECOMMENDATION OF THE PLANNING COMMISSION

It is the recommendation of the Planning Commission that the
ordinance as proposed not be adopted, and that the staff deve-

*
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E. H. Denton, City Manager
January 8, 1979

Page Two

lop a procedure for enforcement by the use of the occupancy
permit, which could include the witholding of permits; the
possible revocation of the contractors license or further
permits; or the revocation of utility hookups or other pro-
cedures designed around the withdrawal of "privileges" as

opposed to penalties or punitive measures.

RECOMMENDED ACTION:

1. Concur in the recommendation of the Planning Commission
and instruct the staff to prepare procedures and pos-
sible amendments to assure compliance.

2. Return the proposed amendment to the Planning Commission
for reconsideration. The City Commission states the
following reasons for its action.

41--4/J
Robert A. Lakin

Director of Planning

RAL:GEL:bp
Attachments

CC: John Dekker, Director of Law

Don Anderson, Director of Economic Development
Robert Feldner, Superintendent of Central Inspection
Dave Furnas, CPO Coordinator
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EXCERPT FROM PLANNING COMMISSION MINUTES OF DECEMBER 21, 1978:

3%392
25. Case No. DR 78-35 - Possible Amendment to the City

Zoning Ordinance - Filing of Performance Guarantees.

GLEN LYTLE, Special Assistant to Zoning, stated that 16
this was a proposed amendment to the zoning ordinance which
would provide for a performance guarantee to insure that onsite
improvements would be completed prior to the occupancy of a
building. He said that recent cases have been pointed out to
the City Commission of failure of the owners or developers to
fully comply with the requirements of landscaping and screening
on several projects. At the October 24, 1978 City Commission
meeting, the Commissioners instructed the staff to review the
present ordinance requirements and recommend revisions to:

.·Fy·32

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

LYTLE said that this draft of the possible amendment was
prepared by the Department of Law and includes the following
changes:

(1) Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director

j.9 . 3.Ff
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of Law.

(2) It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

(3) It establishes a waiver procedure for extending the
time for completion of improvements upon the show-
ing of unusual circumstances beyond the control of
the owner of the premises.

LYTLE continued that there was no change or recommendation
for change in the penalty provisions because this was part of the
enabling legislation that the maximum penalty is established by
State Statutue, and also it is up to the discretion of the judge
in each case should it go to court. He said that comments received

from the Superintendent of Central Inspection indicated that the
wording of the ordinance would require that financial guarantees
be required on all sites upon which these improvements are required.
LYTLE said that the instructions to the Director of Law did not

differentiate and that a development not in a Community Unit Plan
could conceivably require a large amount of screening and land-
scaping and thus a concern for needed guarantees and enforcement.
The Superintendent of Central Inspection has indicated his con-
cern that the amendments not only would be a lot of paper work
in order to keep track of the guarantees, but is another procedure
that the builders and developers are going to have to comply with
prior to the issuance of a building permit. Another concern

%444.
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issuance of an occupancy permit if the owner complied only with
the zoning ordinance. The Department of Law indicated that since
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this was provision of the zoning ordinance, it should refer only

to this code. The other concern of the Superintendent was the
experience he had with corporate surety bonds. He indicated

yaft*A that they have some litigation going at the present time. Waa[:As:.
#8%91 1R..9
add;,9 cLYTLE stated that the reason all of the various guarantees

are included in the ordinance was that the attorney felt that use
1 2/%}1:t of the same language that is in the Kansas State Statute is

what should be in the ordinance.
MY,#:4,6
A--Il

BELL stated that he was in sympathy with the basic intent
behind this. He questioned the wording of "landscaping, screening,
and other onsite improvements will be made in accordance with
"the plans previously submitted and approved". He felt this was
vague. He felt it was drawn by someone that was not familiar with
the processes the Planning Commission goes through in getting up
to that point, because frequently there were not plans submitted
and approved, there are suggestions, commitments, and all kinds
of things, yet there are still screening requirements. He

felt this should be made more specific.
49-

©.ti}t}*/I'llix

LYTLE interpreted it as plans submitted prior to the issuance
of a building permit, and there are plans submitted, and screening
and landscaping shown on these plans.

*I:
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LAKIN stated that there were landscape plans that he signs
and/or with the Superintendent of Central Inspection (primarily BZA
cases and CUP's). There are other ordinance provisions that say
just build a wall. No plans are submitted on a wall, just plans
on landscaping. LAKIN suggested that wording be included in the
amendment about "in accordance with plans previously submitted
and approved, and for other ordinance requirements".

2%524%1
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BELL stated that where there is a landscaping area that
was required to be kept on portions of the land, it would be
questionable under broad general language whether that was the
kind of plan requested. His other question was the sentence
that read: "The improvements shall be executed by the owner
21 the time of and in conjunction with the filing of the
performance guarantee". He asked if there was some language
omitted. (It was pointed out that it was a typographical error

and should be --- "owner at the time of ---").

COLE commented that Mr. Bell's point was well taken, if
all of the things are not put in that the Commission wants to
comply, then there is always the escape clause for people not
to comply.

E
MAY speaking about Mr. Feldner's memorandum, concerning

the overload which would be imposed upon his Department if ·4
this ordinance is imposed on things beyond CUP's, and BZA's,
she reminded the Commission that there have been many cases
that were just zoning cases where screening fences were never
constructed to protect residential property, and she wanted to
indicate her desire that the ordinance apply to all sites in
which improvements are proposed.

BAYOUTH said that he did not approve of cash guarantees
in that it works a hardship on an individual.

SAVINA said that he was opposed to anything of this nature.
He felt that it was a frustrated example of a frustrated ordinance, 04?25

and a frustrated Department that cannot carry out its inspections
properly. He said the certificate of occupancy is the key to the
whole thing, and if Central Inspection operated as it should
operate, then they would not need a cash guarantee. He felt that

this sort of thing would cause an inflationary impact on theCity, and they would have to have more staff to take care of the 
cash operation, people will have a lot of money tied up, and it
would take months and months to get their money back after the
certificate is issued. It was just not proper and right to do
this kind of thing just because one or two developers have not
lived up to their agreement.
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COLE said that he had some sympathy for what Mr. Savina

said because he had also some real concern with Central .

Inspection that they have not been doing their job in the past,
and he has complained about it. He said that even when they do
their job, more tools are needed to handle those persons who
deliberately try to comply to the least extent they possibly can.

MOTION: That the Planning Commission
recommend to the City Commission that -N

the proposed amendment be approved -
with staff's corrections, and take into 
account Mr. Bell's comments. Cole -
moved, May seconded.

PATity"
VOTE ON THE MOTION: Motion failed with

a vote of 3 in favor (Cole, May and
Taylor), and 4 opposed (Bell, Bayouth
Greider and Savina). Barrier, Hennessy
and Jones were absent.

5 :>V·A

ili#Ki

LAKIN said that he had not been personally convinced that

the occupancy permit could not be properly withheld from the
people. The building permits are taken out by owners and/or
licensed contractors, and it seemed to him, if they did not
comply to the rules, then the licenses to operate should be
taken away from them. The economic pressures to open otherwise
completed buildings should force to completion of walls and/or
bonding of landscaping where out of reason.

Considerable discussion continued on the occupancy permit.

BELL commented that when you get in court and talk about
licensing, you are talking about a privilege to do something,
and its often not interpreted with all of the equities in favor
of the person who is being brought on the carpet.

=,
13*%#,t. J
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MOTION: To have staff prepare a procedure
for enforcement by Central Inspection Division

by the use of the occupancy permit and also to -
consider some procedure of compliance by with-
holding permits; or the possible revocation of
the contractors' license for failing to comply
with conditions of a permit; or the revocation
of utility hookups or other procedures designed
around the withdrawal of "privileges" (such as
licenses) as opposed to penalties or punitive
measures. Bell moved, Cole seconded.

1

f 't
l

MAY explained the reason she voted for the proposed amendment. -1
She participated in a discussion in which other avenues that were
suggested were eliminated completed with very little explanation,

and the offered amendment looked like the only option. -

SAVINA remarked that when people have to put up cash

when they have the good intent of complying anyway, then we
sure have a poor governing authority.

VOTE ON THE MOTION: It carried

unanimously. Barrier, Hennessy
and Jones were absent.

, 1

l
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WICHITA-SEDGWICK COUNTY DATE

December 14, 1978

METROPOLITAN AREA PLANNING DEPARTMENT

Wichita-Sedgwick County Metropolitan Area Planning
TO Commission

FROM Robert A. Lakin, Director of Planning

SUBJECT

DR 78-35 - Possible Amendment to the Zoning Ordinance
Re: Performance guarantees to assure
compliance

Attached hereto is a delineated copy of a possible amendment
to the City of Wichita zoning ordinance that has been advertised
for public hearing at the December 21, 1978 Planning Commission
meeting.

BACKGROUND:

Over the past several years, requirements for the landscaping
and screening of commercial and industrial developments have
been a condition of the zoning ordinance in order to provide
some protection to adjacent properties. This has particularly
been a condition of commercial community unit plans.

There has been an increasing concern expressed by neighborhoods
adjacent to such development when screening and landscaping has
not been provided in accordance with the approved plans. When

deficiencies have recently been brought to the attention of the
09 City Commission, it was felt that a revision to the procedures

should be considered to assure that the owner or developer would
install the improvements prior to the occupancy of the develop-
ment. It was also recognized that there will be times when it
will not be possible to complete all requirements by the time
the tenants are ready to occupy a structure and therefore, a
required satisfactory financial guarantee is being considered.

On October 24, 1978, the City Commission instructed the staff
to review the present ordinance requirements and recommend re-
visions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
:.4.N prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

The Department of Law prepared a draft of a possible ordinance
and returned the same to the City Commission for their information

f
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Page 2 - December 14, 1978

at the meeting of November 21, 1978. The proposed ordinance
change would be a provision of the zoning ordinance and as
required by law, it must be advertised and a public hearing
held by the Planning Commission for a recommendation to the
governing body. Without discussion, the City Commission
referred the possible amendment to the MAPC for hearing and
recommendation.

SUMMARY:

This possible amendment to Section 28.04.220 of the zoning
ordinance includes the following changes:

1. Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

(2) It will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

(3) It establishes a waiver procedure for extending
the time for completion of improvements upon
the showing of unusual circumstances beyond the
control of the owner of the premises.

There has been no change recommended in the penalty provisions as
they are presently in the ordinance as Sections 28.04.240 and
1.04.060 which sets a maximum penalty of $500.00 for each viola-
tion with each day being a separate offense. The penalty is set
by the courts and is in accordance with the state statutes.

td,3-- (R:f ALJ
Robert A. LakiK,l Dirtor of Planning
RAL:bbc

CC: Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C.P.0. Coordinator
Wichita Area Builders Assn., 730 N. Main, 67203

Wichita Board of Realtors, 626 N. Broadway, 67214

t.v ··i
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November 28, 1978
DR-78-35

Deletions marked-through
Additions underlined

Possible Amendment to the

941 City of Wichita Zoning Ordinance Scheduled for
Public Hearing Before the MAPC-Thursday, December 21, 1978

Recommended that Section 28.04.220 be amended to read as follows:

28.04.220 Building permits; certificates of occupancy and compliance;
performance guarantees to assure compliance; waiver or extension.

A. The existing use and occupancy of premises shall not be changed
nor shall any building be hereafter erected, enlarged, converted or altered
until a building permit has been issued by the central inspection superinten-
dent stating that the proposed use of such land or building or premises com-
plies with the provisions of this Chapter.

B. A certificate of occupancy and compliance shall be applied for
coincident with the application for a building permit and shall be issued
within ten days after the erection or alteration of such building or premises
shall have been completed, in conformity with the provisions of these regula-

· tions. A record of all certifi cates shall be kept on file in the offi ce of
the central inspection superintendent and copies shall be furnished on request
to any person having a proprietary or tenant interest in the building permit;
for all other certificates or for copies of any original certificate, there
shall be a charge of one dollar for each copy thereof.

C. A building permit shall not be issued until theowner of the pre-
mises shall have filed in the office of the central inspection superintendent
an adequate performance guarantee that landscaping, screening, and other on-
site improvements will be made in accordance with the plans previously sub-
mitted and approved. The performance guarantee may consist of a corporate
surety bond. a bank letter of credit, cashier's checks escrow account or
other 1 ike security in an amount to be fixed by the superintendent of central
inspection.

The amount of such guarantee or security shall be based upon the esti-
mated cost of improvements, as evidenced by bona tide blds or contracts, to
be guaranteed and may include contingency factors tor intlation and cost
overruns in an amount equal to twenty-tive percent (25%) ot tne estimated
cost. The guarantee, it ina torm other than cash or its equivalent, snall
be subject to the approval of the director ot law and conditioned upon tne
actual completion of such work within a specified time period and prior to
the issuance of the certificate ot occupancy and compliance.

d
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If the required improvements shall not have been installed in accor-
.,t* 4>.dance with the performance guarantee, the obliqor and surety, if any, shall .*Ay40

be liable thereon to the City for the cost of the improvements not installed. 12*' ,r In addition to all equitable remedies to enforce such guarantee, the proceeds
of the security or guarantee may be claimed and used by the City to secure allcompletion of the improvements. A written grant of the right of entry on #PARIN#.2,
the premises by the City or its designee for the purpose of completing the
improvements shall be executed by the owner of the time of and in conjunction
with the filing of the performance guarantee.

D. The amount of any performance guarantee may be reduced by the
governing body by resolution when portions of the improvements have been
completed. The specified time period allowed for installation of the improve-
ments for which the performance guarantee has been provided may be waived or
extended by the governing body by resolution upon an application and showing
of unusual circumstances beyond the control of the owner of the premises.
The order granting the waiver or extension may direct the issuance of the
certificate of occupancy and compliance subject to the provisions or condi-
tions of said order.

r
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THE CITY OF WICHITA

ROUTING

UEC 15 1978
OFFICE OF Central Inspection Division DATE D ,qpber 14, 1978
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TO Robert Lakin, Director of Planning      -

FROM Robert B. Feldner, Superintendent of Central Inspection

SUBJECT Proposed Ordinance pertaining to
screening/landscaping guarantees

Central Inspection Division's review of the proposed ordinance (as
proposed by the Law Department) pertaining to screening/landscaping
guarantees has resulted in the following comments and/or recommenda-
tions. Hopefully, each of these can be included in the ordinance
or forwarded with it to the MAPC for their consideration.

The wording of the ordinance requires financial guarantees on all sites
upon which improvements are proposed. Application of the ordinance is
not restricted to CUP's or BZA's, etc., but is inclusive on all appli-
cations for building permit. If this is the intent of the Commissioners,
it will create a rather voluminous amount of paperwork to be coordinated.
The 1979 budgeting process resulted in Central Inspection's loss of one
clerical position and the ability to absorb the additional duties is a
major concern. The animosity of the builders, owners add developers
which will be generated by the ordinance is another factor which should
be considered, as should the fact that financial guarantees are the
only proven method by which such installations can be insured with a
degree of certainty.

Another concern is the wording of the fifth line of paragraph B. As
written, the ordinance mandates that a Certificate of Occupancy be
issued if the site is in conformance with Title 28. Should the site be

in violation of other titles of City Code, Central Inspection does not
anticipate the issuance of a Certificate of Occupancy. It is recommended
that the wording be changed to reflect, "conformity with all applicable
regulations," or similar phraseology.

The second sentence of paragraph C is another concern. Prior experience
with corporate security bonds indicates that foreclosure is most difficult,
should that action become necessary. Also, on this very date, the District
Court is considering a similar matter involving bank letters of credit.

9 DEC 1819#.
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Re: Proposed Ordinance pertaining to
screening/landscaping guarantees 1

December 14, 1978

Thus, any form of guarantee, other than cash or cashier's check, should
be carefully reviewed prior to inclusion in the ordinance.

If further information or clarification is desired Central Inspection
will be happy to expeditiously respond.

,21...3- £9-
Robert B. Feldner --/

Superintendent of Central Inspection

APPROVED

Don,/E.

I10ecto

A »D
Anderson

r of Economic Development
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(Published in the Daily Record on November 29, 1978.)

OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commissions in the
City Commission Meeting Room, First Floor, City Halls 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28. the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

Copies of the proposed amendment are available upon request from
the Wichita-Sedgwick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and consi dered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
considered by the Commission as by law provided.

WITNESS my hand and seal this 28th day of November, 1978. t.t...4

Robert A. Lakin, Secretary I
Wichita-Sedgwick County
Metropolitan Area Planning Commission

(SEAL]
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OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floor, City Hall, 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

M/VallJ.

Copies of the proposed amendment are available upon request from
the Wichita-Sedgwick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and consi dered £,hem-
-0*e..

by the Wichita-Sedgwick County Metropolitan Area Planning Commission, Igh.....

and all persons interested in said matter will be heard at this time lell
concerning their views and wishes, and any protest against any of the 212=is==t

provisions of the proposed changes of the zoning ordinance will be f
considered by the Commission as by law provided.

WITNESS my hand and seal this 28th day of November. 1978. *6*3
13*a

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission

err-
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(Published in the Daily Record on November 29, 1978.)

OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floor, City Hall, 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

Copies of the proposed amendment are available upon request from
the Wichita-Sedgwick County Metropolitan Area Planning Department.

..C, - ·'1*4
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The proposed amendment will there be discussed and considered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
considered by the Commission as by law provided.

1%43
e.*Al:4

WITNESS my hand and seal this 28th day of November, 1978.

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission

(SEAL)
929
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December 14, 1978

Wichita-Sedgwick County Metropolitan Area Planning
Commission

Robert A. Lakin, Director of Planning

DR 78-35 - Possible Amendment to the Zoning Ordinance
Re: Performance guarantees to assure
compliance

*2?54

Attached hereto is a delineated copy of a possible amendment
to the City of Wichita zoning ordinance that has been advertise
for public hearing at the December 21, 1978 Planning Commission
meeting.

BACKGROUND:

973?ir

Over the past several years, requirements for the landscaping
and screening of commercial and industrial developments have
been a condition of the zoning ordinance in order to provide
some protection to adjacent properties. This has particularly
been a condition of commercial community unit plans.

There has been an increasing concern expressed by neighborhoods
adjacent to Luch development when screening and landscaping has
not been provided in accordance with the approved plans. When
deficiencies have recently been brought to the attention of the
City Commission, it was felt that a revision to the procedures
should be considered to assure that the owner or developer would
install the improvements prior to the occupancy of the develop-
ment. It was also recognized that there will be times when it
will not be possible to complete all requirements by the time
the tenants are ready to occupy a structure and therefore, a
required satisfactory financial guarantee is being considered.

On October 24, 1978, the City Commission instructed the staff
to review the present ordinance requirements and recommend re-
visions to:

(1) Provide the landscaping and screening requirements
be guaranteed prior to the issuance of building
permits;

(2) Provide that landscaping and screening be installed
prior to issuance of an occupancy permit;

(3) Provide for a waiver process; and

(4) Include performance and penalty provisions to assure
compliance.

The Department of Law prepared a draft of a possible ordinance
and returned the same to the City Commission for their information

1" f:,4
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Wichita-Sedgwick County Metropolitan Area Planning Commission
Page 2 - December 14, 1978

at the meeting of November 21, 1978. The proposed ordinance
change would be a provision of the zoning ordinance and as
required by law, it must be advertised and a public hearing
held by the Planning Commission for a recommendation to the
governing body. Without discussion, the City Commission
referred the possible amendment to the MAPC for hearing and
recommendation.

SUMMARY:

This possible amendment to Section 28.04.220 of the zoning
ordinance includes the following changes:

75*54*

1. Requires that the owner furnish a guarantee that
landscaping, screening and other on-site improve-
ments will be made in accordance with approved
plans, such guarantee to be in an amount to be
determined by the Superintendent of Central
Inspection, with a contingency factor of 25% for
inflation and cost overruns. The guarantee if
in any form other than cash or its equivalent,
shall be subject to the approval of the Director
of Law.

(2) it will require that all improvements be made to
the property prior to the issuance of an occupancy
permit.

(3) It establishes a waiver procedure for extending
the time for completion of improvements upon
the showing of unusual circumstances beyond the
control of the owner of the premises.

There has been no change recommended in the penalty provisions as
they are presently in the ordinance as Sections 28.04.240 and
1.04.060 which sets a maximum penalty of $500.00 for each viola-
tion with each day being a separate offense. The penalty ts set
by the courts and ii in accordance with the state statutes.

4 j€r

Robert A. La}tin, Director of Planning

RAL:bbc

cc: Don Anderson, Director of Economic Development
Robert B. Feldner, Superintendent of Central Inspection
John Dekker, Director of Law
H. R. Kuhn, Assistant City Attorney
Dave Furnas, C. P.0. Coordinator

Wichita Area Builders Assn., 730 N. Main, 67203
Wichita Board of Realtors, 626 N. Broadway, 67214
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THE CITY OF WICHITA

OFFICE OF CITY MANAGER DATE November 27, 1978

TO Robert A. Lakin, Director of Planning

FROM Robert G. Finch, Deputy City Manager

SUBJECr Landscaping and Screening
Ordinance

On November 21, 1978, the City Commission referred the captioned ordinance to
the MAPC for hearings recommendation and subsequent return to the City
Commission at a later date. The ordinance was prepared by the Department of
Law based on a prior directive of the Commission. You received a copy of the
October 24, 1978, memorandum from this office outlining revisions proposed by
the Commission and incorporated into the ordinance.

Please bring this ordinance to the attention of the MAPC for consideratiE_in
accordance with the standard procedures.

Robert G. Finch

Deputy City Manager

RGF/tpd
cc: John Dekker, Director of Law

14t
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(Published in the Daily Record on November 29, 1978.) j'.
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OFFICIAL NOTICE

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED.

NOTICE IS HERBY GIVEN, that on Thursday, December 21, 1978, the
Wichita-Sedgwick County Metropolitan Area Planning Commission, in the
City Commission Meeting Room, First Floors City Hall , 455 North Main,
Wichita, Kansas, at 1:30 p.m., will consider the following change in
Title 28, the Code of the City of Wichita, Kansas:

An amendment to Section 28.04.220 of the Zoning
Ordinance pertaining to the issuance of building
and occupancy permits, and the filing of per-
formance guarantees.

4494
01249AI
*;3941
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Copies of the proposed amendment are available upon request from
the Wichita-Sedgwick County Metropolitan Area Planning Department.

The proposed amendment will there be discussed and consi dered
by the Wichita-Sedgwick County Metropolitan Area Planning Commission,
and all persons interested in said matter will be heard at this time
concerning their views and wishes, and any protest against any of the
provisions of the proposed changes of the zoning ordinance will be
consi dered by the Commission as by law provided.

WITNESS my hand and seal this 28th day of November, 1978.

Robert A. Lakin, Secretary
Wichita-Sedgwick County
Metropolitan Area Planning Commission

(SEAL)
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THE CITY OF WICATTA

OFFICE OF DEPARTMENT OF LAW DATE November 13, 1978

TO ROBERT G. FINCH, Deputy City Manager

FROM JOHN DEKKER, Director of Law

suBJEer Proposed Ordinance Revision

In accordance with the directions of the City Commission
of October 24, 1978 and your memo of the same date, the department
of law, in conjunction with the other departments, has drafted the
proposed ordinance revision which is attached hereto. The per-
formance penalties are included in the proposed revision.
Additional penalties are already provided for under the provisions.
of 28.04.240 and 1.04.060 of the City Code. Of course, procedural
requirements of amending the ordinance must be followed.

JOHN DEKKER

DIRECTOR OF LAW

cc: Robert A. Lakin, Director of Planning
Ray W. Bruggeman, Director of Public Works
Robert B. Feldner, Superintendent of Central' Inspection
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ORDINANCE NO.

'Fl=ht
AN ORDINANCE AMENDING SECTION 28.04.220 OF 'I'IlE CODE

OF '1'Ile CITY OF WICHITA, KANSAS, PERTAINING TO· TII]C
ISSUANCE OF BUILDING PERMITS AND CERTIFICATES OF

OCCUPANCY AND COMPLIANCE, AND THE FILING OF PERFORMANCE
GUARANTEICS, AND REPEALING TE ORIGINAL OF SAID SECTION

28.04.220 OF THE CODE OF THE CITY OF WICHITA, KANSAS.

BE IT ORDAINED BY THE GOVERNING BODY OF THE CITY OF WICHITA,

KANSAS:

Section 28.04.220 of the Code of.the City of Wichita,

Kansas, is hereby amended to read as follows:

"Building permits; certificates of occupancy and compliance;

performance guarantees to assure compliance; waiver or extension.

A. The existing use and occupancy of premises shall not be changed

nor shall any building be hereafter erected, enlarged, converted

or altered until a building permit has been issued by the central

inspection superintendent stating that the proposed use of such

land or building or premises complies with the provisions of

this Chapter.

6-3%, f

·B. A certificate of occupancy' and compliance shall be

applied for coincident with the application for a building permit

and shall be issued within ten days after the erection or altera-

tion of such building 21!meniaes shall have been completed, in

conformity with tho provisions of these regulations. A record

of all certificates shall be kept on file in the office of the

central inspection superintendent and copies shall be furnished

on request to any person having a proprietary or tenant interest

in the building affected. No fee shall be charged for an original

certificate applied for coincident with the application for a

building permit; for all other certificates or for copies of any

original cartificato, there shall be a charge of one dollar for ·

ench copy therec>f. Ul=L__No. 19 725, 522.)

'C. A building permit sh.111 not Le issued until the ownor of

the promines shal] 11.ive filed in the office of t.he contra] inspec-

1-in,7 9,1:irn-ini.endent an per·ritial-r, 1-:r,·formanec, c.11}ar.·inteo t.}}al
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landscaping, screening, and other on-site improvements will be
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made in accordance with the plans previously submitted and approved.

The performance guarantee may consist of a corporate surety bond,

a bank letter of credit, cashier ' s check, escrow account or other

like security in an amount to be fixed by the superintendent of

central inspection.

"The amount of such guarantee or security shall be based upon

the estimated cost of improvements, as evidenced by bona fide bids

or contracts, to be guaranteed and may include contingency factors

for inflation and cost overruns in an amount equal to twenty-five

percent (25%) of the estimated cost. The guarantee, if in a form

' other than cash or its equi.valent, shall be subject to. the approval

of the director of law and conditioned upon the actual completion

of such work within a specified time period and prior to the

issuance of the certificate of occupancy and compliancg

"If the required improvements shall not have been installed

in accordance with the pe.rformance guarantee, the obligor and

surety, if any, shall be liable thereon to the City for the cost

of the improvements not installed. In addition to all equitable

remedies to enforce such guarantee, the proceeds of the security

or guarantee may be claimed and used by the City to, secure

completion of the improvements. A written grant of the right

of entry on the premises by the City or its designee for the

purpose of completing the improvements shall be executed by t.he

owner at the time of and in conjunction with the filing of the

performance guarantee.

"D. The amount of any performance guarantee may be reduced

by the governing body by resolution when portions of the improve-

ments have boon completed. The specified time peri.od allowed for

install.ation of the improvements for wh.i ch the performance

gu.,rantee has bcc,n provi.dod may be wai.ved Or extended by the

governi.m.1 bc,dy by resolution wpon an appli.cati.on ,und showing of

>At*PiTSY. :
L
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unusual circumstances boye·-a :ha_controlof-ths_owner_orthe
premises. The order granting the .Jivcr or extension may
direct the issuance of the certificate of occul,2.ncy and compliance
dubject td the provisions or conditions of said order."

The original of Section 28.04.220 of the Code of the City
of Wichita, Kansas, is hereby repealed.

This ordinance shall take effect from and after its passage
and adobtion and publication once in the official city paper.

ADOPTED at Wichita, Kansas, this day of
1978.

MAYORATTEST:

City Clerk

Approved as to form:

John Dekker, Director of Law

-3-
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28.04.220 Certificates of occupancy and compliance. A. The existing

use and occupancy of premises shall not be changed nor shall any building

be hereafter'; erected, enlarged, converted or altered until a building per·
mit has been issued by the central inspection superinten@it stating that
the proposed use of such land or building or premises complies with the

provisions of this chapter. aL,Juv .:40 *4A/la6 -;Ect ._ ....._____
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B. A certificate of occupancy and compliance shall be applied for co- .54
incident with the application for a building permit and shall be issued -A#*
within ten days after the erection or alteration of such building - 1 2 ze....'2'U= . 4.-am

shall have 0-24,1-•--9"Ed_-in-z=B completed, in conformity with theb=.0+ . A ...0 4

provisions of these regulations
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'le«ell.. -- . - record of all certificates shall be kept on file in the office of the central

inspection superintendent and copies shall be furnished on request to any 1*=
.482-14. - person having a proprietary or tenant interest in the building affected. No - . -- . -- 9/Rew

f003 a=ES
=30{2 fee shall be charged for an original certificate applied for coincident with

the application for a building prrmit: for all other certificates or for copies &=i'

*ket of any original certificate. there shall be a charge of one dollar for each
*PX ./.copy thereof.
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THIC CI'f'Y OF WICITITA

i) FIGE OF CITY MANAGER DATE October 24, 1978

TO Johii Dekker, Director of Law

FitoM Robert G. Finch, Deputy City Manager

SUBJECT Landscaping and Screening
Requirements in Co,inection
with Zoning

On October 24, 1978, the City Commission directed the administrative staTf
to review the present ordinance requirements for landscaping and screening
and recommend revisions to:

1) Provide that landscaping and screening requirements be guaranteed prior
to issue of building permits.

2) Provide that landscaping and screening requirements be installed prior
to issue of an occupancy permit.

3) Provide for a waiver process.

4) Include performance and penalty provisions to assure compliance.

Please Work with the involved departinents and divisions to return a report
and proposed ordinance revision for the agenda for the City +Commission
meeting of November 21, 1978.

422=»L
/ 3

Robert G. Finch

Deputy City Manager

RGF/sf
cc: PRobert A. LakiA. Director of Planning

Ray W. Bruggeman, Director of Public Works
Robert B. Feldner, Superintendent of Central Inspection
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