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CU-258 - Foundation, Inc., et al
request Conditional Use Permit
to Establish a Sand & Gravel

Extraction Operation on properti
ioned "R-l" - Suburban Residentin
District. Generally located on
the north side of 21st St.North,
1/4 mile east of Hoover. j
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Map Ne. 5150C Z-

.,...,1.4 Sec. DATA SHEET SCZ-

(2DKDN[3[E, CONDITIONAL USE) cu- 258

Range
Filed ln.1?-R?

ASSOCIATED CASE:
if

APPLICATION DATA: From to
i

1. Applicant: Foundation,-Inc.- Donald 13:Cain, Sr. President. et al 3

Address 8027 W. Kellogg. 67209 Phone 77?-An71

2. Agent: Everett C. Fettis (Engineer: P.E.C.,P.A. - Garv Wiley)
Address 120 So. Market. 67202 Phone 267-7251

3. General Location: North side of 2lst St. North, 1/4 mile east of Hoover. L i
4. Proposed Use:

9 #CEdu /Ah
23% AREA DATA:

1. Acres: 77 9 /3AD ft. by 25-70 ft.)

2. Adjoining Zoning: E "R-1" S "R-1" W "17-1" N "p- 1"

South ·S,A/62£ 61-13. Land Une: East
West.Satr./8. FAM #1021{LM>,0, we.=tth MUDEFC/OrED 1

4. Sketch Plan Land Use is fir:
5. Present Land Use is for: EARD AT

6. Area (is) (is not) platted.

PROCEDURE DATA:

by1. Zoning Committee
2. MAPC Meeting:

Date Action

12-38-11 111. 0O
I

u
.

3. Governing Body (ketky=CitiliUrs - Bd. County Commissioners) 06

Date_
Resolution

NOTES:

T9-214-1 CASE FILE

94?1

M¢GREG
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Map No. 5150C
Sec.

DATA SHEET SCZ-

#4 Twp.
(;00®UeG[& CONDITIONAL USE) CU- 959

Range

ASSOCIATED CASE:

APPLICATION DATA: From
to

Address -aggl-JE.*BalloggjZ,Zfli.
pho»o 722 6071

2. Agent: Everett C. Fettia (Engineer· P E C . PA - f..·ry wi 1 9,
Address 120 So M.rk.P 67909 phO%7-7251

3. General Location: North side of 21st St. North. 1/4 mil p •••r nf Man.Ar

4. Proposed Use:
'g,ZZ/222£,Antch

AREA DATA:

1. Acres: 77 4
j31o ft. by 1670 ft.)

2. Adj oining Zoning: E ,•,p._1,• s "R, 1" w "n r' N "R 1"

3. Land Use: East MEA,·16 pi-,- South Sit/6.E IN,•Al
*Te

4. Sketch Plan Land use is for:
9.1226

5. Present Land Use is for:
Sin Pt-7-'

6. Area (is) (is not) platted.

PHOTO DATA:

Taken by
Date

Time

n

34 35
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WICHITA-SEDGWICK COUNTY
METROPOLITAN AREA PLANNING COMMISSION

CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24, 1983

NOTICE :0 ADJOINING PROPERTY OWNERS:

This is a notice of a request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in opposition to this request. The MAPC will consider the following
case in the City Commission Meeting Room, City Hall, First Floor.
455 North itain, Wichita, Kansas, at its meeting on March 10, 1983,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. eu-253

Conditional Use Permit to Establish a Sand and Gravel
Extraction Operation on Property zoned

"R-1" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T27S,
RlW of the 6th P.M., except the south 50 fc., and except
the south 264 feet of the east 156 feet. Generally
located on the north side of 21st Street North, 1/4 mile
east of Hoover.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,City Hall, or by calling 268-4421.

Robert A. Lakin
Secretary

ect.



WICHITA-SEDGWICK COUNTY

METROPOLITAN AREA PLANNING COMMISSION

CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24, 1983

NOTICE TO ADJOINING PROPERTY OWNERS:

This is a notice of a·request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in Opposition to this request. The MAPC will consider the following
case in the City Commission Meeting Rooms City Hall, FirsT Floor.
455 North Main, Wichita, Kansas, at its meeting on March 10, 1983,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. CU-258

Conditional Use Permit to Establish a Sand and Cravel
Extraction ODeration un P:operty zoned

"R-1" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T27S,
RlW of the 6th P.11., except the south 50 ft., and except
the south 264 feet of the east 156 feet. Generally
located on the north side of 21st Street Worth, 1/4 mile
east of Hoover.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall, or by calling 268-4421.

Robert A. Lakin

Secretary

%%9



WICnITA-SEDGWICK COUNTY

METROPOLITAN AREA PLANNING COMMISSION

CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24, 1983

NOTICE TO ADJOINING PROPERTY OWLERS:

This is a notice of a request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in opposition to this request. The MAPC will consider the following
case in the City Commission Meeting Room, City Hall, First Floor.
455 North Main, Wichita, Kansas, at its meeting on March 10, 1983,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. Cu-258

Conditional Use Permit to Establish a Sand and Gravel

Extraction Operation on Property zoned
"R-1" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T27S,

RlW of the 6th P.M., except the south 50 ft., and except
the south 264 feet of the east 156 feet. Generally
located on the north side of 2lst Street North, 1/4 mile
east of Hoover.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall, or by calling 268-4421.

Robert A. Lakin

Secretary

9?f
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WICHITA-SEDGWICK COUNTY
METROPOLITAN AREA PLANNING COMMISSION

CITY liALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24, 1983

NOTICE 20 ADJOINING PROPERTY OWNERS:

This is a notice of a request for a Conditional Use in your area.
Ag an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in opposition to this request. The MAPC will consider the following
cage in the City Commission Meeting Room, City Hall. First Floor.
455 North liain, Wichita, Kansas, at its meeting on March 10, 1983,

esr

which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. CU-258

Conditional Use Permit to Establish a Sand and Gravel

Extraction Operation on Property zoned
"R-1" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T27S,
RlW of the 6th P.M., except the south 50 ft., and except
the south 264 feet of the east 156 feet. Generally
located on the north side of 21st Street Worth, 1/4 mile
east of Hoover.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall, or by calling 268-4421.

Robert A. Lakin

Secretary
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WICHITA-SEDGWICK COUNTY

METROPOLITAN AREA PLANNING COMMISSION

CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24,

NOTICE TO ADJOINING PROPERTY OWLERS:

This is a notice of a request for a Conditional Use in
As an area property owner, you have the right to appear
Metropolitan Area Planning Commission (MAPC) meeting in
in opposition to this request. The MAPC will consider

case in the City Commission Meeting Rooms City Hall, Fi
455 North Main, Wichita, Kansas, at its meeting on Mar

which will commence at 1:30 p.m. You may appear either
by agent or attorney if you so desire.

CASE NO. CU-258

Conditional Use Permit to Establish a Sand and
Extraction Operation on P:operty zoned

"R-1" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T2
RlW of the Gth P.M., except the south 50 ft., and e
the south 264 feet of the east 156 feet. Generally
located on the north side of 21st Street North, 1/4
east of Hoover.

Additional information concerning this case and official
cedures may be obtained from the Planning Department, 10
City Hall, or by calling 268-4421.

Robert A. Lakin
Secretary
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RESOLUTION

· CASE NO. CU-258
*=/Il:-4/4.lil.

im

MPIT' =
%43.4.9-, 1. : j. 1

A RESOLUTION TO ALLOW EXPANSION OF SAND
- AND GRAVEL OPERATION IN THE "R-1" 141.....I.:=..424*114-:

SUBURBAN RESIDENTIAL DISTRICT ON CERTAIN £41£27£ · I-JA· '2/4/.*af·. r. ,' 11
LANDS LOCATED WITHIN THE UNINCORPORATED
TERRITORY LYING WITHIN THREE MILES OF

40: EITHER THE CITY OF WICHITA, THE CITY OF
HAYSVILLE, THE CITY OF DERBY, THE CITY

OF MULVANE, THE CITY OF VALI,EY CENTER, THE
CITY OF GODDARD AND THAT PORTION OF THE
AREA JUTHIN THREE MILES OF THE CITY OF

CHENEY AS ESTABLISHED BY THE BOARD OF

COUNTY COMMISSIONERS ON OCTOBER 3, 1973,
ALL IN SEDGWICK COUNTY, KANSAS, UNDER
THE AUTHORITY GRANTED BY SECTION 4.A.10.f
AND SECTION 11. E OF THE ZONING RESOLUTION
ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS
OF SEDGWICK COUNTY, KANSAS, ON MARCH 3, 1958,
AND SUBSEQUENT AMENDMENTS THERETO.

:2:*m/Zi

8/1

BE IT RESOLVED BY THE BOARD OF COMMISSIONERS

OF SEDGUICK COUNTY, KANSAS:

'b ·" 9 t'.14(:..***Ii-
*'.  'f C 477?€AW:' :- 1

SECTION I. That after receiving a recommendation from
Wich-ila-Sedgwick County Metropolitan Area Planning Commission and
after said Planning Commission has given proper notice and held
a public hearing as provided by law, and under authority granted
by Seation 4. A.10. f and Section 11. E of the Zonint Resolution,
as amanded, a Conditional Use Permit to allow exphnsion of sand
and gicavel operation in the "R-1" Suburban Residential District
is heneby approved on the lands legally described as follows:

40.The east 1/2 of the southwest 1/4, o f Section 2, T27S,
RlW of the 6th P.M., except the south 50 ft., and except
the south 264 feet of the east 156 feet. Generally

1,7 ky'll)

located on the north side of 21st Street North, 1/4 mile
east of Hoover.

SUBJECT TO THE FOLLOWING: 1 - 7, ,4
E. No stockpiling of sand or storage of equipment

shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2. The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content I
by the Flood Control Division and to form by County
Counselor, providing for the con;truction and/or
maintenenace of a loop levee around the entire
sandpit or portions thereof at such time as deemed
necessary by the Flood Control office or their
successors of office, and shall be constructed in Ue=
accordance with construction specifications, Section m=

r 1 through 4 inclusive,· and maintenance specifications
Sections 1 and 2, of Construction and Maintenance
Specifications as prepared by the Maintenance
Division of the City of Wichita, Kansas; said
covenant shall run with the land and be binding
on all owners, successors and assigns.

-itky_
44{4

4.

I.

A

L. f
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3. The applicant shall proceed in accordance with the 2-

operational sketch plan approved by the Metropolitan
Area Planning Commission, and shall excavate the lake
and fozm the banks as indicated on the approved plan.

1,1.li t//.'///'di

A A minimmut 58-inch high fence shall be constructed
and ma intained along the perimeter of the excavation

area ama plant operation area on no less than 7-foot
steel posts, with posts set not more than 16 feet
apart. The fence may provide for reasonable access
gates installed at the same height and of the same
constwuction as the fence, which gates shall be kept
lockEd except when in use. Such fence and gates shall 
be a minimum height of 58 inches and shall be of the
following types of construction:

El

5

6

7

8

LAP a. A 48" or higher chainlink fence with three wy
or more strands of barbed wire; or

G

L.Eli2322

Ent*901

1#4 1. I .

b. A 48" or higher solid metal or solid masonry
fence with three or more strands of barbed

wire; or

c. A 48" or higher wood fence which may have
cracks or openings not in excess of five
percent of the area of such fence, with three
or more strands of barbed wire.

The term "barbed wire" shall mean any twisted wire
with barbs spaced a minimum of 4 inches apart and
placed at the top of the fence and gates at an angle
not to exceed 160 degrees facing away from the
excavation.

The earth shall be extracted to a minimum depth
of ix feet below the normal water table as

determined by the City-County Health Department.

791

To :provide for bank stablization and safety of
futwe uses, the side slope of the excavation ,$#.'.ge,i.m.
sha.10 be no more steep than five horizontal to
one grertical.

All <af the application area outside of the sandpit
lake shall be graded so as to drain into the lake.

E©74?716=
1,1,3:Ft>:4911/

The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be
maintained.

b. That the grading of the area around the
perimeter of the sandpit lake be maintained
s® as to direct drainage toward the lake.

tfut'

6ei"A37 c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carri out this ulan.

The applicant shall:

L. -21
a. Clear the site of all materials such as rubbish,

concrete, asphalt, junk and equipment, not
associated with the excavation of sand.

79 - .iL.awl/WEI#* 3.Jit=
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b. Submit a restrictive covenant to the Planning
Department in a form satisfactory to County

.=A©*MA. I
legal counsel, providing that no foreign

' matter, such as rubbish, trees, car bodies, etc.
shall be deposited on the application area or
within the excavation after approval of the
co.nditional use by the Board of County
Corrmissioners.

E:i

J.U. ·1·Ile narird.L Uidindge ..UW 511.1.1 De p.,WL=L:Lt:u l.111-,JU':dAJ--

out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifications and standards of these authorities.

t ·:my·,e79?=MinZJif*5 '5 12. All Elopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of graasses which will permit the establishment of a
go06] sod cover to help prevent erosion.

13. The property shall be platted prior to the issuance
of any zoning or building permits, except those
necessary for the sand excavation operation.

14. The applicant shall comply with Conditions 2, 4, 9a
and 9b prior to the publication of the resolution
establishing the conditional use, and within 270
days from the date of approval by the Bbard of County
Com,nission or the conditional use shall) be considered
den:ied and closed.

15. Any violation of conditions attached shall declare
the zonditional use permit null and void.

E€%%1

"0491{1

SECTION II. That upon the taking effect of this
Resolution, ti'De notation of such Conditional Use approval shall
be entered in the Official Zoning atlas on file in the Office
of the County Zoning Administrator and in the Office of the
Wichita-Sedgwick County Metropolitan Area Planning Department.

5592:

i././/-£'...:,tu,aau'l : /..
11. No commercial recreational activities, such as

boating, fishing, skiing, etc., shall be permitted
i--.4-/:7

in the area, unless duly authorized under provisions
of the County Zoning Resolution and amendments Il-
thereto. .4

SECTION III. That this Resolution shall take effect

and be in force· from and after its adoption and publication in
the Official County Paper.

244.Al

452 , im

4-- PASSED AND ADOPTEat Wichita, Kansas, this clclaveofoard County Commis.sj:pners
t'tyu , 19 54 .

. . ji¥.I//#9.

It /

0

404*00< 2- Chairman

266% spraDE€'

-(704 1-_--2-19 , Commissioner

Tom Scott

rAN .-P

14>If %14.:t Fil .

*6¢*»©t

P I.
. . 91-&'r«·91

44>0 1. .2 44'P
: St t ·  to*.,2

f,L:,397'A %. C.,-;t,fl6*zi·$*3tr·Qtt-fG-«'=/dked/*.W#**/*''cALLkiaiULai.*%Ikum ·f ,#*b€tiA·fri-42% 4
' I:¢ ': ':ij 71 ·:flt:·6'.'. ./I'll.'ll'll'll'.t#i: *ME

Uk

Commissioner F

·»2..£ /d=ki-20 .1.. .;'i. I1-=Bk...2ae.*·-,t.-*.i..2. _



e

:p ·.,florb40ri-·IC f#ite, County C.t€k

Approved as to form by County Counselor

L_7

rA-,William D. Rustin, County Counselor
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DATE: July 13, 1984

Jack Galbraith, MAPO
2@*

TO

FROM: Ron Worley, Zoning Administrator
.€:44*CU-258SUBJECT:
t.f44

This date I toured the fence at this site, and found it satisfactory and
in compliance with condition #4 in the MAPC recommendations.

>i.34*.

Also condition #9a has been complied with and I believe that you could
now proceed to publish resolution #CU-258.

RRW:ls

RE©myED
JUL 1 8 1984

METROPOLITAN PLB , ·· ·
ROUTE f-] ..-_._

31*Fe
1.2+1'NN

3.43:

ii.

1•I·'A'J " 2194+2'•'43 fit fi.**14·*M»?.7 .-40,468 8,·J· 1

1": /49 +Sk'·'*R,i»«14':·.1.<-4:*,26»#42*14317
.:·H-'9:-%·' # ··
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DATE:_ May 4, 1984

TO· CU-133 & CU-258 File

FROM Ron R. Worley A\

SUBJECT: Fence

Friday, May 4, 1984 - visited the sand pit site about 11:00 a.m.. Fence
is under construction, about 12 finished.

Note: Need barbed wire on gates.

RRW:ls

MAY 8 1984
METROPOLITAN PLANNING:
ROUTE E

...4

L
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Dear M

Attach

of MAP

time t

terms

RRW:ls

CC:

h

t.
f

L.&1: ./.•1:m»92'rn.

%24. r

t. 1

iiI

COUNTY OF SEDGWICK
DIVISION OF BUILDING INSPECTIONS

PLANNING AND ZONING

Ron R. Worley
Division Director

0*68

1248 S SENECA. WICHITA. KANSAS 67213-4498 • TELEPHONE 268.7951

February 17, 1984

RECTEHWED:. Fettis, Attorney
120 South Market, Suite #504 FEB 2 3 1984
Wichita, KS 67202

METROPOLITAN PLANN:NG
Re: CU-258 and Foundation, Inc. ROUTE 0 2 4,1

UFettis:

As County Zoning Administrators I am writing to you with reference to
the application for CU-258 (amendment to CU-133) filed by you as agent
for Foundation. Inc.

U

4

ed is a copy of a letter, dated June 22, 1983, from Jack Galbraith
D. In his letter he sets out a date of March 18, 1984, at which
he sand pit operation is to be in total compliance with all of the
of CU-258.

Please be advised that as of this date the operation is not in compliance
with the terms of the CU and your client now has approximately 30 days
remaining in which to bring the property into total compliance.

If this operation is not in compliance by March 18. 1984, I will be
required to bring this matter to the County Commissioners for their
consideration.

If you do not represent this client or are not authorized to accept
this communication, please advise me accordingly.

If I may furnish any additional information, please feel free to contact
me at 268-7951.

Sincerely yours,

I I

02:h,-

Zoning Administrator

?ZED¢f,022.

Donald P. Cain, Presi dents Foundation, Inc.
3%%4*:8027 West Kellogg, Wichita, KS 67209

Jack Galbraith, Chief Planner, MAPD

.te .. ... 1
- U.
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September 16, 1983 7%il

Metropolitan Area
Mr. Ron Worley

SEP 2 0 1983
Planning Commission METROPOLITAN PLANNING M,'ts\Rk1248 South Seneca

ROUTE O -Wichita, KS 67213

RE: CU-258 Conditional Use Permit

Dear Mr. Worley:

Reference is made to our letter of August 24, 1983 regarding the
violations pertaining to the above Conditional Use Permit.

4131
Tn addition to the violations cited in that letter, which continue,
we have now been advised that the operator lick; escavated to a posi-
tion woll within the 75-foot setback required under CU-258 in
complete violation of the law. We again advise you that this is
endangering the residence located on Mr. Eisenring's property.
We again demand that you take immediate action to insure that the
present operators comply with the law. I[ you do not take immediate
action to insure said compliance, legal action will be filed without
Further notice to you. You should be governed accordingly.
Very truly yours,

LAMBDIN & KLUGE, CHARTERED

Donald E. Lambdin

DEL:jed

cc: Mr. Victor Eisenring
Mr. Jack H. Galbraith
Mr. Donald Gragg

Tom Scott

Mr. Jack Spratt

·§12;tu'



T.AW OFFICES OF

AUG 2 5 1983
LAMBDIN & KLUGE

METROPOLITAN PLANN,NGbIbia.LD I. LAMBILN
en'BT/¥11/

WILLIAM F. KLUGE. 1/
830 NORT. MAIN

r. 0. BOX 43/maile. Svololl
WIC....ANSA' 0720'DAVID N. JOENSON

M. DAVID 'ACHARIAS 33//265·lili JOAN E. bAMMANN. PLB

August 24, 1983

Mr. Ron Worley
Metropolitan Area

Planning Commission
1248 South Seneca
Wichita, KS 67213

RE: CI]-258 Conditional Use Permit to Allow
Expansion of Sand and Gravel Operation

Dear Mr. Worley:

As you are aware, the undersigned represents Victol· B. Eisenring,
whose property butts the property described in the above referencedConditional Use Permit.

As you are, or should be, aware, the above referenced Conditionalt Use Permit has not been legally adopted by the County Commission.
{By way of example and not limitation, the Ordinance adopting the
same has never been published, the conditions upon which the Permit
is contingent have not been satisfied and the County Commission's
scheduling of the public hearing on the same lacked any effective
notice to Mr. Eisenring and is accordingly invalid.)

At best, only the prior Conditional Use Permit remains in effect.
Under the terms of that Permit, the operator is prohibited from exca-
vations within 200 feet of an adjoining property line. Nevertheless,
the present owner, in complete violation of the law, has excavated
to within 75 feet of Mr. Eisenring' s property line, thus endangeringthe residence located thereon.

On the basis of the foregoing, we demand that you take immediate
act on to insure that the present operators comply with their exist-
ing Permit. We have advanced our calendar seven (7) days at which
time a legal action will be filed in the United States DistrictCourt.

.fat
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ff,Cul HELP 60[DWILL
$' 071 ICES /2

HELPLAMBDIN & HI.UGE
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)
111€ 1·11,Nnir.APPED E

CILARTERED

830 NOR·rn MAIN

P. O. BOX 434

Wic/]TA. I. 0-201

Mr. Jack H. Galbraith
Chief Planner

Metropolitan Area
Planning Commission

454 North Main - 10th Floor
Wicnica, KS 6/202
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Mr. Ron Worley
Auguit 24, i983
Page 2

Thank you for your assistance in this matter. If you have any ques-tions or comments, please do not hesitate to call.
Very truly yours,

LAMBDIN & KLUGE, CHARTERED

1@-0-'

David N. Johnson

DNJ:jed

Mr. Donald Gragg
Mr. Tom Scott

W I

Mr. Jack Spratt

r
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Put€l
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LAW OFFICES OF 1 - 1117 HtE{11<,AVED CLAMBDIN & 1£LUGE
C.....RED

630 NORTII MAIN

I. O. BOX 434

.ic........ 6-20.

Mr. Jack H. Galbraith
Chief Planner

Metropolitan Area
planning Commission

454 North Main - loth Floor
wichita, KS 67202
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WIr'HITA-SEDGWICK COUNTY METROPOLITAN AREA PLANNING DEPARTMENT

COMMUNITY DEVELOPMENT DIVISION

Public Inquiry Slip

NAME 20. 2
PHONE 993

AO-Ay
-1 312-

DATE ) 0$3
PHONE 1 COUNTER_

PROPERTY LOCATION 4 900 W · ZA Fit MAP # 5/50 C,

0£142.e, CLU- 157

NATURE OF REQUEST:

CITY ZONING COUNTY ZONING CONDITIONAL USE ,·32
PLAT LOT SPLIT BZA

VACATION DEDICATION STREET NAME CHANGE

REMARKS:

V L U.6/ 6 f., 02 -,4 9'3 £'Lu S.IG,u..tili,9,»
UN QL&-4.3:,cah. t t..OcAL 7 15' 4-thEL»Cr raf;;04 1463
14-.L---*/ 1-6 *2 4.1-1 «L. blb ,·a, 4,„12& .
4 Al€> 4-0- ir.alj·-·-t@al A .-€ *-4 ,=4 4 l.,4,-th
BOO C i- 5 0**4 74) cau. id 61£64:/ 744.L
24#4 »e 0.6.0 10£04-0£ AwK>

9--lw li- WwLMiC *461.3 d J4fTZA
01.4-U .fu 1-40 (9»'./p>g rU>

ROUTE TO:

GALBRAITH V SHIRKEY_- NEWBY- RICHTER- DOBSON- MEEK
ech--_STOCKWELL RETURN Togi?47,1.,X£...4--LAKIN

COMMENTS:
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WICHITA-SEDGWICK C,UNTY DATE

June 22, 1983

METROPOLITAN AREA PLANNING DEPARTMINT

TO Donald C. Gisick, City Clerk

FROM G. Lynn Shirkey, Junior Planner

SUBJECT CU-258 - Sand and Gravel Extraction Operation.
Generally located on the north side of 21st
Street North, 1/4 mile east of Hoover.

Attached are copies of two Covenants which were conditions

of approval on the above captioned case, by the Board of
County Commissioners at their meeting of June 22, 1983.
These covenants should be filed directly with the Register
of Deeds, with the cost being billed to the Planning
Department.

RECE/V€61G. Lynn Shirkey  OFFICE OF 0117 CLE. 1Junior Planner

JUN 23 75.
GLS;el

Attachments

JUL 1 4 1983

METROPOLITAN PLANNING
ROUTE D
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RECEIVED
OFFICE OF CITY CLERK
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jUL 7
COVENA LAND

A-

BETE F. McCARTOF DEE. 2 0
REG51ER

FOUNDATION, INC., owner of the following described

to-wit:

The east half of the Southwest Quarter of
Section 2, Township 27 South, Range 1 West
of the 6th Principal Meridian, Sedgwick County,
Kansas, except the east 165 feet of the south
264 feet thereof and except the south 50 feet
thereof for road.

does hereby make the following declaration of restrictions,

limitations and use of said realty, and that said €41

declaration shall constitute covenants running with the land

and shall be binding upon all owners and their heirs,

successors and assigns:

If the construction of a loop levee is de-

emed necessary by the County Department of
Public Works, or its successors of office,
in connection with conducting operations for
the removal of sand and gravel from the pre-
mises, the fee owner agrees to construct and
maintain a loop levee on the premises at
such a location as the County Department of
Public Works may direct, in accordance with
construction specifications, Sections 1
through 4, inclusive, and maintenance
specifications, Sections 1 and 2 of Con-
struction and Maintenance Specifications as
prepared by the County Department of Public
Works.

The above restrictions and agreements shall be deemed

covenants running with the land and shall not be amended,

deleted or changed without written consent of the County
31+61

Department of Public Works, or its successors of office.
t

In the event of the failure by the undersigned or any

successors k title to fulfill the obligation set forth -4<
above within sixty (60) days after receipt of written notice

from the County Department of Public Works, or its

successors of office, then the appropriate governing body

may order such work done and maintained and charge the

entire cost o. c.uc„ const.uc:.6.1 and mai„ucinance as a .

lien against said realty to be collected and foreclosed in

the same manner as a mortgage is foreclosed.

fer
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This instrument shall be recorded in the Office of the

Register of Deeds in Sedgwick County, Kansas, so as to
4,

appear in the chain of title of said realty.

EXECUTED this'Ai_ day of 1983.

FOUNDATION, INC.

ACIL.

WANDA CAIN, Authorized Officer

ACKNOWLEDGMENT

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED. that on thiscl.__ day of 1110,1 tk L *¢612

1983, the undersigned, a notary public, in and for the

County and State aforesaid, came WANDA CAIN, who is

personally known to me to be the same person who executed

the foregoing instrument of writing, and such person duly

acknowledged the execution of the same.

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, the day and year last above

written.

ST/.C Im-

SEDGLICA COUNTY, P
Notaly yublic

-3

My Appointment Expires:

4 /9
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RESTRICTIVE COVENANT

KNOW ALL MEN BY THESE PRESENTS: That

The undersigned, FOUNDA'PION, INC., does hereby impose
upon the following described real property, to-wit:

The east half of the Southwest Quarter of
Section 2, Township 27 South, Range 1 West
of the 6th Principal Meridian, Sedgwick
County, Kansas, except the east 165 feet of
the south 264 feet thereof and except the
south 50 feet thereof for road.

covenant to run with the land as follows:

4*- 1
1. No foreign matter, including but without limitation

to, rubbish, trees, car bodies or other trash shall be
*.23-m deposited on the above described real property or within any

sand pit excavated thereon.

The covenant herein contained shall be binding upon the
undersigned, his successors in interest and assigns. The

said covenant may be enforced in any appropriate action in
any Court having jurisdiction thereof by the City of
Wichita, the County of Sedgwick or any member of the public
in whose favor and for whose benefit this covenant is made.

All=
IN WITNE WHEREOF, we have hereunto set our hands this
day of Airh j , 1983.

FOUNDATION, INC.

By--2-A t: 6. 06-Ll U
WANDA CAIN

Authorized Officer

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on thisc#12_ day of
1983, before me, the Undersigned, a Notary Pub. and for

the County and State aforesaid, came WANDA CAIN, personally
known to me to be the idential person who executed the
within and foregoing instrument and acknowledged to me that
she executed the same as her free and voluntary act and deed
for the uses and purposes therein set forth.

Eff94
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-- lotIN WITNESS WHEREOF, I have hereunto set my hand and
official seal the day and year last above writter

JOYCE N. SH;R'·'77 1 1114-11 STATE No ur / ' 
SEDGi.·:CK C,Jill, Notaq# PablicLE€rr. EXP.*€26 UMy Appointment Expires:

2122
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June 22, 1983

Donald C. Gisick, City Clerk

. -'. 94*20 G. Lynn Shirkey, Junior Planner

CU-258 - Sand and Gravel Extraction Operation.
Generally located on the north side of 2lst
Street North, 1/4 mile east of Hoover.

Attached are copies of two Covenants which were conditions
of approval on the above captioned case, by the Board of
County Commissioners at their meeting of June 22, 1983.
These covenants should be filed directly with the Register
of Deeds, with the cost being billed to the Planning

rlhf·*
Department.

444*ji>pa:Afl G. Lynn Shirkey
Junior Planner

GLS;el

Attachments
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WICHITA-SEDGWICK,•p UNTY
DATE

June 22, 1983

METROPOLITAN AREA PLANNING DEPARTMENT
1.3/Y-I...................

To Ron Worley, Cc,unty Zoning Officer
imililillilliallialillillim
82 "- W;.a-,L-;4==ze.UM,6;=laa.jamj

FROM Jack H. Galbraith, Chief Planner

SUBJECT CU-258 - Conditional Use to permit sand and gravel
extraction operation. Generally located on
the north side of 21st St. North, 1/4 mile
east of Hoover.

The above captioned case was considered by the Board of County
Commissioners on June 22, 1983. Their action was to recommend

the approval of the request subject to conditions 1 - 15, as
recommended by the Planning Commission and as indicated on the
attached minutes of the Planning Commission. Please note that

conditions 2 and 9b have been complied with. The conditions
remaining are #4 "fencing", and #9a "Clearing the site of all
materials such as rubbish, concrete, asphalt, junk, and
equipment, not associated with the excavation of sand."

Condition #14 requires that all the above conditions shall be
complied with prior to publication of the Resolution of ap-
proval; and that if they are not complied with in 270 days,
this case is to be considered denied and closed. The date of

compliance is March 18, 1984.

At such time as the applicant advises you that all conditions
are in compliance, and you agree, please advise us and we will
publish the resolution making this conditional use effective.
Attached are two copies of their approved plans.

If you have any questions, please call.

043°

*.1.-p

ity*ze
321%*
9--$

Jack H. Galbraith
Chief Planner

JHG:el

Attachments

ec: Everett C. Fettis, Attorney, 120 S. Market, Wichita 67202
Donald P. Cain, President, Foundation. Inc.

8027 West Kellogg, Wichita 67209
Thomas E. Brown, Attorney, 3829 W. 13th, Wichita 67203
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BOARD OF SEDGWICK COUNTY COMMISSIONERS

PROCEEDINGS

MEETING OF 'IHE BOARD OF COUNrY 00+USSIONERS

SPECIAL MEETING

JUNE 22, 1983

AGENDA

A. Call Meeting to Order at 10: 00 a.m.

B. Roll Call

C. Metropolitan Area Planning Department. Presented by Rolert A. Iakin,
Director.

Request for Conditional Use Permit:

Case #CU-258. General Iocation: North side of 2lst Street North

in an area & mile east of Hoover Road. Request by Foundation Inc.
to amend CU-133 to permi t the extraction of sand and gravel in a
configuration different tran that originally approved.

ACTION: 1. Approve the request; or
2. Disapprove the request

·frey?

tte



7/ COVENANT RUNNING WITH THE LAND

FOUNDATION, INC., owner of the following described

realty, to-wit:
The east half of the Southwest Quarter of

Section 2, Township 27 South, Range 1 West
of the 6th Principal Meridian, Sedgwick County,
Kansas, except the east 165 feet of the south
264 feet thereof and except the south 50 feet
thereof for road.

-=3 1

.frt'.f .til
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»de·2.9.· 54 > 4 (•..1 :.1 'f

does hereby make the following declaration of restrictions,

limitations and use Of said realty, and that said

declaration shall constitute covenants running with the land

and shall be binding upon all owners and their heirs,

successors and assigns:
4

If the construction of a loop levee is de- @
emed necessary by the County Department of 9

' Public Works. or its successors of office,

in connection with conducting operations for 1

the removal of sand and gravel from the pre-
mises, the fee owner agrees to construct and 4
maintain a loop levee on the premises at i
such a location as the County Department of 4
Public Works may direct, in accordance with
construction specifications, Sections 1

through 4, inclusive, and maintenance -5

specifications, Sections 1 and 2 of Con- 3
jstruction and Maintenance Specifications as

prepared by the County Department of Public
Works.

$ 1

09 44

te-& .''I '/
Jrl•aa&
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Aff*>. 1

The above restrictions and agreements shall be deemed

covenants running with the land and shall not be amended,

deleted or changed without written consent of the County

Department of Public Works, or its successors of office.

In the event of the failure by the undersigned or any

successors of title to fulfill the obligation set forth

above within sixty (60) days after receipt of written notice

from the County Department Of Public Works, or its ial,"a"/dilium.d
. successors of office, then the appropriate governing body

4 may order such work done and maintained and charge the

entire cost of such construction and maintenance as a first

lien against said realty to be collected and foreclosed in

the same manner as a mortgage is foreclosed.

138
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This instrument shall be recorded in the Office of the  .

Register of Deeds in Sedgwick County, Kansas, so as to

appear in the chain of title of said realty.

LAILLUT.U .... Udy ul 1/03,

FOUNDATION, INC.

WANDA CAIN, Authorized Officer

ACKNOWLEDGMENT

STATE OF KANSAS, SEDGWICK COUNTY, ss:

BE IT REMEMBERED, that on thisc@.. day of 'hlat/A }

1983, the undersigned, a notary public, in and for the

County and State aforesaid, came WANDA CAIN, who is

personally known to me to be the same person who executed

the foregoing instrument of writing, and such person duly

acknowledged the execution of the same.

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, the day and year last above

written.
1

f-JOYCE-N.SRTSREYM
STATE NOTARY FUS).IC 1 SEDGWICK COUNTY, Kt,flpt- Nota09 lublic

My Appointment Expires:

-1.0

.+14



RESTRICTIVE COVENANT

KNOW ALL MEN BY TIIESE PRESENTS: That

The undersigned, FOUNDATION, INC., does hereby impose
upon the following described real property, to-wit:

The east half of the Southwest Quarter of
Section 2, Township 27 South, Range 1 West
of the 6th Principal Meridian, Sedgwick
County, Kansas, except the east 165 feet of
the south 264 feet thereof and except the
south 50 feet thereof for road.

covenant to run with the land as follows:

1. No foreign matter, including but without limitation
to, rubbish, trees, car bodies or other trash shall be
deposited on the above described real property or within any
sand pit excavated thereon.

2%64>

The covenant herein contained shall be binding upon the
undersigned, his successors in interest and assigns. The
said covenant may be enforced in any appropriate action in
any Court having jurisdiction thereof by the City of

.

Wichita, the County of Sedgwick or any meinber of the public
in whose favor and for whose benefit this covenant is made.

IN WITNE44 WHEREOF, we have hereunto set our hands this
, 1983.

"L
FOUNDATION, INC.

WANDA CAIN

Authorized Officer

STATE OF KANSAS, SEDGWICK COUNTY, SS:

BE IT REMEMBERED, that on thise;!16£ day 9411983, before me, the undersigned, a Notary publfcOTh and for
the County and State aforesaid, came WANDA CAIN, personally
known to me to be the idential person who executed the
within and foregoing instrument and acknowledged to me that
she executed the same as her free and voluntary act and deed
for the uses and purposes therein set forth.

IN WITNESS WHEREOF, I have hereunto set my hand and
official seal the day and year last above written.

2·

JOYCE N. SHIR':EY 1
STATE NOTARY i 1'·.13

SEDG.UCK COUNT;'..'7:25 Notau¥ Ptiblic
MY APPT. EXP. 0

My Appointment Expires:

11Ar 1- 49 j M? 55/



RECOMMENDATION FROM METROPOLITAN AREA PLANNING COMMISSION TO
BOARD OF COUNTY COMMISSIONERS

17
REQUEST FOR CONDITIONAL USE PERMIT

CASE NO . CU-258 CONSIDERED BY MAPC: 3-10-83

REQUEST E'OR: Conditional Use Permit

REASON FOR EQUEST (AS PROVIDED BY APPLICANT) :

"To allend CU-133 to permit the extraction of sand and
gravel in a configuration different from that originally ./Aimm....1...m#
approved."

GENERAL LC<ATION: North side of 2lst Striet North in an area 1/4
mile east of Hoover Road.

LEGAL DES©EPTION:

(See excerpt from Planning Commission minutes of c.

tlardh 10, 1983)

APPLICANT: Foundation, Inc., et al, 8027 W. Kellogg
AGENT FOR APPLICANT: Everett Fettis, attorney, 120 South Market.

PROTESTOBS C LIST AGENT ) IF ANY: Victor B. Eisenring, 4620 W. 21st
Street South. 93356%.

SURROUND I NE ZONING : North, East, South andr tiest, " R-1"

LAND USE = Existing, Sandpit, oil well & storage tanks; North, Undeveloped; f,lig
Last, bandpit &· undeveloped; South, Single-family; West, Single-family
and wrack.img yard.
PLANNING lMMISSION RECOMMENDATION:

That this application be approved subject to the following conditions:
(See excerpt from Planning Commission minutes of March 10, 1933).
Gardner moved, Hansen seconded and it carried unanimously. One vacancv.

4-1 -1

>seig¥

CTION: 1. Concur with the findings of fact of the Metropolitan Area
.Flanning Conmlission, approve the application subject to the recommended
cnnuitions and adopt a resolution establishing the conditional use; or

2. Take such action as the County Commission deems appropriate.

t



Document Name:

CU-258 REF 3-10-83

Requestor's ID:
OP2PLAN

Author's Name:

Document Comments:

-69
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EXCERPT FROM PLANNING COMMISSION MINUTES OF MARCH 10, 1983

5. Case No. CU-258 - Foundation, Inc., et al request Conditional Use
4,5 .41

Permit for the east 1/2 of the southwest 1/4, of Section 2, T27S,
Rl W of the 6th P.M., except the south 50 ft., and except the south
264 feet of the east 156 feet. Generally located on
the north side of 21st Street North, I/4 mile east of Hoover.

GALBRAITH pointed out land use, zoning, and showed slides of the
general area. He reviewed the following staff report:

COMMENTS:

1. The following items should be considered by the Planning
Commission in making findings of fact:

f.%9.34
....%. g l.

73*%3§

I

fO f

444%4%

The applicant is requesting a Conditional lJse Permit to permit the
extraction of sand and gravel in a configuration different from that
originally approved by the Board of County Commissioners on
August 4, 1974 (CU-133) for a tract of land zoned "R-1" Suburban
Residential and located on the north side of 21st Street North, 1/4
mile east of Hoover.

On November 4, 1982, the Planning Commission considered this
application. After considerable discussion as to whether the
applicant as an equitable owner and contract purchaser was
authorized to file the application, action of the Commission was to
defer the case until a pending lawsuit was settled by the court.

- By letter, dated August 25, 1982, the applicant was advised by the
County Zoning Administrator that a number of the conditions of
approval of CU-133 were not being complied with. Among the
violations cited was the storage of a considerable number of barrels
on the site. As of this date the Health Department advises that the
illegal deposit of paint barrels has not been resolved on this
property. The barrels have not been removed and the new owner

9,tm--,-1-

shouid be prepared to advise the Planning Commission of the ..Millischedule for having this property comply with all County
regulations.

- - - An Operational Plan and a "sketch" Redevelopment Plan has been
submitted with the application. Although the operational plan
appears to be acceptable, the proposed sketch for residential

1.=za redevelopment fails to take into account lot area requirements of the
"R-1" zoning district. It should be pointed out that the area in
which subject property is located is not projected for urban
development due to the existing high water table and therefore any
determination of actual lot size and area would have to be reserved

until such time in the future the actual redevelopment and platting ;24

of the property occurs.

. Ask

e ..1,-,4.-:...'.-

 ':€**'
1 .,, ·r':-LUE©

A rerommendation of approval by the Planning Commission should be
subject to the following recommended conditions:

1. No stockpiling of sand or storage of equipment shalt occur
within 50 feet of any property line or within 100 feet of any
public right-of-way.

»ill2. The applicant shall submit a restrictive covenant to the
t*hitz:.iPlanning Department, approver{ 25 to content by the Flood

Control Division and to form by County Counselor, providing *1!for the construction and/or maintenance of a loop levee around hi*194427

the entire sandpit or portions thereof at such time as deemed ;299
4.Ak•re;

necessary by the Flood Control office or their successors of »»Pry>*
office, and shall be constructed in accordance with
construction specifications, Section 1 through 4 inclusive, and
maintenance specifications Sections 1 and 2, of Construction
and Maintenance Specifications as prepared by the Maintenance

114,3 0.·,
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Division of the City of Wichita, Kansas; said covenant shall
run with the land and be binding on all owners, successors Ilipand assigns.

The applicant shall proceed in accordance with the operationat
sketch plan approved bv the Metropolitan Area Planning
Commission, and shall excavate the lake and form the banks as
indicated on the approved plan.

05%

A minimum 58-inch high fence shall be constructed prior to the
beginning of the excavation operation and shall be maintained
along the perimeter of the excavation area and plant operation
area on no less than 7-foot steel posts, with posts set not
more than 16 feet apart. The fence may provide for
reasonable access gates installed at the some height and of the .....
same construction as the fence, which gates shall be kept .=
locked except when in use. Such fence and gates shall be a All'll"/I

minimum height of 58 inches and shall be of the following types          €====of construction.

26

a. A 48" or higher chain link fence with three or more

three or more strands of barbed wire; or
*mtigimi

strands of barbed wire; or

b. A 48" or higher solid metal or solid masonrv fence with

"Fly W.*

c. A 48" or higher wood fence which may have cracks or
openings not in excess of five percent of the area of such
fence, with three or more strands of barbed wire.

The term "barbed wire" shall mean any twisted wire with barbs
spaced a minimum of 4 inches apart and placed at the top of
the fence and gates at an angte not to exceed 160 degrees
facing away from the excavation.

5. The earth shall be extracted to a minimum depth of six feet
below the normal water tab!e as determined by the City-County
Health Department.

legg./.*I.
50<f

6. To provide for bank stablization and safety of future uses, the
side slope of the excavation shall be no more steep than five
horizontal to one vertical.

7. All of the application area outside of the sandpit take shall be
graded so as to drain into the lake.

8. The sand plant operator shall be responsible for:

@494

eaniff:'ada

a. Insuring that the loop levee elevation be maintained.

b. A 48" or higher solid metal or solid masonry fence with
three or more strands of barbed wire; or

44441-24441
r.444

-2312/2"Al'b-1.11

L.-A

c. A 48" or higher wood fence which may have cracks or
openings not in excess of five percent of the area of such 4
fence, with three or more strands of barbed wire. 4==mt

The term "barbed wire" shall mean anv twisted wire with barbs
spaced a minimum of 4 inches apart and placed at the top of
the fence and gates at an angle not to exceed 160 degrees
facing away from the excavation.

35m
9. The applicant shall submit a restrictive covenant to the

Planning Department in a form satisfactory to County legal
counsel, providing that no foreign matter, such as rubbish,

?
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trees, car bodies, etc., shall be deposited on the application
area or within the excavation after approval of the conditional
use by the Board of County Commissioners.

i....<S.: B. 1 .

WN¥ 225« ...· ···'

.m€%494*433%

' r.2
-?VE, % .

 =../ 1:>t#936.AlkW.1

i ''id';,1.:.64:8.$

4324 3?mp

1*314'i»Ame

77, 13134.

10. The natural drainage flow shall be protected throughout the
area. Any improvements made in the natural drainage or any
obstruction or diversions shall meet with the approval of the
Flood Co:itrol Office and the County Engineer and shall be
according to the specifications and standards of these
authorities.

11. No commerciat recreational activities, such as boating, fishing,
skiing, etc., shall be permitted in the area, unless duly
authorized under provisions of the County Zoning Resolution
and amendmentsthereto.

12. All slopes shall have vegetative covering consisting of a
perennial drouth resistant grass or combination of grasses
which will permit the establishment of a good sod cover to help
prevent erosion.

13. The property shall be platted prior to the issuance of any
zoning or building permits, except those necessary for the
sand excavation operation.

14. The applicant shall comply with Conditions 2 and 9 prior to the
publication of the resolution establishing the conditional use.

15. Any violation of conditions attached shall declare the
conditional use permit null and void.

»34139%
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GALBRA1TH stated that in 1971 the Planning Commission and
County Commission considered a conditional use request to extract sand
from this site. In November 1982 an application was filed that requested
approval of an expanded excavation area. The action of the Planning
Commission was to defer the case pending some litigation between the
previous owner and the applicant. He said that the litigation had to be
completed so that it could be decided if the contract purchaser had the
right to file an application. He said that he was advised that part of
the litigation had been settled out of court. As late as yesterday, he
was advised that a closing had occurred and that the contract purchaser
is now the title owner. GALBRAITH said that it was his impression that
the case was ready to be heard today, however before he presented the
case. he wanted to see if that was the case.

t+99-3-

BAYOUTH asked the applicants' attorney to step to the podium. He
asked Everett Fettis, attorney representing the applicants, if they have
t.he right to file this case.

GARDNER arrived.
.5.=1&12'*At

A.A

FETTIS said that he was advised by Security Abstract at noon
today that the deeds had been recorded and that his ctient is now fee
title owner of both sandpits that are scheduled for consideration today
and they were ready to proceed.

«bft: -

WILSON asked if the owner was satisfied that this has been settled.

He said he was supposed to have the money and there were court orders 1
VICTOR B. EISENRING, previous owner said he was not satisfied. 21

where this would be sent. He stated that he did not want a thing done 
on this case until it is all signed and he gets his hands on the money. h

EM

BAYOUTH asked how did the abstract company get involved. J

i:.J
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FETTIS said he was told by the abstract company that the deal had
been closed yesterday afternoon. It was too late to get to the bank but
they sent the money to the bank this morning. He was told today that
the deeds were recorded at 12:20 p.m. today. He said his client now

was the fee title owner of this land. Mr. Eisenring's r.oney, as far as
he knew, was at the bank.

.

BAYOUTH suggested that the case be heard, 7

WI LSON commented that the reason this case had been deferred was

because the Planning Commission did not want to assume any liability for
making a decision on a piece of property that they might not have the
right to do. He asked if the City Attorney or anyone else has said that
the Commission has the right to proceed even if not the fee holder or
title holder of this property.

GALBRAITH explained that staff was apprised after the last consid-
eration of this case by legal counsel that the case should not be
considered as long as it was in litigation and there was a dispute of
ownership. If the deed has now been registered in Mr. Fettis' client's
name, that should resolve that problem.

LOFTON asked Mr. Eisenring if, since he was the owner of the 1 K
land, he had an attorney representing him on this case.

EISENRING said yes.

FETTIS said that he had been advised that Mr. Eisenring had
signed his deeds a long time ago and that they have been in escrow at
the United American Bank. The bank turned them over to Security this
morning and they have been recorded. Mr. Eisenring's attorney called
Mrs. Wassil at Security and said that he had paid the bank off they
have the deeds.

LAKIN commented that at one time staff had been advised by the
attorneys that the case was complete and that the money was being paid
over, but sorr.how the word has never been transmitted clearly to Alr.
Eisenring. LAKIN said his first inclination, since it is in dispute and
that is the way it was last time,is that it be passed over until it is
completed and ask Mr. Eisenring to have his counsel present at the next
meeting.

MOTION: That the Planning Commission defer
imi-Fie-fter for two weeks. Witson moved,
Lofton seconded.

'7'll

TOM BROWN, attorney representing Foundation, Inc., stated the
District Court made an order in this case clearing the title. He said
that the court also made an order that Mr. Eisenring was not to make
any legal objection as a legal owner of this propertv. The money was
ordered to be paid in a certain way, and it has bee„ paid. He said he
suspected that where Mr. Eisenring has a failure of communication is
with his bank. He owes some money at the bank and before Security
Abstract got the deeds, they had to pay the full amount of money due
on the escrow contract. Mr. Eisenrinct owed more money on the
property than he received from Foundation, Inc. He had to do some
manipulation with his own bank in order to ciear tizie. BPOWN explained
that may be why Eisenring was not receiving dollars in his pocket. He
said that he did know, as a matter of Court record, that the judges
ordered that this title be cleared, and also ordered that Mr. Eisenring
make no legal objection at this hearing as a legal owner. He said that
does not keep him frcm making an objection as a surrounding landowner.

MOORE asked when did the court rule.

BROWN said Februarv 23.

4 0@K.
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EISENRING explained why he owed money at the bank. He further
stated that he had not seen any court orders where he had to sign or
what judge issued the order or anything.

24fs**

VOTE ON THE MOTION: It failed by a vote of 4 in favor 70 -
(Bayouth, Gardner, Moore, Parsons and Goebet ) .One t
(Wilson, Lofton, Hansen and Chisholm], and 5 opposed 4
vacancy. 1

GALBRAITH continued with the presentation of the case. He said -that some months ago when staff was first contacted by the new fee title
owner, it was pointed out that there was some excavation occurring out-
side of a previous approved excavation line. They simply inquired how
they might remedy that and his answer at time was either fill to get into

conformance, or file a new application. That prompted their filing a new application as a contract purchaser because they have the right to file
an application to amend a previous action of the County Commission. He
said that was essentially what they have done. They have filed a new
site plan. The plan now proposes to excavate as close as 75 feet to the
east property line where it was some 200 feet before. The previously
approved site plan did not show some oil wells on the west side of the
lake, so they obviously had difficulty in excavating to the west as the
original plan proposed. GALBRAITH pointed out that the staff report .-
states that the size of lots will have to be determined when the property -
is platted for residential uses. He said staff saw nothing wrong with
the proposed expansion and the modified conditional use application. Mlit
The staff has recommended approval subject to a number of conditions. ...

J....1,%-:Ii.
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EVERETT FETTIS, attorney representing the applicant, stated there
were two points he wanted to address. One is the fence, and they ask
that that requirement be waived at this point until such time as there is
a need. The other point, mentioned in the staff comments, concerns the
barrels that should be removed. He said there was a court order which
has been in effect now for several months. It was signed last summer
directing Mr. Eisenring to remove the barrels. There is, on deposit
with the Clerk of the District Court $72,000, which has been previously
stated by Mr. Eisenring as L possible cost of removing the barrels.
They have been told by Mr. Eisenring's attorney that he is trying to
work out a deal with the Health Department for a better method of
removing barrels which would cost him less money. That problem has
been addressed and the money is deposited as a guarantee that Mr.
Eisenring will do what the court has previously ordered him to do.

MIKE EVERHART, Environmental Health Director, Sedgwick County
Health Denartment, stated they were concerned with the approximately
1800 barrels of various kinds of solvents that are currently on the
property. He said he would hope that nothing is done today that would
interfer with the eventual clean up of that site. Since the colirt order
for removal of the barrels was issued, the State Department of Health
and Environment has become involved in the case, and has ordered that

they be removed to a proper disposal area. There have been some
empties removed, but the majority of them are still on the property and
some resolution is needed in the near future.

*******

Mt'T:' :.:.

La221122121
EISENRING stated that he has a letter from the State saying they

have no place to go with the barrels. He spi that Everhart knows that
it is rat all hazardous waste ill there. Some of the waste has been
taken to the Brooks Landfill. He was notified to hotd up until it was
decided how much of this was hazardous waste that had to be hauled out
of the state. EISENRINC said he would move the barrels when he finds
out where to go with them.

EISENRING stated that he came before the Commission and got a 200
foot area to build houses on approved. He said the applicants excavated
to within 30 feet of the pipelines even though he asked them not too, J
when he owned the land. He said lie had aerial photos showing how 1

5
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much land they had destroyed before they shut down. They tried to
compensate for it by asking for a 75 foot setback. He did not feel that
75 feet was enough for them to build on.

BAYOUTH asked if there was a court order for all of the barrels to

be removed.

141...e'.-1.:':Fj#
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EVERHART said that was separate from the State's action. That
was brought by the buyer of the property. The Secretary of Health
and Environment has ordered that the barrels are to be removed to a

designated land fill or hazardous waste fill area. The State has to, in
the process of testing the barrels, determine which ones are hazardous.

They have designated certain numbers of them that are hazardous and
some of them are questionable. Some of the empty barrels have already

been hauled to the Brooks Landfill and others are just sitting there
waiting on 2 decision.

BAYOUTH asked Fettis about the barrels and the new owner.

FETTIS said there was a court order sig nec
Mr. Eisenring to move the barrels.

1 last summer directing

WILSON asked if they should proceed with this hearing without
having the barrels removed.

GARDNER commented that from the perspective of having heard this
on a couple of occasions and being aware of the scope of the problems,
if they are seeking a conditional use permit to rectify a number of
serious deviations from the previous conditional use permit, that they
should hear the case. He said that, going through the reqi,irements
that have been submitted, that the applicant shall comply with conditions
2 and 9 prior to the publication of the resolution establishing the
conditional use. GARDNER said it would seem to him that the inclusion

of item 9, which provides that no foreign matter, such as rubbish,
trees, car bodies, etc., shall be deposited on the application area could
be expanded and that the clearance of the concrete, rubbish and
everything else from the site could be required prior to the issuance of
a permit so that it could be cleaned up. He said he was mildlv incensed
by the request to waive the fence, and felt the requirement that other
sandpits have put up with for years on a basis of the safety factor and
on the basis of the liabilities and requirements that they have debated
enough other times should be required. It is certainly an expensive
operation, but it is an expense that is concomitant with the scope of the
liability and the hazard that is created, and particularly when it is in an
area close to town. GARDNER said he personally felt that the fencing
requirement under condition number 4 should be included in item 14 and
that the erection of a fence should be required prior to the issuance of
an operational permit. He asked Ron Worley if he had any thoughts
regarding anything else that needed to be implemented in this to effectly
deal with the problem he was confronted with.

%*F 4 .79
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RON WORLEY, County Zoning Administrator, stated that a few of

L. the problems that had been addressed exist in the area and
unfortunately have existed for a long time. Any recommendations that
the Planning Commission has to get a handle on them and bring them to
an effective conclusion. would be more than jppreciated.

GARDNER asked if Woriey had arn, suggestions about anything else
that needs to be done to rectify the problems that are there.

WORLEY felt that the problems had been covered fairly completely
by the Commission.

FETTIS mentioned for the record that his clients have operated this
property for three years, not eleven Years, and these problems were
created not by his clients, but by Mr. Eisent·ina. He said this nronertv
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was supposed to have been fenced by Mr. Eisenring some years ago, but
he did not do it, and there will probably be some litigation on that
before this is over. He said that he understood that there have been

examples where fences have been waived. He inquired abcut that before
he made the request. They felt that since this condition has been
allowed to exist for a number of years, long before his clients bought
the property that it could be waived.

GARDNER said he appreciated Mr. Fettis' candor in addressing that
item. The ability, however, to cure the problem that is at hand
probably would rest on his clients' back in terms of responsibility and d,·.n///Sia-yal.Ute

the desire to operate the pit in the future. The one area that he was
aware of where the Coiinty Commission chose to waive the fencing
requirement; was where the MAPC recommended that fencing not be
placed on the property was the Hoskins pit at the northwest corner of
29th and Ridge Road. He said from his perspective that might have
been a little further out and perhaps a little bit different situation, but
he was still in disagreement with the County Commission's judgment on
waiving that requirement.

; 3,1 * 4 4
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MOTION: Having considered the factors as                                  - B.mi'.'ll"-

EBRfiT-A-Ed in Policy Statement No. 10; taking
into consideration the undeveloped and resi-
dential character of the general area; the
sandpit to the east; the wrecking yard to the

west; the suitability of the subject property
for development with a sandpit and the recommen
dation of approval by staff; 1 move that we

recommend to the governing body that this appli
cation be approved subject to the following
conditions: ,"al-

1. No stockpiling of sand or storage of equipment shall occur ag//////. -

within 50 feet of any property line or within 100 feet of any
, public right-of-way. et®m=Se,4.------

2. The applicant shall submit a restrictive covenant to the

Planning Department, approved as to content by the Flood
Control Division and to form by County Counselor, providing
for the construction and/or maintenance of a loop levee around

the entire sandpit or portions thereof at such time as deemed
necessary by the Flood Control office or their successors of
office, and shall be constructed in accordance with

construction specifications, Section 1 through 4 inclusive, and
maintenance specifications Sections 1 and 2, of Construction
and Maintenance Division of the City of Wichita, Kansas; said
covenant shatl run with the land and be binding on all owners,
successors and assigns.
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3. The applicant shall proceed in accordance with the operational
sketch plan approved by the Metropolitan Area Planning
Commission, and shall excavate the lake and form the banks as
indicated on the approved plan.

4. A minimum 58-inch high fence shall be constructed and
maintained along the perimeter of the excavation area and plant
operation area on no less than 7-foot steel posts, with pcsts
set not more than 16 feet apart. The fence may provide for
reasonabte access gates installed at the same height and of the
same construction as the fence, which gates shall be kept
locked except when in use. Such fence and gates shall be a

, minimum height of 58 inches and shall be of the following types
of construction:

4/·464*t

a. A 48"or higher chainlink fence with three or more 
strands of barbed wire; or
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b. A 48" or higher solid metal or solid masonry fence with
three or more strands of barbed wire; or

mill

c. A 48" or higher wood fence which may have cracks or
openings not in excess of five percent of the area of such
fence, with three or more strands of barbed wire.

The term "barbed wire" shall mean any twisted wire with barbs
spaced a minimum of 4 inches apart and placed at the top of

the fence an gates at an angle not be. exceed 160 degrees
facing away from the excavation.

Health Department

5. The earth shall be extracted to a minimum depth of six feet
below the normal water table as determined by the City-County

3+

6. To provide for bank stablization and safety of future uses, the
side slope of the excavation shall be no more steep than five
horizontal to one vertical.

ill 7. All of the application area outside of the sandpit lake shall be
riv graded so as to drain into the lake.

8. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be maintained.

b. That the grading of the area around the perimeter of the
sandpit lake be maintained so as to direct drainage toward
the lake.

c. Construction of any structure such as culverts, ditches,
ditch checks, riprap, etc., necessary to carry out this
plan.

9. The applicant shall:

145'445.4*4-*0:,4+AD-·¥-04.444

.

a. Clear the site ot all materials such as rubbish, concrete,

asphalt, junk and equipment, not associated with the
excavation of sand.

b. Submit a restrictive covenant to the Planning Department

in a form satisfactory to County legal counsel. providing
that no foreign matter, such as rubbish, trees, car
bodies, etc., shall be deposited on the application area or
within the excavation after approval of the conditional use
by the Board of County Commissioners.

10. The natural drainage flow shail be protected throughout the
area. Any improvements made in the natural drainage or any
obstruction or diversions shall meet with the approval of the
Flood Control Office and the County Engineer and shall be
according to the specifications and standards of these

&*il'll authorities.

m¥,6

11. No commercial recreational activities, such as boating, fishing
skiing, etc., 5hall be permitted in the area, unless duly
authorized under provisions of the County Zoning Resolution
and amendments thereto-

L

12. All slopes shall have vegetative covering consisting of a
perennial drouth resistant grass or combination of grasses
which will permit the establishment of a good sod cover to help

11 prevent erosion.
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13. The property shall be platted prior to the issuance of any
zoning or building permits, except those necessary for the
sand excavation operation.

14. The applicant shall comply with Conditions 2, 4, 9a and 9b
prior to the publication of the resolution establishing the

ditional Lise permit null and void <b:,<
conditional use, and within 270 days from the date of approval
by the Board of County Commission or the conditional use shall
be considered denied and closed.

15. Any violation of conditions attached shall declare the con-

Gardner moved, Hansen seconded.

GOEBEL had questions for Don Cain, President, Foundation, Inc.
He asked if this was something under his controt to clean up. GOEBEL
said in his opinion when the special permit was given years ago, the
junk should not have been put there.

CAIN felt that he did not have enough employees to clean the area
up in 180 days. He felt a reasonable time pertod would be 8 to 10
months.

EISENRING added that to relieve the Commissioners mind there was

$72,000 in District Court to clean the barrets up. He said he would
clean up the barrels.

VOTE ON THE MOTION: It carried unanimously.
One vacancy.
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May 26, 1983
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Everett C. Fettis
120 South Market

Wichita, KS 67202

RE: CU-258 - Conditional Use Permit to

allow expansion of sand and gravel
operation

Dear Everett:

The Board of County Commissioners, at its regular meeting of
April 13, 1983, considered the above referenced case. Their
action was to defer this case for 90-days, or sooner if
possible, to allow time for the site to be cleaned up.

This letter is to advise you that this matter has been
scheduled for reconsideration by the Board of County Com-
missioners at 9:00 a.m., on Wednesday, June 1, 1983, in
Room 320 of the Sedgwick County Courthouse.

Please contact me if you have any questions in this matter.

Sincerely,

Jack H. Galbraith

Chief Planner

Current Plans Division

JHG:GLS:vn

cc: Donald P. Cain, Sr., President, Foundation, Inc.,
8027 W. Kellogg, 67209

Gary Wiley, Professional Engineering Consultants, P.A.,
1440 E. English, 67211

Thomas E. Brown, Attorney, Century Plaza Building,
111 W. Douglas, 67202

David N. John:on, Attorney, 830 N. Main, 67203

Victor B. Eisenring, 4620 W. 21st St. N., 67212
Ron Worley, County Zoning Officer

L



April 13, 1983

Everett C. Fettis

120 South Market

Wichita, Kansas 67202

Re: CU-258 - Conditional Use Permit

to allow expansion of sand and
gravel operation

Dear Mr. Fettis:

The Board of County Commission at its regular meeting of April 13, 09(4$50?·
1983, considered the above captioned case. Their action was to
defer this case for 90 days, or sooner if possible, to allow time
for the site to be claaned up. Specifically, this refers to the
removal of the barrels, concrete, asphalt, and any other debris
and accumulation of materials not associated with the sand pit
operation. ..44/.

5.84** This case will be scheduled for reconsideration by the County
Commission on July 13, 1983. In the event that the site is cleared
prior to that time and has been approved by the County Administra-
tor Ron Worley, we will schedule this at an earlier date upon your

request.

Please contact me if you have any questions in this matter.

Sincerely,

1,31*
Jack H. Galbraith

Chief Planner

JHG:el

cc: Donald P. Cain, Sr., President, Foundation, Inc.,
8027 W. Kellogg, Wichita 67209

Gary Wiley, Professional Engineering Consultants, P.A.
1440 E. English, Wichita 67211

Thomas E. Brown, Attorney, Century Plaza Bldg.
111 West Douglas, Wichita 67202

David N. Johnson, Attorney, 830 N. Main, Wichita 67203
Victor B. Eisenring, 4620 West 21st St. North, Wichita 67212
Ron Worley, County Zoning Officer
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COVENANT RUNNING WITH THE LAND

FOUNDATION, INC., owner of the following described

realty, to-wit:
The east half of the Southwest Quarter of
Section 2, Township 27 South, Range 1 West
of the 6th Principal Meridian, Sedgwick County,
Kansas, except the east 165 feet of the south
264 feet thereof and except the south 50 feet
thereof for road.

does hereby make the following declaration of restrictions,

limitations and use of said realty, and that said

declaration shall constitute covenants running with the land

and shall be binding upon all owners and their heirs,

successors and assigns:

If the construction of a loop levee is de-
emed necessary by the County Department of
Public Works, or its successors of office,
in connection with conducting operations for
the removal of sand and gravel from the pre-
mises, the fee owner agrees to construct and
maintain a loop levee on the premises at
such a location as the County Department of
Public Works may direct, in accordance with
construction specifications, Sections  1
through 4, inclusive, and maintenance
specifications, Sections 1 and 2 of Con-
struction and Maintenance Specifications as
prepared by the County Department of Public
Works.

The above restrictions and agreements shall be deemed

covenants running with the land and shall not be amended,

deleted or changed without written consent of the County

...In the event of the failure by the undersigned or any
Department of Public Works, or 1ts successors of office.

successors of title to fulfill the obligation set forth

above within sixty (60) days after receipt of written notice

from the County Department of Public Works, or its

successors of office, then the appropriate governing body

may order such work done and maintained and charge the

entire cost of such construction and maintenance as a first

lien against said realty to be collected and foreclosed in

the same manner as a mortgage is foreclosed.

41 ' 1*'



F

e
44: 22

This instrument shall be recorded in the Office of the

Register of Deeds in Sedgwick County, Kansas, so as to

appear in the chain of title of said realty.

EXECUTED this£:26._ day of l#lp '-1 j , 1983.
FOUNDATION, INC.

WANDA CAIN, Authorized Officer

ACKNOWLEDGMENT

STATE OF KANSAS, SEDGWI CK COUNTY,ss:

BE IT REMEMBERED, that on thiscS:_ day of 84·

1983, the undersigned, a notary public, in and for the

County and State aforesaid, came WANDA CAIN, who is

personally known to me to be the same person who executed

the foregoing instrument of writing, and such person duly

acknowledged the execution of the same.
4634

IN TESTIMONY WHEREOF, I have hereunto set my hand and

affixed my official seal, the day and year last above

written.

JOYCE N. SHIRKE, i STATE,NOTARY PUBLIC
SEDGUICK COUNTY, It,AN,5.1e -1 MY APPT. EXP. Notafy lublic

My Appointment Expires:

Vt?
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RESTRICTIVE COVENANT

KNOW ALL MEN BY THESE PRESENTS: That

The unders,gned, FOUNDATION, INC., does hereby impose
upon the following described real property, to-wit:

The east half of the Southwest Quarter of

Section 2, Township 27 South, Range 1 West
of the 6th Principal Meridian, Sedgwick
County, Kansas, except the east 165 feet of
the south 264 feet thereof and except the
south 50 feet thereof for road.

covenant to run with the land as follows:

1. No foreign matter, including but without limitation
to, rubbish, trees, car bodies or other trash shall be

deposited on the above described real property or within any
sand pit excavated thereon.

The covenant herein contained shall be binding upon the
undersigned, his successors in interest and assigns. The
said covenant may be enforced in any appropriate action in
ank' Court having jurisdiction thereof by the City of
Wichita, the County of Sedgwick or any member of the public
in whose favor and for whose benefit this covenant is made.

IN WITNESE WHEREOF, we have hereunto set our hands this

tf.%15 AL day of , 1983.

FOUNDATION, INC.

WANDA CAIN

Authorized Officer

STAYE OF KANSAS, SEDGWI CK COUNTY, SS:

BE IT REMEMBERED, that on thisc92_ day ¤ £ L jM n.,Le-,l J ,
1983. before me, the undersigned, a Notary Public.in and for
the County and State aforesaid, came WANDA CAIN, personally
known to me to be the idential person who executed the
within and foregoing instrument and acknowledged to me that
she executed the same as her free and voluntary act and deed
for the uses and purposes therein set [orth.

IN WITNESS WHEREOF, I have hereunto set my hard and
official seal the day and year last above written.

JOYCE N. SHiP,·'EY !
STATE NUARY P.1-··.1.

SEDG.·.ICI: COUNT;' ·· ·.-·:' Notaw¥ Public
MY ArPT. EY.P.30</6... 0

My Appointment Expires:

34,
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RESOLUTION

CASE NO. CU-258

, 1983

053 9

'244

A. RESOLUTION TO ALLOW EXPANSION OF SAND E
AND GRAVEL OPERATION IN THE " R- 1"
SUBURBAN RESIDENTIAL DISTRICT ON CERTAIN
LANDS LOCATED WITHIN THE UNINCORPORATED 4
TERRITORY LYING WITHIN THREE MILES OF
EITHER THE CITY OF WICHITA, THE CITY OF im
HAYSVILLE, THE CITY OF DERBY, THE CITY '
OF MULVANE, THE CITY OF VALLEY CENTER, THE
CITY OF GODDARD AND THAT PORTION OF THE
AREA WITHIN THREE MILES OF THE CITY OF n
CHENEY AS ESTABLISHED BY THE BOARD OF

COUNTY COMMISSIONERS ON OCTOBER 3, 1973,
ALL IN SEDGWICK COUNTY, KANSAS, UNDER
THE AUTHORITY GRANTED BY SECTION 4.A.10.f

AND SECTION 11.E OF THE ZONING RESOLUTION
ADOPTED BY THE BOARD OF COUNTY COMMISSIONERS
OF SEDGWICK COUNTY, KANSAS, ON MARCH 3, 1958,
AND SUBSEQUENT AMENDMENTS THERETO.

BE IT RESOLVED BY THE BOARD OF COMMISSIONERS

OF SEDGWICK COUNTY, KANSAS:

M

SECTION I. That after receivfng a recommendation from
Wichita-Sedgwick County Metropolitan Area Planning Commission and
after said Planning Commission has given proper notice and held
a public hearing as provided by law, and under authority granted
by Section 4.A. 10. f and Section 11.E of the Zoning Resolution,
as am.ended, a Conditional Use Permit to allow expansion of sand
and g.mvel operation in the "R-1" Suburban Residential District
is heneby approved on the lands legally described as follows:

The east 1/2 of the
RlW of the 6th P.M.

the south 264 feet
located on the nort
aast of Hoover.

SUBJECY TO THE FOLLOWING:

southwest 1/4, of Section 2, T27S,
, except the south 50 ft., and except
of the east 156 feet. Generally
h side of 21st Street North, 1/4 mile

fy

.....WWPI'

I.. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2. The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by County
Counselor, providing for the construction and/or
maintenenace of a loop levee around the entire
Ean@it or portions thereof at such time as deemed
iracessary by the Flood Control office or their
ruccensor s of office, ind shall be constructed in
accordance with construction specifications, Section
1 three.gh 4 inclusive, and maintenance specifications
Sections 1 and 2, of Construction and Maintenance
Specifications as prepared by the Maintenance
Division of the City of Wichita, Kansas; said
covenant shall run with the land and be binding
on all owners, successors and assigns.

A . .. 1

-
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The applicant shall proceed in accordance with the
operational sketch plan approved by the Metropolitan
Area Planning Commission, and shall excavate the lake
and form the banks as indicated on the approved plan.

A minimum 58-inch high fence shall be constructed
and maintained along the perimeter of the excavation
area and plant operation area on no less than 7-foot
steel posts, with posts set not more than 16 feet
apart. The fence may provide for reasonable access
gates installed at the same height and of the same
construction as the fence, which gates shall be kept
locked except when in use. Such fence and gates shall
be a minimum height of 58 inches and shall be of the

following types of construction:

4.t:.I -Il
-*.A./

a. A 48" or higher chainlink fence with three
or more strands of barbed wire; or

b. A 48 or higher solid metal or solid masonry
fence with three or more strands of barbed

wira: or

c. A 42" or higher wood fence which may have
crads or openings not in excess of five
pe·ccent of the area of such fence, with three
or more strands of barbed wire.

The termt "barbed wire" shall mean any twisted wire
with barRE spaced a minimum of 4 inches apart and
placed at the top of the fence and gates at an angle
not to exceed 160 degrees facing away from the
excavation.

The earth shall be extracted to a minimum depth
of six .teet below the normal water table as

determined by the City-County Health Department.

To provide for bank stablization and safety of
future uses, the side slope of the excavation
shall be mo more steep than five horizontal to
one vertical.

All of ·tbe application area outside of the sandpit
lake sha.11 be graded so as to drain into the lake.

The sand plant operator shall be responsible for:

1

1

fi t

E;

a. Insu·[ing that the loop levee elevation be
maintained. t<76.94/'

b. That the grading of the area around the
perimeter of the sandpit lake be maintained
so as to direct drainage toward the lake.

c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary

to carry out this plan.

9. The applicant shall:

.i.

D. Clear the site of all materials such as rubbish,

concrete, asphalt, junk and equipment, not
associated with the excavation of sand.

DP>Pr..
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5Al b. Submit a restrictive covenant to the Planning
Department in a form satisfactory to County
legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.
shall be deposited on the application area or
within the excavation after approval of the

conditional use by the Board of County
Commissioners.

./4 J

N ' .9
...0

5.''j.t'.':./0':'..i,/:'5':
Iu<*-440£·4»1"44#

t:*6% i.'·f '//:/,·t.
by·- · or.N6*91.Uy:73

p.1

10. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural

drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the .//1//44.e,1 7=1

County Engineer and shall be according to the -r

specifications and standards of these authorities.
-t%2 10---

11.

13-

14.

f--

15·.

E
No commercial recreational activities, such as
boating, fishing, skiing, etc., shall be permitted

in the area, unless duly authorized under provisions
of the County Zoning Resolution and amendments
thereto.

All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

The property shall be platted prior to the issuance
of any zoning or building permits, except those

necessary for the sand excavation operation.

The applicant shall comply with Conditions 2,4,9a
and 9b prior to the publication of the resolution
establishing the conditional use, and within 270

days from the date of approval by the Board of County
Commission or the conditional use shall be considered

denied and closed.

Any violation of conditions attached shall declare
the conditional use permit null and void.

SECTION II. 'That upon the taking effect of this

Resolutiion, the notation of such Conditional Use approval shall
be entered in the Official Zoning atlas on file in the Office
of the Cbunty Zoning Administrator and in the Office of the
Wichita--Sedgwick County Metropolitan Area Planning Department.

SECTION III. That this Resolution shall take effect

and be in force from and after its adoption and publication in
the Official County Paper.

3€e,

rt·»A
b< . ti

1 mik PASSED AND ADOPTED by the Board of County Commissioners
at Wichita:, Kansas, this day of , 19

'*36€?*47*e,Le:es:2'44*445
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mify,32 y·xyja.»i ....s r,e,

. Chairman

. Jack Spratt
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Tom Scott
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Dorothy K. White, County Clerk

(SEAL)

Approved as to form by County Counselor

William D. Rustin, County Counselor
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March 14, 1983

A

Victor B. Eimenring
4620 Wait 21,t Street North
Wichita, Ks. 67212

Re: CU-258 - Conditional Use Permit
to allow expanaion of mand &
gravel operation

Dear Mr. Eisenring: 44%
4%%2

The Planning Co=mission at its regular meeting of March 10, 1983, 979,2,4¥
conoidered the above-captioned Conditional Use Permit request, and
their action was ae indicated on the attached letter,

This la to advise you that if you and other, owning property
within 1000 feet of the application area desire to submit legal
proteit petitione, they must be oubmitted to the Office of the
County Clerk no later than 5:00 p.m.. Monday, March 21, 1983.
Enclosed are aix copies of the protest petition form, and if you
have need for more for-, they may be obtained at this office.

If you have any questions concerning this matter, please call.

Sincerely youre,

Jack H. Calbraith
Chief Planner

JUS:sad

Encl. (6)

cc: David N. Johnson, Attorney, 830 North Main, Wichita 67203
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METROPOLITAN AREA PLANNING
COMMISSION

455 NOAIHMAINSTREET

WICHITA KANS, q .202

(316! 208·41

March 14, 1983

Everett C. Fectis

120 South Market

Wichita, Ks. 67202

Re: CU-258 - Conditional Use Permit to

allow expansion of sand & grav61
operation 42*4¢t

Dear Mr. Fettis:

At its regular meeting of March 10,1983, the Metropolitan Area
Planning Commission considered the above-captioned request for a
Conditional Use Permit to allow expansion of a sand and gravel
operation. The action of the Planning Commission was to recommend
that this application be approved subject to the following conditions:

993
1. No.stockpiling of sand or storage of equipment

shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

2. The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by County
Counselor, providing for the construction and/or
maintenance of a loop levee around the entire sandpit
or portions thereof at such time as deemed necessary
by the Flood Control office or their successors of
office, and shall be constructed inaccordance with
construction specifications, Section 1 through 4
inclusive, and maintenance specifications Sections
1 and 2, of Construction and Maintenance Specifi-
cations as prepared by the Maintenance Division of
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors
and assigns.

L
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3. The applicant shall proceed in accordance with the

operational sketch plan approved by the Metropolitan
Area Planning Commission, and shall excavate the
lake and form the banks as indicated on the approved
plan.

4. A minimum 58-inch high fence shall be constructed
and maintained along the perimeter of the excavation
area and plant operation area on no less than 7-foot
steel posts, with posts set not more than 16 feet
apart. The fence may provide for reasonable access
gates installed at the same height and of the same
construction as the fence, which gates shall be kept
locked except when in use. Such fence and gates shall

• be a minimum height of 58 inches and shall be of the
following types of construction:

a. A 48" or higher chainlink fence with three PFAR*or more strands of barbed wire; or

b. A 48" or higher solid metal or solid masonry
fence with three or more strands of barbed
wire; or 1#.

c. A 48" or higher wood fence which may have
cracks or openings not in excess of five
percent of the area of such fence, with three
or more strands of barbed wire.

The term "barbed wire shall mean any twisted wire with
barbs spaced a minimum of 4 inches apart and placed at
the top of the fence and gates at an angle not to
exceed 160 degrees facing away from the excavation.

5. The earth shall be extracted to a minimum depth of six
feet below the normal water table as determined by MOX@
the City-County Health Department.

6. To provide for bank stablization and safety of future
uses, the side slope of the excavation shall be no
more steep than five horizontal to one vertical.

7. All of the application area outside of the sandpit lake
shall be graded so as to drain into the lake.

N*A 1
8. The saad plant operator shall be responsible for:

R.C.9

a. Insuring that the loop levee elevation be 1.4%91? 1
maintained.

F*19
b. That the grading of the area are,ind the per-

imeter of the sandpit lake be maintained so
as to direct drainage, toward the lake,
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Imm: c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this plan.

'92;·<94  ·, J ·f.< i"© .JA.:; . 1.2-L./,-A@.
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9. The applicant shall:

4431% a

b

Clear the site of all materials such as rubbish, I'll-..
concrete, asphalt, junk and equipment, not

associated with the excavation of sand.

.111
Submit a restrictive covenant to the Planning
Department in a form satisfactory to County

legal counsel, providing that no foreign                           -
matter, such as rubbish, trees, car bodies, etc.,
shall be deposited on the application area or ..immial<dilia-
within the excavation after approval of the
conditional use by the Board of County ../.2/11/171--I.
Commissioners.

10. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or divorsions shall meet
with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifications and standards of these authorities.

11. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

12. All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

13. The property shall be platted prior to the issuance of

any zoning or building permits, except those necessary
for the sand excavation operation.

14. The applicant shall comply with Conditions 2, 4, 9a and

9b prior to the publication of the resolution establishin6
the conditional use, and within 270 days from the date of
approval by the Board of County Commission or the
conditional use shall be considered denied and closed.

4.4.

27,0 3*V *12.

15. Any violation of conditions attached shall declare the
conditional use permit null and void.

Regarding conditions 2 and 9b, enclosed are sample, covenants that need
to be revised for your clients use and signatures. These covenants

along with 7 copies of the proposed plans should be submitted to our
office no later than March 25, 1983 so that subj ect case can be

24. './1
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scheduled for consideration by the Board of County Commissioners at
9:00 a.m., on Wednesday, April 6, 1983, in Room 320, Sedgwick County
Courthouse. :

If you have any questions concerning this matter, please contact . 24?1
our office.

Sincerely yours,

Jack H. Galbraith
Chief Planner

JHG:sad

63%3421-.A-
Encls.

cc: Donald P. Cain, Sr., President, Foundation, Inc., 8027 West
Kellogg, Wichita 67209

Gary Wiley, Professional Engineering Consultants, P.A., 1440
East English, Wichita 67211

Thomas E. Brown, Attorney, Century Plaza Bldg., 111 West Douglas,
Wichita 67202

David N. Johnson, Attorney, 830 North Main, Wichita 67203
Victor B. Eisenring, 4620 West 21st Street North, Wichita 67212
Ron Worley, County Zoning Officer

.·59©710

=063



fASiti i

3243I 'll  u 2.7,=

*a
.                                                                                                                            I. I. ar

1- 1 .7. 444 1 . 4 1.
'·r?,»1(bh 2.
. 2>*&8 'r

2.,1..%

0 0 99=
i.* - tte'...

WICHITA-SEDGWICK COUNTY

MErROPOLITAN AREA PLANNING DEPARTMENT
REVISED STAFF REPORT

MAPC HEARING DATE: 3-10-83

»22* I
@2=&2 1

nt» 40//I'll//Ill

Case No. CU-258 <equest: Conditional Use Permit to

allow expansion of sand &
gravel operation

Location: North side of 2lst Street North in an area 1/4 mile east limilililillilillillilimof Hoover Road.

Reason: To amend CU-133 to permit the extraction of sand A gravel
in a configuration different from that originally approved.

Acres: 77.5 Size: 1320' x 2590'
21/

EL--allaill
ZoningI.and Ilse

94581 kisting Sant pit, oil well & storage tanks "R-1"7/7,"I'll'/4/93*'91 North Undeveloped "R-1"
b, 12*10

East Sand pit & undeveloped "R-1"
South Single-family "R-1"
West Single-family & wrecking yard "R-1"

./ 41

Street right-of-way is adequate. 40%=.ei,li#-

Wa*2mE.

Platted: No

History: CU-133 Sand and Gravel Extraction 7-22-71 ?tAPC approve R.KNE

0.7

8-04-71 BCoC approve
811.#

COMMENTS:

1. The following items should be considered by the Planning '
Commission in making findings of fact:

.*&---

The applicant is requesting a Conditional Use Permit to
permit the extraction of sand and gravel in a configuration
different from that originally approved by the Board of
County Commissioners on August 4, 1971, (CU-133) for a

St@e  14-
tract of land zoned "R-1" Suburban Residential and located4-

on the north side of 2lst Street North, 1/4 mile east of -:*Ay: :al

Hoover.

On November 4, 1982, the Planning Commission considered
this application. After considerable discussion as to
whether the applicant as an equitable owner and contract
purchaser was authorized to file the application, action

44 of the Commission was to defer the case until a pending
lawsuit was settled by the court.

6.331%61

t 44.79%?1.<

E.*9

By letter dated.August 25, 1982, the applicant was advised
by the County Zoning Administrator that a number of the
conditions of approval of CU-133 were not being complied
with. Among the violations cited was the storage of a
considerable number of barrels on the site. As cf this
date the Health Department advises that the illegal deposit
of paint barrels has not been resolved on this property.
The barrels have not been removed and the new owner should
be prepared to advise the Planning Commission of the
schedule for having this property comply with all County
regulations.

An Operational Plan and a "sketch" Redevelopment Plan
has been submitted with the application. Although the

M operational plan appears to be acceptable. the proposed
sketch for residential redevelopment fails to take into

44mil/E/*
14'

e18853' ··
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Page 2

cu-258 f,»2-

account lot area requirements of the "R-1" zoning district. -9 3
It should be pointed out that the area in whirh subject
property is located is not projected for urban development
due to the existing high water table and therefore any
determination of actual lot size and area would have to be
reserved until such time in the future the actual redevelop-

140 ment and platting of the property occurs.
t·_ B M#

n h

2. A recommendation of approval by the Planning Commission
should be subject to the following recommended conditions:

Abu

1. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

./.1 92....· :.1--•U-4;,Im.4,•.-I
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2. The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by rounty
Counselor, providing for the construction and/or
maintenance of E loop 1.evee around the entire Bandpit
or portions thereof at such time as deemed necessary
by the Flood Control office or their successors of

construction specifications, Section 1 through 4
offices and shall be constructed in accordance with

inclusive, and maintenance specifications Sections
1 and 2, of Construction and 'laintenance Specifi-
cations as prepared by the Maintenance Division of
the City of Wichita, Kansas; said covenant shall run
with the land and be binding on all owners, successors
and assigns.

2:$*MA:gaa· J .

1«421 %.,
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3. The applicant shall proceed in accordance with the

Area Planning Commission, and shall excavate the
operational sketch plan approved by the rietropolitan

lake and form the banks as indicated on the approved
plan.

8:14%

}?4,3

4. A minimum 58-inch high fence shall be constructed
prior to the beginning of the excavation operation
and shall be maintained along the perimeter of the
excavation area and plant operation area on no less
than 7-foot steel posts, with posts set not more
than 16 feet apart. The fence may provide for
reasonable access gates installed at the same height
and of the same construction as the fence, which
gates shall be kept locked except when in use.
Such fence and gates shall be a minimum height of
58 inches and shall be of the following types of
construction:

96*,V,"» p.

R 02

a. A 48" or higher chainlink fence with three
or more strands of barbed wire; or

b. A 48': or higher solid metal or solid masonry
fence with three or more strands of barbed
wire; or

'99 4

17

C. A 48" or higher wood fence which may have
cracks or openings not in excess of five
percent of the area of such fence, with three
or more strands of barbed wire.

1.0/

SCE!imf
213.2

The term "barbed wire" shall mean any twisted wire with
barbs spaced a minimum of h inches apart and placed at
the top ot' the fence and gates at an angle not to
exceed 160 degrees facing away from the excavation.

5. The earth shall be extracted to a minimum depth of six
feet below the nornal water table as determined by
the City-County Health Department.

6. To provide for bank stablization and safety of future
uses, the side slope of the excavation shall be no
more steep than five horizontal to one vertical.

*1

0,1/R
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7. All of the application area outside of the sandpit lake
shall be graded so as to drain into tile lake.

8. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be
maintained.

b. That the grading of the area around the per-
imeter of the sandpit lake be maintained so
as to direct drainage toward the lake.

c. Construction of any structure such as culverts,
ditches, ditch checks, riprap, etc., necessary
to carry out this plan.

9. The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as rubbish, trees, car bodies, etc.,
shall be deposit.ed on the application area or with-
in the excavation after approval of the conditional
use by the Board of County Commissioners.

10. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Flood Control Office and the
County Engineer and shall be according to the
specifications and standards of these authorities.

11. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

12. All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
or grasses which will permit the establishment of a
good sod cover to helr prevent erosion.

13. The property shall be platted prior to the issuance of
any zoning or building permits, except those necessary
for the sand excavation operation.

14. The applicant shall comply with Conditions 2 and 9
prior to the publication of the resolution establishing
the conditional use.

15· Any violation of conditions attached shall declare the
conditional use permit null and void.

9.+1
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LAW OFFICES

FETTIS & MCCLURE

120 SOUTH MARKET

SUITE 504
KEITH M. CURFMAN

EVERETT C. FETTIS
WICHITA KANSAS 67202

DAVID R. MCCLURE
316-267.7251 OF COUNSEL

25 February 1983

Jack H. Galbraith

Metropolitan Area Planning Department
City of Wichita
455 North Main
Wichita, Kansas 67203

RE: Foundation, Inc.
CU-258 & CU-259

Dear Jack:

We have settled a portion of the lawsuit with Mr. Eisenring
and anticipate that he will withdraw any objections he has
as to any proceeding we are involved in as to the conditional
use permit. We, therefore, intend to proceed on March 10th
as I told you.

efy-EFEy-yeu'

ECF/dbs
cc: Thomas E. Brown

Donald E. Lambdin

MAR 1 1983

METROPOLITA'13 PLANNINGROUTE 0 - - 5*344'·.·
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THE CITY OF WICHITA

OFFICE OF Department of Law DATE Dec. 1, 1982 E©Ely,It f
DEC 3 1982

METROPOLITAN PLA: · i
To Robert A. Lakin, Director of Planning ROUTE 0 -

FROM H. R. Kuhn, Ass't City Attorney

SUBJECT Authorized Signatures on
Conditional Use Applications

This is in response to your memo of November 22, 1982 concerning
certain conditional use applications signed by an "equitable"
owner of- the real property involved to which the "legal" owner
has taken vigorous exception. Because of the unusual features of
the case I felt it advisable to check out and review the two Sedg-
wick County District Court cases that are pending between the
"owners"and which, to some extent, invol.ve the authorized use of
the property in question.

Absent a contractual dispute between an "equitable" and "legal"
owner over the use of the subject property, the general and pre-
vailing view would seem to confirm your understanding that the
possessor of an equitable title should be treated as an "owner"
of property under the planning and zoning statutes and regulations.
This is assuming, of course, that a more definitive provision of
"owner" is not set forth in the statutes or the regulation..
Kansas and other courts have taken this position as to an "owner"
in other types of statutes and I believe the courts would apply
the same reasoning in zoning and planning matters if called upon.
I have been unable to find any case law addressing the specific
questions presented in the matter at hand.

A review of the pending litigation between the "legal" and "equit-
able" owners of the subject property reveals that the owner of the
fee title (legal) is seeking to foreclose and terminate the pur-
chase agreement and, thus, eliminate any and all ownership claims
of the present "equitable" owner. This being the case, it is my
opinion that no further action should be taken by MAPC in connection
with the conditional use applications until the ownership and/or
permitted property uses have been judicially determined. These
questions flow directly from the purchase agreementz which is the
subject matter of the litigation.

As to the two specific questions posed by you in your memo I would
respond:

(a) Because of the direct challenge to the ownership of
Foundation, Inc. and its use (depletion) of the property involved
by the record title holder (legal owner) in the pending court pro-
ceedings, the applications for conditional use permits should be
held in abeyance until the matter has been judicially resolved.

(b) It is my opinion that the Order of June 30, 1982 is
sufficient to prohibit Foundation, Inc. from seeking a conditional
use permit if the permit sought would permit exca:·atitig beyor.d the
two hundred (200) feet area as defined in Permit No. Cu-133.

R'Pokul ¤--PUD Wited, 
HRK/mb Ar.l/11: Knhn, -Ads't City-Artorney

r
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CU-258 24 "Notice to adjoining property owners" mailed 2-24-83 for
the MAPC meeting for 3-10-83

1 to Ron Worley, County zoning officer

25 TOTAL

L
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WICHITA-SEDGUICK COUNTY
if i METROPOLITAN AREA PLANNING COMMISSION

CITY 11ALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1688

February 24, 1983

NOTICE TO ADJOINING PROPERTY OWNERS:

This is a notice of a request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in opposition to this request. The MAPC will consider the following

78?·36

case in the city commission Meeting Room, City Hall, Il;ZA i?°455 North Main, Wichita, Kansas, at its meeting on 983,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. CU-258

Conditional Use Permit to Establish a Sand and Gravel
Extraction Operation on Property zoned

"R-l" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T27$,
RlW of the 6th P.M., except the south 50 ft., and except
the south 264 feet of the east 156 feet. Generally
located on the north side of 21st Street Worth, 1/4 mile
east of Hoover.

Additional information concerning this ease and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall, or by calling 268-4421.

Robert A. Lakia

Secretary

9... Sy:.

u·,rt
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December 8, 1982

Donald C. Cain, Sr., Pr„ident
Foundation, Inc.
8027 Weit Kellogg EAK@L

Wichita, Kansas 67209
4

Re: CU-258 and CU-259 - Requeits
Conditional Use Permit; to
Establish Land and Gravel
Extraction Operation.

Dear Mr. Cain:

This is to confirm my telephone conversation with George Lee
of your firm on December 8, 1982 regarding the mtatue of the
above refereaced conditional use applications. A, I stated,
our legal couniel ha, advised ue that baied upon the nature
of the pending litigation between the "legal" and "equitable"
owners of the two sandpiti, no further action ohould be taken
by the Metropolitan Area Planning Commis,ion until the
litigation has been completed. Therefore, unless the litiga-
tion im resolved by December 16, 1982, the caleo will need
to b• deferred at the December 30, MAPC meating. We need to 6234%
know the status of the litigation by December 16 ao we can
properly notify all interested partie, and nearby property PR© '
own're.

If you have any quitions regarding thi, matter, please call 86@4

me or Jack Galbraith at 268-4421.

Sincerely

ABL
Arthur D. Chambers,AICP
Senior Planner

ADC:Il

cc: Everett Fettil, 120 S. Market, Wichita 67202
Profee,ional Engineering Consultant», Gary Wiley,

1440 E. Engli,h, Wichita 67211
Victor B. Eisenring, 4620 W. 21,t St. North, Wichita 67212
David N. Johnion, Attorney, 830 N. Main, Wichita 67203

L

F l 1
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THE CITY OF WICHITA

OFFICE OF Department of Law DATE Dec . 1, 1982
DEC 3 1982 f

TO Robert A. Lakin, Director of Planning

moM H. R. Kuhn, Ass't City Attorney

METROP,1 ITAN PLA
ROUTE 2 -

0

' SUBJECT Authorized Signatures on
Conditional Use Applications

This is in response to your memo of November 22, 1982 concerning
certain conditional use applications signed by an "equitable"
owner of the real property involved to which the "legal" owner
has taken vigorous exception. Because of the unusual features of
the case I felt it advisable to check out and review the two Sedg-.
wick County District Court cases thac are pending between the
"owners"and which, to some extent, involve the authorized use of
the property in question.

Absent a contractual dispute between an "equitable" and "legal"
owner over the use of the subject property, the general and pre-
vailing view would seem to confirm your understanding that the
possessor of an equitable title should be treated as an "owner"
of property under the planning and zoning statutes and regulations.
This is assuming, of course, that a more definitive provision of
"owner" is not set forth in the statutes or the regulations.
Kansas and other courts have taken this position as to an "owner"
in other types of statutes and I believe the courts would apply
the same reasoning in zoning and planning matters if called upon.
I have been unable to find any case law addressing the specific
questions presented in the matter at hand.

A review of the pending litigation between the "legal" and "equit-
able" owners of the subject property reveals that the owner of the
fee title (legal) is seeking to foreclose and terminate the pur-
chase agreement and, thus, eliminate any and all ownership claims
of the present "equitable" owner. This being the case, it is my
opinion that no further action should be taken by MAPC in connection
with the conditional use applications until the ownership and/or
permitted property uses have been judicially determined. These

questions flow directly from the purchase agreement which is the
subject matter of the litigation.

As to the two specific questions posed by you in your memo I would
respond: (a) Because of the direct challenge to the ownership of
Foundation, Inc. and its use (depiction) of the property involved
by the record title holder ( legal owner) in the paneling court pro-
ceedings, the applications for conditional use permits should be
held in abeyance until che matter has been judicially resolved.

(b) It is my opinion that the Order of June 30, 1982 is
sufficient to prohibit Foundation, Inc, Iron} seeking a conditional
ust pen:.it if the permit sought woold permit excavating beyond the
two hundred (200) feet area as defined in Permit No. Cu-133.

e S peyi fi.111.I-50 :titfi t t.ed, \
. 12Iin, Ads't Citv AttorneyHRK/mb
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November 22, 1982

F44; E.. i , T7-6™

H. R. Kuhn, Assistant City Attorney

Robert A. Lakin, Director of Planning

Authorized signatures on CU-258 and CU-259.

141*ae

-2 ·*g.Lac'.*u 24=4,4100+6912

2=851
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On November 4, 1982, thi MAPC considered a conditional usl
application (CU-258) that would, if approved, amend an existing
conditional use. During the discussion, a question was raised
of whother or not th• application was properly signed because
the fe, titli owner did not sign the application. The MAPC

requested that we seek an opinion from our legal counsel about
this quistion. Thi quistion would also relate to a second
conditional use application (CU-259) that has bion filed. Tho
second application, scheduled for the November 18 MAPC Niting
will bi deferred until December 30. 1982, at which time it
will b• considered along with CU-258.

The fie title owner of the property in the two conditional uses,
Victor Eisenring, sold the two sandpits to Foundation, Inc. on
December 7, 1978. Under the purchase agreemont (copy attached)
th, titles for thi properties would be transferred to Foundation,
Inc., the day that the last paym•nt was med• in 1988. Total

purches, price of the two jandpits was $545,000. Foundation,
Inc. made a $150,000 down payment, leaving a $395,000 balance
that would be reduced by quarterly payments of $19.000. The
quarterly payments wer, to be made to an escrow agent, whose
rocordo (attached) show that on May 5, 1982, there was a
$207,378 unpaid balance. In October 1982, Foundation, Inc.

bu>27
Mel.>e
$114%?A

E&13

Aa-:· .· r

4

submitted a payment to the District Court. Thus, Foundation,Inc.
has paid 62% of thi purchaie price which would seem to make 4*0. 1/"linill'll

«9

thim an equitable owner having a substantial interest in the
proporties. 73 ·
It has been our understanding from discussion, with City and -ki. 33?mCounty legal staff that an equitable owner han the right, to *10*« N.':-
sign applications as an owner, for zone changes and conditional 39=!m
uses. However, we do not have any written opinions to that 8:0=fi )UNWRIII

effect. Thus, when the application was submitted with a letter               -
...r Imp--from their agent stating that Foundation Ince was purchasing *5*t »46*,7//1

th, property from Eisenring, had made several payments and was
19*29' i'y.'4;''f :not d•linquent, we felt that the application was valid and in

turn accipted it and have processed it to the point of a public
hearing. -&47<'e·

€224·R
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Page TWO
H. R. Kuhn
November 22, 1982

Thi State statutes that ve are operating under (K.S.A. 19-2927,
et. seq.) do not specifically state who may request a change of
zoning. Section 11-2-3 Conditional US,0, of thi County Zoning
Resolution, *tate, that applications for conditional uns shall
bi on forms approved by thi Commission. Years 40 the MAPC
did approve thi form. Section 14-C, application for a chang,
in ioning do•l require that an "own•r of th• property must
sign the application".

It would Boom that onci a purchase contract has b•en ent,red into
and ts hold by an *scrow agent, that the buyer (Foundation, Inc.)
depinding on the amounts involved. acquires an interest and
ownership in thi property. Assuming that th, terms of the
contract w,re being met, it would In that the ownership of
thi property would be held by both parties and lither could
Eign an application for a zone chang, or a conditional use. If

on, party did not want th, proposid chang, or conditional use
approved they would have two options. Th• first would be to fil•
sufficient protest pitition, provided for in th, County Zoning
Resolution for Conditional Use cases and for zoning under
ISA 19-2932 and th, County Zoning Resolution, that would
require a unanimous voto of the County Commission. Secondly,
they could file an action in district court against thi
other party.

·7' ,

P..1€t.,

ii-ei·

Another issui that was brought out at our hoaring ts that
Foundation, Inc. and Victor Eisinring are currently in litigation
over the validity of tho purchase contract. On June 30. 1982, a
journal entry (copy attachid) was made that tomporerily restrain-
ed Foundation, Inc. from violating the torm of the oxisting
conditional use (CU-133). In addition Foundation, Inc. wai
to fill thi aria that had boon ,=cavated in violation of
CU-133 and r•quired to r.movi tome debris. lisonring was required

to remove all paint barrils. CU-133 istablished a lin, boyond
which excavation wai prohibited, howiver, som, excavation was
don, blyond that line. Thi new conditional uN. if approved.
would move the excavation limit lin, and make the existing
excavation legal. Thi attorney for all,nring (who continda
the application 18 improperly brought) argues that tho court
order prohibits the filing of the case.

Based upon thi above, it seen; that thor, ari two questions et
relating to thi ability of Foundation, Inc. to sign an appli- 91
cation for a conditional use. Firit, 11 Foundation. Inc.

considered an owner of thi property under the Stats *tatutes
and thi County Zoning Resolution¥ Secondly. doil the June 30. *Pi...

e€,1
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Page Thrii
H. R. Kuhn

November 22, 1982

1

9%52% journal entry prohibit F oundation, Inc. from seeking approval
of a new conditional usel'

Please furnish me an opinion *o we can advise the MAPC. If
you havi any quistions. need additional information. or wish
to dilcums thil matter, please call.

Robert A. Lakin

Director of Planning

RAL :A DC :01

Attachments

cc : John Dekker, Director, Law Departnent
William D. Ruitin, County Couns,lor

341 ..1
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Noveber 10, 1982

Ron Worley, County Zoning Admintatrator

'79*

r;.3
1:- ·· 42*

Jack H. Galbraith, Chief Planner

Vap

bit W CU-258 - Conditional Use Permit to Establish a

Sand and Gravel Extraction Operation.

R

-1./. At last Thursday's Planning Commission Meeting, during the

1
discussion of CU-258, the Conditional Use request for a sand
pit, a number of questions were raised concerning possible
violations of a previous case. Enclosed is a xerox copy of
the Resolution for CU-133, which is the one currently ap-
plying to subject property. Also, enclosed is a xerox copy
of the restrictive covenant satisfying conditions 4 and 10
of the resolution. I have not enclosed copies of the
pertinent maps believing that you already have them in your
files. If not, please let me know and I will xerox those
as well.

Tertlt,T48/1

. ft·-4
9, ©>Fia

Wiffitil
-Iia.irift

Specifically, the question raised at the Planning Commission
meeting was whether or not this resolution has been declared
null and void (Condition 16). I know you have cited them for
certain violations; one of which I believe has been excavat-

ing a subatantial distance beyond the 200 foot line along
the east property line. Other questions raised were: was
the fence constructed (Condition 5); had the loop levee been
constructed; had any of the other conditions of approval
been violated: and has this case been declared null and void.

You advised that you would send me a copy of your letter to
them citing the violations. Specifically, the question
being raised by the Planning Commission is that, if violations
are existing, doesn't that make the case null and void as
Condition 16 states; and if that ia the case why has not all
the work stopped until they have filed a new application and
it has been approved.

The storage of the barrels and the storage of the asphalt
and concrete may not be a violation of the Conditional Use
case, but they are certainly a violation of zoning and
probably have to be dealt with separately. E

ry:P

I realize these apparent violations occurred long before your
employment with the County and that it takes time to sort out
violations that may have been existing. You may want to seek 1&@Ri 9,1,1,1,1,

advice from the County Counselor as to what action, if any, all' 1-

-1-,N+429*4%4742*.9848*2**98 -
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Page Two 24*3*-
Ron Worley
November 10, 1982

you should take to declare the case null and void. We are
writing Bill Rustin on another issue pertaining to this case
and that is whether or not we have a valid application since

4only an equitablu owner signed the application.

As this latest case was deferred to December 30, 1982, perhaps
we can have some answers to these questions by that time.
Would be happy to discuss this matter with you or review any
materials we have in the files. Appreciate your help on this.

Jack H. Galbraith

Chief Planner

JHG: el

Enclosure

. f-
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Sovember 5, 1982

Everett Pettli

120 South Uarket

Wichita. 8. 67202

Re: CU-258 - Conditional 9/0 Permit -
North /ld, of -'.Ult St. North.
1/4 1%114 ...t of tioo¥.r

Dear Mr. Fettls:

At its regular meeting on November 4, 1902, th® Met.-gpolitan Area
Plannine Cam:dision considerod th, aborn-aiptioned requeat. As
r•quetted by thi attornmy fee the oppoittion Ind conourred in by
youp client. the *ction of the nanning Ccumll,lon val to defer
thls es,e for 8 veeks in hopee that pending litigation would be
Conpleted.

Subject caN dll be romahoduled for con,ideration by the Planning
Co=le,ton d thoir regular meeting on Deceabar 30. 1982. Thil
aeeting •111 be held in the City <30=1•sole·,1 4,ting Rooms Firit
Floor. City liall. 455 North Main. Wichita. Lan:al. beginning at 1:30

I you bave ar quostion, conorrnint: thia matter. pl-,0 contactt

our office.

Sincerely yours.

.'ack H. Oalbrmith
Chief Planner

J00:. sad

03. 1
cci Foundation. Ine., Donald P C«in, ar.. Pr*eldent, 8027 Weit

Kellogg. Wichita 67209
Profeceional Engineering Consultants, P.A., Gary Wiley, 1640

Fast Ingli/h, Wichita 67211
victor B. El=eariog, 4620 W..t 21*t Street North, Wichita 67212 7€9@12'1
David N. Jobnson, Attorney, Ble rorth .;ain. Wichita 67203

%
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THE CITY OF WICIIITA

OFFICE OF
Ass't. Supt. of Public

DATE June 29, 1971 Am1
Works Maintenance THE MISSION

ROAD TO SAFETY

To Jack Galbraith, Chief Planner SAFETY
FROM

M. S. Mitchelk

SUBJECT - Request for Conditional Use

Application for Southwestern
College, east half of Southwest
Quarter. Section 2-27-1W

=7

2,31

.pm
1.9 I
55/1

01,392

749»2.193.*t
t. -':)3;.4.

Reference js made to your memorandum of June 25th, and the
attached operational and redevelopment sketch plans for subject area.
You are advised that this 80 acres is bordered on the east by a sand
pit for which a Conditional Use permit was granted in 1959 as CU 16.
CU 16 in turn is bordered on the east by an area which was the subject
of a Conditional Use permit No. CU 24 granted in late 1959 or early
1960. Both areas are being used as one site by Globe Construction
Company and we expect that most of the area will eventually be
excavated within the limits of both sites. This would place one
large body of water immediately adjacent to right bank levee 'C'
which would form the eastern border of subject tract. For these

reasons, we recommend that a "Covenant Running with the Land" to
guarantee the construction of a levee completely encircling the
excavated area be required. Without the benefit of topography,
we cannot be sure of the height of the proposed loop levee, however,
it is our opinion that the single family lots shown on the re-
development ske tch plan, or the limit of the land available for
excavation shown on the operational sketch plan, will have to be
revised to accommodate the levee.

f. ?1, , 6-1 ,

'4.·. ..i>sjf@

./

2*1?

3.-: -....6%04

"9 -91;

If further information or discussion is desired, please
advise.

-un.1 ht,LA
M. S. Mitchell,
Ass't. Superintendent of
Public Works Maintenance

MSM/glm

1.29

cc: G. H. Wilton, Supt. of Public Works Maint
Southwestern College Plat File

3FRDX

f

4,*ept, 3

* I ..... . :¢, 4,15?944, 0.3 . ,1/.
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COUNTY OF SEDGWICK

DEPARTMENT OF PUBLIC WORKS

fy%33 69
1250 S. SENECA

WIClITA. KANSAS 672134498 PHONE 268+7901

Claud S. Shelor, P.E.
SEDGWICK COUNTY COURTHOUSE Director of Public Works / County [Engineer

August 25, 1982

Mr. Don Cain REGyED
Foundation, Inc.
4900 West 21st. Street NOV 1 7 1982
Wichita, Kansas 67212

METROPol rr- .1 01 r NG

RE: CU-133 ROUTE E

E j
Dear Mr. Cain:

On a recent visit to the sand pit at 4900 West 21st. Street, I observed

that extraction of sand and/or overburden has taken place beyond the two-
hundred (200) feet required setback of condition, #4 of CU-133.

In addition to the above violation, a fence, as required in condition #5
of CU-133, has not been constructed.

The bank slope of the excavation area appears to be in violation of condition
47 of CU-133.

The requirements of conditions #8 and #9 of CU-133 do not appear to have
been met.

Violations of condition #10 of CU-133 are very evident, in that, a considerable
number of barrels are stored on the site, along with large mounds of broken
concrete and asphalt.

Your attention is directed to condition #16 of CU-133.

As operator of the sand pit at the above mentioned location, you are given
notice that these at·id any other violations of the requirements of CU-133,
are to cease immediately and remaining violations are to be expediently
corrected.

Please notify this office in writing within ten (10) days of your plans to
correct these violations. A copy of CU-133 is enclosed.

45 t.
Aurs trulv

Ro?ht. Worley < \
7oning Administrator

RRW:jy

Enclosure

d
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Riverand Co. 711-1
302 ·.1076

SEDGWICK CO,NIY, rANL&5··:

EASEMENT FOR CONSTRUCTION

AND MAINTENANCE MATERIAL. STORAGE

TI, 15 A·AE,···ENT •·ad. ena un:ored inlu :r.,s

i. Ine be·:.ecn Ilt·Tgk H. !:IN}·NRM:

..cir.,i•, S-· le /1 ..r:-5, pur=·,· c: 11·u / i"T parl. 4.-•C *r" 1'..ald
parly

c' tri le:cne +IT.

A tr.in •·: 1 ind in the *[b nf th,· S.L .•: Si·.-tion 2. Teciship 27 South, R inAP ] Weat

i,1 1!n· 4,1, P.M.. Sa·dil•·iek Ctiunt)·. K.insas. d,·I,cri!,ed .is thi• south 225.5 feet of :he

west 55...t• f,·.·t M the K.,id EL of the St·:14; t:[·t·11 thi· B·st 63.5 feet and rxcept the

sruth 50 ;e.•t there•.N.

RECORD AT
n

WAY 1 1978
i

3 821 69
y

»·-uj-6 ---"- Er·rE F. McCART

l.3. THEREFCAE in cDr·s.oeralion 01 ine le,-.ent 01 One Dollars and

No/]00 CenTs, U 1.00 ) anc other v""DIe consioer/Tions al

:01 ID•S:

54 LarTY c' ir.c firs: i=:-7, L·, 11-·Ty of Trie •.econt *ar:. pir-Ty of 1.e firs: part

'reDY granrs /·s CD-veyS -0 irrty c' -ne kzon: sarT a Temporary

ew.enT ·-par. ll·. accve oescr;Le: pre-,ises for 15' 2."ose 0, aterla] Storage

PARTY OF T.E FlkST PART *.I ELA:.. ..2 C.3.2.7 24·:·•IS3'C:.E;m .47·9?t«Nt·tt,'
PARTY Gi249(L·2 PART

El S INI{!NG LVER.11 !'•0'Jp;

t ·.··•·31,10:·ER

ho. scon :··.155/U•LK

L . ... I -Ii-
1

blkIEf _2-9-426
-0-·,·.wY UL:#.1 .

51ATE OF r<·:SAS SEI,··wiCK 21·'·Tr.

for _ S"7·11·k
Vt:tor F. Eb-•·nrin.· 9

na-00 in or.C *LD ,•eat·DZ *Le *Grc·;Di,9.r,ru-tr.:, a= 80.-0.!'.CJ{,2 Tr.an:
e.elute' The S.*. IS _Yot-n-ary act a:.5 'ec:.

Pty cu-r.1. ion ./pires . 19512,

L



FOUNDATION, INC. IMEPT@73377 -
retfkitfoff'ju t·i :0:f

8027 West Kellogg (316) 722-6071

Wichita. Kansas 67209 (316) 722-6072

lem.·

November 1, 1982

Jack Galbraith

Metropolitan Area Planning Corrmission
Wichita-Sedgwick County

455 N. 'hin
Wichita, Ks 67202

AisaSE?

yr. Galbraith:

Enclosed you will find copies of documents pertaining to our position of
equity ownership on the amenchent of condit ional use pemits #CU-133 and CU-33.

The items enclosed are as follows:

1. Warranty deeds being held in escrow
2. Ledger cards of escrow agent reflecting unpaid balance
3. Contract agreement which reflects

(A) Real estate price of $545,000.
(B) United American Bank and Trust to act as escrow

agent - Para. 8
(C) Provision for payment of $150,000. to be credited

against purchase price of $545,000.
4. Supplemental agreement reflecting payment of $150,000-

see 3 (c)

To recap the above and the indebtedness to Mr. Eisenring, the current unpaid
balance can be arrived at as follows: 29 £6

Price of real estate 545,000.00

Payment on October 2, 4982 19 77943 150,000.00

395,000.00

Installment payments-principal credited
·January 1979 thru 'lay 1982 187,622.00

Unpaid balance 207,378.00

This balance does not include an instal lment payment being held bv the Clerk
of the District Count, Se*vick County.

115,
If you have any questions, please call me at 722-6071.

Sincerely,

€ a.,9
George Lee

BASEMENTS 1 FOUNDATIONS

Al.£.': .:
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SUPPLEMENTAL AGREEMENT

THIS SUPPLEMEN'l'Al. AGREEMENT made and entered into

as of this 2nd day of October, 1978, by and between

·41. 35'1
VICTOR B. ElSENRING,

hereafter called "Eisenring",

and

FOUNDATION, INC.
hereafter called "Foundation".

WHEREAS, under even date herewith, the parties have

entered into a Lease and various Agreements, whereby

Eisenring has sold and leased land and equipment to

Foundation ; and

WHEREAS, the parlies desire to supI lement the Agree-

ments between them.

NOW, THEREFORE, the following Supplemental Agreement

is made:

t

1. The real estate that Eisenring has agreed to

sell to Foundation is ruicumbured by mortguges recorded in

Mortgage Book 1725 at Page 352 and Film 197 at Page 1441.

Foundation shall not be required to make any payments on

the purchase of said real estate that reduces the balance

that it owes Eisenring holo·w the remaining unpaid balance

of said mortgages. Eisenring will, from time to time, upon

the request of Foundation, cause United American State Bank

and Trust Comlany to furnish Foundat.ion a written document

certifying the remaining unpaid balance of said mortgages.

2. Paragraph Nci. 7 of the Agreement whereby

Cisciaring has sold certain equipment to Foundation and

Paragraph No. 21 of the Agreement whereby Eisenring has

.fi
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sold Foundation real estate are canallnd.
44216«

3. Contempt)raneously with the execution hereof,

Foundation will pay Eisenring Two Hundred Thousand Dollars

($200,000.00), One Hundred Fifty Thousand Dollars

($150,000.00) of which will be applied on the purchase

price in the Agreementt whereby Eisenring has sold real

estate to Foundation and Fifty Thousand Dollars ($50,000.00)

t. of which will be applied on the purchase price in the Agree-

ment whereby Eisenring has sold Foundation equipment.

4. Eisenring agrees to subordinate his security

interest in t.he equipment listed in Exhibit "A" hereto, in

favor of a Security Agreement between Foundation and the

First National B.ink in Wichita, which shall secure the

principal amount of not to exc ed Two Hundred Thousand

Dollars ($200,000.00).

5. Except as exp",2. .y modified to the contrary

herein, sai.d Lease and Agreements are ratified and af'

IN WITNESS MIEREOF, the parties have caused this

Supplemental Agreement to be executed as of the day and

year first above written.

Victor B. Eisenring

"Eisenring"

*®ipti
FOUNDATION, INC.

t

Foundation

F,9

*Bitm„

0»,e
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AGREEMENT

TiliS AGREE:.MENT macte ancl entered #Lo as of this

2..3 d.ty of october, 1978, by a:,d between

VICTOR B. EISENRING,y .jtf.¢1:i
h,?realler called "Sel]er",

and

FOUNDA'11 ON, I'.C .,

he[-co j Ler called "Buyer".

1·.HEREAS, f,eller 11 thu owner of the real estate

w scribed in Ex:.ihit n ht GLu and the unprovements located

thereon, 11,·reafter calleu sa.·1 Real Estate; and

hil!:kl:AS, 9,11.·r 11.-sirer to sell and Buyer desires to

NO'.·., '.ili',<161'i;i<i·:, the follc,wint; A jreentent is maile :

S:·11,t rel,regcuts that }.a is the owner of said

ki··, 1 1.-; 1,1 te, s Ell ,:, ·(·t t<. a Mort g i ge in favor of tlie United

A:norican Bank and Trl.st Company. So: ler will n,ake all pay-

ments r,·4211:ect LF said Mortgage and covet,a. ts and warrs.61

that, .11•-·11 liubir has fully paid the hereinafter mentioned

purehast. price, wid Mot tgag€· will be fully paid and re- i

least·,!.

S.·11,·r 4,·ees Lo sol] and Boyce agrees to

purchase said R,·al Estate, for a purchase price of Five

Hundred Furlv- 1 .1 ve '1'lti,·,1.;md Dollars ($'p15,000.00) ,

payable as fol low:

L- 2*744: E

L

T-



amd Octber 01 19/9, 1980, 1981, 1982,
,a) On the,0'-p-·ddys of January, April, July

]983, 1984, 1985, 1986 and 1987, and on
t jIL· lays of .January, April and Ally 44

of 1988, Buy,·* sh.ill pay Seller Nineteen
Thou:.ana Dollars ($19,000.00) , which shall
be applied first to interest and the bal-
ance to principal; and

10 On the ay of October, 1988, Burr
will pay Seller the roloctining unpalid bal
ance of said purchase price and the interest
<hue thereon.

3. So?!]cr shall convey said Real Estate to Buyer by

General harranty Deeds·. free and clear of any and all liens

and encumbrances, except as provided in the immediately

fi,1 lowing pan '1(ji ziph. Said General Warranty Deeds and the

her,after mentioned Abstracts and Title Ilisurance Policy

sh.,11 1.i· d.,1,osited with LI,e hereafter flamed Escrow Agent.

4. Seller ha,; heretoforre furnished Buyer Abst·.rects

of Tille or Title BinderS covering said Real Estate. Buyer

11.is examinl·.1 tlit: sume and agrees to accept title to said

ke,21 Estate iii i·s present :unditicill, except.ing only the

.*bove-1.1/lit..1 tilied Mo 1 1 .1.1,1.. AS Lo any p.trl of sail: Heal

E.·.f.it.· Mnt ··civf,red by At.:.tr.„:ts of Title heretofore furnished

to imyci, .1 policy of Tit le lily: I„mi'/ Shelli tie obt.,ined there-

on and the co>,t- thui .·of shelli be divided equally between the
i,arties.

5. Bu'll·r Sh.111 4 given possession of said Real

Estate as of the dite lien-of.

b. .,i•lle]· sh.ill Le responsible for the iii„nedicite

Ue tor 1977 and prior-

yi·.11·:.. '1'h,· 19/8 t.,xes mi said ki,al 16..tate shal ] Lie I,ro-

rated belween the I.:ities as ciff the date hui,·of. i'/xes on

said Redl lutate for 1979 and subsequentL years sh.ill be

linely paid by Buyci . aDee

7. 'ihi: ti.insact,ion shall Le closed (,1 the

clay of 1 978. .it. l.he offices of thi·

lt'. 71· i €23431% ·' i.

. 4%%*3124{R<f..':
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Escrow Agent.

8. The Uniled Ainer kan Bank and Trust Company of

Wichita, Kans,-15:, sthill act as Escrow Agent hereunder. It

£11]1 hold the above-de:vail,ed General Warranty Deeds,

Abst,acts oi Title and '1·it.1, In:,urance Policies ard a copy

of this Agreement. Th,0 above-mentioned annual payments

shall be macie by I,uyer to said E.,crow Agent. The Escrow

Agent :licill i,it.,ii,Litly 4isburse such payments Lo Seller, in

such manner as Seller directs.

*626.1+
14,on payment in full or Ed L payinents due hereunder,

4

1!1,· clocum··:IL>; held Ly the Escrow A.wit Shall b..· delivered

to }suver. Upon termination of this Agreemer,L in any manner

Ither th.::i compl,·le performam·. 1,7 1,uy,·: , Escrow Agent s;,cill

deliver said clocuments to Seller.

9. The jnit·.ial charges 01 the Ki,crow ..clent shall be

divided equallY between the parties. Any olher charges

ma.le by thi! i·.:icrow Ayent shall be paid !,7 Buyer.

.10. No a.·si Ji,„it:191 01- L:unisfur by Buyer of this Agree-

ment or any interest hereunder shall be valid unless and

unt-il such assignment ur transfer shall first be submitted

Lo and approved in writing bi· Seller. Seller agrees that

such approval shall not Le unreasonably or arbitrarily wit.h-

held. Not.withstancling any such assignment with Seller's

com:ent, Buy•'r sh:ill non.· the less 1,·main re.pansible to

Seller hereunder.

11. If Ittiyer hills to perform any obligation or act

required of it h:.·i,·under for a period of ten (10, day.:,

St-·11,1/ may give Ihiyer written nolice demanding that Buyer

cure such def.iult. j f said cietault. 8 not Cul€?di wlthin

fifty (50) Av:; ifter the d.,le of sue}. Written not.ice,

-3-
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Seller slial 1 lidve the option of (1) declaring the then

unpaid bal,ince of the purchase price due and payable

immediately, with int€ thureon at the rate of t·un

percent (10?) per annum, tiom the time of such declardtion

ubt.11 paid, or (2) decl trir,g this Agreement to be tormi-

nated, in which event the] Escrow Agent shall deliver the

documents ·ecrowed with it to Seller, and all payments

the] t.-tefole i:In·L, !,7 15[1' .1 Lo Seller shall Le retained Ly

Sollor, as liquidated damages and not as a penalty. In

Such event, Seller sl:.ill give Eu··er Written notice of-

whic* opt.ion he c.!rects.

12. All not·ices required or permitted hereund.·r

shall he i I writing and shall Le sent '·y Certified Mail,

Return 1<,·ccipt Itcquested, to Seller at 4900 West 21st

Street Notth, Wichit.i, Kansas 67212, and to Buyer at 8027

West Kelloyu, Wichita, Kansas 67209.

I,, I h.· i··.'4:,it that s.,id Real i:state or any part

ther/of i:; c„i.lenined Lin..er the I·ower of enlinent iloria 1,1, th,1 2.$

not sum i:]timatel.· receiver] for such condemi-' ion shell be

I,aid to t.he 1:scraw Ag.:nt, who sh,111 credit- such am·Junt to

the bal,ince Jur· hereunder·, and p.ty the remaining balance,

if 1 i) iii k·,·,21 .

14. 1 f Soller recuives an offer W purchase the one

(l) acre of land descrihed in saragraph No. 1 of Exhibit

"A" hereto, i.hich Seller desires to accept, he sh,ill ,: ive

8;:\·i.r· written notice of such offer and the terms and pro-

visi€ins th ·reof. For a period of . ..gl. days after the
receipt C f Slic·11 nolic , 1 IA,·U r shail h:Ive L.he ril,Lion cd

dations; conlitin,·,! m said ofle:·i



15. St,11,·t kincuents that he has Lhe right to
-iii 3oper,i··· a 5.- , lant on that porti/11 Of Lhe real estate

hereby st,1.1 tu Bui·er th lt: 1., located in Section 2, and,

iL jeque:-te.I hy bl:Yer, ·Fgrees thal he will Lake all

reasonaL. · acts 11,-Ci':.·.·Ii f to aid aild ,cuist. Buyer in any

undt·i Laking:; t.0 peri·:it or aut.horize Bity,n· t.u contiritte to
opetate a sand plant on Laid R:.11 Estate.

16. 1312·,·'Ct .sh.,1 1· 1„ty dny t.:.irtgage Registrat ion Tax

arising out· of this .trdl,f.action.

17. t·a:.hih j.20_ d.Ays from the date hereof, Seller
will , ,·it h .· c:·:pens,-·, cal:ise the one (1) a,·re described in

pardqi.li.h No. 1 01 Exhit, it "A" hereto to bt.· surveyed arid

staked by ,t i ,·1,11 1.,1,1,· Si,hiv.·ick County suiveyor. A .·upy (,f

18. ht .dly t j..1,· <11 'cr J.in:iury 1, 19; 1, 13uyer ..hall

havc 11·,e i i'JI,l 1,) · ici <r,· 011 (,r any port.hin r,f tht, h.,lance

1 1. 11113'··r ·>hal 1 8,·1 c·(,nstruct any linprovements on

prior wrill, ., ciP:,1 civil,

which i.} 3,1 not Le uraca'·oriably or arbitairily witt'held.

"i·'] r Viants Buter thi, Jifilit 10 drt.·drm , i unip,

, X,·21.-.It.c, .In,1 (,likt.·thi:W e.>11.1':Ct (,i•€·ration. Ui,on Lcild !4·/1

Est,:t..·, fri:· the :,h.··ki ][ilit .ind r.·moval Of wild, ·11 1,(11 dn,1

c.,reful, i'!11:1,·Ii! .·,:id wi,1.,u.i·,1 ike I:i,Ii,ner, ami in ar··-01.:.ince

92
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the aii,ount of One mindred Fifty Thousand Dollars

($150,000.00). Said Lettor of Cr.dit will obligatte said

Bank, upon th; writ•en request of Seller, to pay Seller,

from t ii,ie tri ti'.1,1, for a period of months aller

the ciate hereof , such amount of money speci fied in such

itten re:ttlest, which shall not, in total, exceed One

Hundred Fit-ty· Thous.ind Dullars ($150,000.00) . Any sums

the above-mentioned purchase price, in accordance with

the terms und provisions hereof. Notwithstanding aftything

to the Contr,try contained in this paragraph, Seller shall

not be aut-horized Lo request sald Bank to Pay hiln :Tic): u

than the t.hen rretwining umpaid bdlance 05 t·he purchuse

pric,·.

IN WITNESS l·.1!1' 41-1/', the parties havc caused this

A.·ir .·emoi:t t n Le , :<ecuL:] .i:; t·t U.e da·,· an.1 yodl- f i r:,t abrive

iliftdrB.-Disent ing

"Seller"

FOUNDATION, INC.
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EXHIBIT "A"

1. ihe Hast li. 1 f of Lhe .;outhwest Quarter

(E/2 SW/·1) of Section 2, Township 27 South, Range 1 West.

Sed·,wick Colint';·, K,1*ab, excepting one (1) acre located

in the '101,1 4.·.1!·r Corn,·r tn,·r,•r·£ 1,ei ng ore L•undied sixtv-

five feet (1#9') in wicith (East to West) and two hundred

i,ixly-four teel (.t,·i'). .i: ti,·:··.1 l..oulh Lu ..urti) .

'1'hat portion of the Northwest Qdarter (INW/4)

of Adcti- 11, Vownship 28 South, itange 1 West, Sedqwick

County, A.„ina.., 1,·in.i E.ist of the Big Ditch, Coiskin

1 10<i,lway 04!ii,1'wi,:k Counly Di:;Lr 1,2t Court Condemnation

l'a:* :JL). A-30410/.

li..
rour..

L



POST 78 121

*p. Escrow Account With UNITMERICAN STATE BANK & TRUST COMY Wichita. Kansas Nn
,19,002.00 RIG RIVER SAND CO. 722-6071

AP *1, PAYMENT FE'

*ELLta 1 OUNDATION, INC.

2.00 8027 W. Kellogg£:P tT MORTOAGE
Wichita, Kansas 67209

Ta ESCROW
19,000.00

8•Lu• EISENRING, Victor B.

V
4620 W. 21st St.

' FI'll PAYMENT
1/10/79

INTERIBT 7.00% Wichita, Kansas 67212
Int. Begins 10/2/78 MSN# 450-04-5268

.,1 Quarterly payments on the 10th of Jan., Apr., July, and Oct. of 1979 thru 1988.
- Last payment due of total balance on 10/10/88.

Deposit to Sellers Acct. #31-0055-3 $395,(JOO.00

O.T. *LANCK
NO,

See Posting Schedule in Packet for previous payments.
Last payment made was 4/20/81 Balance: $265,61.00

19,002.00 2.olm, 000.004,381.75..'.1 ·25 JUL \5 &\ 251,052.75
19,000.00 2.010,998,00,718.413*,279.58 0CT21 5\ 234773.17
19,000.0 0 2.014999.004,132.118... 65 82 -.At: 20 1 221,907,35
19,000.00 2.01[B, 99 5.0 0.,46 8.515.. 52'J.,15 :AY 5 1 207,377.90

49474

}979 Tnt. 527,148.71

1980 Int. $23,510,88

22».497



;*p '6crow Account Wfth D=ICAN STATE BANK & TRUST ANY Wichita,*ar}SaS NO.

*·tr.Alal,PAYME" DUYER
SELLE

730 7/FOLIN}ATION, I,IC. y ikfnald Ca i,
2.00 8027 West Kellogg

Wichita, Kansas 67209 '44
...Te. al'low U.Q.(19 · 00

aELLm

Victor 8. Eisenring

4-(4--
6 FIRB¥PAYMEN,January 10th. 1979 INTERIST 7.0% 4620 West 21st Street
,· Interest begins Oct. 2, 1978 Wichita, Kansas 67212

N....% 450-04-6 262
t,:Quarterly payments on the 10th of January, April, July and October of 1979 thru 198
i.,and on the bame days of January, April and July of 1988. Last payment of balance
['I due October 10, 1988 plus interest due.

--ew I 3395,000.00
PAVMEN1

Al.... 1 ALAN'

19,002.00 2 017, Co 0 0 7 726 9 r.· -

19,00 4.00 2.0109,000.0(,6,540.3-6-,·c: 164 APH\\ 1.9 371,267.21
la.COP.00 358.817.72»94 19,002.00 2.0]01 000.00133092'.069.00 OCT,2 9 346,148.71084

19,002.00 a571.433.•28.57 FR\550 32491.38
2.0102, 000.0 06,26 9.34'. ·73 0.6 „ JU-29 50 ...307,760.72

19,002.00
2.0101 000.004.399.810..13 ·220A 00 2.0 u 293.650.5

43* nA A.U JZ, ?Al 79 .1 .72
19,002.00 770.4097

2.01(P, 000.001830.13·, 163.87 APR20 9 265.671.00

I. 44

In nOGLy 07 24 592

\j

6tt,915¢,

k
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AA WARRANTY DEED (Kansas Statutory For„,)

VICTOR B. EISENRING, a Single 1>arson,

U CONVEY S . AND WARRANTS TO

C FOUNDATION, INC.

all the following described REAL ESTATE in the County ot Sedgwick
and the Stale of Kan!,85,

The East Half of Northwest Quarter0

(E/2- NA'/4) of Section 11, Township 28
South, Range 1 West, Se< Count

Kansas, lying bast of the Wichita -
Valley Center Flood Control (Sediwick
County District Court Condemnation
Case No. A-30410).

.9

for the sum of One Dollar

EXCEPT AND SUBJECT TO· Easements and restrictions of record, including
Right-of-Way granted to [Derby Refining Co., Right-of-Way granted to
The City Service Gas Company, Easement recorded in Miscellaneous
Book 438 at Page 420, Permit recorded in Miscellaneous book 559 at
Page 268, Easement. recorded in Miscellaneous Book 559 at Page 276,
Indenture of Conveyance to Kansas Gas and 1Electric Company, Indenture
of Conveyance recorded in Miscellaneous Book 581 at Page 452, and
Rights, if any are still existing, arising out of conveyance recorded
in Miscellaneous Book 79 at Parie 10.

Victor B. Eisenring
STATE OF KANSAS, Sedgwick COUNIY, ss

«g940€f.
BE IT REMEMBERED, Th,! on 111,5 / -- 4.i·y of a.. 3'.

A. D. 19-78_, before me, the undersigned a Notary Pliblic

in and for the County and State aforesaid. came

1 VICTOR B. EISENRING, a single person, STATE OF

County. j

Thus instrumer.i wak med for record on the

day ot A D,19
is

who persenall·. known to me to lie Ike 5ai,e person who

e,,ecured the within insfrument of wrilino and suct, perwn duly 0'0!ock M., and duly recorded

acknowledged the execut,on of Ihe saine.
in book 01

IN WITNESS WHEREOF, I have hereunto set my hand and aff,xed

my seal, me day and year last .Dove wimen. at page

C'.
Register of Deeds.

INotary blic

Term e.pires
Depuly

lee·5 $

61„, form h wiriled b, Ine 83, Ahor,a:,or' 01 li,e· 51•le of Kan,L jolely for the m of Ils /Ae.bers)

Entered in Transfer Record in my office this

r ./5·1



WARRANTY DEED (Kansas Statutory Form)

.

VICTOR B. EISENRING, a single person,

802 f J
1

./ TO
U CONVEY 9. -AND WARRANTS

0

C
E FOUNDATION, INC.,

0
U

all thu, following described REAL ESTATE in the Cously 9 Sedgwick
and the Sta:e of Kan.as. to wit.

C

The East Nalt of the Southwest Quarter0

{E/2 SW/2) of Section 2, Townshil, 27
South, Range 1 West, Sedgwick County,-0

Kansas, exec piting one (1) acre located
in the Southeast Corner thereof being
one hundred sixty-five feet (165' ) in
width (East to West) and two hundred
sixty-four feet (264') in depth
(South to North).

One Dollarfor /he sum of

EXCEPT AND SUBJECT TO: Easements and restrictions of record, including
011 and Gas Lease recorded in Miscellaneous

Book 225 at Page 242, Restrictive Covenants
recorded in Mi.scelldneous Book 701 at Page 517,
Easement recorded in Film 160 at Page 565,
Easement granted to the Board of County
Commissioners, Right-of-Way recorded in
Miscellaneous Book 98 at Page 226, Ri,Jht-of-Way
reccrded in Mii:cellancous Hook. 267 at Page 129
anci Lease recorded in Misce].laneous Book 560 at

Page.il >r.
Dated ..fc€c-£41 '

Victor B. Eisenring

STATE OF 1<ANSA5 Sedgwick COUNTY, 5

BE IT REMEMBERED, That on this day of

A. D. 19. 20, before ine, the undersigned, a Notary Public

in and for the County and Slate aforesaid, come

Victor B. Eisenring, a single person, STATE OF

St

County,1

Th : instrumen, was filed for record on th,

day of A D.,19

who is personally known to me to lie the same person who
e.ecuted the wilhin instrumen! of w, iling and such person duly at o'clock M., and duly recordet

dcknowledged the execution of the saine
n Look of

IN WITNESS WHEREOF, 1 have hereunto set my hand and affixed
rr.v seal, the day and year last abo,e wr itten. il page

Register ot Deeds

Noiary Pul,IK
121/4

Depuly. J
Term expires FeeL, $

00. ([hus to rn a pfinted by Ine Bar As:uci/hon of the Si,ie of Kanhai iumel, for the uw of /5 Memben)
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LAW OFFICES OF

LAMBDIN & KLUGE
DONALD E. LAMBDIN

CHARTRIZED
WILLIAM F. KLUGE. 111

043/ Noltr' MAIN
aE¥/RE' C. STURM

ERIC C. SVOBODA P. O. BOX 46/

DAVID N. JOHNSON WICHITA. KANSAS /7201

M. DAVID ZACHARIAH 316/26M-8285

44%42
JOIN K DAMMANN, PLS

..:%29 R..

994<A
November 8, 1982

/4949·
Mr. Robert Lakin

Director of Planning
W-SCMAPC

City Hall, Tenth Floor
455 North Main Street

Wichita, Kansas 67202

Dear Mr. Lakin:

Please find enclosed a certified copy of the Journal
Entry entered by Judge Anderson on June 30, 1982, in the lawsuit
between Foundation Inc. and Mr. Eisenring.

Please let me know if I can be of further assistance to
you or your office.

Very truly yours,

LAMBDIN & KLUGE, Chartered

David N. Johnson

DNJ/Jc

Enclosure

*43-144 NOV 1 0 1982

PLANNING
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IN THE EIGHTEENTH JUDICIAL DISTRICT

DINTRI (31 COURT, SEDGWICK COUNTY, KANSAS
CIVIL DEPARTMENT

FOUNDATION INC.,

Plaintiff, ) %10
VS. Case No. 82 C 995

Consolidated with

VICTOR B. EISENHING, Case No. 81 C 207

Defendant.

JOURNAL ENTRY
.eN'Pit€/1

NOW, on this :30th day of June, 1982, this matter comes

on for hearing upon the application or tile I)efendant, Victor B.

Eisenring, for a temporary injunction against the Plaintiff.. TIle

4%93 Plaintiff, ]*n Cain of Foundation, Inc., appeal'S in person and

through their attorney, Thomas E. Brown. The Defendant appears

in person and thi·ough his attorney, 1)unald 1.. Ilimbdin.

Will,iLEUPON, the parties announce le Llic Court that Lhe v
ains©

have reached an agree,!unt On this matter and desire that the

Court enter an Order pursuant to said agrue:nent in tile following

respects:

1. 'Ptlal Elie Plain.tiff Foulidation Inc., sliall be
43'iumi·

temporal·ily restraimed from violating the terms of the

Conditional Use 1-brmit No. CU-133 in all particulars und

specifically ·'Aall be te:.porarily restrained frum e:cavating

beyond the two hundred (200) feet area as defined in the

Conditional Use lA? Mit.

2. The Plaintiff, Foundation Inc is hereby ordered

to fill in all areas previously excavated beyond the two hundred

(200) feet area with proper fill material as the appropriate

county authorities shall designate.

'3. The Plaintiff, Foundation Inc., shall forthwith

remove any debri.s as defined in the Cond,tional Use Re·mit No.

CU-133, paragraph ten (10), placed on the premises or used as

fill material by tlic Plaintiff, his agents or employees.

LAW OFFICKS O.

LAM111NX & ELUGE

'211//TE" 8/

A..OUNEY' AT LAW

630 UOUTII MAIN

W:Cl[ITAL KANSAS 07203

203•.280



W, 1 941'et.9

4. The Defendant, Victor B. Eisenring, shall forthwith

remove all barrels containing paint that are presently on the

premises.

5. The granting of temporary restraining oruer

Shall not serve to prejudice' either party to this action at the

time of trial.

ANDEILSON

IT IS HY THE U)URT SO ORDEIC!·:D.

D. KEITH ANDERSON
KEITH D.

District Court Judge

APPROVED BY:

THOMAS E. BROWN
Certificate / Cle,k uf the District Court. Th€ 25 Ve

Attorney for !4:untiff

i is a true 'nipriEst c.iy# the 01;ginal inbtrumentfiled on al,e -a day of -iel- 1 19 , 4 /
and ir,corded in this cour¢61 the Eighteenlli Judi':U

l.AMHDIN & KLUGE, Chaitured District, Sedjck County, Kansas.
Dated this -1· day of
Clork 01-ths Distiict 9Yrt ''/ 144iki.:

t

By : SIONED BY DONALD E. LAMBDIN
.rE#.,

DONALD E. LAMB!)1*

Attorneys for· Difendant

T.,u rt,ove

50 44(43

1

L_
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1 WICHITA-SED< 0 FICK COUNTY

METROPOLITAN AREA PLANNING DEPARTMENT

MAPC HEARING DATE: 11-04-82

..Ke©tti43%%§*

93164*

1.433%
tilim'.i·21

Case No. CU-258 Request: Conditional Use Permit to
allow expansion of sar,d
and gravel operation

Location: North side of Plst Street North in an area 1/4 mile
east of Hoover Road.

Reason: To amend CU-133 to permit the extraction of sand and gravel
in a configuration different from that originally approved.

Acres: 77.5 Size: 1320' x 2590'

•=£2 22'-.-*L .,

M.tuK>'f#Alyf·1 4,

A. 33-

Land Use Zoning .4422. --
31394" ,

Existing Sand pit, oil well ' storage tanks "R-1"
North Undeveloped "R-1"
East Sand pit and undeveloped "R-1' %·......#*
South Single-family "R-1"
West Single-family A wrecking yard "R-1"

r=.1

137.-7-r-L.i.3*4034,
Street right-of-way is adequate.

Platted: No

History: CU-133 Sand and Gravel Extraction 7-22-71 , TAPC Approve
5-04-71 BCoC Approve

COMT·!ENTS :

flit<.
9.»>27 4'4®

1. The following items should be considered by the Planning
Commission in making findings of fact:

The applicant is requesting a Conditional '!se Permit to
permit the extraction of sand and gravel in a configuration
different from that originally approved by the Board of
County Commissioners on August b, 1971, {CU-133) for a
tract of land zoned "R-1" Suburban Residential and located
on the north side of 21st Street Morth, 1/4 mile east of
Hoover.

?ffihiq·

./

An Operational Plan and a "sketch'; Redevelopment Plan
has been submitted with the application. Although
the operational plan appears to be acceptable, the pro--
posed sketch for residential redevelopment fails to take
into account lot area requirements of the "R-1" zoning
district. It should be pointed out that the area in which
subject property is located is not projected for urban
development due to the existing high water table and there-
fore any determination of actual lot size and area would
have to be reserved until such time in the future the
actual redevelopment and platting of the property occurs.

4144444441

jiall"/likar*/
i-y

2. A recommendation of approval by the Planning Commission
plit;,3 should be subject to the followicg recommended conditions:

1. No stockpiling of sand or storage of equipment
shall occur within 50 feet of any property line
or within 100 feet of any public right-of-way.

The applicant shall submit a restrictive covenant
to the Planning Department, approved as to content
by the Flood Control Division and to form by County
Counselor, providing for the construction and/or

'rt-/"15*»augg,-.)470)33#am"*A##%*.t#"1271*&/6**ER/'Imal"Mee

VM'Ort

203Efrm#//
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23*:212·i
maintenance of a loop levee around the entire sand-
pit, and shall be constructed in accordance with
construction specifications, Section 1 through 4
inclusive, and maintenance specifications Sections
1 and 2, of Construction and Ma intenance Specifi-
cations as prepared by the waintenance Division of
the Department of Public Works of the City of Wichita,
Kansas; said covenant shall run with the land and
be binding on all owners, successors or assigns.

.r441

1·+Aft:4:2'¢X,1 -

3. The applicant shall proceed in accordance with the
operational sketch plan approved by the rietropolitan
Area Planning Commission, and shall excavate the
lake and Cora the banks as indicated on the approved
plan.

.i:

.4%99 4. A minimum 58-inch high fence shall be constructed
prior to the beginning of the excavation operation
and shall be maintained along the perimeter of the
excavation area and plant operation area on no less
than 7-foot steel posts, with posts set not more -<
than 16 feet apart. The fence may provide for
reasonable access gates installed at the same height
and of the same construction as the fence, which

-I'gates shall be kept locked except when in use.
Such fence and gates shall be a minimum height of
58 inches and shall be of the following types of
construction:

1*--3:4.-96,4--:
a. A 48" or higher chainlink fence with three

or more strands of barbed wire; or

e 
b. A i: or higher solid metal or solid masonry

fence with three or more strands of barbed
wire; or

121*+Hal ..94¥·-- r'-
C. A 48" or higher wood fence which may have

cracks or openings not in excess of five
percent of the area of such fence, with three
or more strands of barbed wire.

The term "barbed vire" shall mean any twisted wire with
barbs spaced a minimum of 4 inches apart and placed at the
top of the fence and gates at an angle not to exceed 160
degrees facing away from the excavation.

5. The earch shall be extracted to a minimum depth of six
feet below the normal vater table as determined by
the City-County Health Department.

6. To provide for bank stablization and safety of future
uses, the side slope o.' the excavation shall be no
more steep than five horizontal to one vertical.

:*.:*.-77*1
7. All of the application area outside of the sandpit lake

shall be graded 60 as to d. ain into the lake.

2. The sand plant operator shall be responsible for:

a. Insuring that the loop levee elevation be
maintained.

b. That the grading of the area around the per-
imeter the sandpit lake be maintained so as
to direct drainage toward the lake.

c, Construction of any structure such as culverts,
ditches, ditch checks, riurap, etc.,necessary
to carry out this plan.

9. The applicant shall submit a restrictive covenant
to the Planning Department in a form satisfactory
to County legal counsel, providing that no foreign
matter, such as ruibith, tras, car bodies, etc.,

J

96"2*49499
I *Ff

44?ilf

0.

•-1L=W'„ 31:r 2 .2 9.1<<:t-WAU%>' ' ¥t tr  ., 6-2·'u=·,.I.. .. ... . 2' U, (l·t}** j +.*·'7 '·Nic *N 104 .ve.i,j::en·47§fi&2
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Page 3
CU-258

41»7.
shall be deposited on the application area or with-
in the excavation after approval of ·the conditional
use by the Board of County Commissioners.

10. The natural drainage flow shall be protected through-
out the area. Any improvements made in the natural
drainage or any obstruction or diversions shall meet
with the approval of the Wichita-Sedgwick County Flood
Control Office and the County Engineer and shall be
according to the specifications and standards of these
authorities.

11. No commercial recreational activities, such as boating,
fishing, skiing, etc., shall be permitted in the area,
unless duly authorized under provisions of the County
Zoning Resolution and amendments thereto.

12. All slopes shall have vegetative covering consisting
of a perennial drouth resistant grass or combination
of grasses which will permit the establishment of a
good sod cover to help prevent erosion.

13· The applicant shall submit L revised copies of the
operational plan reflecting that excavation shall
not occur any closer than 50 feet to the centerline of
the 40 foot Phillip's Pipe Line Easement.

14. The property shall be platted prior to the issuance of
Fuly zoning or buildin:.permits, except those necessary
for the sand excavation overation.

15. The annlicant shall comply with Conditions 2. 9 and 13
prior to the publication of the resolution establishingt
the conditional use.

16. Any violation of conditions attached shall declare the
conditional use permit null and void.
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UNITED STATES DEPARTMENT OF AGRICULTURE 4100 Maple
Wichita, KS 67209

SOIL CONSERVATION SERVICE 942-8422

SUBJECT:
CU-258 - Request to permit a sand and gravel

DATE4
extraction on the north side of 21st North, October 25, 1982
1/4 mile east of Hoover

TO:

Jack Galbraith, Chief Planner

Metropolitan Area Planning Department

I see no problems with the proposed sand and gravel pit. This is in an
area that supports pits.

However, I do hope they have an environmental planting plan for the
redevelopment plan. Tree plantings should be started now for

?Pti»t screening and improvement of housing sites. Also, the area needs

a vegetative cover at all times.

**53<d- If you have any questions, feel free to contact me.

Lair .Henry 
District Conservationist

OCT 2 6 1982
METROPOLITAN PLANNING
ROUTE E

*Eif·V
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CU-258 - 25 "Notice to Adjoining Property Owners" mailed 10-21-82 for
the MAPC meeting for -1-4-82.

1 to Ron Worley, Director, County Dept. of Bldg, Plng, & Codes.

26 Total
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WICHITA-SEDGUICK COUNTY
METROPOLITAN AREA PLANNING COMMISSION

*Fff 3 CITY HALL, TENTH FLOOR, 455 NORTH MAIN STREET
WICHITA, KANSAS 67202-1686

October 21, 1982

NOTICE TO ADJOINING PROPERTY OWNERS:

This is a notice of a request for a Conditional Use in your area.
As an area property owner, you have the right to appear before the
Metropolitan Area Planning Commission (MAPC) meeting in support or
in opposition to this request. The MAPC will consider the following
case in the City Commission Meeting Room, City Hall, First Floors
455 North Main, Wichita, Kansas, at its meeting on dovember 4, 1982,
which will commence at 1:30 p.m. You may appear either in person or
by agent or attorney if you so desire.

CASE NO. CU-258

Conditional Use Permit to Establish a Sand and Gravel
Extraction Operation on Property zoned

"R-1" Suburban Residential District

The east 1/2 of the southwest 1/4, of Section 2, T27S,
RlW of the 6th P.M., except the south 50 ft., and except
the south 264 feet of the east 156 feet. Generally
located on the north side of 21st Street North, 1/4 mile
east of Hoover.

Additional information concerning this case and official protest pro-
cedures may be obtained from the Planning Department, 10th Floor,
City Hall, or by calling 268-4421.

Robert A. Lakin

Secretary
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LAW OFFICES

FETTIS & MCCLURE

120 SOUTH MARKET

SUITE 504

EVERETT C FETTIS WICHITA. KANSAS 67202 KEITH M. CUREMAN

DAVID R McCLURE 316·267-7251 OF COUNSEL

1

October 15, 1982
?

Mr. Jack Galbraith

Metropolitan Area Planning Commission
City Hall
Wichita, Kansas 67203

Dear Jack:

As you and I discussed yesterday, Foundation, Inc. has
filed its application for a conditional use permit to expand
its sandpit operation. I think they operate under Big River
Sand. They are purchasing this property under a contract from
Mr. Eisenring and they are having some disputes. The contract
price for the purchase of the property was $545,000.00. My

t=,4:tea·, clients, Foundation, Inc., have paid in sufficient funds to
reduce the balance to $193,377.00. To my knowledge, they are
not late or delinquent on any of the payments. I feel that
this creates a substantial equity interest for the purchasers.

If I can furnish you with any additional information,
please let me know.

Very trgly yours,

EVERETT t. FTTlS

ECF/tcp

4

1
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October 15, 1982
1

Claud S. Shelor, Director, County Dep't. of Public Works
Larry Henry,fUSDA Soil Conservation Service. 24381 9@.

Jack H. Galbraith, Chief Planner

CU-258 - Request to permit a sand and gravel extraction
operation on the north side of 21st St. North.
1/4 mile east of Hoover.

A conditional use application has been submitted to our office
requesting approval of a sand and gravel extraction operation
at the above referenced location.

I have enclosed a copy of the operational plan and redevelop- ..9
ment plan for your information and review. We have scheduled
this case for MAPC consideration on November 4, 1982. We
would appreciate any comments you might have by Monday,
October 25, 1982, so that they can be included in our staff
report.

please call.If you have any questions,

Jack H. Galbraith
Chief Planner

JHG:GLS:el

Enclosure

*tPA·>.

L
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APPLICATION FOR APPROVAL OF CONDITIONAL USE PERMIT

FOR PROPERTY LOCATED WITHIN THE JURISDICTION

OF THE BOARD OF COUNTY COMMISSIONERS OF

SEDGWICK COUNTY, KANSAS

This is an application for a Conditional Use Permit. The form must be

completed and filed at the Planning Department, Tenth Floor, City Hall, 455
North Main Street, Wichita, Kansas, in accordance with directions on the

accompanying instruction sheet. AN INCOMPLETE APPLICATION CANNOT BE ACCEPTED.

1. Name of applicant or applicants and/or their agent or agents. All owners

of all property requested to be considered in this application must be
listed in this item.

/J APPLICANT Victor B. Eisenring

ADDRESS 4620 W. 2lst. St. North 67212 PHONE 943-4372

AGENT

 yDRESS PHONE

Br- APPLICANT ) Foundation, Inc. - Donald P. Cain, Sr. President ((*•Wa*·Awel,gerl ./4

ADDRESS 8027 W. Kellogg 67209 PHONE 722-6071

GENT Everett C. Fettis

· ADDRESS -ale==t¥--Building 67202 PHONE 267-7251

C. APPLICANT

ADDRESS PHONE

Professional Engineering Consultants, P.A. (Gary Wiley)

ADDRESS 1440 E. English 67211
PHONE 262-2C91

(Use separate sheet if ne.essary for names of additional applicants) .

Sand Extraction Operation2. a. The applicant proposes to establish a

(C.U.-133 Amended) (use) .

on property legally described as Lot(s)

, Block(s)

of the Addition.

(If appropriate, metes and bounds description may be provided in the space
below or on an attached sheet).

The east 1/2 of the southwest 1/4, of Section 2, 727S, RlW of the Gth P.M.,

except the south 50 ft., and except the south 264 feet of the east 156 feet.

2. b. There are 77.5 acres (round to nearest tenth) in the above

described property.

T9-333-2 Revised 8/80
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3. THIS PROPERTY IS LOCATED AT (ADDRESS) 4900 W. 21st Street North

THE GENERAL LOCATION IS (USE APPROPRIATE SECTION)

A. AT THE CORNER OF

OR

t

talswite·ij?>

f' B. ON THE North SIDE OF 2lst St. Nort'*AVE-r-STREET-BETWEEN ......

ba ,/ill.imp?.r.

. 1/4 mile West of Hoover (AVE.) STPEET MIn
: .4

let

*S* 14. THE PROPERTY INCLUDED IN THIS APPLICATION IS ZONED R-1

(ZONING DISTRICT CLASSIFICATION). ,@==E

5. I REQUEST THIS CONDITIONAL USE PERMIT FOR THE FOLLOWING REASONS:
qi'Mayma'.

To amend CU-133 to permit the extraction of sand and gravel in a configuration
* different from that originally approved.

6. I (WE), THE APPLICANT (S), ACKNOWLEDGE RECEIPT OF THE INSTRUCTION SHEET
EXPLAINING THE METHOD OF SUBMITTING THIS APPLICATION. I (WE) REALIZE
THAT THIS APPLICATION CANNOT BE PROCESSED UNLESS IT IS COMPLETELY FILLED

IN; IS ACCOMPANIED BY A CURRENT ABSTRACTOR' S CERTIFICATE AS REQUIRED IN
THE INSTRUCTION SHEET; AND IS ACCOMPANIED BY THE APPROPRIATE FEE. I (WE) -I

FURTHER CERTIFY THAT THE ABOVE AND FOREGOING INFORMATION IS TRUE AND -
CORRECT TO THE BEST OF MY (OUR) KNOWLEDGE. I (WE) ACKNOWLEDGE THAT THE --'

4 BOARD OF COUNTY COMMISSIONERS SHALL RAVE AUTHORITY TO IMPOSE SUCH CONDITIONS
. . '€*L AT IT DEEMS NECESSARY IN ORDER TO SERVE THE PUBLIC INTEREST AND WELFARE. -I

€ Lat .0.-El==2.04

NOTE: AT LEAST ONE OWNER MUST SIGN THIS APPLICATION. OTHER OWNERS MAY BE

REPRESENTED BY AN AGENT OR AGENTS.

Foundation, lIne.

Et k it.,149.34424 <74/ BY
AUTHORIZED' AGENT (IF ANY) AUTHORIZED AGENT (IF ANY)

.t fi n,9914 00 President

3«51< BY
BY

AUTHORIZED AGENT (IF ANY) AUTHORIZED AGENT (IF ANY)

BY BY

AUTHORIZED AGENT (IF ANY) AUTHORIZED AGENT (IF ANY)

7. OFFICE USE ONLY
fv-'

This application was received at the Planning Department at 3.KS-

314 N on Od 12; 1 9% 1- (day, month, year). It has been checked and

found to be complece and accompanied by required documents and the appropriate

4?CRO

/0

fee of $ , 5000 -

.4 04. 13 C ..6*Ld-o-.-; -a

2.>» EL-- Title

.7

Ie-,1

=D> 1
T9-333-3

Revised 8/80
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OWNERSHIP LIST

Tract Property Owner

32
The South t of the NWk of 2-27-1W exe. a .-E. 6-Carp--(Deeased) 9,
tract beg. 1568 ft. south of the NW corner AND

of the NWi; then south 531.9 ft.; then east / /Charles N. Carp, 2700 N.
245.7 ft.; then north 531.9 ft.; then Hoover Rd., 67205

west 245.7 ft. to beg.  Wallace F. Cart,D2714 N.

Hoover, 67205

South & of the NEk of 2-27-1W Ken-Win Farms, Inc., c/o

Kenneth Ott, Maize, 67101

North 4 of the SEE of 2-27-1W

2-27-1W lying west of the westerly r/0/w 21st St., 67212
line of the Wichita-Valley Center Floodway /'

That part of the NEt of 11-27-1W lying Drillers Production Co. Incnorth & west of the Wichita-Valley Center  V 110 N. Market, 67202
Floodway

That part of the North 4 of the NWi of Victor B. Eisenring, 4700 W.
11-27-1W lying north & east of the Missouri \ ) 2lst St., 67212
Pacific Railroad r/0/w and lying north &

fi@Elywest of the Wichita-Valley Center Floodway,
except the West 500 ft. thereof

ZEZZEDAID 2 The West 500 f t. of the North 4 of the Lloyd B. Stewart, Address
NW£ of 11-27-1W lying north & east of Unknown (as trustee)
the Missouri Pacific Railroad r/0/w AND

1 :/Emily M. Stewart, 2 Parkwood

Dr., 67208 (as trustee)
AND

f 4 Jack C. Stewart, 2 Parkwood
Dr., 67208 (as trustee)

AND

James M. Stewart, 700 Preston ./2,<tilf·
Trail, 67230 (as trustee)

South 314 ft. of the East 156 ft. of Victor B. Eisenring, 4700
the East % of the SWi of 2-27-1W -5) w. 2lst st., 67212

East % of the SWi of 2-27-1W exe. the
South 314 ft. of the east 156 ft.

East 10 acres of the SWE of the SW% of
2-27-1W exc. the north 44 ft. and except 21st St., 67212
the east 165 ft. thereof

Tract in the SWi of 2-27-1W beg. 880 ft.
north of the SE corner of said SWi of the
SWi; then north 440 ft.; then west 330 ft.;
then south 440 ft.; then east 330 Et. to beg

That part of the South t of the SEk of 7-9'Victor B. Eisenring, 4700 W. 

.Rzi

/ John F. Petersen, 5228 W.
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Tract Property Owner

We s t 10 acres of the SWk of the SW% of Elgin M. Gupton & Odessa M.
2-27-1W bupton, 2815 George Washington >fl

Blvd., 67210

West 20 acres of the East 30 acres of the Victor B. Eisenring, 4700 W.
swt of the S'Wt of 2-27-1W * 2lst St., 67212

Tract in the SWk of the SWi of 2-27-1W Helen M. Peterson, Address

beg. at the SE corner of said SWi of the  Unknown
swi; then north 880 ft.; then west 165

ft.; then South 880 ft.; then east 165
ft. to beg.

The East 56.2 ft. of the South 420 ft. of
the NWi of the SWk of 2-27-1W exc. the
north 40 ft, of the south 230 ft.

East 210 ft. of the West 840 f t. of the
south 210 f t. of the N'Wt of the SWi of
2-27-1W, exe. the north 20 ft. thereof North 67205

..,.,, East 105 f t. of the west 525 ft. of the ' Gregory Leigh Jamis & Tammy , f ...6-north 210 f t . of the south 420 ft. of the Jo Jamis, 5410 W. 23rd St.
09--,f¢f N'Wi of the SWA: of 2-27-1W, exc. tbe south North, 67205

20 ft. thereof

East 210 ft. of the west 420 ft. of the  Marvin Kralicek, 5539 W. 23rd 493'
south 210 f t. of the NW]k of the SWi of U St. North, 67205
2-27-1W

South 225 ft. of the north 450 ft. of the  Laurence R. Fast & Sherry E.
south 870 ft. of the NWi of the SW% of v Fast, 2446 N. Hoover, 67205 22(21

2-27-1W

East 210 ft. of the west 630 ft. of the south / Steven J. Grochowsky, 5335 W.
210 ft. of the NWk of the SWi of 2-27-1W ' 23rd St. North 67205

South 210 ft. of the west 420 ft. of the , Kenny L. Davis & Elaine F.
East 476.2 ft. of the south 420 ft. of V'l Davis, 5311 W. 23rd St. North, /
the NWi of the SWi of 2-27-1W, subj. to 67205

road on the north 20 ft.

North 225 ft. of the North 450 f t. of the =hv Richard D. Cook & Peggy L.South 870 ft. of the NWk of the SWi of -1 Cook, 2452 N. Hoover, 67205
2-27-1W

North 220.5 ft. of the NWi of the SWk '  Teall Construction Co. Inc.,
of 2-27-1W 719 N. St. Francis, 67214

South 225 ft. of the North 445 ft. of
the NWi of the SWi of 2-27-1W

e
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Tract Property Owner

East 210 ft. of the west 840 ft. of the 3/.
north 210 ft. of the South 420 ft.
of the NW% of the SWk of 2-27-1W St. North, 67205

East 210 ft, of the west 420 ft. of the ,// Kelley Cast
north 210 ft. of the south 420 ft. of the j7080 W. 294 St. North, 67205NWk of the SWi of 2-27-1W

East 105 ft. of the West 630 ft. of the „ i D.N. Myers & Lanelda Myers,
north 210 ft. of the south 420 ft. of the v/ 1 5400 W. 23rd St. North, 67205
NWE of the SWk of 2-27-1W

North 210 ft. of tbe West 420 ft. of the U.a-Heek-@€ eessed)
east 476.2 ft. of the South 420 ft. of the
NW·% of the SWi of 2-27-1W

1394

1

49.:,9
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We hereby certify the foregoing to be a true and correct list of
«%#Rill the property owners within a 1,000 foot radius of

The East Half of the Southwest Quarter of
Section 2, Township 27 South, Range 1 West
of the 6tb P.M., Sedgwick County, Kansas,
except the South 314 feet of the East 156
feet thereof

as shown by the last deed of record on file in the Office of the Register
of Deeds of Sedgwick County, Kansas, on the 7th day of October, 1982 at
7:00 A.M.

THE SECURITY ABSTRACT & TITLE CO. INC.
Ll-, A A

07'Vice-President

Order No. 313285 2401*
GE

55¤M
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FORM 29-CF¥ PAYMENT NOTICE

City of Wichita

Bldg. Use of Str. Code Bks

Elec Elev. Insp· Hse Moving

Mech Boiler Insp. Pav. Cuts

Plbg Exam Fees Sewer

Signs

NAME

Plan Rev. (P.W.) Cement

Planning

DESCRIPTION
IMC

ADDRESS

FUND DUE DATE

COMMENTS

Copies

Lic.

Cert.

Elev.

M.S.P.

IUNT

DATE
BY
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