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CERTIFIED COPY OF FINAL RESOLUTION MAILED 5-18-66 TO:

William D. Tarrant
P. 0. Box 853

Vincent L. Bogart
Suite 722
3333 East Central

John S. Stevens
3125 East Boston

Clarence E. Vollmer
830 North Main

William D. Anderson
602 Maple

Elmer S. Peters
320 county Courthouse

Tom Scott
320 County Courthouse

Floyd Schroeder
320 County Courthouse

Alfred R. McCune, Chairman
Haysville Planning Commission
626 East 87th St. South

Fred E. Ryan, Mayor
435 slade
Haysville, Kansas

Faye Mallory, City Clerk
711 East Grand
Haysville, Kansas

Mrs. Sybil Smith, Secretary
Haysville Planning Commission
307 Maynard

Haysville, Kansas

Otto Praeger, Mayor
1366 E1 Paso
Derby, Kansas

Bill vanRuth, City Clerk
720 North Kokomo
Derby, Kansas

)

Dale Peirson, Chairman
Derby Planning Commission
842 English Court

Derby, Kansas

Darlene Clawson, Secretary
Derby Planning Commission
621 South Lakeview Drive
Derby, Kansas

0. R. Loewen, Mayor
521 North Abilene
Valley Center, Kansas

George Baxter, City Clerk
P. O, Box 188
Valley Center, Kansas

A. M. Updegraff, Chairman

Valley Center Planning Commission
435 North Park

Valley Center, Kansas

Jess Akin, Mayor
Mulvane, Kansas

Glenn Kloppenstein, City Clerk
City Hall
Muvane, Kansas

G. A. Wessels, Chairman

Mulvane City Planning Commission
R,F.D. 1

Mulvane, Kansas

H. M. VanAuken, Mayor
9 High Drive
Eastborough
Wichita,Kansas

Neill Richards, City Clerk
3 High Drive

Eastborough

Wichita, Kansas

D, H. Sholtus, Mayor
201 Brink
Kechi, Kansas

Neva Baird, City Clerk

132 East Kechi Road
Kechi, Kansas
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Robert E, Israel, President
Park Board

1650 East Central

Wichita, Kansas

Frank Virr

State Highway Department
State Office Building
Topeka, Kansas

Robert Saft, Superintendent
of Public Instruction

County Courthouse

Wichita, Kansas

Everly Harsh, Chairman

Sumner Coilinty Board of Commissioners
Sumner County Courthouse

Wellington, Kansas

Lawrence Shepoiser
Board of Education
428 South Broadway
Wichita, Kansas

T. A. McGaughey, Chief
Wichita Fire Department
400 North Water
Wichita, Kansas

R. A, Davis, Chief
Sedgwick County Fire Dept.
503 County Courthouse
Wichita, Kansas

Wilmer Freund

County Engineer
P. O. Box 4405
Wichita, Kansas

Paul Graves

B. E. Smith

Ralph Wulz
Russell E. McClure
@T. J. Scanlon

Don Anderson

Emory Cox




WICHITA—SEDGHICK COUNTY

e

METROPOLITAN AREA PLANNING
COMMISSION

AMHERST 2-8211 — AREA CODE 316

May 13, 1966

All Interested Legislative and Administrative
Groups and Agencies

C. Bickley Foster, Secretary, Wichita-Sedgwick
County Metropolitan Area Planning Commission

Master Plan Amendment to Include as a Suggested
Park an Area West of Municipal Airport

Attached for your information and review is a certified copy

of a resolution amending the Master City Plan of Wichita -
"Part VIII, Recreational and School Facilities", to include as
a suggested park site an area west of Municipal Airport in the
vicinity of Pawnee and Tyler Road. This amendment to the Master
Plan was approved by the Metropolitan Area Planning Commission
at its regular meeting on February 17, 1966.

Section 2, Chapter 131, Session Laws of Kansas, 1965, provides
that a certified copy of the adopted resolution is to be sub-
mitted to interested governmental and administrative agencies.
These bodies shall, within sixty (60) days after the receipt
of the resolution, consider such proposed plan or part thereof
and submit a statement containing their recommendations to the
Planning Commission.

The Planning Commission did, on February 28, 1966, distribute
certified copies of this resolution to interested governmental
and administrative agencies, and in its meeting of May 5, 1966,
having waited the sixty (60) days prescribed by law, and having
considered the comments and recommendations, did adopt the
attached amendment.

If you should have any comments or questions concerning this
matter, please contact us.

CBF:RLY:bgs

Attachment
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WICHITASEDEWICK cOUNTY

WS

METROPOLITAN AREA PLANNING
COMMISSION
AMMERST 28211 — AREA CODE 318
CITY BUILDING ANNEX
104 8. MAIN s,
MITA, KANSAS 87202

CERTIEICATE

I, c. Bickley Foster, duly elected, authorized and act-
ing as Secretary of the Wichita-Sedgwick County Metropolitan
Area Planning Commission, Wichita, Sedgwick County, Kansas, do
hereby certify that the attached Resolution was duly adopted
by the Wichita-Sedgwick County Metropolitan Area Planning Com-
mission on May 5, 1966, as an amendment to the Master city
Plan of Wichita - "Part VIII, Recreational and School Facili-
ties",

Given under my hand and seal this _Sth day of May ,
1966 .

€,

C. Bickley Foster,
Wichita—Sedgwick cou.
itan Area Planning Commission




WHEREAS, pursuant to authority granted by statutes
of the State of Kansas, the City of Wichita created a City
Planning Commission, which Commission, pursuant to statutory
authority applicable to the City of Wichita, has heretofore
duly made and adopted a Master Plan and various amendments,
extensions and additions thereto for the physical development
of a municipality, and of any land outside the municipality
which, in the opinion of the Commission, bears relation to
the planning of the municipality, which Master Plan and amend-
ments, extensions and additions thereto have been published
and made a public record and such plan, amendments, extensions
and additions are all incorporated herein by reference; and

WHEREAS, pursuant to statutory authority, a Wichita-
Sedgwick County Metropolitan Area Planning Commission was
created to take over the functions of the Wichita City Plan-
ning Commission and to expand and broaden the territorial
jurisdictions thereof, including authority to amend, extend
and add to said Master City Plan; and

WHEREAS, said Master City Plan, the amendments,
extensions and additions thereto includes as a part thereof
the following:

"Part VIII, Recreational and School Facili-
ties", for the City of Wichita, Kansas; and

WHEREAS, having made and caused to be made careful
and comprehensive surveys and studies of present conditions
and trends of future growth of the municipality, the Wichita-
Sedgwick County Metropolitan Area Planning Commission deter-
mined that "Part VIII, Recreational and School Facilities",
should be readopted as previously amended, and further amended,
extended and added to by including as a part thereof the fol-
lowing:

That PART VIII, "Recreational and School Facilities",
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for general
open space, park and recreational purposes
generally located west of Municipal Airport
along Pawnee Street and described as follows:

The E% of the SWy of Section 32, Township 27 South,
Range 1 West, and the Wy of the SE% of Section

32, Township 27 South, Range 1 West, and the

NE% of the NWY4 of Section 5, Township 28 South,
Range 1 West, and the NE% of Section 5, Town-

ship 28 South, Range 1 West.
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Also a triangular piece of Property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka ang
Santa Fe Railroad and north of Harry
Street, described as follows:

Beginning at the southeast corner of the Swy
of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison, Topeka
and Santa Fe Railroad, thence northeasterly
along the right—of—way to the east line of

the SW4% of said Section 29; thence south to
the point of beginning.

WHEREAS, pursuant to the Provisions of Section 2,
Chapter 131, Session Laws of Kansas, 1965, the Wichita-
Sedgwick County Metropolitan Area Planning Commission dig
give notice by publication in the official city newspaper
on January 26, 1966, of a public hearing to be held on the
re-adoption of "PART VIII, Recreational and School Facili-
ties", as previously adopted and amended, with a further
Proposed amendment on Page 31 being the addition of an area

pal Airport in the vicinity of Pawnee and

Tyler Road; and

WHEREAS, the Planning Commission, on February 17,
1966, at 2:00 p.m. in Room 401, city Building Annex, 104 South

Main, Wichita, Kansas, did hold the public hearing, at which
hearing more than a majority of all members of the Wichita-
Sedgwick County Metropolitan Area Planning Commission were pre-
sent; and

WHEREAS, a majority of all members of the said Wichita-
Sedgwick County Metropolitan Area Planning Commission approved
the re-adoption of "Part VIII, Recreational and School Facili-
ties", as previously amended and adopted, with the furt

NOW, THEREFORE, BE IT RESOLVED by the majority of
all members of the Wichita-Sedgwick County Metropolitan Area
Planning Commission, in meeting duly assembled, that "part
VIII, Recreational and School Facilities", be approved for re-
adoption as Previously amended and adopted, and further
amended, extended and added: to by including as a part thereof
the following:

That PART VIII, "Recreational and School Facilities",
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for
general open space, park and recreational
burposes generally located west of Muni-
cipal Airport along Pawnee Street and
described as follows:




The E% of the SWY% of Section 32, Township 27
South, Range 1 West, and the Wy of the SE% of
Section 32, Township 27 South, Range 1 West,
and the NE% of the NW% of Section 5, Township
28 South, Range 1 West, and the NE% of Section
5, Township 28 South, Range 1 West.

Also a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street, described as follows:

Beginning at the southeast corner of the

SW% of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison,

Topeka and Santa Fe Railroad, thence northeasterly
along the right-of-way to the east line of the
SW4 of said Section 29; thence south to the

point of beginning.

BE IT FURTHER RESOLVED that notice of the Planning
Commission's action be given all interested legislative and

administrative groups and agencies in the form of a certified
copy of this Resolution and that said groups and agencies be
requested to submit to the Planning Commission a statement of
recommendation on such approval within 60 days of the receipt
of such Resolution; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that H. W. Kratzer, Chairman,
and C. Bickley Foster, Secretary of the Wichita-Sedgwick County
Metropolitan Area Planning Commission, record on the Master
City Plan of the City of Wichita, as heretofore adopted,
amended, extended and added to, the action hereby taken; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that an attested copy of
this Resolution accomplishing said amendment and extension to
the Master City Plan be certified to the governing body of
the City of Wichita and to all legislative and administrative
agencies affected by the plan.

APPROVED by at least a majority of all of the Metro-
politan Area Planning Commission members, at Wichita, Kansas,
this 17th day of February, 1966.




T
H. W. Kratzer, c}(airman

Wichita-Sedgwick County Metropol-
itan Area Planning Commission

ATTEST:

6

C. Bickley Foster, Secretary
Wichita-Sedgwick County Metro-
politan Area Planning Commis-
sion

(SEAL)

After notice having been given to all interested groups
and agencies and 60 days having elapsed since their receipt of
such notice, and having considered the comments received by all
interested groups and agencies, the foregoing resolution is here-
by amended and adopted to read:

6. An area of natural beauty proposed for general
open space, park and recreational purposes gen-
erally located west of Municipal Airport along
Pawnee Street and described as follows:

The NE% of Section 5, Township 28 South, Range 1
West, except the south 761.8 feet of the east
407 feet,

ADOPTED by at least a majority of all the Metropolitah
Area Planning Commissioners at Wichita, Kansas, this _S5th day
of May . 1966 .

L o e

H.\W. Kratzer) Chaifman
Wichita-Sedgwick County Metropolitan
Area Planning Commission

ATTEST:

Q. 12 bl Ty

C. Bickley Foster, Secretary
Wichita-Sedgwick County Met-
ropolitan Area Planning Com-
mission

(SEAL)




Distribution of this letter and Resolution on February 28, 1966:

City Commissioners
county Commissioners

Marvin Huddleston
Mayor, Haysville

Faye Mallory, City Clerk
Haysville

Fred E. Ryan, Chairman
Planning Commission
Haysville

Erma B. Brown, Secretary
Haysville Planning Commission

cedric L. Crane, Mayor
Derby

Bill vanRuth, city Clerk
Derby

Dale Peirson, Chairman
Planning Commission
Derby

Darlene Clawson, S-cy.
Derby Planning Commission

0. R. Loewen, Mayor
Valley Center

Earl stauffer, City Clerk
Valley center - also Secy. PC

W. M. Updegraff, Chairman
Valley Center Planning Commission

Joe E, Delcamp, Mayor
Mulvane, Kansas

Glenn Klopfenstein, City clerk
Mulvane, Kansas

G. A. Wessels, Chairman
Planning Commission
Mulvane

H, M, VanAuken, Mayor
Eastborough

Neill Richards, City clerk
Eastborough

D. W, Sholtus, Mayor
Kechi

Neva Baird, City Clerk
Kechi

Robert E, Israel,
President Park Board

Emory Cox

Don Anderson
Russell McClure
Ralph Wulz

Wilmer Freund, County Engineer
B. E. smith
Paul Braves

R. A. DavVIS, County Fire Chief
T, A, McGaughen, Chief
City Fire Dept.

Lawrence Shepdser
Board of Education

Robert Saft, Co, Supt.
Emmett Lawless, Chairman
Board of County Com,

Sumner County

Frank Virr
State Highway Dept.




ROPOLITAN AREA PLANNING
gl COMMISSION llll February 28, 1966

AMMERST 2.8811 — AREA CODE 318
CITY BUILDING ANNEX

104 8. MAIN ST,

WICHITA, KANSAS §780%

TO: All Interested Legislative and Administrative
Groups and Agencies

FROM: C. Bickley Foster, Secretary, Wichita-Sedg‘wickf
County Metropolitan Area Planning Commission G_'y

SUBJECT: Master Plan Amendment to Include as a Suggested
Park, an Area West of Municipal Airport

Attached for your information and review is a certified copy
of a resolution amending the Master City Plan of Wichita -
"Part VIII, Recreational and School Facilities", to include
as a suggested park site an area west of Municipal Airport in
the vicinity of Pawnee and Tyler Road. This amendment to the
Master Plan was approved by the Metropolitan Area Planning
Commission at its regular meeting on February 17, 1966.

Section 2, Chapter 131, Session Laws of Kansas, 1965, pro-
vides that a certified copy of the adopted resolution is to
be submitted to interested governmental and administrative
agencies. These bodies shall, within sixty (60) days after
the receipt of the resolution, consider such pProposed plan
or part thereof and submit a statement containing their
recommendations to the Planning Commission.

The Planning Commission, after considering the submitted com-
ments, may make changes if deemed necessary, and may adopt
such proposed amendment. The Planning Commission will recon-
sider this Amendment to the Master City Plan at its regular
meeting of May 5, 1966, at 2:00 p.m., Room 104, City Building
Annex, 104 South Main, Wichita, Kansas.

If you should have any comments or guestions concerning this
matter, please contact us.

CBF :RLY :maa
Attachment
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WHEREAS, pursuant to authority granted by statutes
of the State of Kansas, the City of Wichita created a City
Planning Commission, which Commission, pursuant to statutory

"authority applicable to the City of Wichita, has heretofore

duly made and adopted a Master Plan and various amendments,
extensions and additions thereto for the physical development
of a municipality, and of any land outside the municipality
which, in the opinion of the Commission, bears relation to
the planning of the municipality, which Master Plan and amend-
ments, extensions and additions thereto have been published
and made a public record and such plan, amendments, extensions
and additions are all incorporated herein by reference; and

WHEREAS, pursuant to statutory authority, a Wichita-
Sedgwick County Metropolitan Area Planning Commission was
created to take over the functions of the Wichita City Plan-
ning Commission and to expand and broaden the territorial
jurisdictions thereof, including authority to amend, extend
and add to said Master City Plan; and

WHEREAS, said Master City Plan, the amendments,
extensions and additions thereto includes as a part thereof
the following:

"part VIII, Recreational and School Facili-
ties", for the City of Wichita, Kansas; and

WHEREAS, having made and caused to be made careful
and comprehensive surveys and studies of present conditions
and trends of future growth of the municipality, the Wichita-
Sedgwick County Metropolitan Area Planning Commission deter-
mined that "Part VIII, Recreational and School Facilities",
should be readopted as previously amended, and further amended,
extended and added to by including as a part thereof the fol-
lowing:

That PART VIII, "Recreational and School Facilities"”,
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for general
open space, park and recreational purposes
generally located west of Municipal Airport
along Pawnee Street and described as follows:

The E% of the SWy of Section 32, Township 27 South,
Range 1 West, and the W% of the SE% of Section

32, Township 27 South, Range 1 West, and the

NE% of the Nw4 of Section 5, Township 28 South,
Range 1 West, and the NE% of Section 5, Town-

ship 28 South, Range 1 West.




Alsc a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street, described as follows:

Beginning at the southeast corner of the SWy
of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison, Topeka
and Santa Fe Railroad, thence northeasterly
along the right-of-way to the east line of

the swk of said Section 29; thence south to
the point of beginning.

WHEREAS, pursuant to the provisions of Section 2,
Chapter 131, Session Laws of Kansas, 1965, the Wichita-
Sedgwick County Metropolitan Area Planning Commission did
give notice by publication in the official city newspaper
on January 26, 1966, of a public hearing to be held on the
re-adoption of "PART VIII, Recreational and School Facili-
ties", as previously adopted and amended, with a further
proposed amendment on Page 31 being the addition of an area
west of Municipal Airport in the vicinity of Pawnee and
Tyler Road; and

WHEREAS, the Planning Commission, on February 17,
1966, at 2:00 p.m. in Room 401, City Building Annex, 104 South
Main, Wichita, Kansas, did hold the public hearing, at which
hearing more than a majority of all members of the Wichita-

Sedgwick County Metropolitan Area Planning Commission were pre-
sent; and

WHEREAS, a majority of all members of the said Wichita-
Sedgwick County Metropolitan Area Planning Commission approved
the re-adoption of "Part VIII, Recreational and School Facili-
ties", as previously amended and adopted, with the further amend-
ment on Page 31 being the addition of an area west of Municipal
Airport in the vicinity of Pawnee and Tyler Roads for anniarea
of natural beauty proposed for general open space, park and
recreation purposes;

NOW, THEREFORE, BE IT RESOLVED by the majority of
all members of the Wichita-Sedgwick County Metropolitan Area
Planning Commission, in meeting duly assembled, that "Part
VIII, Recreational and School Facilities", be approved for re-
adoption as previously amended and adopted, and further
amended, extended and added to by including as a part thereof
the following:

That PART VIII, "Recreational and School Facilities",
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for
general open space, park and recreational
purposes generally located west of Muni-
cipal Airport along Pawnee Street and
described as follows:




The E% of the Swy of Section 32, Township 27
South, Range 1 West, and the ws of the SEY% of
Section 32, Township 27 South, Range 1 West,
and the NE% of the NW; of Section 5, Township
28 South, Range 1 West, and the NE% of Section
5, Township 28 South, Range 1 West.

Also a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street, described as follows:

Beginning at the southeast cormer of the

swy of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison,

Topeka and Santa Fe Railroad, thence northeasterly
along the right-ef-way to the east line of the
swy4 of said Section 29; thence south to the

point of beginning.

BE IT FURTHER RESOLVED that notice of the Planning
commission's action be given all interested legislative and
administrative groups and agencies in the form of a certified
copy of this Resolution and that said groups and agencies be
requested to submit to the planning Commission a statement of
recommendation on such approval within 60 days of the receipt
of such Resolution; and

BE IT FURTHER RESOLVED, in the event the Planning
commission adopts said proposal, that H. W. Kratzer, Chairman,
and C. Bickley Foster, Secretary of the Wichita-Sedgwick County
Metropolitan Area Planning Commission, record on the Master
city Plan of the city of Wichita, as heretofore adopted,
amended, extended and added to, the action hereby taken; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that an attested copy of
this Resolution accomplishing said amendment and extension to
the Master City Plan be certified to the governing body of
the City of Wichita and to all legislative and administrative
agencies affected by the plan.

APDROVED by at least a majority of all of the Metro-
politan Area Planning Commission members, at Wichita, Kansas,
this 17th day of February, 1966.




' Z\/l/ S

H. M. Kratzer| Chairman
Wichita-Sedgwick County Metro-
politan Area Planning Commission

ATTEST:

0.6 LSS

C. Bickley Fos¥eY, Secretary
Wichita-Sedgwick County Metro-=
politan Area Planning Commission

(SEAL)

After notice having been given to all interested
groups and agencies and 60 days having elapsed since their
receipt of such notice, the foregoing Resolution is hereby
adopted.

ADOPTED by at least a majority of all the Metro-
politan Area Planning Commissioners at Wichita, Kansas, this
day of e ] -

H. W. Kratzer, Chairman
Wichita-Sedgwick County Metro-
politan Area Planning Commission

C. Bickley Foster, Secretary
Wichita-Sedgwick County Metro-
politan Area planning Commission

(SEAL)
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( ) (Published in The Wichita Beacon on _ Japuaxy 26  , 1966 )
: OFEICIAL NOTICE
|

TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED:

PUBLIC NOTICE IS HEREBY GIVEN that the Wichita~-Sedgwick
County Metropolitan Area Planning Commission will hold a public
hearing on the adoption of an amendment to that part of the Campre-
hensive Plan for the City of Wichita, 1946, entitled "Part VIII,
Recreational and School Facilities®, which hearing will be held
in the Planning Commission meeting room, 401 City Building Annex,
104 South Main, Wichita, Kansas, at 2:00 p.m., on Thursday, Febru-—
ary 17, 1966.

Said public hearing will be held pursuant to the provi-
gions of Section 2, Chapter 131, Session Laws of Kansas, 1965, at
which time it is proposed to readopt the "Part VIII, Recreational
and School Pacilities, Comprehensive Plan, City of Wichita, 1946",
as previously adopted and amended, with the further amendment by
adding to “"Large Parks - Suggested Facilities", Page 31, the fol-
lowing:

6. An area of natural beauty proposed for general open
space, park and recreational purposes generally lo- e
cated west of the Municipal Airport along Pawnee
Street and described as follows:

The E of the Sy of Section 32, Township 27 South,
Range 1 West, and the Wy of the SE% of Section 32,

Township 27 South, Range 1 West, and the NE% of the
MWy of Section 5, Township 28 South, Range 1 West,

and the NEX of Section 5, Township 28 South, Range

1 West, except the south 761.8 feet of the east 407
feet; and

Also a triangular piece of property lying 1/2 mile
west of Tyler Road, south of the right-of-way for
the Atchison, Topeka and Santa Fe Railroad and north
of Harry Street, described as follows:

Beginning at the southeast corner of the SW4 of Sec-
tion 29, Township 27, Range 1 West; thence west 1805.8
feet to the Atchison, Topeka and Santa Fe Railroad;
thence northeasterly along the right-of-way to the
east line of the SWy of said Section 29; thence south
to the point of beginning.




The proposed amendment above described shall be dis-
cussed and considered by the said Wichita-Sedgwick County Metro-
politan Area Planning Commission, and all persons interested in
said matter shall be heard at that time concerning their views
and wishes in the premises as by law provided.

WITNESS my hand and seal this _24th  day of January,

1966 .

C. Bickley Foster, Secretary
Wichita-Sedgwick County
Metropolitan Area i lanning
Commission
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THE CITY OF WICHITA
OFFICE OF Assistant City Manager DATE May 16, 1968

THE MISSION
ROAD TO SAFETY

TO Russell E. McClure, City Manager SAFE].Y
FROM Ralph Vulz, Assistant City Manager
SUBJECT City Commission Action
on Zoning R:commendations

In reply to your speed letter of May 15, 1968, I would reiterate that it
hae been my opinion for a long time that there is a tremendous waste of
time and money involved in the Present procedures for handling zoning
mattere, This involves the time of the Planning Commissioners, the
C.ty Commissionere, property owners, adjacent property owners,
attorneys, and staff,

It seems to me to be completely unnecessary to go through repeated
hearings on all zoning cases regardless of how significant the case may
be. Sy copy of this memorandum I am asking the Planning Department

to evaluate the effect, if any, of Planning staff recommendations and
Planning Commission actions on the ultimate outcome of zoning cases.

I realize that they may not desire to do so, however, it would seem to

me that the City Commission could and should relieve itself of 90 percent
of the time spent in Teviewing and hearing zoning matters by refusing to
rehear matters which have been previously presented to the Metropolitan
Area Planning Commission. The City Commission could simply ask the
petitioner if he had had a fair and complete hearing before the Metropolitan
Area Planning Commission. If the answer was in the affirmative, they
could then move to approve the recommendation of the Planning Commis-
sion, 1f the answer was in the negative, they could ask for an explanation
and if the explanation so warranted they could refer the matter back to the
Planning Commission for rehearing, It seems to me that the City Com-
mission should take upon itself the matter of policing zoning decisions to
see that the Metropolitan Area Planning Commission is providing for fair
and complete hearings and is maintaining some consistency in the decisions
which it renders. I would not think that the City Commission would want
to substitute its judgment for that of the Planning Commission.

If the City Commission does desire to continue to devote its time to these

matters, then I would think that the Planning staff recommendations might
Just as well come to the City Commission where the hearing would be held.
This would relieve the Planning Commissioners of much detail and woulgs”:

.




~ ™

Russell E. McClure
Page 2
May 16, 1968

permit them to put their time to a much more productive use., Further-
more, it would be a great relief to the people whose properties are
involved in the zoning matters in that they would not have to take time

off from their jobs for repeated appearances before the Metropolitan Area
Planning Commission and the City Commission, Iam attaching a memo-
randum from M:, Ralph Eberly which indicates the time devoted by the
City Commission to all Planning matters and to zoning matters, It is
evident to me that far too much of the City Commissioners time is being
devoted to zoning matters in comparison with other more important
matters which deserve consideration,

No changes in statute or ordinance would be necessary to place into effect
my first suggestion. On the other hand, should the Commission decide

to bypass the Metropolitan A:ea Planning Commission, it would be necessary
to obtain a change in the state statutes relating to zoning matters,

Ralph Wulz -
Assistant City Manager

RW:jh
Attach,

cc: John Dekker, Director of Law
C. Zickley Foster, Director of Planning
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THE CITY OF WICHITA

OFFICE OF (ity Clerk DATE May 16, 1968

TO

FROM

Ralph Wulz, Assistant City Manager

Ralph C. Eberly, City Clerk

suBJeef City Commission Meetings

Attached is a schedule of the total number of hours
spent by the City Commission at each meeting since
January 1, 1968, which includes the total hours spent
on planning items broken down by zoning and all other
planning, as requested in your memo of May 16, 1968.

Please advise if there are any questions on this

‘report. L
RCE: fj

enc.

eet+—City—HamaTer

B

_ RoUTING:
A




CITY COMM4IS3ION
HOURS SPENT IN SES3ION
CJANUARY 1 TO MAY 14, 1968

Total Hours Total Planning Zoning . *All Other Plan,

Hrs.lin, Hrs., Min. Hrs. -Jiin. Hrs, Min,
' g
28

Totals
1

%

2
b
g
6
2
3
3
5
L
b
3
1
1
‘8
8
L
2
=
76
87
il




CITY COMAISSION
HOURS SPENT IN SE3SION
_JANUARY 1 TO MAY 1k, 1968

Total Hours  Total Planning Zoning . - AJ1 Other Plan,
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Hrs., Min, Hrs. Min.
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Totals
n (Adj.)

#

2
b
3
3
6
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3
3
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1
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4.03.' Commission Communi:nra

To: The Honorable Board of City Commissioners CC 387

Subject: Zoning Changes February 3, 1966

BACKGROUND

The City Commission has requested information as to what may be done to
reconsider or review zoning cases previously passed upon by the City Commission.
This procedure has been erroneously termed ''reversionary zoning'. In March,
1965 the City Commission received a reply from the Planning and Legal Depart-
ments on the legality of such a procedure. In summary, the reports stated that:

1. The city may change zoning classifications to a more restrictive
classification.

2. The city may not contract for zoning (e.g. approve or change zoning
subject to a specific use being built within a specific time)

LEGAL CONSIDERATIONS

Two basic questions invblving zoning law need to be clarified.

The first is that ''compliance with the statutory procedure is a prerequisite to
any valid change in the zoning ordinance, since a zoning ordinance amendment 1
must be proposed and adopted with the same formality as the original ordinance. ' 2

1. Thus, in Kansas, before the zone map can be changed, there must be a
hearing on the change before the Planning Commission (after the proper
advertisement in a local newspaper), a wait of fourteen days after the
hearing for possible protests, and finally the approval by the City
Commission and the adoption of an ordinance making such approval
effective. 5

2. The procedure for changing zoning requires that after the appropriate
advertising in a local newspaper, plus mailed notice and a public
hearing before the Planning Commission, the City Commission may
then approve the change if the Planning Commission recommends the
change,

2
Charles S. Rhyne, Municipal Law, National Institute of Municipal Law

Any map or district change is in effect an amendment to the original ordinance
and its related zoning maps.

Officers, Washington, D. C., 1957, p. 824

City of Wichita, Kansos S




’ _Qiy Commission Cnmmunicnt“

L/ Subject: Zoning Changes CC 387 -2 I
February 3, 1966

| 3. If the City Commission does not agree with the Planning Commission's |
| recommendation, then before it may adopt, it shall refer the matter |

back to the Planning Commission, together with a statement specifying |
| the basis for disapproval.

4. The Planning Commission may resubmit the original findings, giving
its reasons, or may, after another public hearing, submit a new
and/or amended recommendation. The City Commission may then
adopt the change by ordinance,

There is pg way to circumvent this procedure in making a change to |
the zoning ordinance. To save the applicant time and fo pProvide the
Commission with the best opportunity to consider the City r
Commission's thinking on returning cases, they are now being |
automatically readvertised for public hearing.

The second legal concept that must be acknowledged is that zonin regulations
shall be uniform in each zone.” This basic statutory provision indicates that
the governing body may not curtail uses or impose special limitations on lands
rezoned differently from those permitted on lands having the same zoning
district designation.

Thus, the use of covenants, special agreements, etc. s further limiting certain
uses in ""LC', or an agreement as to the time in which certain action, such as
construction, would occur, would be "contract zoning'" and not permitted. One
| of the most direct statements to this point is from the New York Law Journal,

[ April 6, 1955 in which it is stated that:

| ""The principle involved may be simply stated. A municipality has no o
| Power to make any agreement or deal which will in any way control or
embarrass its legislative powers and duties. Neither the police power

of the state itself nor that delegated by it to a municipality is subject to
limitation by private contract; nor is the exercise of such power to be
alienated, surrendered or limited by any agreement or device. Zoning

of properties by a municipality being legislative in character cannot be
bargained or sold. The rezoning of a parcel of Property by a municipality
| based in any way upon an offer or agreement by an owner of property is
inconsistent with, and disruptive of, a comprehensive zoning plan, "

| 3
Section 12-707, Kansas Statutues, Annotated, as amended by S. B. 210,
1965 Kansas Session Laws

4
| Crolly, Ralph W. and Norton, C. McKim, 'Zoning by Contract With
Property Owner!, New York Law Journal, April 6, 1955

City of Wichita, Kansaos




hly Commission CommUnlcalﬁv

Subject: Zoning Changes CC 387 -3
February 3, 1966

ANALYSIS

There is no. question that the City Commission may change back to a more
restrictive zoning district, that land previously zoned commercial, industrial,
etc. However, there are certain restrictions that generally follow when
amending the zoning ordinance, These restrictions apply just as much to a
change making a property less restrictive as they do to "rezoning back” or
making it more restrictive.

First, there is a presumption that the original zoning was well planned and
based on a comprehensive plan, or at least a land use plan,

Further, it is assumed that all amendments changing the original zoning map
meetiag the following criteria for changes in zoning and thus, the zoning map
is considered to be always proper and up to date:

1. There has been an error made in the original plan, This can be a

physical mapping error, or an error in data, assumptions, etc, If
the latter, then sub-paragraph 3 may be more applicable. The one
alleging error has the burden of ‘proving such error. .

There has been a change in conditions requiring a change in zoning,
This might be evidenced by new type of development in the area,
creating a new road through the area, deterioration or upgrading of
an area, etc. The burden here is with the Planning Commission and
City Commission to make the necessary findings of fact to support a
change in zoning. Of course, proponents and opponents are eager to
assist, but the burden is tied to the legislative act.

The development of a new or revised comprehensive plan. When this
occurs then the entire zoning ordinance should be studied and revised
on a comprehensive basis in the same manner as the original zoning.

The Planning Comrnission is now considering for adoption the various
plan proposals to place into effect a new Comprehensive Plan for the
Metropolitan Area. This would place the City of Wichita and Sedgwick
County in a position to make a major revision of their zoning laws.

If the above three criteria were followed in making changes in the first

instance, there would be less of a problem in relation to the question of
"reversionary zoning'.

City of Wichito, Kansas




ﬁlly Commission Communicniﬂu
& :

Subject: Zoning Changes CC 387 - 4
February 3, 1966

A technique whereby the zoning would be approved but the adoption or
publication of the effectuating ordinance withheld until an application for a
building permit was filed, has also been considered. However, this method
has been found to be of doubtful legality since a motion to ""approve' is more
than likely to be a 'legislative act'', and further, it attempts to do by
indirection that which the Commission may not do directly. Also, all zone
changes would have to come under the same procedure to insure uniform
treatment. The major drawback is that during the interim the outcome of
the zoning is in doubt to all others in the area, lending to uncertain land
development in the Wichita area.

SUMMARY

Many of the problems facing the Commission have been caused by an
inadequate zoning ordinance and a zoning map which is substantially the

map of the 1920's with changes in zoning appearing as patches on the original
fabric. These have seldom been related to a comprehensive plan, Alleviation
of these problems should come from the normal and orderly progression of
the planning program. Attempts to immediately change maps without going
through the procedure necessary to create and adopt a comprehensive plan,
will perpetuate existing problems and compound them for future Commissions.
This has been the legacy of past Cornmissions to the current one.

There has been some concern about those applicants who request changes in
zoning and then immediately place the property for sale, While this is land
speculation, it does not necessarily make it wrong from a zoning standpoint.
On certain streets where it is public policy that the street be commercial,
the zoning should be valid regardless of ownership or 'promises'' made in
presentation. Unless the rezoning can stand by itself as supplying a need to
the community and meet the other tests necessary before a change is made,
the change should not be made. If it does meet these tests, there should be
no legislative concern as to who develops the property or as to whether it has
transferred in ownership.

CONCLUSION

It is concluded that there is no known legal means whereby the so-called
'reversiondry zoning'' may be imposed; however, the intent may be
accomplished by the establishment of an automatic procedure for reconsidering
zoning cases at a stated interval of time.

City of Wichita, Kansas
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hty Commission Cnmmunlcoﬁ

Subject: Zoning Changes CC 387 -5
February 3, 1966

ASSUMPTION

It is assumed that the governing body desires to negate the possibility of
certain properties being held out of production and thus providing additional
zoning because there is.considered to be adequate amounts:already zoned to
permit the normal forces of supply and demand to operate.

RECOMMENDA TION

The City Manager recommends the adoption of a policy whereby the
Metropolitan Area Planning Department will submit quarterly reports as to
whether or not development has been initiated on land rezoned within the last
two years. The report would be in the format used on the attachment. The
recommendation of the planning staff including pertinent information necessary
for the City Commission to base a decision as to whether or not a change back
to the original district is desirable will accompany the report.

Respectfully submitted,

EVLY e

Russell E. McClure
City Manager

REM:gs
Attachment

City of Wichita, Kansaos
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MEMORANDUM
TO: Board of City Commissioners
FROM: Russell E. McClure, City Manager
SUBJECT: Zoning Changes
The City Commission has requested information from time to i
time as to what may be done to reconsider or review zoning cases

previously passed on by the Commimsion. This procedure has been

erroneously called "reversionary zoning." In March, 1965, the

City Commission received a reply from the Planning and Legal De-

the

partments on the legality of such & procedure. 1In summary,

reports stated that:
1. ‘The City may change zoning classifications to a

more restrictive classification.

The City may not contract for zoning, e.g., approve
or change zoning subject to a specific use being built
within a specific time.

fwo basic guestions involving zoning law need to be clarified.

The first is that "compliance with the statutory procedure 1s a

prerequisite to any valid change in the zoning ordinance, since a

must be proposed and adopted with the

goning ordinance amundmentl

same formality as the original oxdinance."z Thus, in Kansas, before

lnny map or district change is in «ffect an amendment to the
original ordinance and its related zoning maps.

2Char1es S. Rhyne, Mupicipal isw, Natlional Institute of
Municipal Law Officers, Washington, D.C., 1957, p 324.

praft (1-24-66)
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Page 2 - Board of City Commissioners
January 24, 1966

the zone map can be changed, there must be a hearing on the change
before the Planning Commission (after the proper advertisement in

a local newspaper), a wait of 14 days after the hearing for pos-
sible protests, and finally the approval by the City Commission

and the adoption of an ordinance making such approval effectivs.

The procedure for changing zoning requires that after the appropriate
advertising in a local hawspaper, plus mailed notice and a publie
hearing before the Planning Commission, the City Coumission may then
approve the change if the Planning Commission recommends the change.

If the City Commission does not agree with the Planning Commis-

sion‘'s recommendation, then before it may adopt, it shall refer the

matter back to the Planning Commission, together with a statement
specifying the basis for disapproval. The Planning Commission
may resubmit the original findings, giving its reascns, or may,
after another public hearing, submit a new and/or amended recommendation.
The City Commission may then adept the change by ordinance. Therw is
no way to circumvent the above procedure in making a change to the
goning ordinance. To save the applicant time and to provide the
Commission the best opportunity to consider the City Commission’'s
thinking on returning cases, they are now being automatically re-
advertised for public hearing.

The second legalconcept that must be acknowledged is that

3
soning regulations shall be uniform in each zone. This basic

3
SBection 12-707, Kansas Statutes, Annotated, as amended by
8. B. 210, 1965 Kansas Session Laws.




-
Page 3 - Board of City Commissioners
January 24, 1966
statutory provision indicstes that the governing body may not

curtail usescr imposa special limitations of lands rezoned dif=

ferently from those permitted on jands having the sams zoning

district designution. Thus, tha use of covenants, spacieal agree~
ments, etc,., further 1imiting cartain uses in "LC", or an agreemant
a8 to the tima in which certain actien, such as construction, would
ogour would bea “contract goning® and not permitted, On2 of the most
direct statemants to this point is from the Hew York Law Journal,
april 6, 1955, in which it is stated that:

"“rha principle involved may be simply gtated, A munici~

pality has no powar te make zny agTeement or deal which

will in any way centxol or ambarrass ite legislative

powars and duties, Neithexr the peliecs power of the

stote itamalf nor that dalegoted by it to 2 municipality

ig subject to limitation by private contracty nox is the

exercise of such power to be alienated, purrendered ox

limited by any agreement or device, Zoning of propaxties

by & municipality baing legislative in character cannok
be bargained or sold. The rezening of a parcel of proparty

by & municipality paged in any way upon an offer or agrea™

ment by an ownar of propesty is incongistent with’, and

disruptivecf, & comprahansivae zoning plen.”

shera is no gusetion that the Ccity Commission may change back
to a more restrictive zoning district that land previously zonaed
commerciul,induatrial, ste. zoning is & twomway street. Howaver,
there are certain restricticns that generally follow when amending
the soning ordinanca, These restrictions apply just as much to a
change making = property less raestrictive as they do to *yezoning

back” or making it more rastrictive,

4crolly, Ralph W, and Horton, C. McKim, ‘Zoning by Contract With
Propacty Owner', Jaw York Law Journal, April 6, 1955.
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First of 211, there is a Presumption that the eriginal soning

wes wall pi d and b Ol & comprehengive plan, or at least a
land uge Plan, Purther, it ig Assumed that al)l amendmentg changing
the origina) 2ONing map meet the following criteria and thus, the
zoning map ig Considered to ba alvays proper ang up to date,
Changes in Zoning can than be made when;
8. Thexe has been an error made in the original plan,
This can be a physical mapping error or an exror in
data, é8sumptiong, e, If the latter, then sub=g
may be mora applicable, The one tlleging error has
the burden of Proving such error, e
b, Thexe hag been & change in conditiong requiring a
change in Zoning, This might be avidenced by new
type of devalopment in the area, Creating a new road
through the Area, deterioration Or upgrading of an
8xes, etc. The burden here is with the Planning com~
mission and City Conmission to make the fecessary
findings of gage to support a change in zoning, of
Gourse, proponents ang 9pponents are Sager to sssist,
but the burden is tied to the legislative act,
€. The development of Bew or revised Conprahensiva
Plan, When thig Occura, then the antire Eohing ordi-
Rasge should bae studied ang revigsed on a comprehansive

basis in the Bamé maaher am the original moning, The
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Planning Commission is now considering for adoption
the various plan proposals to place intc effect a new
Comprehensive Plan for the Metropolitan Area. This
would place the City of Wichita and Sadgwick County
in a position to make a major revision of their zoning
L,WS.

If these three criteria were followed in making changes in
the first instance, there would be less of & problem in relation
to the question of "reversionary zoning."

Many of the oroblems facing the Commission have been caused
by an inadequate zoning ordinance and a zoning map which is sub~
stantially the map of the 1320's, with changes in zoning appearing
a8 patches on the original fabric. Thase have seldom been related
to a8 comprshensive plan. Alleviation of these problems should come
from the normal and orderly progression of the planning program.
Attempts to immediately change m2ps without going through the
Procedure necessary to create and adopt a comprehensive plan, will
pPerpetuate existing problems and compound them for future commis-
sions. Thie has been the legacy of past Commissions to the currant
one.

There has been some concern about those requesting changes in

zoning who place the property immediately for sale. While this is

land speculation, it does not necessarily make it wrong from a zoning

standpoint. On certain streets whera it is public policy that the
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street be commarcial, the zoning should be valid regardless of
ownership or “promises” made in presentation, Unless tha regoning
can stand by itself as supplying a need to the community and meet
the other tests necessary before a change is made, the change
should not be made, IZ it does weat these tests, there should

ba no legislative concern as to who davalops the proparty or as to
whether it has transferred in ownarship,

If the Commission is concerned with certain prepsrtics being
held out of production, thus preventing additiocnal zoning from
being added because thers is considered to be adequate amounta
already zoned to permit the normal forces of supply and damand to
operats, then ona of the following policies could be adopteds

&, Approve the zoning, but not adopt ths amanding

ordinance until an application was received for a
building permit,

Have the Planning Department submit guarterly reports
a8 to whether or not lan” +szoned within the last two
yoars, or other time period, has initiated development,
Included in the report would be the type use developed
and the zoning adeqguate for the devalopment, eg., "LC®
approved; apartments developed; “B" zoning adeguate,

Algo, if Gemiraed, the staff could raport and recommand

to either the Planning Commission or City Commission

whether a change back to the original diztrict or
another is desirable,
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The policy under "a" above is of doubtful legality as 2 motion
to "approve® is more than likely to be held a "legislative act,”
Furthay, it attempts to do by indirection what the Commission may
not do directly. Also, all zons changes would have tc come under
such a procedure to insure uniform treatment, The major drawback
is that during the interim, the outcome of the zoning is in doubt
to all others in the area, lending uncertainty to lund development
in the wichita area, The gpecond suggested policy is recommended,

A sample form for the report is attached,
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/=" Subject: Zoning Changes

The Commission has requested information from time to time
as to what may be done to reconsider or review zoning cases pre-

-——"
viously passed on by the Commission., eften this procedure has $\ (reey |
S MJ-'J.‘P | N
picked-upthe-phease "reversionary zoning.," In March, 1965, the i
City Commission received a bxzdef reply from the Planning and Legal

: = aMn ones y
Departments on the legality of such a procedure. In skest, the

report stated that;
1. The City may change zoning classifications to a
more restrictive classification,
2, The City may: not contract for zoning, e.g. approve °

i L e . ;
or change Ysubject to a specific use being built

rified.
;3 a pre-
zoning
me for—

: the

e e e e S, MO RWINY mn LA A

‘e before
35

"(l—-zs-r.s)
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‘\yfpaper), a wait of 14 days after the hearing for possible protests,

he adoption of dm

and flnally the approval by the city Commxss:.on and t

r: making such approval effective.

Ldeenein | e
w g c Ry after the appropriate advertising

o \,;(mb Wy

in ga??npaper,

planning Commission,

plus mailed notice and a publiec hearing before the

g FLV- IV
the City Commission may‘\approve the change

!

1f the City Com~—
« NCLBW Back s""x\
then before

6

A

mission does not agree with the Planning Commissiox},
"

ck to the Planning Commis—

it may adopt, it shall refer the matter ba
sion, iggathﬂw_th_ﬂ_—ﬁtmm specifying the basis for disapproval.,

resubmit the original findings, giving

The Planning Commission may

*
its reasons, or may, after another public hearing, submit'lnﬂw and/or

“{labas
amended recommendation, :Ehﬁm"’fﬁe city Commission may\r\adopt the

change by ordinance. There is no way to circumvent the above proce~

Lanld {#t S
dure in maklng a chanqe to the zoning ordinance.
; ) Ongit

f
The second legal concept tha

T fi. e

t must be acknowledged is that

zoning regulations shall be um.form in each zone, ‘ This basic

‘-,f"l‘- -
siates

A

ail uses or impose special limitations on lands rezo

statutory provision that the governing body may
not curt ned dif-

ferently from those permitted on lands having the same zoning

district designation. Thus, the use of covenants, e

ete, further limiting certain uses in "LC" or an agreement as to the

3 ?Section 12-707,

s.B. 210, 1965 Kansas

Kansas Statutes, Annotated, as amended by

) Ehe procedurew

L;Li]\‘c.-‘_“lulﬂ

special agreements,

noafl,
./& 7
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time in which certain action, such as construction, would occur
would be "contract zoning" and not permitted. One of the most
direct statements to this point is from the New York Law Journal,
April 6, 1955, in which it is stated that:

"The principle involved may be simply stated. A munici-
pality has no power to make any agreement or deal which
will in any way control or embarrass its legislative
powers and duties, Neither the police power of the

state itself nor that delegated by it to a municipality
is subject to limitation by private contract; nor is the
exercise of such power to be alienated, surrendered or
limited by any agreement or device, Zoning of properties
by a municipality being legislative in character cannot
be bargained or sold. The rezoning of a parcel of property
by a municipality based in any way upon an offer or agree-
ment by an owner of property is inconsistent with, and
disruptive of, a comprehensive zoning plan,"

There is no guestion that the City Commission may change back

0=
to morekrestrié.tive zoning distriet hlancl previously zoned commercial,

industrial, etc. Zoning is a two-way street., However, there are
certain restrictions that generally follow when amending the zoning
ordinance. These restrictions,—ifzideﬂtal'h, apply just as much to
a change making a property less restrictive as they do to "rezoning
back," o+ h.Ju.'.1 ‘.j monl m@a '

First of all, there is a presumption that the original zoning
was well planned and based on a comprehensive plan, or at least a
land use plan, Further, it is assumed that all amendments changing
the original zm:xing map m‘e:\T: the following criteria,a&.mhg:)
zoning map :i.sl\alwa.ys proper and up to date, <hanges--then.can be made .
WeR -

4c::ol.ly, Ralph W. and Norton, C. McKim, 'Zoning by Contract

With Property Owner', New York law Journal, April 6, 1955,




There has been an error made in the original plan,
This can be a physical mapping error or an error in
data, assumptions, etc. If the latter, then sub-c
may be more applicable. The one alleging error has
the burden of proving such error,

b, There has been a change in conditions requiring a
change in zoning. This might be evidenced by new

type of development in the area, creating a new road

\f
thtﬁift‘he area, deterioration or upgrading of an area,

etc, The burden here is with the Planning Commission
and City Commission to make the necessary findings of
fact to support a change in zoning. Of course, pro-
ponents and opponents are eager to assist, but the
burden is tied to the legislative act.
The development of a new or rev:.sed ::Jomprehens:.v& n q-&'?w u“Q
plan. When this occurs, theny\z.om.ng kshould belm
on a comprehensive basis in the same manner as‘ﬂé‘iiginal
iy cwoeldd blece.
the City of
L%rgﬁl?MJ‘;mkc&mty i in a sﬁon to
s Wafor. nsen &;,WW»EA“A Ao Tplacd 1
If these three criteria were followed in making changes 1n:fé€6

first .—nstance. there would be less of a problem in relation to

(‘h'\w"rewr }icnary zoning,"




Many of the problems facing the Commission have been caused

5

by an inadequate zoning ordinance and a zoning map which is sub-

hamgan on oo W praechop e
stantially the map of the 1920's, WithvpatChesz%%mhm
related to a comprehensive plan, Alleviatio'rr::k tl:;rpro lems weinled
come from the normal and orderly progression of the planning program.
Attempts to immediately change maps without going thru the proce-
dure necessary to create and adopt a compréh ensive plan, will
perpetuate existing problems and compound them for future commis-
sions. This has been the legacy of past Commissions to the current
one,

There has been some concern about those requesting changes
in zoning who place the property immediately For sale, Thivgmie M
land apeculatiug m.._—,_ﬁh-ﬁ does not necessaril y
make it wrong from a zoning standpoint, On certain streets where
it is public policy that the street be commercial, the zoning s f.Ju.LdQ-gL v
valid regardless of ownership or "promises" made in presentation, i
Unless the rezoning can stand by itself as supplying a need to the
community and meet the other tests necessary before a change is made,
the change should not be made, If it does meet these tests, there
should be no legislative concern as to who develops the property or
as to whether it has transferred in ownership.
If the Commission is concerned with certain properties being

held out of production, thus preventing additional zoning from T
andedanc) A b Fe-

C
being added because there is ﬁwz already zonx, then one of

the following policies could be adopted: dFEc
Hoa 0 -
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a. Approve the zoning}but not adopt the amending ordi- /

nance until an application,\for uilding permit, WA«
phrla et

Have the Planning Department submit quarterly reports as
to whether or not land rezoned wif:hin the last two
years, or other time period, has L!n develo

Included in the report would be the type use developed
and the zoning adequate for the development, e.g. "LC"
approved; apartments developed; " zoning adequate,
Also, if desired, the staff could report and recommend
to either the Planning Commission or City Commission
whether a change back to the original districi‘:r;\;.m /
desirable,

The policy under "a",\is of doubtful legality as a motion to
"approve" is more than likely to be held a "legislative act." Further,
it attempts to do by indirection what the Commission may not do
directly. Also, all zone changes would have to come u.ndér such a
procedure to énsm:e uniform treatment, The 3 ug drawback is that
during the interim, the outcome of the zoning is in doubt to all

others in the area, lending uncertainty to land development in the

Wichita area. 7*5,-;%4, Mm”bﬂﬁf""‘
R nomfle fomn o w,,j 'LZu
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THE CITY OF WICHITA
OFFICE OF The City Manager DATE June 9, 1965

_——_____———"
/
\ JJ L
To C. Bickley Foster, Director of Planning a Gw?/
v
'
W]

FROM James F. Clancy, Executive Assist &'

suBJEcT Regulatory Matters Before
the City Commission

You will recall that during the informal meeting between the City and
Planning Commissions held on May 12, 1965, Mayor Tarrant expressed
a great deal of interest in some measures being taken to relieve the
City Commission of what he called "a second public hearing' on MAPC
zoning and other regulatory matters. To that end, would you please
work with the City Attorney in developing a report which would suggest
the possible alternatives that are available to the City Commission.

It is my understanding that until the state law is changed, the only
alternative the City Commission has would be to adopt the policy of
deciding these cases on the basis of the information furnished them
from the Planning Commission's public hearing unless there is new
evidence to be introduced.

In any event, your comprehensive report on this matter should discuss
the limitations that are inherent in the present state statutes and what
might be suggested to alter those limitations at the state level, together
with some alternatives to immediate relief from this problem at the
City Commission level. The completion of this report by June 30 would
be appreciated.

JFC:1d

cc: John Dekker
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THE CITY OF WICHITA
OFFICE OF City Manager DATE May 21, 1965

TO Robert Lakin, Assistant Director of Plannj i
FROM James F. Clancy, Executive Assistan

SUBJECT Reversionary Zoning Report

I have in hand your March 11 memo of the same subject which has
been sent to the City Commission; however, they have requested that
the matter be brought to them at a formal City Commission meeting,
To that end, I would appreciate it if you would prepare a draft copy
of a Commission Communication that would review the intricacies
of this knotty problem.

The Manager suggests that a statement might be secured from

zoning applicants as to what percent of use of the property involved is
to be accomplished in a specified time (perhaps 50% in two years)
and that the applicants would agree to a change back to the previous
classification if such development did not take place by action
initiated by the MAPGC,

JFC:1d
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March 11, 1965

Rusgell B, McClure, City Manager
Robert A, Lakin, Assistant Planning Directox

Reverzionary Zoning Report

Oon Pebruary 2, 1965, the Board of City Commisaioners reguaested
a report on whethsr or nct they had the authority o rezone
to a more restrictive clussification, At this meeting, there
was a guestion as tc whether or not an earlier legal opinion
had been issusd on the sudbject, A review with the Legal De-
partment and Planning Departmant indicates that an opinion in
this respect has not besn imsued previcus to this time. It
is believed that the earlier legal opinion, which the Commis=
sion had reference to, goncerned the ability of the Commission
to enter intc "contract zoning.” The previcus opinions have
stated that the Commigsion may not enter inte contracts relat-
ing to zening.

The following questions, hrisfly stated, were submitted to
the Legal Department:

1, May the City chmnge zoning classifilcations to a‘g
more restrictive soning:

2, May we, in effect, have conditionnl zoning; that
is, the szoning will be effectivo only if there is
uge made thereof, otherwise, it will revert to
its originel clsssification?

In =nswer to these guestions, the Directcr of Law finds that
the answer to the first guestion is "YES" and the anawer to the
second quertion would be “NO." He further suggested that it
would be proper for whatever period of time degired (for
exanple, every thres years), tc review the entire goning clsssi-
fications of property and initiste changes which should,
obvicusly, he made, Pollowing adopticn of rew zoning regula=-
tions for the metropolitac aree, n complete review and sug-
gestec changes to zoning mape will be made,

It im the Department of Law's opinion thot if the Commission de-
girea to initicte o zone chenge, it may do so by requesting the
Planning Departnent to taike the necessary steps teo provide for
legal adverticing, notificetion to property owners and estobligh-
ment of a public hearing befcre the Plunning Commimsion. As this

T ST e A e S
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Page 2 - Russell E, MaClure, City Manager
March 11, 1965

question was raised in refarence to the property at 27¢th Street
South and 8 {nortl t corner), the Commission could, if
it so desired, request a change from Light Commercial to
whatever more restrictive classification, such as “"BB", to be
advertiged at the earliest possible date, guch an action

would be in conformance with recent city Commission actions

on soning cases in the immediate vieinity. It should be pointed
out that the property owners may protest under the appropriate
statute and require a 4/5 vote of the city Comnission before
such a change to a more restrictive category could be made
effective,

RAL tber




.THE CITY OF WICHITA
L OFFICE OF The City Manager DATE March 4, 1965

[

T0 C. Bickley Foster, Director of Planning  _

)
FROM James F. Clancy, Executive Assistanf/¢/

SUBJECT Reversionary Zoning Report

I have in hand my memo of February 8 requesting the subject report,
Robert Lakin's memo of February 9 to John Dekker, John Dekker's
report to Bob Lakin dated February 19, and Bob Lakin's memo to

me dated March l. Would you please assemblethis information

inte a memo report that can be duplicated and sent to the Commission
in order to comply with their request.

~
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March 1, 1965

James F. Clancy, Executive Assistant

Robert A. Lakin, Assistant Planning Director

Reversionary Zoning

In response to your memorandum of February 8, 1965, we have
asked the Legal Department to supply us with an opinion

as to changing zoning to more restrictive classifications
and as to placing a time limit on zoning changes with the
condition that it be developed within the time period or
revert to its original classification. The Director of

Law has answered "Yes" to the first guestion and “No" to
the second. A copy of his opinion is attached to this memo-
randum.

In specific application, if the Commission desires to ini-
tiate a zone change on the property at 27th Street South
and Seneca (Northeast corner) from its “LCc" and "BB" classi-
fication to a more restrictive classification, it should
direct the Planning Department to initiate such case, pro-
vide for the necessary legal advertising, acqguire the
appropriate ownership list, and set the matter for hearing
before the Metropolitan Area Planning Commission. It
should be pointed out that under existing law, should the
property owner protest, and I assume he would, it would
require a 4/5ths vote of the City Commission before such
change could be made effective.

RAL:bgs

Attachment

cc: Russell E, McClure
City Manager

John Dekker
Director of Law
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THE CITY OF WICHITA
OFFICE OF LAW DEPARTMENT DATE February 19, 1965

TO Robert A. Lakin, Assistant Director of Planning
FROM John Dekker, Director of Law

SUBJECT Reversionary Zoning Report

In your memo of February 9, 1965, you asked two questions which
are, briefly:

(1) May the City change zoning classifications to a more
restrictive zoning?

(2) May we, in effect, have conditional zoning; that is,
* the zoning will be effective only if there is use
made thereof, otherwise, it will revert to its orig-
inal classification?

You then proceeded to answer the questions and I agree with your
answers. Briefly, the answer to No. 1 would be "Yes'", and the
answer to No. 2 would be 'No'".

I think it would be proper for every period of time desired, say
once each three years, to review the entire zoning classifications
of property and to initiate those changes which should obviously
be made.

John Dekker
Director of Law

JD:cr
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February 9, 1965

John Dekker, Director of Law

Robert A, Lakin, Assistant Planning Director

Reversionary Zoning Report

Attached is a copy of a request from James Clancy and copy
of a memorandum from C. Bickley Foster regarding the City's
legal ability to rezone an area, If I understand the problem
correctly, I believe it might be stated in two parts,

1. May the City change a zoning clagsification to
an earlier or more restrictive classification
than it currently is, and

May such rezoning be automatic in nature, or
"revisionary zoning." By this I understand the
purpose would be to grant zoning, such as "LC",
for a period of two years and if not developed
within that time to "revert" to its previous and
more restrictive classification.

Since this is a legal question, I feel that it should be
answered by the Legal Department, although there is no question
in my mind as to the general rules that apply to these proce-
dures,

Unless there is some unique case in Kansas law, I would be of
the opinion that the answer to the first question is that the
governing body or the Planning Commission may initiate changes

in zoning, provided that the statutory procedures are followed.
It is well accepted in zoning circles that zoning is a legisla-
tive act, subject to change, and is not a contract between the
governing body and the property owner, Thus, any change, whether
more restrictive or less restrictive, which is reasonable and

in general accord to a Comprehensive Plan would be proper.

In answer to question No. 2, it would appear that no time limit
can be automatically assighed to a zoning change wherein it will
"revert" to its original or more restrictive classification,
This action would appear to be a contract between the governing
body and the property owner. Further, it would appear to violate
the statutory procedure for changing the zoning classification.
Statutes appear to be quite clear as to the procedure which must
be followed (legal advertising, public hearings, etc,)




Page 2 = John Dekker
February 9, 1965

As you know, we have been requested to provide this answer
by February 18, if possible. Although Babcock's name has
been mentioned, I do not believe it is a part of his contract
to provide this material, nor do I believe that it could be
obtained by February 18, if he were willing to give us his
opinion,

The Commission has indicated, according to Mr, Foster, that

it has been supplied legal opinions in the past to the affect
that it may not rezone in accordance with guestion No, 1, I
would submit that they have misunderstood past opinions in
regard to contract zoning and the use of restrictive covenants,

RAL:ber

cc: James Clancy
Executive Assistant
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THE CITY OF WICHITA
OFFICE OF The City Manager DATE February 8, 1965

C. Bickley Foster, Director of Planning

James F. Clancy, Executive Assistan@tl

SUBJECT Requedt of City Commission --
Reversionary Zoning Report

At the meeting of February 2, 1965 the Commission emphasized
what they thought to have been an earlier request for the subject
report.

Would you please have this report ready by February 18 so that

it might be included on the agenda for the following Tuesday's
deliberation; however, if the report could be done earlier it would
be appreciated.
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WICHITA-SEDGWICK COUNTY DATE
METROPOLITAN AREA PLANNING DEPARTMENT February 4, 1965
]
i)
TO Robert A. Lakin, Assistant Planning Director (e
FROM C. Bickley Foster, Director of Planning S

SUBJECT Techniques of Rezoning

During the last two City commission meetings at which
zoning cases along Seneca street were discussed, the
question was raised as to the legal ability and
techniques necessary to rezone an area for another pur-

pose.

At the City Commission meeting on February 2, we were
specifically directed to provide them with ideas on

how this might be done., I am assuming you would utilize
whatever information Babcock may have made available to
us on this matter, and the resources of the Law Depart=
ment.,

please let me know when you are prepared to discuss this
matter prior to the completion of a report which, if
possible, could desirably be sent to the City Commission
for their February 23 meeting or, if necessary, March

24

CBF :ber

cc: Jack H. Galbraith
Senior Planner
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City Officiale FROM: Enos P. Schaffer, Asst. City Atty. - i

Contract Zoning - DATE: November 25, 1964
Conditional Zoni

The actions of the Mayor and Council have been questioned
many times by well meaning citizens relsting to the imposing of ;
certain conditions concerning rezoning matters as possibly being ¢ ¢
illegal as contract zoning. rE 4

The City Attérney'§ office has been asked many times by

i members of the Planning and Zoning Commission and the govern=

ing body as well as by city officers if & particular action
would be considered as contract zoning.

The City Attorney's office has aleo been similarly questioned b
relating to the legal aspects of conditional zoning. il

This subject is not easily explained in depth without some
understanding of the embiguities caused by the confusion of terms.

The attached report on Contract Zoning is prepared to
- present & clearer picture of this area of the law, and to serve
ungu@_;nmmtmnuom., :

e P
i pbd)
. Enos P. Schaffer
Assistant City Attorney
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" CONTRACT ZONING

by
ENO3 P. SCHAFFER

Toere is apparent confusion relating to the law on contract
zoning primarily caused by a failure to define terms and to dis-
‘. : ' tinguish between true contract zoning, conditions before zoning,

; and conditional zoning.

Their differences will be illustrated by examples of each

" " type and supported by cases in order to clarify this area of the . :'.'_;-", !

law.
Example No. 1 ILLUSTRATING TRUE CONTRACT ZONING

Immediate rezoning granted. City limits itself.
A developer requests rezoning to build a million dollar sparte

ment complex of buildings which will take four years to build. IIe i

. asks the city to promise not to change the zoning nor to change .
the parking, yard, and density provisions of the zoning ordinance
a8 to his land for the mext four years so he can cbtain & mortgage

commitment for the project. If not, he will just have to build ..

in another city. The city wants to encourage this wonderful .'ur
provement and enable him to get his financing.

The eity adopts an ordinance rezoning the area and e:'.thex{:
(A) Includes in the ordinance the following provision: :

"No part of the area shall be rezoned nor
shall any zoning changes apply to this area
for four years'; or

(B) Makes an sgreement mot to change the zoning for the area
for four years. This ordinance and this agreement is void. This .

is true contract zonlng. 62 C.J.S. Section 139 states:

"A municipal corporation may not surrender

or contract away its governmental functions
or powers and any attempt to bargain or sur-
render them is invalid. Accordingly, &
municipal corporation camnot by contract,
ordinance, or other means, surrender or cur=
tail its legislative powers and duties, its
police power, or its sdministrative authority.




Supporting Cases
(A) The court held a contract illegal and void in Midtown

Properties, Inc. v. Madison Township, 172 Atl. 24, 4O, N.J.
112615, where the City and developer made a contract whereby the ’
City sgreed to adopt a future ordinance to legalize the design
. -of the 1,475 acre proposed subdivision development and to eatab=
':14gh zoning districts according to the plan; to pass no ordinances
or regulations or change building code requirements to affect the
buildings proposed; and if passed, that they were not to affect
the developer for seven years; and that the contract would govern
over conflicting statutes, rules, ordinances and regulations, and '
would bypass statutory methods of obtaining subdivision epprovals.
The court further sald the city bargained awey its legislative
power contrary to law, and the city mey stop the development,
- even though in reliance upon said contract and ordinance, $200,000
had been spent by the developer.

(B) Where City contracted to rezone sn area or graat &
veriance or an exception or by other action, to permit certain
business uses for a parcel of land, the court stated in Beckmann
v. Teaneck Township, 79 A.2d 301, N.J. flgﬁl!, a city may not
contract for the exercise of legislative powers.

(C) Where the owner makes written agreement with the City
to restrict use of his land if and when City rezonmes it, to Yecome 23
effective upon rezoning and to continue only so long as it remains
80 zoned, and where restrictions could be released or modified
by written agreement to which the City was a necessary party, it .
vas held in Houston Petroleun Co. v. Automotive Prod. Ass'n.
Atl. 24 Nodo , such agreement was void. It vas &
contract violative of public policy implicit in zoning law.

(D) 1In Baylis v. City of Baltimore, 148 Atl, 24 L2g, Md, .
(1959), an ordinance rezoniug & parcel from residential to'commer- .
cial was declared invalid as contract zoning, which ordinance 5
stated:

"Rezoning is hereby granted provided an agree=
ment 88 set forth herein between the city and
mmernia executed and recorded to run with the
land.

The ordinance spelled out the agreement, to-wit:
S "In consideration of rezoning this parcel

is restricted to funeral home use. If
agreement is broken, this ordinance is ebro-

‘gated and repealed and the parcel would auto= . S

_ matically revert to residential zonings If




a

a new ordinance is needed to rezone the
parcel back to a residential zoning dis-
trict,.the owners will not object to or
oppose the ordinance.”

3 The court indicated that Boards of Adjustment may require
covenants and agreements and place conditions in relation to the
granting of variances and exceptions from zoning provisions, but
this was not extended to the making of general zoning lava.

Example No, 2 CONDITIONS TO BE MET BEFORE REZONING

Irmea.yl'te rezcning granted. -Qwner mat

equirements beforehand.

Owner requested rezoning from residence to business classifis
cation. The street is a minor traffic carrier and is narrow. The .,
property backs up to residential areas. City states that if the 7
street were wider, and if there was an alley geparating business
from residential areas to handle garbage disposal, and if there
was a restrictive covensnt on the land prohibiting liquor, bowling
alleys and any structure in excess of twenty feet high, in order to’
protect the existing girls' school immediately adjoining and the
private homes in the rear from noise and blockage of light and air,” .
then the requested area would probebly be proper for the business °
zoning. The owner dedicated land for street widening and for the

alley and put the suggested restrictive covenants on his land by & =’
covenant running with the land. Thereafter the city either: e

(A) Adopts ordimsace rezoning property without any mention
of the conditions in the ordinance; or X

(B) Denies the rezoning.

Supporting Cases:

(A) In Church v. Town of Islip, 168 N.E. 24 680, N.¥. (1960),
where rezoning was granted, but & condition for granting rezoning
wags that the owner record restrictive covenants 88 to maximum land
coverage, fences and shrubbery, it was held -- they did not invalidate ..
the ordinance. The court reasoned: the conditions were intended for
the neighbor's benefit. The owner accepted the covenant. There :
is no one to contest then. The court stated: ey

‘ "Contract zoning is unclear. No New York
. law on the subject. All legislation 'by
contract! is invalid in the gense thot & :
lesinlngm cannot bargain swvey or sell its




(B) Where City rezoned the area, but prior thereto the owner -
in relation to the rezoning request, imposed restrictions on said
area to teke effect when an option was exercised, and gave a thirty

. year option to the City to purchase part of the area, thus giving i
City right to enforce restrictions any time upon purchase, it was .
held in Sylvania Electric Products, Inc. vs. City of Newton, 18 ;
N.E. 24 118, Mass. (1962], that while there was a close conmection ' '. -
between the two matters, and one could practically rely upon the ER
other, yet.the action of the Council in itself was a mere legis=- i
lative act without conditions. The Council made a zoning deeision
when it determined the locus where suiteble for the new gone if the’
self imposed restrictions existed. The zoning ordinance vas valid.
The court stated: '

"Requirements of uniformity and conformity
to a plan do not mean that there must be
identity of every relevant aspect in areas
given the same zoning classification.”

Note: The ordinance itself imposed no conditions. There is
no lack of uniformity in zoning districts. This was not contrdct
zoning, nor conditional zoning, but conditions met prior to re=-
zoning.

- (€) In Rosedale Avenue, City of New York, 243 N.Y.5. 24, 814 -
(1963), is & case in which it was held that where owner signed an
agreement waiving any-enhancement of damages by reason of the
change of use requested in the zoning matter, should the property
be required for proposed sireet widening, and be teken in condemna=
tion, such agreement was binding and not illegal as "contract
zoning",

The facts indicated that an area of eight square blocks was
considered for rezoning from residential to commercial. At the
Commission hearing it was noted & proposed street widening'ran
through the area. Two lot owners signed & written egreement waiving
enh t of damages by reason of the use change sought should
the property required for tiwe erorosed street widening be later
taken in condemnation within the next ten years. It was agreed
that in such event any claim for damages would be limited to the

value of the property as residentially zoned. This was made & cow= . .

enant running with the lend, and was never recorded. Then the
Commission recommended rezoning, noting the proposed widening and
the waiver and rezoning was adopted for the full eight blocks.
Shortly thereafter a bowling alley was built on the owner's land.;
Five years later, pursuant to a general zoning ordinance, the
whole eight block area was rezoned to residential zoning and the )
bovling alley became an existing non-conforming use. The following '

. ¥ear, this condemnation ection was commenced to take the thirty .




- feet required to widen the proposed street.

The owner of the
bowling alley property contended the waiver was not binding
because: :

1. If it was a condiiion imposed for rezoning, it wes il= . ¢
legal as contract zonlng; cic

2. If it was not & ::ncition imposed for rezoninog and re=
' zoning would have been grinted without the waiver, then it lacks
consideration and is not binding. :

The court rejected both views. It oaid the zoning change
was epacted without imposing any conditions as to the whole
eight blocks and the court cannot say the legislative body did’
or did not act in reliance upon the sgreement. And aspuning ¢
the condition was imposed, it does mot necessarily follow the .
condition was mot validly imposed in the best interest of the M
citizenss The court continued: o

"It might even be said that since this
zoning change encompassed an area mapped
out as a proposed street, it would be
considered a positive dereliction of duty
for the City to enact legislation enhancing
the value of the land it would shortly ac-
quire for pubiic purposes without in some
way requiring that the City's interests be
protected.” (Page 817).

The court stated that condemnation actions being an equity
proceeding, equity principles apply and the owner cannot reap the
benefits of a zoning change which ensbled the construction of the
bowling alley and then avoid the burden of an agreement voluntarily
assumed which could very well have been the word or deed relied
upon by the City in changing its position as to its probable in-
Jury by enactment of the zoning change. The court thus found the
agreement was voluntary and implied consideration and the measure

of value of the land condemned would be based on the value a8 e

residential and not based on the value as & non-conforming use
under residential zoning.

(D) It was held a rezoning ordinance was not invalid even
though the owner at the direction of the City Council, executed
a covenant requiring the land to be developed according to a plan
presented to the Council,

in Bucholz vs. City of Omaha, 120 N.W. 24 1963)

0, Neb.
The owner presented a plan for a regional shopping center
_and & motion was adopted by the City cwnnﬂ direoting an'

[

and as an inducement for the rezoning i




.. adjacent land owners, for a period of tem years.

o g

ordinance be prepared and covenant be prepared for the City's

: approval. The rezoning ordinance was later adopted but it did
not refer to the covenant, At the same meeting the Council ap-
proved the covenant agreement.

The agreement stated it wos not conditioned upon rezoning,
but the court assumes it was an inducement for rezoning. The
covenant was between the owner of the land end the developer of
the shopping center who was leasing the land. The covenant ran
with the land and ran to the benefit of the owner, the C;Lty, and

The agreement recited that the developer has requested

rezoning for & shopping center; that the developer will construct

grade separations of access at no cost to the City and buffers,

etc., etc. and that the City directed the covenants be submitted -

to the City. The court ressoned: This is no bargain or agree-
ment between the City and the developer. The developer made

certain representations and executed a written covenant to assure’

they were in good faith. This gave the City greater control of .
development. It was for benefit of adjoining land and the City.
Nearby owners arg not prejudiced since all this could have been
done without an agreement.

Summary

The distinction is thus made between an ordinance or egree=
ment that limits the Ections or powvers of the city to legislate
which is correctly named "contract zoning" and egreements made
by persons other than the City to conform their property in a

certasin manner which would meke the property accepteble for the .-’
requested zoning. Notice thet the City is not committed to pass

the ordinance even if the conditions were all met. The govern=-
ing body may conclude at the time the conditions are met that
the new zoning would still not be in the public interest and
fail to pass the rezoning ordinance, for which there would be
no recourse by the owner as to & breach of contract. Normally,
if the parcel was not rezoned, the executed but unrecorded
instruments placed in the City's hand, would be returned to the
property owner for his disposal. The owner would not "deliver"
the deeds of rights of way to the City but merely hand them to
someone in the City for "delivery" to the City upon passage of

the rezoning ordinance or return them should the ordinance fail,

the person holding said instruments acting as an escrow agent. .




Mle No. 3 CONDITIONAL ZONING

Type ees Ordinance sdopted. Rezoning becomes

. effective upon conditions being within a set time
limit.

Type B «.» Ordinance adopted. Rezoning becomes
effective immediately but with automatic repealer

ir conditiong ere not met within the set time
l:l.mit.

Given the same fact situation as in Example No. 2, provided
further that there'is already vacant business zoned property in
the area. The owner assures if he gets the zoning he intends
to build immediately and presents his building plans.

The City states if the street were wider, and if there was .-

an alley at the rear, and if the restrictive covenants were made,
the requested area would probably be proper for business zoning

except for the fact that there seems to be an adequate supply of ,

vacant land zoned business in the area. Therefore, the City can
see no basis for rezoning additional areas to business where
there is no bona fide intent to put the area into actual use.

The City does not want to give existing owners of vacant business -

land a monopoly, mor does it believe the public will be served
by aiding land speculation if there is no good faith intent to
actually develop the land to such business use. If the owner,
however, improved the land as proposed, the public welfare .

would be served. The City takes either of two actions:

Type A.

City adopts ordinance rezoning area, but the ordinance
shall only take effect when a building permit is issued for the
construction of improvemernts in accordance with the plans sub-
mitted, provided further that the required portions ere first
dedicated for street widening and the alley and the restrictive
covenant recorded prior to getting the permit, and then if, and

only if, such permit be issued before one year from the date the

ordinance is adopted.

_'.E‘iEe .

The City adopts an ordinance rezoning the area immediately :
and providing that the new zoning shall not remain in effect for
more than one year unless & bullding permit has been issued for
the development of the property in accordance with the plans

submitted, and unless the required dedications and cmmtl are -

mada prior to the luunnee of f.hn b\ﬂ.ld:l.ng :penlt.




Supporting Case:

(A) . Where City rezored land with an automatic reversion
in case of the failure to build in one year, the court’'in
Voight vs. Senders, 243 P.2d 65k, Olla. (1952), recognized the
validity of this zoning ordinance where & second ordinance. ex=
tending the time to build, and & third ordinance rezoning the
1and after reversion occurred, were held invalid, because the

gecond and the third ordinances failed to comply with the public :

notice and statutory requirements for hearings.

(B) Wnere rezoning ordinance provided that the property
shall revert to thé origiral zoning by motion of the governing
body, if construction is not commenced in ome year, and one
year later the City by ordinance rezoned the property back for
feilure to commence comstruction, and there was no notice and
public hearing on the second ordinance, the court held in
Stiriz vs. Stout, 210 N.Y. Supp. NYS 2d, 325 (1960) that the
second ordinance was void for failure to follow motice and hear= -
ing requirements. The court stated zoning ordinances must follow -
statutory requirements of notice of hearing to be valid.

Summary

The Type B rezoning ordinance has case support provided the
origical ordinance is complete in itself and requires no future e,
action by the Mayor and Council. If the rezoning ordinance requires’

new action by the governing body to revert the area to the prior
zoning, the provision is superfluous since the City can rezone ;
the area at any time by following standard notice and hearing pro='":
cedures. Without this special authorization any attempt to do ..
less would be fruitless. The adventage of the reverter type

" ordinance requiring further action is to put the owner on notice .
that the matter of proper zoning for the subject area would be .-
scheduled to come up for review at a specified later time s

No case 1s cited for Type A conditional rezoning, however,
‘this type is an extension of Example No. 2. It merely extends
. the time the conditions must be met to some-date after the City
‘has acted. 3

No further act is required by the City. There is no written
agreement. There is no provision in the ordinance which would
prevent the governing body from repealing the conditional ordinance
at any time or further amending the zoning for the subject area.

This conditional ordinance does, however, give the owner

o great amount of security. That if he makes building and ﬁmcinal LI
commitments and proceeds as proposed, his rezoning will be forth= R

coqinaf since tae only act required to put the reroning into

¥




effect was his act of getting & permit. This security ia there ;' - )
because it would be difficult for the City to Justify that there ' -7 ° U
had been sufficient change in conditions to warrant a repeal or Sh
change of ‘zoning for the property since the date of the condi=-
* tional enoctment and prior to the time the owner qualified and
applied for the building permit. !

: Ordinonces that do not take effect until the hnﬁp«ning of B _
& future event within a reasonsble time after its passage are AEAT e
valid, providing the ordinance in itself be complete. McQuillinm, i .

3rd Edition, Sec. 1k.41.

The advantage !of the Type A conditional ordinance is that
rezoning never goes into effect until the conditions subsequent -
are met, thus, there is no ordinance to revoke, either by action
or by implication. Such en ordinance stands on Tirmer legal
ground than those that do go into effect and provide for an
automatic repeal upon failure of the conditions subsequent to
be met.

RELATED CASES

Some zoning cases are confused with contract or conditional *
zoning, but which are in reality cases upholding the principle
' that zoning requirements must be uniform for each district. In
this group are the followin::

(A) there the County cozoned an area to a commercial zone,

but prohibited in its adopting resolution a gas station use, and
this use was permitted in thas commercial zone, it was held in i
Carole Highlands Citizens 4ss'ns. va. Board of County Commissioners
153 Atl. 24 663, 1d. {1960] that this resolution violated the E
wniformity provisions of the zoning laws. While this case was £
erroneously referred to as conditional zoning, actually it was 7 .
merely legislation making provisions which were inconsistent with - -
those set forth in the nared zone in violation of the basic re-
quirement that all provisions of a zoning -district shall be
uniform.

Note that the ordinance exempted the area from the uniform
use provisions. This was the fatal error. There is nothing
illegal in there being special provisions not common to all parcels
in the same zoning district, to-wit: those imposed by subdivision- .
restrictions or deeds or covenants or those Provisions permitting i
special exceptions or variances. RghS

(B) Closely related and worth noting is Brechner vs. In-

corporated Village of Lake Buccess, 208 NYS 2d wherein -
the court said that because an area was rexoned in the :acq of & .




court action in which it was slleged the existing zoning classi-""'
- fication was_confiscatory, it cemnot be sald such change resulted. ‘-
from an illegal egreement or was contract zoning. T

(c) Rose vs. Paspe, 157 Atl. 2d 618, Mi., (1960), has been :
cited as authority in various cases bolding invalid zoning ordi~ "
. pances on the basis that they were contrect zoning. However, in
. Rose & rezoning ordinance was held invalid on the same legal

point of Carole Ilighlands, to-wit: that all provisions of &
' zoning district shall be uniform; end also because of a failure
to follow required procedure. ;

—_—

Rose was 5o cited becauss the petitioner for rezoning verbally..
agreed to certain conditices acd the rezoning ordinance stated: .-

"hereas petitioner has publicly stated no
structures except piers shall be erected
thereon; the board will not spprove building
permits excert for & pier, mow, therefore,
the said aree is hereby rezoned . . N

The court stated this was an attempted exercise of the re= -
zoning power under a contract, but the conditions for rezoning
were stated only in the preamble and were thus without legal
effect. If they were in the adopting gection of the ordinance i
they would then have legal effect. But, if the conditions were in”
the adopting section, the ordinance would have been void for ap=
plying special conditions not appliceble to all properties in
the seme zoning classification. The zoning ordinance was &lso

_ declared invalid because it was never f£iled as required by law.
The £iling of the ordinance was held pending the petitioner's
approval of the conditions. The court stated rezoning ordinances
cannot be made subject to & person's approval of it.

B (D) Likewise confused as contract zoning 18 Speakman Vs.
the Mayor, etc. of North Flainfield, Bl Atl. 2d T1 N.J., (1951},
Where the Mayor and Council by ordinance adopted for & parcel &
special "Modified Commerciel Zoning District” permitting different
uses than allowed in the regular commercial zoning district. The .
court held this ordinance invalid as arbitrary and discriminatory,’
and violative of the requirement of uniform ordinance provisions
‘for like districts.

The purpose of this ordinance waa to defeat & lower court
. decision. Years before, & foundry on the parcel was originally
‘& non-conforming use in a residential district. The owner expanded
the buildings without cbtaining & building permit contrary to the
zoning lav Telating to permits and to expansion of non-conforming e
uses. mabmmmrurmmmm.ommmcmn
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by resolution authorized lts expansion upon Board of Adjustment's
recommendation, provided the owner contracted to remove the ex-
Panded structures after the war,

When'the var was over the owner did not want to remove the "
expanded structures and was denied the right to retain then by
the Board of Adjustment. The foundry appealed to the courts

‘which upheld the Board of Adjustment on the basis that the City
resolution was & void, ultra vires contract, and the expanded
structure was mever legally permitted in the first place and

. thus had to be removed.

It was this cLGm decision that the City ordinance attempted
to overcome by establishing the modified district which would T
make the foundry a conforming use and ensble it to retain its
This "Modified District"”

CONCLUSION
Zoning law is in a Period of great flux, and in particular
is this portion of it relating to contract and conditional zoning.

The trend is toward greater liberalization in rermitting
out acceptable methods to meet rapidly
iological conditions and to avoid

ary and
the private interest, it 1s fair to Pre
instances will support the legislative actions which are experimente
ing with new ways t0 resolve the problems of urban growth. 3
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