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CERTIFIED COPY OF FINAL RESOLUTION MAILED 5-18-66 TO:

William D. Tarrant

P. 0. Box 853

Vincent L. Bogart
Suite 722

3333 East Central

John S. Stevens

3125 East Boston

Clarence E. Vollmer

830 North Main

William D. Anderson

602 Maple

E1mer S. Peters

320 County Courthouse

Tom Scott

320 County Courthouse

Floyd Schroeder

320 County Courthouse

Alfred R. McCune, Chairman

Haysville Planning Commission
626 East 87th St. South

Fred E. Ryan, Mayor

435 Slade

Haysville, Kansas

Faye Mallory, City Clerk
711 East Grand

Haysville, Kansas

Mrs. Sybil Smith, Secretary

Haysville Planning Commission

307 Maynard

Haysville, Kansas

Otto Praeger, Mayor

1366 El Paso

Derby, Kansas

Bill VanRuth, City Clerk
720 North Kokomo

Derby, Kansas

t

Dale Peirson, Chairman

Derby Planning Commission
842 English Court

Derby, Kansas

Darlene Clawson, Secretary
Derby Planning Commission
621 South Lakeview Drive

Derby, Kansas

0. R. Loewen, Mayor
521 North Abilene

Valley Center, Kansas

George Baxter, City Clerk
P. 0. Box 188

Valley Center, Kansas

A. M. Updegraff, Chairman

Valley Center Planning Commission
435 North Park

Valley Center, Kansas

Jess Akin, Mayor

Mulvane, Kansas

Glenn Kloppenstein, City Clerk

City Hall
Muhane, Kansas

G. A. Wessels, Chairman

Mulvane City Planning Commission
R.F.D. 1

Mulvane, Kansas

H. M. vanAuken, Mayor

9 High Drive

Eastborough
Wichita,Kansas

Neill Richards, City Clerk

3 High Drive

Eastborough
Wichita, Kansas

D. H. Sholtus, Mayor

201 Brink

Kechi, Kansas 
Neva Baird, City Clerk
132 East Kechi Road
Kechi, Kansas
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Robert E. Israel, President
Park Board

1650 East Central

Wichita, Kansas

Frank Virr

State Highway Department
State Office Building
Topeka, Kansas

Robert Saft, Superintendent
of Public Instruction

County Courthouse
Wichita, Kansas

Everly Harsh, Chairman

Sumner CoUnty Board of Commissioners
Sumner County Courthouse
Wellington, Kansas

Lawrence Shepoiser
Board of Education

428 South Broadway
Wichita, Kansas

T. A. McGaughey, Chief
Wichita Fire Department
400 North Water

Wichita, Kansas

R. A. Davis, Chief
Sedgwick County Fire Dept.
503 County Courthouse
Wichita, Kansas

Wilmer Freund

County Engineer
P. O. Box 4405

Wichita, Kansas

Paul Graves

B. E. Smith

Ralph Wulz
Russell E. McClure

1. J. Scanlon
Don Anderson

Emory Cox
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WICHITA-SEDGWICK COUNTY

Ems@
METROPOLITAN AREA PLANNING

COMMISSION
AMHER- 2+8211 AREA CODE 316
CITY BUILDING ANNIX

104 *. MAIN N.

WICHITA. KANIA' 07202 May 13, 1966
343?sr

TO: All Interested Legislative and Administrative
Groups and Agencies

FROM: C. Bickley Foster, Secretary, Wichita-sedgwick k*
County Metropolitan Area Planning commission eND'

SUBJECT: Master Plan Amendment to Include as a Suggested
Park an Area West of Municipal Airport

Attached for your information and review is a certified copy
of a resolution amending the Master City Plan of Wichita -
"Part VIII, Recreational and School Facilities", to include as
a suggested park site an area west of Municipal Airport in the
vicinity of Pawnee and Tyler Road. This amendment to the Master
Plan was approved by the Metropolitan Area Planning Commission
at its regular meeting on February 17, 1966.

The Planning Commission did, on February 28, 1966, distribute
certified copies of this resolution to interested governmental
and administrative agencies, and in its meeting of May 5, 1966,
having waited the sixty (60) days prescribed by law, and having
considered the comments and recommendations, did adopt the
attached amendment.

If you should have any comments or questions concerning this
matter, please contact us.

CBF:RLY:bgs

Attachment

0:'' 'W€*f $ e.......;,r:... 2 .101 5·2r. ·; 4.':·62.il·[·. ·r · ,.· DA

24*W,RF'23¢rt>Ft··¢90, 4:*N.:93R'$?<1·0*(2?f.f€· -:  j'i 

Section 2, Chapter 131, Session Laws of Kansas, 1965, provides
that a certified copy of the adopted resolution is to be sub-
mitted to interested governmental and administrative agencies.
These bodies shall, within sixty (60) days after the receipt
of the resolution, consider such proposed plan or part thereof
and submit a statement containing their recommendations to the
Planning Commission.

L
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CERTIFICATE

I C. Bickley Foster, duly elected, authorized and act-
ing as Secretary of the Wichita-Sedgwick County Metropolitan
Area Planning Commission, Wichita, Sedgwick County, Kansas, do
hereby certify that the attached Resolution was duly adopted
by the Wichita-Sedgwick County Metropolitan Area Planning Com-
mission on May 5, 1966, as an amendment to the Master City
Plan of Wichita - "Part VIII, Recreational and School Facili-
ties".

Given under my hand and seal this Sth day of May_,
1966 .

C. Bickley Foster, Acretary
Wichita-Sedgwick C6uAty Metropol-
itan Area Planning Commission

(SEAL)

TY-4.1
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c)WHEREAS, pursuant Jihority granted by statutes J
of the State of Kansas, the City of Wichita created a City
Planning Commission, which Commission, pursuant to statutory
authority applicable to the City of Wichita, has heretofore
duly made and adopted a Master Plan and various amendments,
extensions and additions thereto for the physical development
of a municipality, and of any land outside the municipality
which, in the opinion of the Commission, bears relation to
the planning of the municipality, which Master Plan and amend-
ments, extensions and additions thereto have been published
and made a public record and such plan, amendments, extensions ,#7

and additions are all incorporated herein by reference; and -@4

WHEREAS, pursuant to statutory authority, a Wichita-
Sedgwick County Metropolitan Area Planning Commission was
created to take over the functions of the Wichita City Plan-
ning Commission and to expand and broaden the territorial
jurisdictions thereof, including authority to amend, extend
and add to said Master City Plan; and

WHEREAS, said Master City Plan, the amendments,
extensions and additions thereto includes as a part thereof
the following:

/

f.mill/
"Part VIII, Recreational and School Facili-
ties", for the City of Wichita, Kansas; and

WHEREAS, having made and caused to be made careful
and comprehensive surveys and studies of present conditions
and trends of future growth of the municipality, the Wichita-
Sedgwick County Metropolitan Area Planning Commission deter-
mined that "Part VIII, Recreational and School Facilities",
should be readopted as previously amended, and further amended
extended and added to by including as a part thereof the fol-
lowing:

m

That PART VIII, "Recreational and School Facilities"
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for general
open space, park and recreational purposes
generally located west of Municipal Airport
along Pawnee Street and described as follows:

1
The Els of the SW% 08 Section 32, Township 27 South,
Range 1 West, and the Wif of the SE]4 of Section
32, Township 27 South, Range 1 West, and the
NE% of the NW;: of Section 5, Township 28 South,

11=31:; .Range 1 West, and the NE% of Section 5, Town-
IT-ship 28 South, Range 1 West.
ry I

Im

4
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Also a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street, described as follows:

I .7

Beginning at the southeast corner of the SWi
of Section 29, Township 27, Range 1 West;

' thence west 1805.8 feet to the Atchison, Topeka . 4-I--1and Santa Fe Railroad, thence northeasterly
along the right-of-way to the east line of
the SWi of said Section 29; thence south to
the point of beginning.

Eifi

WHEREAS, pursuant to the provis ions of Section 2,Chapter 131, Session Laws of Kansas, 1965, the Wichita-
Sedgwick County Metropolitan Area Planning Commission did
give notice by publication in the official city newspaper
on January 26, 1966, of a public hearing to be held on the
re-adoption of "PART VIII, Recreational and School Facili-
ties", as previously adopted and amended, with a further
proposed amendment on Page 31 being the addition of an area
west of Municipal Airport in the vicinity of Pawnee andTyler Road; and

'' .'; .''44?JAI)$
224%*iWHEREAS, the Planning Commission, on February 17,

.,t: ?*?41966, at 2:00 p.m. in Room 401, City Building Annex, 104 South B <thMain, Wichita, Kansas, did hold the public hearing, at which
hearing more than a majority of all members of the Wichita-
Sedgwick County Metropolitan Area Planning Commission were pre-sent: and

WHEREAS, a majority of all members of the said Wichita-Sedgwick County Metropolitan Area Planning Commission approved
*: , 99the re-adoption of "Part VIII, Recreational and School Facili-

ties", as previously amended and adopted, w ith the further amend- ..i# 1ment on Page 31 being the addition of an area west of Municipal
..2 '9Airport in the vicinity of Pawnee and Tyler Roads for anlarea

41
7 4€7of natural beauty proposed for general open space, park and . recreation purposes;

-clf 3
NOW, THEREFORE, BE IT RESOLVED by the majority ofall members of the Wichita-Sedgwick County Metropolitan Area

Planning Commission, in meeting duly assembled, that "Part
VIII. Recreational and School Facilities", be approved for re-adoption as previously amended and adopted, and further
amended, extended and added to by including as a part thereofthe following:

That PART VIII, "Recreational and School Facilities"
Large Parks - Suggested Facilities. Page 31, be amended toinclude the following area:

6. An area of natural beauty proposed for
general open space, park and recreational
purposes generally located west of Muni-
cipal Airport along Pawnee Street and
described as follows:

:Rf€1*

7- ..p·  I ··cz ·» ·9:0 4
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The Eli of the Swi of Section 32, Township 27
South, Range 1 West, and the W& of the SE14 of
Section 32, Township 27 South, Range 1 West,
and the NE% of the NWi of Section 5, Township
28 South, Range 1 West, and the NE]:i of Section
5, Township 28 South, Range 1 West.

Also a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street, described as follows:

Beginning at the southeast corner of the
swt of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison,
Topeka and Santa Fe Railroad, thence northeasterly
along the right-of-way to the east line of the
swl: of said Section 29; thence south to the
point of beginning.

BE IT FURTHER RESOLVED that notice of the Planning
Commission's action be given all interested legislative and
administrative groups and agencies in the form of a certified
copy of this Resolution and that said groups and agencies be
requested to submit to the Planning Commission a statement of
recommendation on such approval within 60 days of the receipt
of such Resolution; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that H. W. Kratzer, Chairman,
and C. Bickley Foster, Secretary of the Wichita-Sedgwick County
Metropolitan Area Planning Commission, record on the Master
City Plan of the City of Wichita, as heretofore adopted,
amended, extended and added to, the action hereby taken; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that an attested copy of
this Resolution accomplishing said amendment and extension to
the Master City Plan be certified to the governing body of
the City of Wichita and to all legislative and administrative
agencies affected by the plan.

APPROVED by at least a majority of all of the Metro-
politan Area Planning Commission members, at Wichita, Kansas,
this 17th day of February, 19§£-

1 --194-4-44.
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Kratzek·, 4airman

Wichita-Sedgwick County Metropol-

itan Area Planning Commission

4?·

ATTEST:

C. Bickley Fost41:, Secretary
Wichita-Sedgwick County Metro-
politan Area Planning Commis-
sion

(SEAL)

After notice having been given to all interested groups
and agencies and 60 days having elapsed since their receipt of
such notice, and having considered the comments received by all
interested groups and agencies, the foregoing resolution is here-
by amended and adopted to read:

6. An area of natural beauty proposed for general
open space, park and recreational purposes gen-
erally located west of Municipal Airport along
Pawnee Street and described as follows:

The NE]% of Section 5, Township 28 South, Range 1
West, except the south 761.8 feet of the east
407 feet.

ADOPTED by at least a majority of all the Metropolitah
Area Planning Commissioners at Wichita, Kansas, this _.5th day
of May , 1966--·

H.\W. Kratzerl, Chailman
Wichita-Sedgwick County Metropolitan
Area Planning Commission

ATTEST:

C. Bickley Foster, Secretary
Wichita-Sedgwick County Met-
ropolitan Area Planning Com-
mission

(SEAL)

k
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mistribution of this letter and Resolution on February 28, 1966:

City Commissioners 5 G. A. Wessels, Chairman
planning commission

county commissioners 3 Mulvane

Marvin Huddleston H. M. VanAuken, Mayor
Mayor, Haysville Eastborough

Faye Mallory, City Clerk Neill Richards, City Clerk i
Haysville Eastborough

Fred E. Ryan, Chairman D. W. Sholtus, Mayor

Planning Commission Kechi

Haysville
Neva Baird, City Clerk

Erma B. Brown, secretary Kechi

Haysville Planning Commission
Robert E. Israel,

Cedric L. Crane, Mayor President Park Baard

Derby
Emory Cox

Bill VanRuth, City Clerk Don Anderson

Derby Russell Mcelure

Ralph Wulz
Dale Peirson, Chairman

planning Commission Wilmer Freund, County Engineer 14
Derby B. E. Smith

Paul graves

Darlene Clawson, S.-cy.
Derby planning commission R. A. DaVIS, County Fire Chief jm#E=@%1' 4-*-

T. A. McGaughen, Chief
0. R. Loewen, Mayor City Fire Dept.
Valley center

Lawrence Shepdser
Earl Stauffer, City Clerk Board of Education

valley Center - also secy. Pc
Robert Saft, Co. Supt.

W. M. Updegraff, Chairman
valley Center planning commission Emmett Lawless, Chairman

Board of County Com.

Joe E. Delcamp, Mayor sumner county

Mulvane, Kansas
Frank Virr

State Highway Dept.
Glenn Klopfenstein, city Clerk
Mulvane, Kansas

13
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February 28, 1966

TO: All Interested Legislative and Administrative
Groups and Agencies

FROM: C. Bickley Foster, Secretary, Wichita-SedgwickCounty Metropolitan Area Planning Commission e.00•

4

i2%$

I 1 :di#'////1/I<

SUBJECT: Master Plan Amendment to Include as a Suggested
Park, an Area West of Municipal Airport

Attached for your information and review is a certified COPy
of a resolution amending the Master City Plan of Wichita -
"Part VIII, Recreational and School Facilities", to include
as a suggested park site an area west of Municipal Airport in  ' *, ..fAi-.-U-t.21the vicinity of Pawnee and Tyler Road. This amendment to the
Master Plan was approved by the Metropolitan Area Planning024

Commission at its regular meeting on February 17, 1966.
I-

Section 2, Chapter 131, Session Laws of Kansas, 1965, pro-
vides that a certified copy of the adopted resolution is to
be submitted to interested governmental and administrative
agencies. These bodies shall, within sixty (60) days after
the receipt of the resolution, consider such proposed plan
or part thereof and submit a statement containing their
recommendations to the Planning Commission.

The Planning Commission
ments, may make changes
such proposed amendment
sider this Amendment to
meeting of May 5, 1966,
Annex, 104 South Main,

- :22° 46'i

V,» U h ...131'll-
P¢*19:/.4'40/ ./, ,f.//-

, after considering the submitted com-
.=..Tif deemed necessary, and may adopt

..5.

The Planning Commission will recon-
the Master City Plan at its regular
at 2:00 p.m., Room 104, City Building
Wichita, Kansas. .

If you should have any comments or questions concerning this -
matter, please contact us.

CBF:RLY:maa

Attachment
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RESOLUTION

WHEREAS, pursuant to authority granted by statutes
of the State of Kansas, the City of Wichita created a City
Planning Commission, which Commission, pursuant to statutory
authority applicable to the City of Wichita, has heretofore
duly made and adopted a Master Plan and various amendments,
extensions and additions thereto for the physical development
of a municipality, and of any land outside the municipality
which, in the opinion of the Commission, bears relation to
the planning of the municipality, which Master Plan and amend-
ments, extensions and additions thereto have been published
and made a public record and such plan, amendments, extensions
and additions are all incorporated herein by reference; and

WHEREAS, pursuant to statutory authority, a Wichita-
Sedgwick County Metropolitan Area Planning Commission was
created to take over the functions of the wichita City Plan-
ning Commission and to expand and broaden the territorial
jurisdictions thereof, including authority to amend, extend
and add to said Master City Plan; and

WHEREAS, said Master City Plan, the amendments,
extensions and additions thereto includes as a part thereof
the following:

"Part VIII, Recreational and School Facili-
ties", for the City of Wichita, Kansas; and

979%

40©St . "

WHEREAS, having made and caused to be made careful
and comprehensive surveys and studies of present conditions
and trends of future growth of the municipality, the Wichita-
Sedgwick County Metropolitan Area Planning Commission deter-
mined that "Part VIII, Recreational and School Facilities",
should be readopted as previously amended, and further amended,
extended and added to by including as a part thereof the fol-
lowing:

That PART VIII, "Recreational and School Facilities", 6%
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for general
open space, park and recreational purposes
generally located west of Municipal Airport
along Pawnee Street and described as follows:

The Eii of the SW% of Section 32, Township 27 South,
Range 1 West, and the W& of the SE4 of Section
32, Township 27 South, Range 1 West. and the
NE;% of the NW% of Section 5, Township 28 South,
Range 1 West, and the NE;% of Section 5, Town-
ship 28 South, Range 1 West.

ORAAR>ev#*44%+,0.·, .T:

D„41.45+3.01 1
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Also a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street. described as follows:

44, Beginning at the southeast corner of the SWJ,
of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison, Topeka
and Santa Fe Railroad, thence northeasterly
along the right-of-way to the east line of
the SW]% of said Section 29; thence south to
the point of beginning.

#.:I'-

..%14,,1:- .

4,8.:.

WHEREAS, pursuant to the provis ions of Section 2,
Chapter 131, Session Laws of Kansas, 1965, the Wichita-
Sedgwick County Metropolitan Area Planning Commission did
give notice by publication in the official city newspaper
on January 26, 1966, of a public hearing to be held on the
re-adoption of "PART VIII, Recreational and School Facili-
ties", as previously adopted and amended, with a further
proposed amendment on Page 31 being the addition of an area
west of Municipal Airport in the vicinity of Pawnee and
Tyler Road; and

1%
, 92

AIR

At</

WHEREAS, the Planning Commission, on February 17,
1966, at 2:00 p.m. in Room 401, City Building Annex, 104 South
Main, Wichita, Kansas, did hold the public hearing, at which
hearing more than a majority of all members of the Wichita-
Sedgwick County Metropolitan Area Planning Commission were pr€
sent; and

'cm

33

=aL

WHEREAS, a majority of all members of the said Wichita-
Sedgwick County Metropolitan Area Planning Commission approved
the re-adoption of "Part VIII, Recreational and School Facili-
ties", as previously amended and adopted, w ith the further amend-
ment on Page 31 being the addition of an area west of Municipal
Airport in the vicinity of Pawnee and Tyler Roads for anlarea
of natural beauty proposed for general open space, park and
recreation purposes ;

NOW. THEREFORE, BE IT RESOLVED by the majority of
all members of the Wichita-Sedgwick County Metropolitan Area
Planning Commission, in meeting duly assembled, that "Part
VIII, Recreational and School Facilities", be approved for re-
adoption as previously amended and adopted, and further
amended, extended and added to by including as a part thereof
the following:

That PART VIII, "Recreational and School Facilities"
Large Parks - Suggested Facilities, Page 31, be amended to
include the following area:

6. An area of natural beauty proposed for
general open space, park and recreational
purposes generally located west of Muni-
cipal Airport along Pawnee Street and
described as follows:

%292 , 4.
<A,

2
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The Eli of the SW% of Section 32, Township 27
South, Range 1 West, and the Wli of the SEi of
Section 32, Township 27 South, Range 1 West,
and the NE1% of the NW4 of Section 5, Township
28 South, Range 1 West, and the NE% of Section
5, Township 28 South, Range 1 West. 119·.2-6 C ,EN fk'*9*92-73
Also a triangular piece of property lying
1/2 mile west of Tyler Road, south of the
right-of-way for the Atchison, Topeka and
Santa Fe Railroad and north of Harry
Street, described as follows:

Beginning at the southeast corner of the
SW% of Section 29, Township 27, Range 1 West;
thence west 1805.8 feet to the Atchison,
Topeka and Santa Fe Railroad, thence northeasterly
along the right-of-way to the east line of the
SW% of said Section 29; thence south to the
point of beginning.

BE IT FURTHER RESOLVED that notice of the Planning
Commission's action be given all interested legislative and
administrative groups and agencies in the form of a certified
copy of this Resolution and that said groups and agencies be
requested to submit to the Planning Commission a statement of
recommendation on such approval within 60 days of the receipt
of such Resolution; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that H. W. Kratzer, Chairman,
and C. Bickley Foster, Secretary of the Wichita-Sedgwick County
Metropolitan Area Planning Commission, record on the Master
City Plan of the City of Wichita, as heretofore adopted,
amended, extended and added to, the action hereby taken; and

BE IT FURTHER RESOLVED, in the event the Planning
Commission adopts said proposal, that an attested copy of
this Resolution accomplishing said amendment and extension to
the Master City Plan be certified to the governing body of
the City of Wichita and to all legislative and administrative
agencies affected by the plan.

APPROVED by at least a majority of all of the Metro-
politan Area Planning Commission members, at Wichita, Kansas,
this 17th day of February, 1966.

1 1 :0:*if#--
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C. Bickley Fos€et, Secretary
Wichita-Sedgwick County Metro-
politan Area Planning Commission

(SEAL)

RB

IzeLf-

After notice having been given to all interested
groups and agencies and 60 days having elapsed since their
receipt of such notice, the foregoing Resolution is hereby 1=k
adopted.

ip' 

politan

ATTEST:

C. Bickley
Wichita-Se

politan Ar

(SEAL)

&15

ADOPTED by at least a majority of all the Metro-
Area Planning Commissioners at Wichita, Kansas, this

day of , 19____.

H. W. Kratzer, Chairman
Wichita-Sedgwick County Metro-
politan Area Planning Commission

Foster, Secretary
dgwick County Metro-
ea Planning Commission

rail

94.4

0

3.%6%:
4

H. i Kratzer Chedrman
Wichita-Sedgwick County Metro-
politan Area Planning Commission

ATTEST:

r
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TO WHOM IT MAY CONCERN AND TO ALL PERSONS INTERESTED: *lit&<,1.

PUBLIC NOTICE IS HEREBY GIVEN that the Wichita-Sedgwick
County Metropolitan Area Planning Commission will hold a public
hearing on the adoption of an amendment to that part of the Compre- +I- 273-5.1,4:4,1, ...
hensive Plan for the City of Wichita, 1946, entitled "Part VITI.
Recreational and School Facilities", which hearing will be held
in the Planning Commission meeting room, 401 City Building Annex,
104 South Main, Wichita, Kansas. at 2:00 P.m.. on Thursday. Febru-
Prv 17. 1966.

Said public hearing will be held pursuant to the provi-
sions of Section 2, Chapter 131, Session Laws of Kansas, 1965, at

.which time it is proposed to readopt the "Part VIII, Recreational
and School Facilities, Comprehensive Plan, City of Wichita, 1946",
as previously adopted and amended, with the further amendment by
adding to "Large Parks - Suggested Facilities", Page 31, the fol-
lowing:

...gl

6. An area of natural beauty proposed for general open
space, park and recreational purposes generally 10-
cated west of the Municipal Airport along Pawnee
Street and described as follows:

1491

4

5;%?S

73*44

The E;i of the SW]4 of Section 32. Township 27 South. -2/. , 4

Range 1 West, and the Wli of the SEZ: of Section 32,
Township 27 South, Range 1 West, and the NE)* of the 43)

NW4 of Section 5, Township 28 South, Range 1 West,
and the NE'* of Section 5, Township 28 South, Range
1 West, except the south 761.8 feet of the east 407
feet; and

;: t''V

**2
.41*»IPff€
*9:'vil':

Aleo a triangular piece of property lying 1/2 mile 47/

west of Tyler Road, south of the right-of-way for
the Atchison, Topeka and Santa Fe Railroad and north
of Harry Street, described as follows:

Beginning at the southeast corner of the SWAd of Sec- .
tion 29, Township 27, Range 1 West; thence west 1805.8
feet to the Atchison, Topeka and Santa Fe Railroad; -
thence northeasterly along the right-of-way to the
east line of the SWiL of said Section 29; thence south

1.

to the point of beginning. 25*A .
ittify*t

.{6.·
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The proposed amendment above described shall be dia-
cussed and considered by the said Wichita-Sedgwick County Metro-
politan Area Planning Commission, and all persons interested in
said matter shall be heard at that time concerning their views
and wishes in the premises as by law provided.

WITNESS my hand and seal this 24th__ day of January.
19§L.

C. Bickley Foster, Secretary
Wichita-Sedgwick County
Metropolitan Area i lanning
Commission

(SEAL)

(1-T)

536'051
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(Please Circle Destinw.on)

City 'nage, Difector of Adm. Pafk Deet.

Ass'I City Manage, Auditing Dil. of Public Works

City Cle,k Budget Adm.

Human Relations Central Data Proc. Central insp.

Civil Defense Loca I Housing Auth. Engineering
Fite Department Personnel Traffic Eng.

Community Facilities Public Info,mation Maintenance
Police Department Purchasing

Municipal Courts Duplicating

Health Depaitment Ret. & G[oup Ins. -[Froan Renewal

Dilectol of law Treasury Water Dept.

Prosecuto/'s 011,0·0--Librafy Watel Pol. Control

F.:

Fol yow information Reply sending me-copies
Fot your comments Prepare reply lot my Signature

- Note and returB - You handle. Ngreport required

MESSAGE:

V SIGNED
000·013



Uatitant City Manager DATE May 16,1968

THE MISSION
ROAD TO SAFETY

1 E. M,Clure, City Manager

SAFETY Vruiz, .Assistant City Manager

US

SUBJECT City Commission Action
on Zoning R commenOations

1
In reply to your speed letter of May 15, 1968, I would reiterate that ft
har been my opihon for a long time that there is a tremendous waste of
time and money involved in the present procedures for handling zoning
matter e. This involves the time of the Planning Commis sioners, the
C ty Commissioners, property owners, adjacent property owners,

It seems to me to be completely unnecessary to go through repeated
hearings on all zoning cases regardless of how algnificant the case may
be. Ey copy of this memorandum I am asking the Planning Department
to evaluate the effect, if any, of Planning staff recommendations and
Planning Commission actions on the ultimate outcome of zoning cases.
1 realize that they may not desire to do go, however, it would seem to
me that the City Commission could and should relieve itself of 90 percent
of the time spent in reviewing and hearing zoning matters by refusing to
rehear matters which have been previoucly presented to the Metropolitan
11·ea Planning Commission. The City Commission could rimply ask the

petitioner if he had had a fair and complete hearing before the Meti opolitan
Area Planning Commission. If the answer was in the affirmative, they
could then move to approve the recommendation of the Planning Commis-
sion. if the answer wan in the negative, they could ask for an explanation
and if the explanation so warranted they could refer the matter back to the
Planning Commission for rehearing. It seems to me that the City Com-
mis sion should take upon itself the matter of policing zoning decisions to
see that the Metropolitan Area Planning Commission is providing for fair
and complete hearings and is maintaining some consietency in the decisions
which it renders. I would not think that the C ity Commis sion would want
to substitute its judgment for that of the Planning Commission.

3
If the City Commission does dentre to continue to devote its time to these
matters, then 1 would think that the Planning staff recommendations might
just as well come to the City Commis don where the hearing would be held.
This would relieve the Planning Commissioners of much detail and wout
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R J asell E. M:Clure
Page 2

May 16, 1968

permit them to put their time to a much more productive use. T urther-
more, it would be a great relief to the people whose properties are
involved in the zoning matters in that they would not have to take time
off from their jobs for repeated appearances before the Metropolitan Area
Planning Commission and the City Commission. I am attaching a memo.
randum from Mi. Ralph Eberly which indicates the time devoted by the
City Commiesion to all Planning matters and to zoning matters. It is
evident to me that far too much of the City Commissionera time ie being
devoted to zoning matters in compari.on with other more important
matters which deserve consideration.

No changes in statute or ordinance would be necessary to place into effect
my first suggestion. On the other hand, should the Commission decide
to bypass the Metropolitan hea Planning Commi. sion, it would be necesaary
to obtain a change in the state statutes relating to zoning matters.

Ralph 1.'cul z
Assistant City Manager

RW: jh

Attach.

cc: John Dekker, Director of Law
C. 7,ckley Foster, Director of Planning
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TI] E CITY OF WICInTA
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AT
WOK

AT
HOME

OFFICE OF City Clerk DATE l·lay 16, 1968 /2 %\

TO Ralph Wulz, Assistant City Mana_pjer , V &><1,4

FROM Ralph C. Eberly, City Clerk f \0*w-*#M#/
SUBJEe Commission Meetingsr City

Attached is a schedule of the total number of hours
spent by the City Commission at each meeting since
January 1, 1968, which includes the total hours spent
on planning items broken down by zoning and all other
planning, as requested in your memo of May 16, 1968.

Please advise if there arc any questions on this
report.

#for {941 x-

RCE:fj
enc.

ee-1---Girty-+irm·abr

W M,AY 17 1963 9
45., METROPOLITAN Al;\4+X PLANNttle /*0
r*\ 4 1,

..'17637?·· '
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MAY 16 1968
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CITY COLEISSION

HOURS SPENT IN SESSION

JANUARY 1 TO MAY 14, 1968

Date Total Hours Total Planning Zonin£ . All Other Plan.

Mrs.Min. Hrs. Min. Hrs.·Min. Hrs. Min.

Jan. 2 2 49 40 10 30
't 9 4 33 1 55 28 1 27
• 16 3 59 30 -- 30
23 . 3 37 1 30 1 23 7

" 30 6 24 2 30 2 27 3
Feb. 6 5 50 1 53 1 41 12

11 20 3 29 · 48 8 40
27 3 25 1 57 1 16 41

Mar. 5 5 4. 2 -- 2

" 12 4 42 2 3 1 5 58
19 4 12 28 - -- 28

" 26 3 16 18 -- 18
Apr. 2 1 29 6 -- 6
" 4 47 -- -- --

" 9 1 20 -- -- --

" 16 8 37 2 6 1 58 8
It 23 8 2 2 8 1 30 38
30 4 58 2 45 2 35 10

7 2 25 16 3 13
14 4 48 4 35 __ _11

La

all,i May

Tot

%

s 7£ 8 52
(Adj.) 81 6 4<

30.69

5 663 1

3 2

100

32*4

14 319 1

19 19 7

22.19

'Afd&%i#Bri.71 2.42(*i                       .: -
 9*A**Ad)r.*14   . :m

*a

T

P./.-:5 4/

3·f:<.I.;- '.

. 1.·,7,12{·4423»49393%I-%*4***8***1.

384
24

1·50

17.
a
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CITY COMMISSION

HOURS SPENT IN SESSION

JANUARY 1 TO MAY 14, 1968 f

Date Total Hours Total Planning Zonin£ . All Other Plan.

Hrs.Min. Hrs. Min. Hrs. Min. Hrs. Min.
r I

Jan. 2 2 49· 40 10 3o
9 4 33 1 55 28 1 27

" 16 3 59 3o 30
23 3 37 1 30 1 23 7

30 6 24 2 30 2 27 3

Feb. 6 5 58 1 53 1 41 12

11 20 3 29 48 8 40

27 3 25 1 57 1 16 41

Mar. 5 5 4 2 2

12 4 42 2 3 58
19 . 4 12 28 28

1826 3 16 18

Apr. 2 1 29 6 6

4 47
9 1 20

" 16 8 37 2 6 1 58
Dll 23 8 2 2 8 1 30 38

" 30 4 58 2 45 2 35 10

Mav 7 2 25 16 3 13
7. 57 4 48 4 35 - 13

53 4. '91 18 523
26 43

30.69

I
16&1%

14 319
19 19

22.19

1547

L 384
1 24
8.50

Totals 76 663
(Adj.) 87 3

% 100

'94 4



1ly Commission Communicol1)

TO: The Honorable Board of City Commissioners CC 387

Subject: Zoning Changes February 3, i 966

BACKGROUND

The City Commission has requested information as to what may be done to
reconsider or review zoning cases previously passed upon by the City Commishion.
This procedure has been erroneously termed "reversionary zoning". In MarcM
1965 the City Commission received a reply from the Planning and Legal Depart-
ments on the legality of such a procedure. In summary, the reports stated that:

1. The city may change zoning classifications to a more restrictive
classification.

*%11

2. The city may not contract for zoning (e. g. approve or change zoning
subject to a specific use being built within a specific time)

LEGAL CONSIDERATIONS

Two basic questions invblving zoning law need to be clarified.

The first is that "compliance with the statutory procedure is a prerequisite to
any valid change in the zoning ordinance, since a zoning ordinance amendment 1
must be proposed and adopted with the same formality as the original ordinance. " 2

1. Thus, in Kansas, before the zone map can be changed, there must be a
hearing on the change before the Planning Commission (after the proper
advertisement in a local newspaper), a wait of fourteen days after the
hearing for pos sible protests, and finally the approval by the City
Commission and the adoption of an ordinance making such approvil
effective.

2. The procedure for changing zoning requires that after the appropriate
advertising in a local newspaper, plus mailed notice and a public
hearing before the Planning Cornmission, the City Commis sion may
then approve the change if the Planning Commission recommends the
change.

J,394.

1Any map or district change is in effect an amendment to the original ordinanct,•'ifi62
and its related zoning maps. At RE%,Al-u|

Charles S. Rhyne, Municipal Law, National Institute of Municipal Law
Officers, Washington, D. C., 1957, p. 824

City of Wichita, Kansas

6.:.k, J.9.42:4{ · o ! [ 4{ i. .94%441§
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1)ly Commisilo,1 Communic:f,t
Subject: Zoning Changes CC 387 - 2

February 3, 1966

If the City Commission does not agree with the Planning Commission's
recommendation, then before it may adopt, it shall refer the matter
back to the Planning Commission, together with a statement specifying
the basis for disapproval.

1

4. The Planning Commission may re submit the original findings, giving
its reasons, or may, after another public hearing, submit a new
and/or amended recommendation. The City Commission may then
adopt the change by ordinance.

There is na way to circumvent this procedure in making a change to
the zoning ordinance. To save the applicant time and to provide the
Cornmission with th: best opportunity to consider the City
Commis sion's thinking on returning cases, they are now being
automatically readvertised for public hearing.

The second legal concept that must be acknowledged is that zoning regulationsshall be uniform in eaEh zone. This basic statutory provision indicates 'that
the governing body may not curtail uses or impose special limitations on lands
rezoned differently from those permitted on lands having the same zoning
district designation.

Thus, the use of covenants, special agreements, etc., further limiting certain
uses in "LC", or an agreement as to the time in which certain action, such as
construction, would occur, would be "contract zoning" and not permitted. One
of the most direct statements to this point is from the New York Law Journal,
April 6, 1955 in which it is stated that:

"The principle involved may be simply stated. A municipality has no
power to make any agreement or deal which will in any way control or
embarrass its legislative powers and duties. Neither the police power
of the state itself nor that delegated by it to a municipality is subject to
limitation by private contract; nor is the exercise of such power to be
alienated, surrendered or limited by any agreement or device. Zoning
of properties by a municipality being legislative in character cannot be
bargained or sold. The rezoning of a parcel of property by a municipality
based in any way upon an offer or agreement by an owner of property is
inconsistent with, and disruptive of, a comprehensive zoning plan. " 4

3

Section 12-707, Kansas Statutues, Annotated, as amended by S. B.· 210,
1965 Kansas Session Laws

4

Crolly, Ralph W. and Norton, C. McKim, 'Zoning by Contract With
Property Owner', New York Law Journal, April 6, 1955

City of Wichita, Kon.rl.-2144·'t=A
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1ly Commission Communlcol

Subject: Zoning Changes CC 387 - 3

February '3, 1966

ANALYSIS

There is no, question that the City Commission may change back to a more
restrictive zoning district, that land previously zoned commercial, industrial,
etc. However, there are certain restrictions that generally follow when
amending the zoning or*nance_. These restrictions apply just as much to a
ange making a property less restrictive as they do to "rezoning back" or
making it more restrictive.

First, tpre is a presumption that the original zoning was well planned and
based on a cornprehensive plan, or at least a land use plan.

Further, it is assumed that all amendments changing the original zoning map
meetl the following crite ria for changes in zoning and thus, the zoning map
is considered to be always proper and up to date:

..,1 F ., e .11,0524

2. There has been a change in conditions requiring a change in zoning.
This might be evidenced by new type of development in the area,
creating a new road through the area, deterioration or upgrading of
an area, etc. The burden here is with the Planning Commission and
City Commission to make the necessary findings of fact to support a
change in zoning. Of course, proponents and opponents are eager to
assist, but the burden is tied to the legislative act.

3 The development of a new or revised comprehensive_Lplea: When this
occurs then the entire zoning ordinance should be studied and revised
on a comprehensive basis in the same manner as the original zoning.

The Planning Comrnission is now considering for adoption the various
plan proposals to place into effect a new Comprehensive Plan for the
Metropolitan Area. This would place the City of Wichita and Sedgwick
County in a position to make a major revision of their zoning laws.

If the above three criteria were followed in making changes in the first
instance, there would be less of a problem in relation to the question of
"reversionary zoning".

.Pe

1. There has been..an error made in the original plan, This can be a
physical mapping error, or an error in data, assumptions, etc. If
the latter, then sub-paragraph 3 may be more applicable. The one
alleging error has the burden of ·proving such error.. .

..:IN,

442
342¥

City of Wichita, Kan,-•
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ly Commistion Communicr]1

Subject: Zoning Changes CC 387 - 4

February 3, 1966

A techni4ue whereby the zoning would be approved but the adoption or
publication of the effectuating ordinance withheld until an appli cation for a
building permit was filed, has also been considered. However, this method
has been found to be of doubtful legality since a motion to "approve" is more
than likely to be a "legislative act", and further, it attempts to do by
indirection that which the Commission may not do directly. Also, all zone
changes would have to come under the same procedure to insure uniform
treatment. The major drawback is that during the interim the outcome of
the zoning is in doubt to all others in the area, lending to uncertain land
development in the Wichita area. *Chi
SUMMARY

There has been some concern about those applicants who request changes in
zoning and then immediately place the property for sale, While this is land

speculation, it doe s not neces sarily make it wrong from a zoning standpoint.
On certain streets where it is public policy that the street be commercial,

the zoning should be valid regardless of ownership or "promises" made in
pre sentation. Unless the rezoning can stand by itself as supplying a need to
the community and meet the other tests necessary before a change is made,
the change should not be made. If it does meet these tests, there should be
no legislative concern as to who develops the property or as to whether it has

transferred in ownership.

CONCLUSION

It is concluded that there is no known legal means whereby the so-called
"reversionary zoning" may be imposed; however, the intent may be

accomplished by the establishment of an automatic procedure for reconsidering

zoning cases at a stated interval of time.

City of Wichita, Kon.n•

Many of the problems facing the Commis sion have been caused by an
inadequate zoning ordinance and a zoning map which is substantially the
map of the 1920's with changes in zoning appearing as patches on the original
fabric. These have seldom been related to a comprehensive plan. Alleviation

of these problems should come from the normal and orderly progression of
the planning program. Attempts to immediately change maps without going
through the procedure necessary to create and adopt a comprehensive plan,
will perpetuate existing problems and compound them for future Commissions.
This has been the legacy of past Commissions to the current one.
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¢ly Commisilon Communlca

Subject: Zoning Changes CC 387 - 5

February 3, 1966

ASSUMPTION

It is assumed that the governing body desires to negate the possibility of
certain properties being held out of production and thlls providingadditional
zoning because there is.considered to be adequate amounts.alrealy zone-d to,
permit the normal forces of supply and demand to operate.

RECOMMENDATION

The City Manager recommends the adoption of a policy whereby the
Metropolitan Area Planning Department will submit quarterly reports as to
whether or not development has been initiated on land rezoned within the last
two years. The report would be in the format used on the attachment. The
recommendation of the planning staff including pertinent information necessary
for the City Commission to base a decision as to whether or not a change back
to the original district is desirable will accompany the report.

Respectfully submitted,

Russell E. McClure

City Manager

REM:gs
Attachrnent

City of Wichila, Kan•n.
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TOI

FROM:

4

=!=sm.im

MEMORANDUM

Board of City Commimaioners

Ru.18011 E. Mcclure, City Manager

SUBJECT: Zoning Changes

The City Commission has requested information from time to

time as to what may be done to reconsider or review zoning casea

previously passed on by the Commusion. This procedure has been

erroneously called "reversionary zoning. " In March, 1'965, the

City Commission received a reply from the Planning and Legal De-

partm,nts on the legality of such a procedure. In summary, the

reports stated that:

1. Thu City mu change zoning clamsificatione to a

more restrictive claesification.

2. The City may not contract for zoning. e.g., aporove

or change zoning subject to a specific use being built

within a specific time.

h.o basic questions involving zoning law need to be clarified.

The first is that "compliance with the statutory procedure is a

prerequisite to any valid change in the zoning ordinance, sinco a

soning ordinance amondment l must be proposed and adopted with the
2

same formality as the original ordinance." Thus, in *ansaw. before

1
Any maD or district change is in Lffect an amendment to the

original ordinance and its related zoning maps.

2/harlen S. Rhino, Municioal Law. National Institute of
Municipal Law Officers, Washington, D.C., 1957, p 824.

Draft (1-24-66)
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Ngo 2 - Board of City Commissioners
January 24, 1966 4
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the zoni rap can bi changed, there must be a hearing on the change

before the Planning Commission (after the proper adierti•ement in

a local newspaper), a wait of 14 days after the healing for pos-

•ible protests. and finally the approval by the City Commi•*ion

and the adoption of an ordinance making much approval effective.

The procedure for changing zoning requirea that after the appropriate
advertising in a local newspaper. plus mailed notice and a public

hearing befor* the Planning Commimsion, the City Comgaission may th•n

approvi the change if the Planning Commission recommends thi change.

If the City Cuilission does not agree with the Planning Commi•-

sion'§ recoomendation. then before it may adopt. it shall r/for th,

-tter back to the Planning Commiesion, together with a /tatoment

specifying the basin for disapproval. The Planning Commission

mly re/ubmit the original findings, giving iti reasons, or may,

after another public hearing, Bubmit a new and/or amended recoamendation.
The City Commi•sion may then adept the change by ordinance. Ther 18

no Wy to circumvent the above procedure in making a change to the
zoning ordina,ce. To save the applicant timi and to provide thi

Commisoion the best opportunity to consider the City Comminion*,

thinking on returning ca•88. they are now being automatically ro-
adverti•ed for public hearing.

The Nicond legalconcept that muat be acknokledged is that
3zoning regulations shall be uniform in each zone. This baoic

3

Section 12-707 , Kan,as Statutei, Annotatod,as amended by
S. B. 210. 1965 Kan•l• Sel•ion Lave.

th .
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Page 3 - Board of City Commillioner.
January 24, 1966

itatutory provision indlcates that the governing body may not
Curtail usescr impose special limitationg on lands rezoned dif-
forintly from thow permitted 04 1*adi having the oama zoning
diatrict designation. Thun, tha use of covinants. mpecial agrie-
mentl, atc., further limiting cert:,in uges in 'Le". or an :gralm,nt
as to the tAina in which certain action, such as calutruction, would
occur would be contract zoning" and not permitted.

Ona of the molt

direct Btatath*nts to this point ia from th@ Now York Law Journal,
April 6. 1955. in which it ia stated that:

344'f 1 1

"Tho principla involved may De simply stated. A munici-
polity hus no power to ma ke any eq:eament or deal which.
will in r.ny way control or embarress ite legi elative
powers and duties. Neither the police power of the
ate'ta j. Melf nor that delegeted by it to a municipa lity
ie mubject to limitat ion by private contract; nor is theexarcise of such power to be alianated. Gurrondered or +

411%02 ·
3*449

limittd by any agreement or dgvica. Zoning of prop,rties 4
9%49 by C municipality Doing lagiclative in character cannot
%148%92>«;22'' -be borgained or Bold. The rezoning of a parcel of property
*"im:4.„f
*&404

by & municipal ity basad in any way upon an offer or agrag-
ment by an ownar of property it: incons; ote witht andb disruptiveof, & compraher,-Sive zoning plan.

44%

. il

4%*4
1244.:

44
//8

Jet.

Thera 18 no quastion that the City Commission may chainge back
to a more rastrictiv• zoning di®trict that land previously sonad
Com-rcial,industrial, etc. Zoning in c two-way street. Eowaver.
there are certain restrictions that generally follow when amending
th• noning ordinance. Thege reetrictions apply just aa much to a
change making a property lesm restrictive an they do to rezoning
back' or making it mora restrictive.

4Crolly, Ralph w. and Norton. C. Mexim, 'Zoning by Contract With
Property Owner'. Naw_n=SLLaL-.YaLLZ-Ul. April 6. 1955.

44.'% a
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Pag• 4 - Board of City Commi•*lon•r,
January 24. 1966

Fixit of all. ther• 18 a pr-umption that th• original .oning
was wall plannid and be,-1 on a compratinliv• plan, or at 1-it a
land uae plan. ruxthor. it la a,Numed that all amlndment, changing!3*40:

the original zoning up 2-t the following critoria ind thum. thi
142.

.»147'11
6,\, r /1
9·7· ·,· r A

26 -·,41
2 3 :rd
S,/3 '.7

«·34·,7.·.1
...4(:.3

ink:el
./-5, 2 '.. 4

16·*:< c.:4

2,·85+44,21

1
*I
a

mening -p As conoiderid to N ulways proper and up to date.
Chang# in Booing can then b• made when:
a. Ther• hu boan an error made in the original plan.

Thi, can bi a phylical mapping error or In error in
data. auumptiona. *te. 11 tha latter. then sub-9
may be more applicable. ne ona alloging •rror hie
the burden of proving such error.

b. Ihere has been $ change in coaditiong requiring a
chang* in zoning. Thli might be -idencod by n-
type of d•¥*lopment in th• area. creating a -0 zoad
through the aria. deterloration or upgrading of an
ar•De. etc. The hurdaa her., 1, with the Plunning Com-
mi-le• •ad City Co-lailon to mak• th• Dic-Bagy
flading» ef fact to support a change in zoiling. Of
Gou:.0, prop')Int, and 09000'00. ar. -ger to 8-lat.
but the hurd•a As tied to thi legislative let.

c. rhe dlev,lopmant ot a now o. revined co**ehoosive
plan. Whin thio occura. then tho entire zoning ordi-
nanc, should bl .tudi,d and reviged on a coaptohin,ive
be*il in the mave manner al th. original zoning. Th•
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Page 5 - Board of City Commisatoners
January 24. 1366

Planning Commission i• now congidering for adoption

the various plan propouals to place into effect a new

Comprehensive Plan for the Metropolitan Area. This

would place the City of Wichita end Sudgwick County

in a position to make a major revivion of their zoning
LIWS.

If these threle criteria were followed in making changes in

the first instance, there would be les,D of a problem in relation

to the question of "reversionary zoning. "

Many of the problems facing the Com:dission have been caused

by an inadequate zoning ordinance and a zoning trau which id aub-

stantially the inap of the 1 )20'13, with changes in zoning appearing
as patches on the original fabric. These have seldom been related

to a comprehensive plan. Alluviation of these problems should come

from the normal and orderly progression of the planning program.

Attempts to immediately change maps without going th rough the

procedure neceenary to create and adopt a comprehensive plan, will

perpetuate exiating problema ana compound them for future commis-
•ions. This has been the leaacv of oast Comminsions to the eurrant

i
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There has been some concern about those raquaiting changes in

ling who place the property immediately for sale. While thia il
4 •peculation. it does not necessarily make it wrong from a zoning

ndpoint. On certain streets where it ia public policy that the
4
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Page 6 - laird of City Co-iasioner,
January 24. 1966
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etr-t be commercial, the zoning should be valid regardle*/ of

ownership or 'promin-" made in presantation. unlass the razoning

can stand by itielf u supplying a nated to thu community and mit

th• other tasta necaamary before a change is mide. the change

should not ba made. If it does wat thesa tuts, thare should

ba no legislative concern as to who davalopi tha property or la to

wheth•r it has transferred in ownerahip.

If the colamiasion is concerned with certain proparties being

held out of production. thus prevanting additional zoning from

being added becaune thare is considerad to Le adequate a.uounta

already zoned to permit the raarinal forces of supply and demand to

operate, then eau of the following policies could be adopted:

a. Approve the zoning. but not adopt thu amal•ding

ordinanc• until an application was received for a

building permit.

b. Have th• Planning Department mubmit quarturly report:i

am to whether or not lanr' -szoned within the last two

years, or othar tim• period, han initiated development.

Included in the report would be the type use developed

and the zoning ad®quate for the development, eg.- "LC"

approved ; apartments developed : *B" zoning adequate.

Algo, if de,ired, the staff could report and recom-nd

to •ither the Planning Commission or City cotarnission

whether a chhage back to the original di®trict or

another ii desirable.
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Pag• 7 - Board of City Commi•*ioners
January 24, 1966

he policy under "a " above ic of doubtful legality as a motion

to 'approve' im more than likely to ba held a 'lagialative act

Further, it attempts to do by indirection what the Commission may 443*&
not do directly. Alane. all zona chang- would have to come undir
such a procadura to insure uniform treatment. Tha major drawback

1
im that during the interim, the outcome of the zoning im in doubt

to all ctharm in thi area, lending uncertainty to land developaint
2053*Y

in the Wichita araa. Th) ei,cond suggested policy im racommended.

A Sample farm for the report ia attached.
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944% .*Al= £ Em 2 9 Subject: Zoning Changes <

The'63*uniss:Lon has requested information from time to time
A

as to what may be done to reconsider or review zoning cases pre-

viously passed on by the Commission. eften this procedure has4=164-1
6 pe-£0'4- -ikp

rl -,-9 "r t."9 rhr-:9 "reversionary zoning- " In March, 1965, the

4 City Commission received a b=.ie€· reply from the Planning and Legal
S LA *A#c•·M' ,

Departments on the legality of such a procedure. In sheet, tie

i report stated that &

10 The City maX change zoning classifications to a

more restrictive classification.

2. The City may not contract for zoning, e.g, approve

or changijct to a specific use being built

05,
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zoning
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t¥'taper), a wait of 14 days after the hearing for possible protests,
Aand finally the approval by the City Commission and the adoption of af i

making such approval e ffective. W*,ea-the-Sessi-en-BEws

.f l.:14*1
641 L F 4), he procedure *1*.t'.

4&• Q

wiA-ver-s,Ligntiy cnal,v'-d. TUetleafter the appropriate advertising
. c. \ce,42- /*iin gaIB,paper, plus mailed notice and a public hearing before the /:
k A A .li·k

MN.

Planning Commission, the City Commission may approve the change1

„/K•jf the Planning rommiggion ''i....,4-he change If the City Com- 39%
/1 1, caw. ' r. JAG,N

mission does not agree with the Planning Commission(, then beforeA

it may adopt, it shall refer the matter back to the Planning Commis- 3*

sion, tngether with a statement specifying the basis for disapproval.
The Planning Commission may resubmit the original findings, giving
its reasons, or may, after another public hearing, submit new and/orA

amended recommendation. 32Ien-¥Ee city commission ma-tdopt the
change by ord inance. There is no way to circumvent the above proce-

«44'436
494%
%*22.

-1-3 5-12.4 4,1.£,uge· 9:f..>;22£21 mating a change to the zoning 0:irrna ,1 4, 7 --4-u,·4 J'tv c>.,. 4 w '4
«Re

1.144

4<93' The second legal concept that must be acknowledged is that
*6

Ct-Cau 3

a 1 zoning regulations shall be uniform in each zone:< This basic .7:4, 7 9 44'J,  . 4 1 k.t;,.64„ 11. 31
Aul<.C,• L' 4statutory provision ee¥[,04&9-Zransia'tes that the governing body may ek, 4111 4 't h . -4 . ':,2.·- A//51i# , .: j. L ' Si'

2 4*  not curtail uses or impose special limitations on lands rezoned dif- 470 6 : '84&0 4 'Alt

ferently from those permitted on lands having the same zoning 4 r A
b.itr

4
district designation. Thus, the use of covenants, special agreemens·f

,1»t etc. further limiting certain uses in "LC" or an agreement as to the-042-2. /46
44 44, ffdfff¢+1¥3 fsection 12-707, Kansas Statutes, Annotated, as amended by -11, ' '€; 63tfitef'19 S.B. 210, 1965 Kansas 689'ie1*44-e.C......1.0 4.--· 0 36:4

2499 3% f&,1 W.4,-;1-44.70  a. 0.--17 .e -' 4.-el
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time in which certain action, such as construction, would occur

would be "contract zoning" and not permitted. One of the most

direct statements to this point is from the New York Law Journal,

April 6, 1955, in which it is stated that:

"The principle involved may be simply stated. A munici-

pality has no power to make any agreement or deal which

will in any way control or embarrass its legislative

powers and duties. Neither the police power of the

state itself nor that delegated by it to a municipality

is subject to limitation by private contract; nor is the

exercise of such power to be alienated, surrendered or

limited by any agreement or device. Zoning of properties

by a municipality being legislative in character cannot
be bargained or sold. The rezoning of a parcel of property
by a municipality based in any way upon an offer or agree-

ment by an owner of property is inconsistent with, and
disruptive of, a comprehensive zoning plan." 4

p¥*·:rs.

*9444£

4'0*i>·

24*1>
9· *263;

2,2#44'

..

There is no question that the City Commission may change back
B

"V 6 to more restrictive zoning district land previously zoned commercial,
A h

industrial, etc. Zoning is a two-way street. However, there are

certain restrictions that generally follow when amending the zoning

ordinance. These restrictions..-i1midenta1· apply just as much to

a change making a property less restrictive as they do to "rezoning

bac ," 0,- M .1,4 ' Ut *e.t ..aail#.au .

Mgf€54 · ;
46 4

1.«2,2/

-.4..t©*4·

:, ·;=.1
tubt

uigst' First of all, there is a presumption that the original zoning

was well planned and based on a comprehensive plan, or at least a

land use plan. Further, it is assumed that all amendments changing

<st,Q  TA- 1the original zoning map Int the following criteria, -4-•heawle./
· wAA..%,2 0:t&.h

zoning map is always proper and up to datei ahaagee·=then can_ke.-mad©-

INjeld,c....

fje

Crolly, Ralph W. and orton, C. McKim, 'Zoning by Contract
with Property Owner', _New York Law Journal, April 6, 1955.
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a. There has been an error made in the original plan

This can be a physical mapping error or an error in

9 Adgit<«g data, assumptions, etc. If the latter, then sub-c

may be more applicable. The one alleging error has

the burden of proving such error.

. There has been a change in conditions requiring a

change in zoning. This might be evidenced by new

type of development in the area, creating a new road
.P,\Ir

thrN the area, deterioration or upgrading of an area,
etc. The burden here is with the Planning Commission

and City Commission to make the necessary findings of

fact to support a change in zoning. Of course, pro-

ponents and opponents are eager to assist, but the

burden is tied to the legislative act.

c. The development of a new or revised comprehensive
-1: EL/., , .i(-4. 1 At:ZLe.,44·617(4'wle

plan. When this occurs, then, zoning should be·neeMe
on a comprehensive basis in the same manner asiginal

-16;.. i.,ir·NC ,(rer ,-zoning.4**a-Ll - ...a.L 11=_e-We,kthe City of 
L,ZIhi_Idiu.. 4-3*.,2 *

9 Wichita and Sedgwick County ·UW* h a position to
»4.- e

de.'1066. 4,4#'govib& 444/4
If these three criteria were followed in making changes in the *

first instance, there would be less o f a problem in relation to A £0,44/ 4, r r.p1- 1 "reverionary zoning, " 6°23- -
'6 19.-

%9 -

b
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Many of the problems facing the Commission have been caused

by an inadequate zoning ordinance and a zoning map which is sub-

stantially the map of the .1920' s, with'patches,08*·e·--an+··bhee seldom

r. *u .17:-•'ba-4.T'-04-4 1
6L4 related to a comprehensive plan. Alleviation of these problems -4,/,1.s,A«JIZ

come from the normal and orderly progression of the planning program.

Attempts to immediately change maps without going thru the proce-

dure necessary to create and adopt a comprch ensive plan, will

perpetuate existing problems and compound them for future commis- '.VM

sions. This has been the legacy of past Commissions to the current

Mi
one-

There has been some concern about those requesting changes £*m/la#11215:

in zoning who place the property immediately for sale. 4Jile-64 --·it
hzt-

-1 1.1. land speculation 204 - -z.-izi,Ii# does not necessaril y r---A

make it wrong from a zoning standpoint: On certain streets where 1044,1. .
14»9 1

it is public policy that the street be commercial, the zoning -1,2 4.4.-60 4_ I.,SY,1

valid regardless of ownership or "promises" made in presentation:

Unless the rezoning can stand by itself as supplying a need to the

..44 1
community and meet the other tests necessary before a change is made, 13*.....

the change should not be made. If it does meet these tests, there 1.'./.-4%.

should be no legislative concern as to who develops the property or 1·4•47./.-,0 ·w, , Al·
13%*049
12*69,as to whether it has transferred in ownership* „«R.41
1%94 3
If* 4If the Commission is concerned with certain properties being ,-I)& 5

held out of production, thus preventing additional zoning from
cek.4.1 4- 04,6&-9 34 '

being added because there is *qll#tr already zone*' then one c
the following policies could be adopted:
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a

b

Approve the zoning but not adopt the amending ordi-

nance until an aplicatiorf22i32&161rmit, LAN 

f«

2.7.4 - 4

. Have the planning Department submit quarterly reports as

to whether or not land rezoned within the last two

4015.4 k,/C .*
years, or other time period, has kien developed-

6

Included in the report would be the type use developed

and the zoning adequate for the development, e.g, "LC"

approved; apartments developed; "B " zoning adequate.

Also, if desired, the staff could report and recommend

to either the Planning Commission or City Commission

whether a change back to the original districisflo
A

desirable.

The policy under "a" is of doubtful legality as a motion to
k

"approve" is more than likely to be held a " legislative act. " Further,

it attempts to do by indirection what the Commission may not do

directly. Also, all zone changes would have to come under such a

-#f.r.;
procedure to ,#nsure uniform treatment . The -alig*et drawback is that

during the interim, the outcome of the zoning is in doubt to all

others in the area, lending uncertainty to land development in the

Wichita area 9 4 A.£444 4

4 a.-*L.0- p. 4.248+L af--4.
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THE CITY OF WICHITA

OFFICE OF The City Manager DATE June 9, 1965

To C. Bickley Foster, Director of Plannin#00'-
FROM James F. Clancy, Executive Assist t 

SUBJECT Regultory Matters Before
the City Commission

You will recall that during the informal meeting between the City and
Planning Commissions held on May 12, 1965, Mayor Tarrant expressed
a great deal of interest in some measures being taken to relieve the
City Commission of what he called "a second public hearing" on MAPC
zoning and other regulatory matters. To that end, would you please
work with the City Attorney in developing a report which would suggest
the possible alternatives that are available to the City Commission.

It is my understanding that until the state law is changed, the only
alternative the City Commis sion has would be to adopt the policy of
deciding these cases on the basis of the information furnished them
from the Planning Commission's public hearing unless there is new
evidence to be introduced.

In any event, your comprehensive report on this matter should discuss
the limitations that are inherent in the present state statutes and what
might be suggested to alter those limitations at the state level, together
with some alternatives to immediate relief from this problem at the

City Commission level. The completion of this report by June 30 would
be appreciated.

JFC:ld

cc: John Dekker

JUN 10 1965MU.ip@DOTAN
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THE CITY OF WICHITA

OFFICE OF City Manager DATE May 21, 1965

TO Robert Lakin, Assistant Director of Plan5

FROM James F. Clancy, Executive Assistan
SUBJECT Reversnary Zoning Report

I have in hand your March 11 memo of the same subject which has
been sent to the City Commission; however, they have requested that
the matter be brought to them at a formal City Commission meeting.
To that end, I would appreciate it if you would prepare a draft copy
of a Commission Communication that would review the intricacies
of this knotty problem.

The Manager suggests that a statement might be secured from
zoning applicants as to what percent of use of the property involved is
to be accomplished in a specified time (perhaps 50% in two years)
and that the applicants would agree to a change back to the previous
classification if such development did not take place by action
initiated by the MAPC.

JFC:ld
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March 11. 1965

Reversionary Zoning Report

i

The following questiong. briefly stated. werc submitted to
the Legal Department :

3.-9

1 -99

.3,31:26.
0....

Russell E. McClure, City Manager

Robert A. Lakia, Assistant Planning Director

On February 2, 1965, the Board of City Co=uissioners requested
a report on whether or net they had tho authoriti te rezone
to a more restrictive clagsification. At thig meeting. there
wan a question as to whether or not an earlier legal opinion
had been issued on the subject. A review with the Legal De-
partment and Planning Department indicaten that an opinion in
this respect has not been insued previous to this time. It
U believed that the earlier legal opinion. ·,hich the Commil-
don had reference to, concerned the ability of the Commission
to enter into "contract scning." The previous opiniona have
Itated that the Comission may not enter into contracts relat-
ing to zoning.

t

1. Mal the City change zoning classifications to a
more restrictive zoning:

2. May wa. in effect, have conditional zoning, that
is, the zoning will be effective only if there 10
use ande thereof, otherwise, it will revert to -
its original elassification?

In answer to theae questions, the Directer of Law finds that
the answer ta the flint quention in "YES" and the answer to the
lecond que.tion would be «NO. ' me further suggested that it
would be proper for whatever period of tinic desired (for
-ample. every three years). to review the entire zoning clamil-
ficatice of Foperti and initiate changes ihich ihould,
obviously. he made. Following adoption of new zoning regulr
tions for the metropolitan area, E complete review and Bug-
gisted changen to zoning maps will be made.

It im the Department of Law's opinion thet if the Oormiscion di-
stre8 to initiate a zone change, it may do zo by requenting th•
Planning Department to take the neceegary steps to provide for
legal advertieing. notification to property owners and establish-
mint of a public hearing before the planning Co=niasion. As this

1

4
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Page 2 - Rusi•ll I. McCluri. City Managor
March 11. 1965

queltion wa, raised in reference to the property at 27th Street
South and Benoca (northeaut corner). thi Co=mission could, if
it w de,ired, requeat a change fram Light Commercial to
whatever more restrictive clasoification. guch as "BBL to bi
advertised at th• earliest poglible date. Such an action
would bi in conformance with recent City Commiuion action,
on goning cao- in the immediate vicinity. It should be pointed
out that the property ownere may prot•st undor the appropriate

r statute and require a 4/5 vote of thi City Commimaion b•fore
Ine a change to a mor• restrictiv• category could be mado
effective.

RAL:ber
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THE CITY OF WICHITA

OFFICE OF The City Manager DATE March 4, 1965

TO C. Bickley Foster, Director of Planning

FROM James F. Clancy, Executive Assistant/,fb1
SUBJECT Reversionary Zoning Report

I have in hand my memo of February 8 requesting the subject report,
Robert Lakin's memo of February 9 to John Dekker, John Dekker's
report to Bob Lakin dated February 19, and Bob Lakinls memo to
me dated March l. Would you please assemblethis information
into a memo report that can be duplicated and sent to the Commission
in order to comply with their request.

JFC:ld

46*29
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March 1,

James F. Clancy, Executive Assistant

Robert A. Lakin, Assistant Planning Director

Reversionary Zoning

1965

In response to your memorandum of February 8, 1965, we have
asked the Legal Department to supply us with an opinion
as to changing zoning to more restrictive clasaifications
and as to placing a time limit on zoning changes with the
condition that it be developed within the time period or
revert to its original claasification. The Director of

Law has answered "Yes " to the first question and "No" to
the second. A copy of his opinion is attached to this memo-
randum.

In specific application, if the Commission desires to ini-
tiate a zone change on the property at 27th Street South
and Seneca (Northeast corner ) from its "LC" and "BB" classi-
ficat ion to a more restrictive classification, it should
direct the Planning Department to initiate such case, pro-
vide for the necessary legal advertising, acquire the
appropriate ownership list, and set the matter for hearing
before the Metropolitan Area Planning Commission. It
should be pointed out that under existing law, should the
property owner protest, and I assume he would, it would
require a 4/5ths vote of the City Comnission before auch
change could be made effective.

[543

f

€794

RAL:bge
Attachment

CC: Russell E. McClure

City Manager

John Dekker

Director of Law
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THE CITY OF WICHITA

OFFICE OF LAW DEPARTMENT DATE February 19,

TO Robert A. Lakin, Assistant Director of Planning

FRoM John Dekker, Director of Law

SUBJECT Reversionary Zoning Report

In your memo of February 9, 1965, you asked two questions which
are, briefly:

(1) May the City change zoning classifications to a more
restrictive zoning?

(2) May we, in effect, have conditional zoning; that is,
the zoning will be effective only if there is use
made thereof, otherwise, it will revert to its orig-
inal classification?

You then proceeded to answer the questions and I agree with your
answers. Briefly, the answer to No. 1 would be "Yes", and the
answer to No. 2 would be "No".

I think it would be proper for every period of time desired, say
once each three years, to review the entire zoning classifications
of property and to initiate those changes which should obviously
be made.

44biL
John Dekker

Director of Law

JD:cr
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February 9, 1965
f.?9*6
91*8%
'tr42

John Dekker, Director of Law

Robert A. Lakin, Assistant Planning Director

ft·

Reversionary Zoning Report

Attached is a copy of a request from James Clancy and copy
of a memorandum from C. Bickley Foster regarding the City's
legal ability to rezone an area. If I understand the problem
correctly, I believe it might be stated in two parts.

1. May the City change a zoning classification to
an earlier or more restrictive classification
than it currently is, and

2. May such rezoning be automatic in nature. or
"revisionary zoning." By this I understand the
purpose would be to grant zoning. such as "LC",
for a period of two years and if not developed
within that time to "revert" to its previous and
more restrictive classification.

Since this is a legal question. I feel that it should be
answered by the Legal Department, although there is no question
in my mind as to the general rules that apply to these proce-
dures.

Unless there is some unique case in Kansas law, I would be of
the opinion that the answer to the first question is that the
governing body or the Planning Commission may initiate changes
in zoning. prmilded .3:hal the statutory procedures are followed.
It is well accepted in zoning circles that zoning is a legisla-
tive act. subject to change, and is not a contract between the
governing body and the property owner. Thus, any change, whether
more restrictive or less restrictive. which is reasonable and
in general accord to a Comprehensive Plan would be proper.

In answer to question No. 2, it would appear that no time limit
can be automatically assigned to a zoning change wherein it will
"revert" to its original or more restrictive classification.
This action would appear to be a contract between the governing
body and the property owner. Further, it would appear to violate
the statutory procedure for changing the zoning classification.
Statutes appear to be quite clear as to the procedure which must
be followed (legal advertising, public hearings, etc.)

394:44
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Page 2 - John Dekker
11/ 'E'

February 9, 1965

As you know. we have been requested to provide this answer
by February 18, if possible. Although Babcock's name has

been mentioned. I do not believe it is a part of his contract
to provide this material, nor do I believe that it could be

obtained by February 18, if he were willing to give us his
opinion.

The Commission has indicated, according to Mr. Foster, that
it has been supplied legal opinions in the past to the affect
that it may not rezone in accordance with question No. 1. I
would submit that they have misunderstood past opinions in
regard to contract zoning and the use of restrictive covenants.

RAL:ber

cc: James Clancy
Executive Assistant

er«,
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THE CITY OF WICHITA

OFFICE OF The City Manager DATE February 8, 1965

TO C. Bickley Fosters Director of Planning

FROM

James F. Clancy, Executive Assistane
SUBJECT Requeit of City Commission - -

Reversionary Zoning Report

At the meeting of February 2, 1965 the Commission emphasized
what they thought to have been an earlier request for the subject
report.

Would you please have this report ready by February 18 so that
it might be included on the agenda for the following Tuesday' s
deliberation; however, if the report could be done earlier it would
be appreciated.

JFC:ct
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 WICHITA-SEDGWICK COUNTY
DATE

METROPOLITAN AREA PLANNING DEPARTMENT February 4, 1965

TO Robert A. Lakin, Assistant Planning Director

FROM C. Bickley Foster, Director of Planning e* 2.,5-5 3

SUBJECT Techniques of Rezoning

During the last two City Commission meetings at which
zoning cases along Seneca Street were discussed, the
question was raised as to the legal ability and
techniques necessary to rezone an area for another pur-
pose.

At the City Commission meeting on February 2, we were
specifically directed to provide them with ideas on
how this might be done. I am assuming you would utilize
whatever information Babcock may have made available to
us on this matter, and the resources of the Law Depart-
ment.

Please let me know when you are prepared to discuss this
matter prior to the completion of a report which, if
possible, could desirably be sent to the City Commission
for their February 23 meeting or, if necessary, March
2o

CBF:ber

CC: Jack H. Galbraith
Senior Planner

·:4:3*t .
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r : ' MEMO TO; City Officials FROM: Enoe P. Schaffer. Anot. City Atty.
SUBJECT: Contract Zoning - DATE: November 25. 1964

Conditional Zoning

The actions of the Mayor and Council have been questioned
·many times by well meaning citizens relating tothe impoaing of .:' ; ., .. <fj....:*,14·:certain conditions concerning rezoning matters as possibly being .' ,
illegal 88 contract zoning.

The City Attorney'B office has been asked many times by
members of the Planning and Zoning Commission and the govern-
ing body as well aa by city officers if a particular action
would be considered u contract zoning.

The City Attorney' 8 office hae aleo been similarly queationed
relating to the legal aspects of conditional zoning.

This subject 18 not eaaily explained in depth without oome
, i, understanding of the ambiguities caused by the confusion of termo:,

The attached report on Contract Zoning is prepared to
; i + i. i' Present a clearer picture of this area of the lav, and to serve

88 a guide in future actiono.

Enos P. Schaffer
Aeolitant City Attorney

EPS:egm
Attachment
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CONmACT ZONING

by

ENDS P. SCHAFFER

There io apparent confusion relating to the law on contract
zoning primarily caused by a failure to define terms and to dia-
tinguish between true contract zoning, conditions before zoning,
and. conditional zoning.

Their differences will be illustrated by examples of each
type and. supported by cases in order to clarify this area, of the
law.

Example No. 1 ILLUSTRATING TRUE CONTRACT ZONING .

Immediate rezoning granted. City limits itself.

A developer requests rezoning to build a million dollar apart-
ment complex of buildings which will take four years to build. IIe.
asks the city to promise not to change the zoning nor to change .
the parking, yard, and density provisions of the zoning ordinance

· 88 to his land for the next four years so he can dbtain a mortgage
· comitment for the project. If not, he will Just have to build

in another city. The city wants to encourage this wonderful i-
provement and enable him to get his financing.

The city adopts an ordinance rezoning the area and either:

(A) Includes in the ordinance the following provision:

"No part of the area shall be rezoned nor
shall any zoning changes apply to this area ·

*for four years"; or

(B) Makes an agreement not to change the zoning for the area 
for four years. Thil ordinance and this agreement ia void. 210 14
11 true contract zoning. 62 C.J.S. Section 139 states:

"A municipal corporation may not surrender
or contract away its governmental functions ; - i.·i
or powers and any attempt to bargain or our-
render them is invalid. Accordingly, a
municipal corporation cannot by contract,
ordinance, or other means, surrender or cur-
tail its legislative powers end duties, its i

4. police power, or iti administrative authority."

.BAM
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Supporting Cases

(A) The court held a contract illegal and void in Midtown t..';·p·. ·„ N .] 1 · 2(.%,1
Properties, Inc. v. Madison Township, 172 Atl. 2d, 40, N.J.
(1961), where the City and developer made a contract whereby the ' ' -·RL··'-, 7· 1-·.,·'· 0 :4:2
City agreed to adopt a future ordinance to legalize the design 'CT',,.4' -:F·,i'V.U'.
of the 1,475 acre proposed subdivision development and to estab- '.-·.0,
lish zoning dintricts according to the plan; to pa80 no ordinances
or regulations or change building code requirements to affect the ·.
buildings proposed; and if passed, that they were not to affect i··hHO · ·' 1" · ·i ; P -
the developer for seven years; and that the contract would govern.24",i.1 + „ .
over conflicting statutes, rules, ordinances and regulations, and .1
would bypase otatutary methods of obtaining subdivieion approvals. 7/ ·· i . i
The court further said the city bargained away its legislative · I :7; t l I j . 1-
power contrary to law, and the city may stop the development,
even though in reliance upon said contract and ordinance, $200,000':· '. : ,.. iN J.
had been spent by the developer.

(B) Where City contracted to rezone an area or grant a
variance or an exception or by other action, to permit certain .,9 2 ' ' ':i ·· ff?-·>46
business uses for a parcel of land, the court Itated in m L , C.. 3 . 4, ·· 1 ·. ***
v. Teaneck Township, 79 A.ed 301, N.J. (1951), a city mey not . 4 . .. .'- ···-··: I*45%
contract for the exercise of legislative powers.

(C) Where the owner makes written agreement with the City .'
to restrict use of his land if and when City rezones it, to Mecome
effective upon rezoning and to continue only 80 long as it remains.t
80 zoned, and where restrictions could be released or modified ;4./.
by written agreement to which the City was a necessary party, it
was held in Houston Petroleum Co. v. Automotive Prod. Asa'n., 87
Atl· 2d 319, N.J. (1952), such agreement was void. It was a
contract violative of public policy implicit in zoning law.

?221

(D) In Beylis v. City of Baltimore, 148 Atl. 21 429, Md.
(1959), an ordinance rezoning a parcel from residential to·co=er-
cial waa declared invalid as contract zoning, which ordinance
otated:

"Rezoning 18 hereby granted provided an agree-
ment ao set forth herein between the city and
owner is executed and recorded to run with the
land."

The ordinance apelled out the agreement, to-wit:

"In consideration of rezoning thia parcel
le restricted to funeral home use. If

agreement ia broken, this ordinance is abro-
gated and repealed and the parcel would auto-
matically revert to residential zoning. If

ff' L.**
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a new ordinance la needed to rezone the
parcel back to a residential zoning (liB-
trict,.the ownerB will not object to or
oppose the ordinance."

, I

The court indicated that Boards of Adjustment may require .· h ·r··P,·· 1 10,
covenants and agreements and place conditions in relation to the ' 'granting of variances and exceptions from zoning provisione, but ' t
thil was not extended to the making of general zoning lavo. h'-·

Example No. 2 CONDITIONS TO BE MET BEFORE REZONING

Immedid.te rezoning granted. Owner met
requirementa beforeland.

Owner requested rezoniog from residence to business Classifir ·! ,
cation. The street la a minor traffic carrier and ie narrow. The ., t.t:,

· property backs up to residential areas. City states that if the  ,: 1 ,
street were wider, and lf there was an alley separating business

 · from residential areas to handle garbage disposal, and if there
' was a restrictive covenant onthe land prohibiting liquor, bowling '.

alleys and any structure in excess of twenty feet high, in order to ..:'·'.-
protect the existing girls' school immediately adjoining and the .4 <-' c'('::t· ,
private homes in the rear from noise anti blockage of light and air,

-· · then the requested area would probably be proper for the business .·
zoning. The owner dedicated land for street widening and for the - .' 11
alley and put the Buggeoted restrictive covenants on his land by a
covenant running with the land. Thereafter the city either:

(A) Adopts ordinance rezoning property without any mention
of the conditions in the ordinance; or

(B) Denies the rezoning.

Supporting Cases:

(A) In Church v. Town of Islip, 168 N.E. 24 680, N.Y. (1960),  ' .· Iry.:
where rezoning was granted, but a condition for granting rezoning
was that the owner record restrictive covenante as to maximum land
coverage, fences and shrubbery, it wae held -- they did not invalidate
the ordinance. mle court reasoned: the conditions were intended for
the neighbor's benefit. The owner accepted the covenant. There
il no one to contest then. The court stated:

.»,12

"Contract zoning io unclear. No New York
 law on the subject. All legislation 'by

contract' ie invalid in the eense that a
legiolapre cannot bargain avuy or lell its
Powell

.24-
gine·!5:
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(B) Where City rezoned the area, but prior thereto the owner · .
in relation to the rezoni ng request, imposed restrictions on said ' " ·'
area to take effect when an option was exercised, and gave a thirty.. -:,.,·
year option to the City to purchase part of the area, thus giving · ··- s:
City right to enforce restrictions any time upon purchase, it Was · ;
held in Sylvania Electric Products, Inc. ve. City of Newton, 18]
N.E. 2d 118, Mass. (1962), that while there was a close connection
between the two matters, and one could practically rely upon the
other, yet.the action of the Council in itself was a mere legia- •
lative act without conditions. The Council made a zoning decision
when it determined the locus where suitable for the new zone if the
self imposed restrctions existed. The zoning ordinance wao valid•
The court otated:

'hequirements of uniformity and conformity
to a plan do not mean that there must Be
identity of every relevant aspect in areas
given the same zoning classification. "

Note: The ordinance itself imposed no conditions. There is
no lack of uniformity in zoning districts. This was not contract
zoning, nor conditional zoning, but conditions met prior to re-
zoning.

· · (C) In Rosedale Avenue, City of New York, 243 N.Y,S. 2d, 814 .
(1963), is a case in which it was held that where owner signed an

:- : . . {  agreement waiving any· enhancement of damages by reason of the
: change of use requested in the zoning matter, should the property

be required for proposed street widening, and be taken in condemna-
tion, such agreement was binding and not illegal ae "contract
zoning".

colasiedf reidfrtreiential toi8121.b Atkth f .,.. ,I,1.-
Commission hearing it was noted a proposed street widening'ran ·
through the area. Two lot owners signed a written agreement waiving
enhancement of damages by reason of the use change sought should
the property required for the proposed street widening be later ··
taken in condemnation within the next ten years. It was agreed ' ., . 1.
that in such event any claim f·ir damages would be limited to the · ·  ;
value of the property as residentially zoned. This was made a cov-
enant running with the land, and was never recorded. Then the :1Commission recomlended rezoning, noting the proposed widening andthe waiver and rezoning was adopted for the full eight blocks. ': 1
Shortly thereafter a bowling alley was built on the owner'a land., . , 4
Five years later, pursuant to a general zoning ordinance, the
whole eight block area was rezoned to residential zoning and the ,2
bowling alley became an existing non-conforming use. ne following ' ·
year, thil condemnation action was commanced to take the thirty · i

2961
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feet required to widen the proposed street. The owner of the
bowling alley property contended the waiver wao not binding
because:

1. If it was a condition imposed for rezoning, it wao il-
legal as contract Zoning; a.id

2. If it was not a nuu ition imposed for rezoning and re-
' zoning would have been granted without the waiver, then it lacks
consideration and ie not binding.

The court rejected both views. It oaid the zoning change
was enacted witholit imposing any conditions as to the whole
eight blocka and the court cannot 881 the legislative body dlld
or did not act in reliance upon the agreement. And aseuming
the condition was imposed, it does not necessarily follow the
condition was not validly imposed in the best intereet of the
Citizens. The court continued:

"It might even be said that since this
zoning change encompassed an area mapped
out as a proposed street, it would be
considered a positive dereliction of duty
for the City to enact legislation enhancing
the value of the land it would shortly ac-
quire for public purposes without in some
way requiring that the City' e interests be
protected." (Page 817).

The court stated that condemnation actions being an equity
proceeding,. equity principles apply and the owner cannot reap the
benefiti of a zoning change which enabled the construction of the
bowling alley and then avoid the burden of an agreement voluntarily
assumed .which could very well have been the word or deed relied
upon by the City in changing its position as to its probable in-
Jury by enactment of the zoning change. The court thus found the
agreement was voluntary and implied consideration and the measure
of value of the land condemned would be based on the value u
residential and not based on the value as a non-conforming use
under residential zoning.

4.-O'I

(D) It was held a rezoning ordinance was not invalid even ·
though the owner at the direction of the City Council, executed
a covenant requiring the land to be developed according to a plan

The owner presented a plan for a regional shopping center
and & motion vaa adopted by the City Council directing w
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ordinance be prepared and covenant be prepared for the City's
approval. The rezoning ordinance wae later adopted but it did
not refer to the covenant. At the oame meeting the Council ap-
proved the covenant agreement.

.ti [

The agreement stated it was not conditioned upon rezoning,
but the court assumes it was an inducement for rezoning. The
covenant was between the owner of the land and the developer of '6 '. 0 1. 1.I· t.. 2:1;24*
the shopping center who was leasing the land. The covenant ran.·
with the land and ran to the benefit of the owner, the City, and .· f ·· ·· i '' • ' L
adjacent land owners, for a period of ten yeare.

The agreement recited that the developer has requested :
rezoning for a shopping center; that the developer will construct 5 01.-r' ! ·' ..
grade separations of access at no cost to the City and buffers,
etc., etc. and that the City directed the covenants be submitted ·...· f.; . r·..2. ,
to the City. The .court reasoned: This io no bargain or agree-
ment between the City and the developer. The developer made
certain representations and executed a written covenant to assure i.. f:t i
they were in good faith. This gave the City greater control of . ;
development. It vae for benefit of adjoining land and the City. .
Nearby owners are not prejudiced since all this could have been -1 .... : i... · j
done without an agreement.

Summary
isf»,It

The distinction la thus made between an ordinance or agree-
ment that limits the actions or powers of the city to legislate ····.. ' t '.+ 144
which is correctly named "contract zoning" and agreements made  .u ' ''tqi
by persons other than the City to conform their property in a
certain manner which would make the property acceptable for the ···0 -m
requested zoning. Notice that the City is not committed to paaa
the ordinance even if the conditions were all met. The govern- .·ptl
ling body may conclude at the time the conditions are met that :. -·1
the new zoning would still not be in the public interest and ..1. - I i
fail to paso the rezoning ordinance, for which there would be 'vi  24
no recourse by the owner as to a breach of contract. Normally,

if the parcel was not rezoned, the executed but unrecorded j
instruments placed in the City's hand, would be returned to the J. 
property owner fo. his disposal. The owner would not "deliver"
the deeds of righto of way to the City but merely hand them to ·· I 3 7
someone in the City for "delively" to the City Won passage of · A-1 4 ]
the rezoning ordinance or return them should the ordinance fail, '. .. 2

the person holding Baid inatruments acting u an escrow agent.

.In,m,
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Example No. 3 CONDITIONAL ZONING : t.!................ ':i':

Type A ... Ordinance adopted. Rezoning becomes

..c '  effective upon conditions being within a Bet time · : .24,  i'· i
limit. , 4.0

Type B ... Ordinance adopted. Rezoning becomes
effective immediately but with automatic repealer
if conditions are not met within the Bet time

limit.

Given the aam, fact situation as in Example No. 2, provided
further that there' is already vacant buelness zoned property in
the area. The owner assures if he gets the zoning he intends
to build immediately and presents his building plans.

The City states if the street were wider, and if there was
an alley at the rear, and if the restrictive covenants were made,
the requested area would probably be proper for business zoning
except for the fact that there seems to be an adequate supply of
vacant land zoned business in the area. Therefore, the City can
see no basis for rezoning additional areas to business where
there is no bona fide intent to put the area into actual use.
The City does not want to give existing owners of vacant busines,
land a monopoly, nor does it believe the public will be served
by aiding land speculation if there is no good faith intent to
actually develop the land to such business use. If the owner,
however, improved the land as proposed, the public welfare
would be served. The City takes either of two actions:

IZEL&:

City adopts ordinance rezoning area, but the ordinance
shall only take effect when a building permit is issued for the
construction of improvements ill accordance with the plans sub-
mitted, provided further that the required portions are first
dedicated for street widening and the alley and the restrictive
covenant recorded prior to getting the permit, and then if, and
only if, such permit be issued before one year from the date the
ordinance is adopted.

.12.-8 ·

The City adopts an ordinance rezoning the area immediately ; 
and providing that the new zoning shall not remain in effect for
more than one year unless a building permit hao been issued for
the development of the property in accordance with the plans
oubmitted, and unless the required dedicationo and Covenant, are
made prior to the loguance of the building permit.

L



Supporting Case:

(A) Where City rezoted land with an automatic reversion
in case of the failure to build in one year, the court· in · ·J.  j
Voight vs. Sanders, 243 P.2d 654, Okla. (1952), recognized the ·.'.'
validity of this zoning ordinance where a second ordinance ex-
tending the time to build, and a third ordinance rezoning the "'  (;
land after reversion occurred, were held invalid, because the ''· .
second and the third ordinances failed to comply with the public ·:
notice and statutory requirements for hearings.

(B) Where rezoning ordinance provided that the property '.'·
shall revert to the original zoning by motion of the governing
body, if construction is not commenced in one year, and one
year later the City by ordinance rezoned the property back for
failure to commence construction, and there was no notice and
public hearing on the second ordinance, the court held in
Stiriz vs. Stout, 210 N.Y. Supp• NYS 2d, 325 (1960) that the
second ordinance was void for failure to follow notice and hear-
ing requirements. The court stated zoning ordinances must follow .
statutor'y requirements of notice of hearing to be valid.

Summary

The Type B rezoning ordinance has case support provided the
original ordinance is complete in itself and requires no future
action by the Mayor and Council. If the rezoning ordinance requirea
new action by the governing body to revert the area to the prior -·-;
zoning, the provision le superfluous since the City can rezone
the· area at any time by following standard notice and hearing pro-*'..·
cedures. Without this special authorization any attempt to do · :' ,.. ";
less would be fruitless . The advantage of the reverter type
ordinance requiring further action le to put the owner on notice ·.: '·. -
that the matter of proper zoning for the subject area would be r lit.
scheduled to come up for review at a specified later time.

ift***la
*ill/*IL-22*-*·229,/"*"Il//r k':215. '" ..9.5 2-7...'. 0 - O
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No case is cited for Type A conditional rezoning, however,
this type is an extension of Example No. 2. It merely extends
the time the conditiops must be met to some·date after the City
has acted.

F. '. 121.

'411.

No further act is required by the City. There is no written
agreement. Tnere le no provision in the ordinance which would  ;
prevent the governing body from repealing the conditional ordinance
at any time or further amending the zoning for the subject area.

This conditional ordinance does, however, give the owner . ...
a great amount of security. That if he makes building and financing
commitments and proceeds as proposed, his rezoning will be forth-

...,932

coming,· lince the only act required to put the rezoning into · :rpm
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effect was his act of getting a permit. This security lo there Of · '' '· .. 9 ,· f.r·
because it would be difficult for the City to justify that there
had been sufficient change in conditions to warrant a repeal or
change of zoning for the property since the date of the condl-
tional enactment and prior to the time the owner qualified and
applied for the building permit.

Ordinonces that do not take effect until the happening of..··,--,·
a future event within a reasonable time after its passage are r
valid, providing the ordinance in itself be complete . McQuillin,
3rd Edition. Sec. 14.41. .: . ..2

1

The advantage of the Type A conditional ordinance la that
rezoning never goes into effect until the conditions subsequent ··

t :? are met, thus, there 18 no ordinance to revoke, either by action
or by implication. Such an ordinance Btands on firmer legal
ground than those that do go into effect and provide for an

· automatic repeal upon failure of the conditions subsequent to
be met.

REIATED CASES

Some zoning cases are confused with contract or conditional ·
zoning, but which are in reality cases upholding the principle
that zoning requirements mu:t be uniform for each district. In
this group are the following ·

22 :
(A) Where the County  4.ned an area to & commercial zone,

but prohibited in its adopting resolution a gas station use, and
this use was permitted in that commercial zone, it was held in
Carole Highlands Citizens Ass'ns. vs. Board of County Commissioners,
158 Atl. 2d 663, Md. (1960) that thio re'solution violated the ,
uniformity provisions of the zoning laws. While this case was  i
erroneously referred to as conditional zoning, actually it was
merely legislation making provisions which were inconsistent with
those set forth in the named zone in violation of the basic re-
quirement that all proVisions of a zoning district ehall be
uniform.

Note that the ordinance exempted the area from the uniform
use provisions. This was the fatal error. There 18 nothing
illegal in there being special provisions not common to all parcele
in the same zoning district, to-wit: those imposed by subdivision
restrictions or deeds or covenants or those proviaions permitting
special exceptions or variances.

(B) Clooely related and worth noting is Brechner m. In-
corporated Village of Lake Success, 208 NYS 21 365 (1960) wherein
the court sald that becauae an area was rezoned in the face of a

9.
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court action in which it wan alleged the existing zoning classi-
fication was confiscatory, i L cannot be said ouch change resulted
from an illegal agreement or was contract zoning.

(C) Rose vs. Paspe, 157 Atl. 2d 618, Md., (1960), hae been '
cited as authority in various cases holding invalid zoning ordi-
nancee on the basis that they were contract zoning. However, in
222 a rezoning ordinance was held invalid on the game legal
point of Carole IIighlands, to-wit: that all provisions of a
zoning diatrict shall be uniform; and also because of a failure
to fallow required procedure.

Rose vaa 80 cited bec aus a the petitioner for rezoning verbally
agreed to certain condltic as and the rezoning ordinance stated:

"Whereas petitioner has publicly stated no . ......:I.D....

structures except piers shall be erectedthereon; the board will not approve building ·' '':
permits except for a pier, now, therefore,
the said arep is hereby rezoned... ·t· :: 1'. i · «24·;i·

The court stated this was an attempted exercise of the re-
zoning power under a contract, but the conditions for rezoningwere stated only in the preamble and were thus without legal ,",. .i .:c':'
effect. If they were in the adopting section of the ordinance : ': i
they would then have legal effect. But, lf the conditions were in
the adopting section, the ordinance would have been void for ap-
plying special conditions not applicable to all properties in <
the same zoning classification. The zoning ordinance was also
declared invalid because it was never filed as required by law.
The filing of the ordinance was held pending the petitioner'oapproval of the conditions. The court stated rezoning ordinancee '' ..' · · ,4 1,1
cannot be made subject to a person'B approval of it.

(D) Likewise confused as contract zoning is Speakman vs.the Mayor, etc. of North Plainfield, 84 Atl. ed 7.15, N.J., (1951), · ·.' .· : ..· -
where the Mayor and Council by ordinance adopted for a parcel aspecial "Modified Commercial Zoning District" permitting different .
uses than allowed in the regular commercial· zoning district. The :. . ./"it ....'
court held this ordinance invalid as arbitrary and digeriminatory,
and violative of the requirement of uniform ordinance prollsions
for like districts.

The purpose of this ordinance was to defeat a lover court r
decision. Year8 before, a foundry on the parcel waa originally
a non-conforming use in a residential district. The owner expanded.
the buildings without obtaining a building permit contrary to the
zoning lav relating to permits and to expon•ion of non-conforming
use•• 219 building was for the war effort ao the Mayor and Council

3.
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by resolution authorized its expansion upon Board of Adjustment'o .,.recomendation, provided the owner contracted to remove the ex- '..,· .'panded etructuree after the war.'13. A

i. 4 ja.52

-· When the war was over the owner did not want to remove the' ·: · -· . :·;. expanded dtructures and was denied the right to retain them by .0 :. ·;· · ' j· the Board of Adjustment. The foundry appealed to the courts' ' which upheld the Board of Adjuatment on the basis that the City ·
resolution was a void, ultra vires contract, and the expanded: ' structure was never legally permitted in the first place and·· · . thus had to be removed.

,

It was this court decision that the City ordinance attempted1. to overcome by establishing the modified district which would.
make the foundry a conforming use and enable it to retain itsexpanded bulldinge. Thia "Modified District" ordinance wasg ' , · challenged by the neighbors and was held invalid 88 discriminatory.While thio case was not decided upon the legal point of "contract1 zoning" it ia also cited in various decisiong for thio point of , law·

CONCLUSION

2 .  '  Zoning law ila in a period of great flux, and in particular 
is this portion of it relating to contract and conditional zoning.

·.· · The trend io toward greater liberalization in permitting
governing bodies to work out acceptable methode to meet rapidly' . changing economic and soclological conditions and to avoid
rigidity and inflexibility of zoning provisions, which in the
light of explosive growth make mary provisions obsolete or inade-quote almost as soon ae adopted. So long ae precautions are
taken so that the governing body does not in its ordinances or
by its contracts surrender or bargain away ita legislative functions3 . and powers, and 80 long 58 the conditions imposed are reasonable,
are not arbitrary and are in the public interest rather than inthe private interest, it la fair to predict the courts in most
instances will support the legiolative actione which are experiment-log with new ve,8 to reaolve the problems of urban growth.
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