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l WICHITA-SEDGWIC --.3 2 1 %4.;

METROPOLITAN AREA PLANNING DEPARTMENT August 2, 1974

1 70 Wichita-S edgwick County Metropolitan
Area Planning Commission

FROM

Robert A. Lakin, Director of Planning

SUBJECTNonconforming Uses

One of the areas which remains to be dealt with in the new zon-
ing ordinance is the area of nonconforming uses. Attached is a
discussion paper prepared by our s ummer intern, LaDonna VanMeter.
She is a graduate student in planning at K-State.

I think the paper is well done and covers many issues which should
be discussed. There are some items contained in the paper which
I may not be in whole agreement with, but in order to encourage
discussion have left in. There are other items discussed, such
as the "BZA variance" being used to legitamize a nonconforming
use, which has a different translation in Kansas. Here "use

variances" are not legal so the procedure is a change in zoning
through the Planning Commission and governing body.

I would like for you to read this and hear your comments on the
various theories set out in the paper.

RAL:ber
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Wichita-Sedgwick County Metropolitan .....¥
Area Planning Commission

Robert A. Lakin, Director of Planning

DR 73-3 - Review of Nonconforming Use Ordinance

Dimi

The Board of City Commissioners, in considering the zone
case on South Seneca (Z-1452), raised questions on non-
conforming uses and asked for a report. A review of exist-
ing ordinance provisions and my views as to the effective-
ness were provided the Board of City Commissioners by memo.
Without discussion or direction as to what their position
might be, the Board of City Commissioners referred the report
to the MAPC for comment and recommendation.

»
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49#

The MAPC and Zoning Advisory Committee have reviewed the
prototype zoning ordinance and proposed changes to the non-
conforming use provisions which would allow expansion in
certain areas. However, business uses in residential areas
still could not expand. This is the major difference between
my general views and the current version of the prototype.
Another issue is whether complete replacements and expansions
should be allowed. Once a philosophy of nonconforming uses is
agreed to, then specific language for an ordinance can be
developed.
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Wichita-Sedgwick County Metropolitan
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Area Planning Commission

FROM

Robert A. Lakin, Director of Planning

SUBJECT

DR 73-3 - Review of Nonconforming Use Ordinance

The Board of City Commissioners, in considering the zone
case on South Seneca (Z-1452), raised questions on non-
conforming uses and asked for a report. A review of exist-
ing ordinance provisions and my views as to the effective-
ness were provided the Board of City Commissioners by memo.
Without discussion or direction as to what their position
might be, the Board of City Commissioners referred the report
to the MAPC for comment and recommendation.

The MAPC and Zoning Advisory Committee have reviewed the
prototype zoning ordinance and proposed changes to the non-
conforming use provisions which would allow expansion in
certain areas. However, business uses in residential areas
still could not expand. This is the major difference between
my general views and the current version of the prototype.
Another issue is whether complete replacements and expansions
should be allowed. Once a philosophy of nonconforming uses is
agreed to, then specific language for an ordinance can be
developed.
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WICHITA-SEDGWICI<JUNTY

MERROPOU·rAN Armil PLAt·dim:,3 Depap©17.,ENT

DATE

January 11, 1973

1-0 Board of City Commissioners

FRIJAJ

Robert A. Lakin, Director of Pl.anning,·+.:-2-'
StJ!3.11mT Nonconforming Uses

The Commission has requested an examinat=.lon of the nonconform-
ing use provisions off l'he ordinances in the City of Wichita.
These comments will bc restrici.,ed to the. zoning regulatiou of
the City. Nonconform.it.y includes Zariy lot, structure, build-
ing or use which was legally esta])lished on the date of the
ordinance but which does not conform to t.he applicable regula--
tion of the zoning district in which it is loceted. This miaht

reiale to the use of the land or to ofi street parking or to
setbacks or to area requirements of the lot, or height, or
other such parameters contained within the zoning ordinance.
Al·loched to ·thjs memorandum is a short Asc.ription of the
prob] ems of nonconformity wri·Item by Richard Babcock for the
Metropolit:in Area Planning Co=ission some years ago. In
large part: those coinmats sti. 11 -glply.

There are not any good records as to .how many nonconforming
uses are in existenc·c in ·the City off Wichita. There are, how-
ever, probably three categories of such uses in existence. One,
the conunorcia.1. or indestrial. use which is 1.ocated in a residen-
tial zoning district., rilch as tdic old 20-foot groce.17 stol·DE in
the middle of a residortial area; two, residentibl uses located
in the inductrially zoned areas; and thirdly, those uses which
conform as to use, such as an old grocea· st.ore iii a light. com-
mercial zone but which do not meet the rest of the standards of
the zoning 61:dir}ance, such as in number of off-street parking
spaces or setbacks (as along sections of 21st Street or Hai.·ry
Street). Tlic>i·o are quito few of the first·., hundy·ods of the
second, and probably an in-between number of the latter. The

baoic philosophy contained in t.llc zoni.ng ordinance first adopted
in 1926 was that there are certain uses which are not appropri-
ate and which shou].d not bo zoned for in given £:reas of the com-
munity. For i ho.so parlicular i
to the zoning ordinarice, a re·i.
for them to recover thai.r invof
to go out of existence. The U

ficiont time 2111 areas wj thin I
This was developed, however, .iii
sion into reside :27 1 areas. L
this by saying thul these uses
rec·,vor tik invost:nont. '1'ilis i
whether it was a sign board or

mes, bccallse i.hey wore there prior
low:ble time period should bc given
:tment before such uses would have
1001 y ·then hold that given suf-·
:he City i.·ou.ld confo·.. m to the "plan"
i Lhe colil·ext. of coiumercial intrit-·
.he City ordinance provided for
should hove GO reays in which to
s applied l„ all types of ures,
a major b.rick and masonry St.1·11cture

1
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Page 2 - Board of City Commissioners
January 11, 1973

Miroughout the United States, most zoning ordinances have amorti-
zatio:i provisions geared to the type or value of structure. Thus,

a major brick bu:i].ding would be gi ven a longer amortization period
than a billboard. In Kai„,;is, undar county zoning laws, the County
of Shawnee p.issed an ordj:irince whi.ch required junk yards to go
out of existence wi.thin six months from the date that they be-
Came nonconforming. The Kansas Supreme Court upheld such a
provision.

My experience iii watc]1ing nonconforming uses in the City of
Wi.chi·la and elsewhere has been that whenever a use needed
to expand or ]„ove, or wher,ever thero was a change in ownership
and fi.nancing-liecame a problem, that the area immediately
applied for a change in zoning and such zoning is nearly always
granted. Often, times this began the action which precipitate.d
a series of further. changes on adjacent properties which then,
in turn, changrd the tot·211 zoning pathe.rn and the character of
the area itself. One can then ask i.f tile nonconforming use had
been given reasonable expansion rights on its existing site and
the physical facj.lities improved, would have additional zoning
been granted in the inunediate area. It is my opinion that it
probably would not have. Does tile expansi.on of a particular use
help or hinder t.]ic area involved? This is the question which
cannot be answorod cateqor.i cally es some uses expanding, such as
a tavern or private club, might further impact the area. If lilia

0 use had been a grocery store and i. t had expanded, the same thing
could happen, a.:copt probably not to the sama degree. As a
matter of public policy, when residences were made nonconforming
in industrial areas, the City ordinances were amended to provide
theit ·residences :md churches had certain expansion rights, subject
to the approval of the Board of Zon ing Appeals. However, in the
converse, an indnstrial or commercia] use does not have such
opportunity to apply to tha Board of Zoning Appeals if they a.re
located in the residential areas. If nonconformiticts, both com-
marcial and residential., are to be treatiacl eqtia].ly, then a s.i.milar
provisi.on should probably be made available in the City ordin-
ances. One of the ques tions that mi.ght be asked is, Should such
expansion become an autom·atic right or should it be approved by
the Board of Zoning Appeals under some basic set of guidelines
which wou].d guide whei.lier or not such expe,nsion might be approved?

Al.though such a provision to all.0,·7 0>:pansion of nonconforming
uses on sites might secin to be an cany way to solve certain zen-
ing problems currently before the Conimission, it should bo point.ed
out that those saine provi.s ions, if m,,·ide avai.lable in the ordin-
ance, coul.J produce cart-air, nuisance pro!,lums sj.milar to those
alr,o being face,d by the Cominission. A nonew: forming lavern, if
allowed to expand, coul. 1 furt.her impact. an £:ren i.n ten-nts of
activitb' , ofi:-street pri:·1.inn and t.lic ollic'i· 1,1-(151.:ms that solnel.hurs
arc associated i:here it]coho.1 is so.lel. Yet, a law th.:t. alle,wed
expany; ion righls would be avai],thle to a t.wern as well as to a
drug store or florint shop if in the zoning those are considered
coliN,ai-able tises (lhey are :11.1. i.n i lic "LC" clintrict) . It is pos

W ¥ t

4,+22-77·-· · · . .



..
4$2*e,

rntO

Page 3 - Board of Ci ty Commissioners
January 11, 1973

sible t.liat such a provision in the ordinance could bo written so
that the no..ird of Zoning Appeals, or administrative official,
could itin].u a datermi.i·lation as to the acceptability of an exparr·
sion of :1 given ilse, provided that several conditions were met.
These could include: (].) 'Chat it be for the benefit only of the
use witi-ch had bcon in existence there for one year or more in
time; (2) off-street parking would be available in sufficient
amounts if the bui lding warc conforming; 3) the operation of
such lise has boan previougly conductted in such a manner as to
be without nuisenco vall.c to the neighborhood, as determined by
complaints or violation itotices against the property, or by the
testimony at a publ.ic hearing.

m should he pointed out Lhat the Zoning Advir;ory Committee, in
discussing the ques tion off nonconformity at the sub--committee
level., and together with such provjs ions as they have recom-
mended end for-:c.ded to the Planning Commission for their in-
formal discussions, has concluded that amortization should be
retained in the ordi,lance and made realistic, i.e., not just a
single 00-year pariod for all·uses. They have concluded that
the expansion privileges should not be made available to non-
conforming uses.

I cannot corie:ur in these recommendatioj·is because of the experi.·-
ence that I have had dealing with requests for changes to a con-
forming st.atus o·vcr the years and the resu] ts of those requests
which, in nearly 100% of the cases, have boon approved. T]jus,
one of two things happens. A change in zonino policy occurs i.n
order to establ ish soma level of "equity" for the preperty owner
who has been "deprive'd" of his ability to ollorate on the same.
basis as other co.,marcial uses. In Nic even t. such a request is
denied or is not even mado, the property continues to deter-
iorate until the place begins to affect adjacent properties which,in turn,. deteriorate. Thus, it in apparent ic, me that the exist-·
ing provisions and theories have not. accomilished what they in-
tended to accomplish over a period of years. Further, the time

period (1926 to 1972) has been such that these -theories have had
a reasollable and fair tesi. and are found wanting, and thus a dif-
ferent i.pproach should be explored. 4 In my viow, t.lic aullioriza-
tion of expansion, subject to bringing other activities up to
par, such as off-street parting, setbacks, health codes, etc.,
are observed.

The one ])1·ovision that I t.hink is nii.ssing wat; contained in the
recommend,tl:.i.on for legislative prom.m, which would .11.n/O author-
ized the communi t:v to :tequii-c by emincint. dulpa.in those lionconfrn·:4-
ing unc.3 which el-,-·.·tied nuch proble:t·,5: thal £ 9,29 5-·howld lie: removet!
from the scene inwediately and not be left for 30 to 40 Years I.o
create proli].c·ris for an area befor,· 4.11:ir £11„(1:t·.ization provision:·;
might expire.

>2564*2
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The second area which should probably be explored is to provide
for shorter Mnorti za tion periods for those properties without
substantial investniont.. By those I wotild consider to be uses
of land Such AS sal.·ace yards, storage of material, contractors
yards and billboards. There may be other such minor uses, but
those shou].3 be considered for short range amortigation in theevent proper legislation is secured.
RAL:ber

Attachment

L
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EXCERPT FROM ZONING AND SUBDIVISION TECHNIQUES
By Richard F. Babcock

d . %*11
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•rNONCONFORMING USES

Definition: This term -- as it is customarily used -- needs
4 ·k · careful explanation. It would be more accurate to speak of

nonconformities. A building may conform to the regulations
?923*y·. applicable in the district in which it is located insofar as

use is concerned but may be nonconforming with respect to the
* regulations for area (lot size), or bullc (height ), or open ·

space. (yards). So we will. define "nonconformity" as follows:

-1
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"Any lot, structure, building or use which waslegally established on the date of this ordi-
nance but does not conform to the applicable
regulations of the zoning district in which itis located.

Note the words "legally established. " A nonconformity
is not given a special status if it was illegal even before the
new regulations went into effect.

Example: A gas station or corner grocery in a single-family
zone is a nonconforming use· A 30-foot wide lot in a zone
requiring minimum 50-foot width ls a nonconforming 121· A

$1-": . &3#44:41/3
237 1 · 4,4:9*91
1-t'- 33':ye>.:. 1
:flj »1).-11

D- 131%1<4·-
#03*54'
0,444. i
4 i«· 12· 44·iD 1694:i

single-family house with only three-foot side yards in a single-
family district in which five-foot side yards are required is
nonconforming to that extent. A six-story apartment.building
in an apartment zone which limits new buildings to four stories
ls nonconforming as to height.

Nonconformity can mean a lot of things. The important
questions are: What do you do about them? Should physical ex-
pansion of the building be permitted? Should a change from one
nonconforming use to another be allowed? Should a nonconforming
use be allowed to extend throughout a building? ' When, if ever,
should nonconforming uses be eliminated? When they are destroyed
or when they are abandoned (and abandoned for how long); or when
fully depreciated, as some jurisdictions have provided? (Called
"amortization")0.6£34* 1

'- te* .

Y.

Current Practice in Sedgwl.61:'County Area: The Wlchl·ta ordinance
allows existing nonbonforming uses to be continued, but they
cannot bo enlarged, extended, or reconstructed. A nonconforming

i i.'t• 4 t.1 ' l.9 , l* 1,3.& 1 * . 41*64./>4% 944?* -MaELEALki//686*"..-/C
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use maLr be changed to any use in the same or fulz. more restrictive

classi f ication. The ri.ght: to continue a nonconfonnity is lost if

the nonconforming use is discont·inued for two years, or if it'is
destroyed to the extent of more than 50% bf structural value,

All nonconforming uses must be eliminated by January 1, 1997, or

within 60 yeara after the use first became nonconformlng, which-

ever is later.

The Sedgwick County ordinance permits the continuance

of nonconforming uses, but it prohibits any additions to, or

enlargements of, such uses unless the addition or enlargement

complies with all of the height and area restrictions. Addi-

tions or enlargements may not exceed 50* of the floor area of

the building and may not be built if the Board of Appeals .deter

mines that the addition or anlargement will add "undesirable

feature,s to the building. " The right to continue a nonconforming

use is lost it it is 'abandoned for one year of if the building is
destroycd to the extent of more than 75% of its vilue at the time

o f destruction. The nonconforming use 6 f open- land mu.st be dis-

, and.nonconforming signs and billboards

rears if three or' more residcnces are

·»727
9%11

0.

t49 5

must be removed in tw6 3

0%1 · located within 200 feet

Limitations Under Kansa:

12-709 of the Clt:y Zonfit

ordinalices .to CK·.inting

buildings. " (Except fo]

E

Statutes cir Case Decisions: Section

4% Act forbids the. appl.lealion of zoning

structures [or] to tho Oxisting use' of

· alterations that chant:c the tls.C, )

J

i
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11 Thus, even the long term amortization provisions in the Wichita
ordinance are probably invalid. In 1940, the Kansas Supreme
Court indicated that compulsory amortization of nonconforming
uses was improper. (Asmann v. Masters, 151 Kan. 381, 98' P..2d
419.3

Section 19-2930 of the County Zoning Act authorizes *
#RillZY;i&

the adoption of "reasonable regulations... for the gradual
Ew#im,ve# elimination of nonconforming uses. " The Kansas Supreme Court .4€=/-.§2/ 7ill

has approved amortization provisions adopted pursuant to Section 82=P ....
OaIZF

19-2930 on two occasions. [Spurgeon v. Board of Commissioners,- #v'ji:«.:.-=
UkER#*:4#51#Fi,8,"-1181 Kan. 1008, 317 P.2d 798 (1957); Board of Commissioners v.
 - . , Brown, 183 Kan. 19, 325 P.2d 382 (1958).]

-'r,?5S
Comment: The treatment of nonconformities requires a large num-
ber of policy decisions which are interwoven with decisions on
other techniques. It is easy enough to decide that it is wise

to forbid a gas station located in a residence'zone to expand
or to change into a body repair shop. Nearly all ordinances
forbid that. But if you forbid any additional residences in

industrial zones -- probably a good idea -- all existing resi-
dences merely become nonconforming. Then you must decide what

you.w111 do about the homeowner already located in an indus-
trial zone who wants to add a porch to his house. Perhaps you

expressly allow this type of exception and thereby frankly dls-
tingifish between. a nonconforming residence in an industrial

zone and a nonconfonning business or industry in a residence

9.9"91'#79'I

'EN*.
ff

23•
6*ii.#I
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44 930
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zbt'le. What about the single-family house which does not conform

1 with the side yard requirements, yet could add a back porch and
still conform to the back yard requirements? It does "nonconform

fil but its expansion will not add to the nonconformity, In this
f.j case, why not let the back porch go on? It can be so provided

7%994 in the ordinanc e .

Off-street parking often creates a nonconformity.
t:134·:4·1 Shoull this prevent expansion of the store ls floor area? Per-

031%*4*. haps so, unless the owner can provide additional parking.
Generally, courts have permitted municipalities to for-

/4-- bid expansion or change in nonconforming uses. The difficult
F... issue is one of policy: What additional types of controls, if

any, shall be placed on a variety of nonconformities?

 The elimination, or "amortlzation, " of nonconformingN · 2 -,9

uses is a venturesome area with few guideposts. Most communi-
1.-- ties which have experiniented wlth this technique have first gone

after such I

unpopular" uses as billboards, gas stations and auto
ij„

wrecking yards. The ordinanc e may provide that within two -- or
'4 „ five, so· an or ten -- years all nonconforming billboards, gas

yards must go... without compensation.

4,&2„„/I/„/„,- Surprisingly to some people, the courts of California, New York,
- and the Federal Court in Florida have upheld this action.

There are -- apart·. from legal issues -- some very
Jam==. difficult and practical administrative problems which muoi be

€ · considered before this latter technique is adopted.

a
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January 11, 1973

34*
Board of City Commissioners

92*9·
Robert A. Lakin, Director of Planning

Ncnconforming Uses

The Commission has requested an examination of the nonconform-
ing use provisions of the ordinances in the City of Wichita.
These comments will be restricted to the zoning regulations of

48,9
452*XG
292

7,2.*41:4:5

4»9

1:UK'£©'C

14%

the City. Nonconformity includes any lot, structure, huild-
ing or use which was legally established on the date of the
ordinance but which does not conform to the applicable regula-
tion of the zoning district in which it is located. This might
relate to the use of the land or to off-street parking or to
setbacks or to area requirements of the lot, or height, or
other such parameters contained within the zoning ordinance.
Attached to this memorandum is a short description of the
problems of nonconformity written by Richard Babcock for the
Metropolitan Area Planning Commission some years ago. In

large part, these comments still apply.

95*9
4/7

4.12

feet

,=9712: 15,94

There are not any good records as to how many nonconforming
uses are in existence in the City of Wichita. There are, how-

ever, probably three categories of such uses in existence. one,
the commercial or industrial use which is located in a residen-

tial zoning district, such as the old 20-foot grocery stores in
the middle of a residential area; two, residential uses located
in the industrially zoned areas; and thirdly, those uses which
conform as to use, such as an old grocery store in a light com-
mercial zone but which do not meet the rest of the standards of

the zoning ordinance, such as in number of off-street parking
spaces or setbacks (as along sections of 21st Street or Harry #./
Street). There are quite few of the first, hundreds of the

I·OG*·

second, and probably an in-between number of the latter. The *31
basic philosophy contained in the zoning ordinance first adopted m

in 1926 was that there are certain uses which are not appropri-
/0

ate and which should not be zoned for in given areas of the com-
munity. For those particular uses, because they were there prior

i*P-=Wto the zoning ordinance, a reasonable time period should be given
for them to recover their investment before such uses would have

to go out of existence. The theory then held that given suf-
ficient time all areas within the City would conform to the "plan".
This was developed, however, in the context of commercial intru-
sion into residential areas. The City ordinance provided for
this by saying that these uses should have 60 years in which to
recover the investment. This is applied to all types of uses,
whether it was a sign board or a major brick and masonry structure.

kib

r 2 & A 1-&flvia':'ydi - c ",4. 66.-2.69#46 -·y
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Page 2 - Board of City Commissioners January 11, 1973

Throughout the United States, most zoning ordinances have amorti-
zation provisions geared to the type or value of structure. Thus,
a major brick building would be given a longer amortization period
than a billboard. In Kansas, under county zoning laws, the County
of Shawnee passed an ordinance which required junk yards to go
out of existence within six months from the date that they be-
came nonconforming. The Kansas Supreme Court upheld such a
provision.

E*1343

9#'QUA

47.:*ft.*
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1-
My experience in watching nonconforming uses in the City of
Wichita and elsewhere has been that whenever a use needed
to expand or move, or whenever there was a change in ownership
and financing became a problem, that the area immediately
applied for a change in zoning and such zoning is nearly always
granted. Often times this began the action which precipitated
a series of further changes on adjacent properties which then,
in turn, changed the total zoning pattern and the character of
the area itself. One can then ask if the nonconforming lise had
been given reasonable expansion rights on its existing site and
the physical facilities improved, would have additional zoning
been granted in the immediate area. It is my opinion that it
probably would not have. Does the expansion of a particular use
help or hinder the area involved? This is the question which
cannot be answered categorically as some uses expanding, such as
a tavern or private club. might further impact the area. If the
use had been a grocery store and it had expanded, the same thing
could happen, except probably not to the same degree. As a
matter of public policy, when residences were made nonconforming
in industrial areas, the City ordinances were amended to provide
that residences and churches had certain expansion rights, subject
to the approval of the Board of Zoning Appeals. However, in the
converse, an industrial or commercial use does not have such
opportunity to apply to the Board of Zoning Appeals if they are
located in the residential areas. If nonconformities, both com-
mercial and residential, are to be treated equally, then a similar
provision should probably be made available in the City ordin-
ances. One of the questions that might be asked is, Should such
expansion become an automatic right or should it be approved by
the Board of Zoning Appeals under some basic set of guidelines
which would guide whether or not such expansion might be approved7

3123
N.'42*2.

4
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Although such a provision to allow expansion of nonconforming
uses on sites might seem to be an easy way to solve certain zon-
ing problems currently before the Commission, it should be pointed
out that these same provisions, if made available in the ordin-
ance, could produce certain nuisance problems similar to those
also being faced by the Commission. A nonconforming tavern, if
allowed to expand, could further impact an area in terms of
activity, off-street parking and the other problems that sometimes
are associated where alcohol is sold. Yet, a law that allowed

expansion rights would be available to a tavern as well as to a
drug store or florist shop if in the zoning these are considered
comparable uses (they are all in the "LC" district) . It is pos-
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sible that such a provision in the ordinance could be written so *li

that the Board of Zoning Appeals, or administrative official,
could make a determination as to the acceptability of an expan-
sion of a given use, provided that several conditions were met.
These could include: (1) That it be for the benefit only of the
use which had been in existence there for one year or more in

904 time; (2) off-street parking would be available in sufficient g.....=.9

amounts if the building were conforming; 3) the operation of
such use has been previously conducted in such a manner as to ,#,mai/%

144 be without nuisance value to the neighborhood, as determined by -.'..'....2"2

*02* complaints or violation notices against the property, or by the
testimony at a public hearing.

m should be pointed out that the Zoning Advisory Committee, in 9*ftffe .I
discussing the question of nonconformity at the sub-committee
level, and together with such provisions as they have recom-
mended and forwarded to the Planning Commission for their in-
formal discussions, has concluded that amortization should be

26@20* 4
retained in the ordinance and made realistic, i.e., not just a
single 60-year period for all uses. They have concluded that --
the expansion privileges should not be made available to non-      , ': If.,2 .

conforming uses. -0EmE-

;i*#59?1
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I cannot concur in these recommendations because of the experi-
ence that I have had dealing with requests for changes to a con-
forming status over the years and the results of those requests
which, in nearly 100% of the cases, have been approved. Thus,

one of two things happens. A change in zoning policy occurs in
order to establish some level of "equity" for the property owner
who has been "deprived" of his ability to operate on the same
basis as other commercial uses. In the event such a request is
denied or is not even made, the property continues to deter-
iorate until the place begins to affect adjacent properties which,
in turn, deteriorate. Thus, it is apparent to me that the exist-
ing provisions and theories have not accomplished what they in-
tended to accomplish over a period of years. Further, the time
period (1926 to 1972) has been such that these theories have had
a reasonable and fair test and are found wanting, and thus a dif-
ferent approach should be explored. In my view, the authoriza-
tion of expansion, subject to bringing other activities up to
par, such as off-street parking, setbacks, health codes, etc.,
are observed.
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The one provision that I think is missing was contained in the f I„.92*€24 1*-

recommendation for legislative program, which would have author- 24.7
ized the community to acquire by eminent domain those nonconform- f96
ing uses which created such problems that they should be removed . ,#04*14

from the scene immediately and not be left for 30 to 40 years to          «
create problems for an area before their amortization provisions
might expire.
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The second area which should probably be e
for shorter amortization periods for those
substantial investment. By these I would
of land such as salvage yards, storage of
yards and billboards. There may be other
these should be considered for short range
event proper legislation is secured.

RAL:ber
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THE CITY OF WICHITA

OFFICE OF
ON SAFETY

CITY MANAGER DATE January 23, 1973 PHASE II

TO Robert A. Lakin, Director of Planning

FROM Ralph Wulz, City Manage r

SUBJECT Non-Conforming Uses

On January 11, 1973, you presented your staff study on the above
subject to the City Cornmission.

The Commission then referred the report to the Metropolitan
Area Planning Commission for review and recommendation.

Please present this matter to the MAPC for its consideration
at an early date.

Ral Wulz 
City Manager

RW:fjh
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WICHITA-SEDGWICK -OUNTY DATE

METROPOLI'!AN AECEA PLANNING DEPARTMENT
January 11, 1973

TO Board of City Commissioners

FROM Robert A. Lakin, Director of Planning:QU-/
SUBJECT

Nonconforming uses

:lhe Commission has requested an examination of the nonconform-
ing use provisions of the ordinances in the City of Wi.chita.
These comments will be restricted to the zoning regulationi of
the City. Nonconformity includes any lot, structure, build-
ing or use which was legally established on the date of the
ordinance but which does not conform to the applicable regula-
tion of the zoning district in which it is located. This might
relate to the use of the land or to off-street parking or to
setbacks or to area requirements of the lot, or height, or
other such parameters contained within the zoning ordinance.
Attached to this memorandum is a short cleacription of the
problems of nonconformity written by Richard Babcock for trio
Metropolitan Area Planning Commission some years ago. In

large part, these comments st.ill apply.

There are not any good records as to how many nonconforming
uses are i.n existence in the City of Wichita. There are, how-

ever, probably three categories of such uses in existence. One,
the commerciaJ. or industrial use which is located in a residen-

tial zoning district, such as the old 20-foot grocery stores in
the middle of a resi.dentia]. area; two, residential uses located
in the industrial.ly zoned areas; and thirdly, those uses which
conform as to user such as an old grocery store j.n a light com-
mercial zone but which do not meet the rest of the standards of
the zoning ordinance, such as in number of off-street parking
spaces or setbacks (as along sections of 2lst Street or Hal:ry
Street). Tliere are quite few of the first, hundreds of the
second, and probably an in-between number of the latter. The

basic philosophy contained in the zoning ordinance first adopted
in 1926 was tliat there are certain uses which are not appropri-
ate and which should not be zoned for in given areas of the com·-
munity. For those particular uses, because they were there prior
to the zoning ordinance, a reasonable time period should be given
for them to recover their inves tment before such uses would have
to go out of existence. The theory then hold tliat given suf-
ficient time all areas within the City wozild conform to ·the "plan".
This was developed, however, in the context of commercial intru-
sion into residential areas. The City ordinance provided for
this by saying that these uses shotild have 60 years in which to
recover the investment. This is applied to all types of uses,
whether it was a sign board or a major brick and masonry structure.

ari·.2.0
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Throughout the United States, most zoning ordinances have amorti-
zation provisions geared to the type or value of structure. Thus,

a major brick building would be given a longer amortization period
than a billboard. In Kansas, under county zoning laws, the County
of Shawnee passed an ordj.nance which required junk yards to go
out of existence within six months from the date that they be-
came nonconforming. The Kansas Supreme Court upheld such a
provision.

My experience in watching nonconforming uses in the City of
Wichita and elsewhere has been that whenever a use needed
to expand or move, or whenever there was a change in ownership
and financing-became a problem, that the area immediately
applied for a change in zoning and such zoning is nearly always
granted. Often times this began the action which precipitated
a series of further changes on adjacent properties which then,
in turn, changed the total zoning pattern and the character of
the area itself. One can then ask if the nonconforming use had
been given reasonable expansion rights on its existing site and
the physical facilities improved, would have additional zoning
been granted in the immediate area. It is my opinion that it
probably would not have. Does the expansion of a particular use
help or hinder the area involved? This is the question which
cannot be answered categorically as some uses expanding, such as
a taverii or private club, might further impact the area. I f the

use had been a grocery store and it had expanded, the same thing
could happen, except probably not to the same degree. As a
matter of public policy, when residences were made nonconforming
in industrial areas, the City ordinances were amended to provide
that residences and churches had certain expansion rights, subject
to the approval of the Board of Zoning Appeals. However, in the
converse, an industrial or commercial use does not have such
opportunity to apply to the Board of Zoning Appeals if they are
located in the residential areas. If nonconformities, both com-
mercial and residential, are to be treated equally, then a similar
provision should probably be made available in the City ordin-
ances. One of the questions that might be asked is, Should such
expansion become an automati.c right or should it be approved by
the Board of Zoning Appea]-s under some basic set of guidelines
which would guide whether or not such expansion might be approved?

Althougli such a provision to allow expansion of nonconforming
uses on sites might seem to be an easy way to solve certain zon-
ing problems currently before the Commission, it shoilld be poi.nted
out that these same provisions, if made available in the ordin-
ance, could produce certain nuisance problems similar to those
also being faced by the Coninission. A nonconforming tavern, if
allowed to expand, could further impact an area in terms of
activity, off-street parking and the ol.her problems t.hat solnetimes
are associated where alcohol is so.Id. Yet, a law that allowed
expansion rights would be available to a tavern as well as to a
drug store or florist shop if in the zoning these are considered
comparable uses (they arc all in Lhe "LC" di.strict) . It is pos-
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sible that such a provis,on in the ordinance could ba written so
that the Board of Zoning Appeals, or administrative official,
could make a determination as to the acceptability of an expan-
sion of a given use, provided that several conditions were met.
These could include: (1) That it be for the benefit only of the
use which had been in existence thore for one year or more in
time; (2) off-street parking would be available in sufficient
amounts if the building wer.e conforming; 3) the operation of
such use has been previously conducted in such a manner as to
be without nuisance value to the neighborhood, as determined by
complaints or violation notices against the property, or by the
testimony at a public hearing.

It should be pointed out that the Zoning Advisory Committee, in
discussing the question of nonconformity at the sub-committee
level, and together with such provisions as they have recom-
mended and forwarded to the Planning Commission for their in-
formal discussions, has concluded that amortization should be
retained in the ordinance and made realistic, i.e., not just a
single 60-year period for all uses. They have concluded that
the expansion privi.leges should not be made available to non-
conforming uses.

I cannot concur in these recommendations because of the experi-
ence that I have had dealing with requests for changes to a con-
forming status over the years and the results of those requests
which, in nearly 100% of the cases, have been approved. Thus,
one of two thi.ngs happens. A change in zoning policy occurs in
order to establish some level. of "equity" for the property owner
who has been "deprived" of his abili ty to operate on the same
basis as other commercial uses. In the event such a request is
denied or is not even made, the property continues to deter-
iorate until the place begins to a f fact ad jacont propertj.es which,
in turn, deteriorate. Thus, it is apparent to me that the exist-
ing provisions and theories have not accomplished what they in-
tended to accomplish over a period of years. Further, the time
period (1926 to ]972) has been such that these theories have had
a reasonable and fair test. and are found wanting, and thus a dif-
ferent approach should be explored. In my view, the authoriza-
tion of expansion, subject to bringing other activities up to
par, such as off-street parking, setbacks, health codes, etc.,
are observed.

'I'he one provision that I think is missing was contained in the
reconumendation for .Legislative program, which would .have author-
ized the community to acquire by eminent domain those nonconform-
ing uses which creat·ed such problems that they sholild be removed
from the scene immediately and not bo left for 30 to 40 years to
create problems for an area before their amortization provisions
might expire.
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The second area which should probably be explored is to provide
for shorter amortization periods for those properties without
substantial investment. By these I would consider to be uses
of land such as salvage yards, storage of material, contractors
yards and billboards. There may be other such minor uses, but
these should be considered for short range amortization in the
event proper legislation is secured.

RAL:ber

Attachment
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EXCERPT FROM ZONING AND SUBDIVISION TECHNIQUES9/44221
&2** By Richard F. Babcock ' ' f. 7.221+

Art

•r

NONCONFORMING USES

Definition: This term -- as it ls customarily used -- needs

careful explanation. It would be more accurate to speak of
nonconformitics. A building may conform to the regulations

applicable in the district in which it is located inspfar as

use is concerned but may be nonconfoIming with respect to the

regulations for area (lot size), or bulk Dwight·), or open
space (yards) . So we will define nonconformity" as follows:
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"Any lot, structure, building or use which was
legally established on the date of this ordi-
nance but does not conform to the applicable
regulations of the zoning district in which itis located.'

Note the words "legally established."A nonconformity
is not given a special status if it was illegal even before the

6%42*new regulations went into effect.

Example: A gas station or corner grocery in a single-family
zone is a nonconforming use· A 30-foot wide lot in a zone
requiring minimum 50-foot width is a nonconforming lot· A
single-family house with only three-foot side yards in a single-
family district in which five-foot side yards are required is
nonconforming to that extent. A six-story apartment.building
in an apartment zone which limits new buildings to four stories
ls nonconforming as to height.

Nonconformity can mean a lot of things. The important
questions are: What do you do about them? Should physical ex-
pansion of the building be permitted? Should a change from one
nonconforming use to another be allowed? Should a nonconforming
use be allowed to extend throughout a building? When, if ever,
should nonconforming uses be eliminated? When they are destroyed
or when they are abandoned (and abandoned for how long); or when
fully depreciated, as some jurisdictions have provided? (Called
amortization");Yae- 4

Current Practice in Sodgwick County Area: The Wichi·ta ordinance30«.

allows existing nonconforming uses to be continued, but they
cannot be enlarged, extended, or reconstructed. A nonconforming

1



r

-53-

use may be changed to any use in the same or aa more restrictive

classi fication. The ri.ght·. to cont. i.nue a noncon formity is los·l if
the nonconforming use is dincontintied for two years, or if it is

.a destroyed to the extent of more than 50% bf structural value.

All nonconforming uses must be eliminated by January 1, 1997, or

within 60 years after the use first became nonconforming, which-

ever is later.

The Sedgwick County ordinance permits the continuance

of nonconforming:uses, but it prohibits any additions to, or

enlargements of, such uses unless the addition or enlargement

complies with.all of the height and area restrictions. Addi-

:· tions or enlargements may n.ot exceed 50% Of the floor area of

the building and may not be built lf the Board of Appeals.deter-

mines that the addition or enlargement will add undesirable

4 featurep to the building. " The right to continue a nonconforming

use is lost 'if it is abandoned for one year of if the building is

destroyed to the extent of more than 75% of its valde at the time

of destruction. The nonconforming use 62 open·land must be dis-

R contirbed in four years, and. nonconforming signs and billboards

mus t be removed in two years if three or'more residonces are

· located within 200 feet.
1

I,lmitaljons Under Kansas Statutes or Case Decisions: Section

12-709 of the City Zoning Acct forb.ids the applicatjon of zoning

ordinances "to existing structures [or] to the oxistins use of

build·ings. " (Except for al toi'at·tons that change the tire. )

f
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Thus, even the long term amortizat:lon provisions in the Wichita
ordinance are probably invalid. In 1944 the Kansas Supreme:.33.*94
Court indicated that compulsory amortization of nonconforming
uses was improper. (Asmann v. Masters, 151 Kan. 381, 98 P.2d
419.)

Section 19-2930 of the County Zoning Act authorizes
the adoption of "reasonable regulations... for the gradual
elimination of nonconforming uses. The Kansas Supreme Court

has approved amortization provisions adopted pursuant to Section
19-2930 on two occasions. [Spurgeon v. Board of Commissioners,
181 Kan. 1008, 317 P.ed 798 (1957); Board of Commissioners v.
Brown, 183 Kan. 19, 325 P.2d 382 (1958).]

Comment: The treatment of nonconformities requires a large num-
ber of policy decisions which are interwoven with decisions on
other techniques. It is easy enough to decide that it is wise
to forbid a gas station located in a residence zone to expand
or to change into a body repair shop. Nearly all ordinances
forbid that. But if you forbid any additional residences in
industrial zones -- probably a good idea -- all existing resi-
dences merely become nonconforming. Then you must decide what ..0

33% you will do about the homeowner already located in an indus-
trial zone who wants to add a porch to his house. Perhaps you
expressly allow this type of exception and thereby frankly dis-
tinguish between.a nonconforming residence in an industrial
zone and a nonconfonning business or industry in a residence

4/Af
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zone. What about the single-family house which does not conform
with the side yard requirements, yet could add a back porch and
still conform to the back yard requirements? It does nonconform

but its expansion will not add to the nonconformity. In this
case, why not let the back porch go on? It can be so provided
in the ordinance.

Off-street parking often creates a nonconformity.
t:j

Should this prevent expansion of the store ts floor area? Per-
haps so, unless the owner can provide additional parking.

Generally, courts have permitted municipalities to for-

1 + bid expansion or change in nonconforming uses . The difficult
issue is one of policy: What additional types of controls, if

t.  : any, shall be placed on a variety of nonconformities?
' The elimination, or amortization, of nonconforming

uses is a venturesome area with few guideposts. Most communi-
ties which have experimented with this technique have first gone

1 1

after such 'unpopular" uses as billboards, gas stations and auto

wrecking yards. The ordinance may provide that within two -- ar

five, se"an or ten -- years all nonconforming billboards, gas
stations and junlc yards must go... without compensation.
Surprisingly to some people, the courts of California, New York,
and the Federal Court in Florida have upheld this action.

There are -- apart from legal issues -- some very

difficult and practical administrative problems which must be
considered before this latter technique is adopted.

APP iII)IX B
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THE CITY OF WICHITA

OFFICE OF CITY MANAGER DATE January 3, 1973 PHASE U v 44,2

TO Robert A. Lakin, Director of Planning

FROM Ralph Wulz, City Manager

SUBJECT Review of Non-Conforming
Use Ordinance

On January 2, 1973, the City Commission deferred Case No. Z.1452 for
four weeks and asked that the provisions of the City Code pertaining to
non-conforming uses be reviewed during the interim,

The non.conforming use ordinance will be presented for consideration

on the agenda for January 16, 1973, and the zonin51ase returned on
January 30, 1973.

City Manager

RW:gh
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