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THE CITY OF WICHrTA

OFFICE OF DEPARTMENT OF LAW DATE September,

TO ROBERT LAKIN, DIRECTOR OF PLANNING SEP 3

FROM H. R. KUHN, ASSISTANT CITY ATTORNEY METROPOLITAN

ROUTE m -
SUBJECT possible Amendments 8

the Zoning Ordinance

1980

PLANNING

tuh -
DO *D-*d

John Dekker, Director of Law, has requested that I review
your memo of July 22, 1980 and to respond to the latter part
of the concluding paragraph. K.S.A. 41-2704 grants authority
to the Governing Body to prescribe:

"hours of closing, standards of conduct,
and rules and regulations concerning the
moral, sanitary and health conditions
of the places licensed and may establish
zones within which no place of (such)
business may be located ..."

The foregoing enabling authority grants to the Governing Body
the right to establish the distance locations as set forth in
4.12.050 of the City Code. Said State statute is separate and
distinct from the State zoning statute authori zing the creation
o f zoning districts. I believe that the Governing Body has the
authority to establish the distance restrictions as well as
impose the 2 to 4 week period of abandonment upon locations
previously licensed.

The State statute does limit the Authority of the Governing
Body of a city in the matter of denying or renewing the required
licenses. If the qualifications of the State statute (K.S.A.
41-2702 and 4.12.050 of the City Code) are satisfied by the
applicant, the Governing Body, "shall, if the applicant is
qualified as provided by law issue a license. .." This is parti-
cularly significant with regard to renewal licenses. Much of

the discretion of the Governing Body was removed by the revision
of the State statute in 1949. Prior to that time the Governing
Body had been held by the Supreme Court to "have a right to"
either grant a license or refuse to grant a license, depending
on the approval or disapproval of an application.

The "imperative" language underlined above has been held
to limit the authority to refuse a license to the Statutory
grounds. This is not to say, however, that the Governing Body
cannot create zones by utilizing the "distance" requirements
or providing for a termination in the event of an " abandonment"
of such use for a 2 to 4 week period.
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The foregoing comments, however, are directed more at
possibly amending the licensing provisions of the City Code
rather than the zoning ordinance.

If you have any further questions in connection with
this matter, I'll be pleased to hear from you.

H. R. KUHN 
ASSISTANT CITY ATTORNEY

HRK:mb

CC: John Dekker
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July 22, 1980  9%14

City commissioners
E. H. Denton, City Manager)
. Lakin, Director of Planning 1

Possible Amendments to the Zoning Ordinance - Taverns

ity Commission has requested the Planning Commission provide
mendations and advice concerning taverns insofar as their
ion to the zoning ordinance and grandfather clauses therein.
request wai directed to us on May 27.

t to the Planning Commission has been submitted, including
ff evaluation of alternates relating to the zoning ordinance
some degree those options available under the licensing
ons. Information submitted to the Planning Commismion
d all of the attachments which were submitted to the City
ion at the time it was considering the licensing for the
ouse". For reference purposes, copies of those memorandums
o attached for your use and consideration.

conclusion of the Planning Commission that amending
ordinance would not impact significantly the problem
it would pertain only to new taverno Even with the

f nonconforming use provisions, the existing taverns
e impacted for a considerable period of time. The
mmission, by a vote of 6-1 (Hennessy voting no),
vina and Shook absent, recommended that the Commission
consider the amendment of the zoning ordinance relating

_ternatives, but recommend the City Commission pursue
changes in the licensing portions of the City code, including
alterations in administrative interpretations as to abandonment.
It is the view of the Commission that such period might be changed
to a time period not more than two to four weeks, and that further
relicensing of clubs be limited to those areas which have not
experencied problems identified by Police Department investigation
anf files. For details of the motion and discuslion, sea the
attached extract of minutes of the Metropolitan Area Planning
Commi,sion meeting of July 17.

Robert A. Lakin

Director of Planning
RAL:rme
Attachments

0„94*se@9

cc: Metropolitan Area Planning Commission >-,4.90..ti

John Dekker, Director of Law
26*02<'.

Gene Brown, Deputy City Treasurer 016,15Ralph Klose, City Treasurer
H. R. Kuhn, Assistant City Attorney
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EXCERPT FROM PLANNING COMMISSION MINUTES OF JULY 17, 1980

16. DR 80-14 - Request by City Commission to consider changes
to the zoning ordinance regarding taverns.

LAKIN stated that this item is a report to the Planning
Commission concerning a matter requested by the City Commission
for advice. He said that there has been before the City Commis-
sion in recent months a particular tavern which has apparently
created problems for the neighborhood. In considering that problem
the City Commission wanted to know the Planning Commission's views
on what could be done to assist in the problem. Involved was the

fact that the tavern apparently went out of business, then started
up again with a new owner; the matter of issuing of licenses, its
distance to adjacent residential zoning districts; whether or not
taverns should be permitted in light commercial districts, whether
or not there are issues of nonconformity; and whether old or new
grandfather clauses would apply. LAKIN said that the day that
they were discussing this problem, he was watching the meeting on
Channel 8, and he was called down to the bench to tell the City
Commission that the Planning Commission had a new zoning district
under consideration which might not include taverns, but was
a business district. Without a full understanding of that partic-
ular district, the City Commission did request that the MAPC pro-
vide changes to the permitted activities in "LC" and to provide
recommendations for phasing out the grandfather clause providing
for existing uses in existing locations.

LAKIN pointed out that the City Codes have two sections on
taverns. One is a licensing ordinance which provides for a
revenue source, a checking on who is the owner, and whether or
not they have a criminal record. It also has within it a special
criteria for location and licensing. He said that that particular
ordinance has had a long history of change within the last 10 years.
He said that one cannot locate a new tavern within 150 feet of a
residential district. The second part of the City Code is the
zoning ordinance. The zoning ordinance provides that taverns are
permitted in a light commercial district and all of the additional
heavier districts. LAKIN said that if taverns are taken out of
"LC" it would mean that every tavern in town now located in "LC"
would have the legal right to continue in existence for sixty
years. The only way any of those would have to go out of business
would be if they abandoned their property for over two years of
time. Under the zoning ordinance, they could quit being a tavern,
go to another use in the same comparable range of uses, and switch
back to a tavern in future years not withstanding the licensing
provisions. He said that another alternative could be to create
a new district. LAKIN pointed out that the new district would
not affect the existing taverns, and would only affect the location
of new taverns. He said that if the amortization provision is
changed the period of time for the amortization must be held to be
reasonable by the courts.
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LAKIN mentioned two other approaches that the Commission
could consider, such as purchasing nonconforming uses by eminent
domain, and to amend the law on licensing to modify or extend the
City's rights on closing "problem taverns", whose owners or
operators have a bad operating history.

44#·,C ,

LOFTON asked that under the nonconforming use if the taverns
F could expand.

LAKIN stated that under the existing City ordinance no g
square footage could be added to a building if it is nonconform-

ti•.. V ing. He felt that part of the City ordinance should be changed
to be in line with the County resolution which does allow expan-
sions under certain conditions. 1

6,20

-

GOEBEL asked if the size of the tavern could be increased
at all under City nonconforming use regulations. LAKIN said

that it could not be increased one square foot.
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GARDNER stated that with all due respect to the City
Commission, and acknowledging the fact that they were informed
that the Planning Commission was considering another category,
the zoning categories which allow for taverns and restaurant
uses are hardly a proper tool to be utilized in policing a
nuisance whic-. is an abuse of an allowable use. He felt that

to attempt to deal with abuses of allowable uses through the
zoning ordinance is a complication that would be very difficult
to be consistent with. He said that it has become apparent that
the Commission, in their licensing procedure, has felt it neces-
to restrict the appropriate locations substantially (i.e., distances
from residential zoning), and felt it necessary to review the
licensing for cereal malt beverage sale on an annual basis. The
difficulties that they are dealing with, seem to revolve around
what does and does not create a nuisance. It would appear that
the City Commission needs direction and assistance by providing
for a police review of records of nuisance complaints and disturb-
ances at specific locations so that such could be considered when
they review license renewals or new license applications. It would

appear that they need to shorten their abandonment or discontinued
use definition from the six month period to a point that it requires
new licensing for a new owner as opposed to a renewal upon termi-
nation of a use and should be within a 14 or 30 day period as
opposed to the six month period. It would appear that they need
to take into consideration the abuses and nuisances occurring at
a location as a factor that would impinge upon and affect new
applicants and/or renewals instead of just renewals of licensing
in particular locations. In an application for a new license or
renewal, the abuses at a particular location would be on record
and would impinge upon the ability to obtain a new license and
would be a valid review factor based on the location as opposed
to based upon the owner/operator. If Mr. Dekker would redesign
the license ordinance, they would find it much easier to police
in terms of their immediate problem as opposed to a zoning
situation.
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MOTION: That the Planning Commission
endorses Alternate 5 of Mr. Lakin's

memorandum suggesting that amending the
law on licensing to modify or extend the
City' s rights on closing "problem taverns",
owners or operators having records or
bad operating history, be the proper
pursuit of this particular problem.
Gardner moved, Jones seconded.

495%1

LAKIN asked Commissioner Gardner, that in stating his motion
would he care to include some of his other comments such as the

change of time.

GARDNER stated that it appeared they need to take into
consideration the nuisance and complaint receiving mechanism
so that an adequate record was provided on a site and loca-
tion basis as opposed to a particular operator, and they need
to take into consideration a revision of their abandonment or
discontinued use definition, and to take into consideration a
police report of abuses at a location as opposed to who the
owner is on both renewals and new applications. JONES, as

second, acknowledged the change in the motion.

BAYOUTH commented that the owner could be an innocent bystander
tfi  in a lot of these cases, and could not really control what happens

beyond his property. GOEBEL assured him that control could be

accomplished by an owner of the building if his lease was properly
written and enforced.
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VOTE ON THE MOTION:

It carried with a vote of 6 in favor (Gardner, Jones,

Goebel, Bayouth, Lofton and Wright),
tf< : and 1 opposed (Hennessy). Martens,

Savina and Shook were absent.
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July 10, 1980 4¥22

Metropolitan Area Planning Commission .I
Robert A. Lakin, Director of Planning

DR 80-14 - Request by City Commission to consider
changes to the zoning ordinance Re: Taverns.

History

In considering complaints on the licensing of a tavern which
was the source of problems for nearby neighbors, the zoning
issue was brifely discussed. In hearing this on TV, I called
down to the City Manager's table and advised him the MAPC was
currently considering the creation of a new commercial district.
After a brief discussion, the Board of City commis,ioners
requested that the MAPC provide changes to the permitted activities
in "LC" and to provide recommendations for phasing out the
grandfather clause providing for existing uses in existing
locations.

PROBLEM STATEMENT

Licensing

4*.jil
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The regulation of taverns come. under two separate portions of
the City Code; 1) under licensing, and 2) under zoning. The .5Bit'

most restrictive features of each set of regulations control. t{*

To obtain a license, a new tavern may not be within 150 feet
of a residential zoning district, nor nearer than 300 feet to
a school or church. No waivers of distance are permitted. When
the 150 foot distance requirement was inserted into the licensing
regulations several years ago, it was primarily to limit the con-
version of existing buildings to taverns that were within, or in
close proximity, to residential neighborhoods. This was created
by the conversion of several nonconforming building, in re,idential
neighborhoods that were originally neighborhood grocery stores.
The taverns did not have adequate parking and the change to the
new use created numerous problems to the neighborhood. The

ordinance contains a 'grandfather clause" which permits the
relicensing of a tavern if it has not ceased to sell cereal
malt beverages even though it does not meet the distance require-
ments. The Commisgion has certain other condition, for licensing/
relicensing related to convictions of owners, etc. Attached im
a memo from Dekker to Denton dated May 23 which further expand,
on the licensing law.
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MAPC

July 10, 1980

Page 2

Zoning

Tavarn, require -LC", "C", "D", "E" or "F' zoning. The exception
to thil i, if the tavern exi,ting before zoning (1923) or Ixisted
in the County before zoning (1958 to current) and wae annixed.
Theme latter typea would be de,ignated "nonconforming". Under
City ordinancei, nonconforming ules may continue for 60 yearl
after the date it became nonconforming.
Alternative,

The Commission may wish to consider removing taverns
from "LC" and making them first permitted in the "C",
"D", "E' or "F" di•tricto. This would effect only new
taverni. All existing tavern• would have nonconforming
us. rights (now 60 years).

Create a now commarcial district to ule near neighborhoods
(now under consideration) which would not permit taverni.
This would effect only now taverns. The diltance rule in
the licen,ing code doei, to some degree, thi Iami thing.
In connection with No. 1, ament nhi nonconforming ule
provioion of the zoning code to provide a subitantially
shorter time than 60 yeari. Amortization provision,
when reasonable have been upheld by the courts. A 5 to
20-year provision may be posaible. Amend the code to
provide that discontinuance of a use terminate, iti non-
conformity immediately. Currently you can change from one
use to a ,imilar ume, i.e., tavern to flori,t (or vice
versa). This would impact all taverns made nonconforming.

.i .1:.

4441

It ham been my view that whin nonconforming uses nied
financing, or near the end of their legal existence by
the expiration of their nonconforming rights, they file
for a zone change. More often than not they got it.
To reduce this type of zoning action, I have advocated
th• oppo/ite. Make nonconforming righte permanent and
authorize expan,ion, to allow modernization (under itrict
conditions, i.e., parking, screoning, etc.).

b¥%424491
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Amend the State law to allow acquisition of nonconforming
use, by eminent domain. The coat to be abiorbed by either
thi City-at-large if it i, a city benefit, or by a Ipecial
a„elamant paid by the local area benefitting by the
elimination of the use. Some specific findings would need
to be made ilmilar to the Redevelopment and Rehabilitation
Board' I findingg on blight. Reule of the land/buildings
for conforming uses could reduce coots.
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Page 3

5. Amend the law on licensing to modify or extend the City's
rights on closing "problem taverns", owners or operatori
having records or bad operating history. Changes may need
to be made in the administrative interpretations on "abandon- ...
ment' in relation to relicenaing. The ordinance could be
changed to provide for the law of grandfather rights on a
showing of problems, the nature of which to be specified .----
in the ordinance.

Action -
Select one or more of the alternates above to recommend to the

Board of City Commissioners. If involving the zoning ordinance,
direct the staff to advertise for an appropriate hearing.

Robert A. Lakin

Director of Planning
RAL:rme

Attachments

cc: E. H. Denton, City Manager
John Dekker, Director of Law
Ralph Klose, City Treasurer
Gene Brown, Deputy City Treasurer
H. R. Kuhn, Assistant City Attorney
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FROM Robert G. Finch, Deputy City Manager

SUBJECT Zoning Ordinance -- LC Activities

On May 27, 1980, the City Commission requested that the MAPC provide within 30
days suggested ordinance changes to establ ish permitted activities in "LC"
zoning.

The City Commission further requested that the MAPC provide recommendations for
phasing out the grandfather clause provided for existing uses in existing
locations.

These questions were raised during publ ic discussion of a cereal nalt beverage
license for a tavern at 1106 Pattie which was granted over the strong objections
of the neighborhood residents. The Commission had been advised by the City
Attorney that even though there might be obnoxious and illegal activities
resulting from the future operation of the tavern there were no legal grounds
to deny the license.

Please bring the requests of the City Commission to the attention of the
Planning Commission with its report and recommendation to be returned to the
City Conmission on or before August 26, 1980.

9

42 i-2>
zf£fRoertfG. FinchDeputy City Manager

RGF/pd
cc: Richard LaMunyon, Chief of Police

THE CITY OF WICHITA 110©ziyEDOFFICE OF CITY MANAGER DATE May 28, 1980
MAY 2 8 ism,

METROPOLITAN PLANNING
TO Robert A. Lakin, Director of Planning ROUTE O4·/ ·r-·,+,· ,-4- A.,i-:c /-·li· -i·il -4"•»rl-. .·'·4 ,,Ai,Ii '-,i..&1,· »ir-,4,494.*4iDMI.-i...S,„rl:.,hr,-4//r, -:,4At,



THE CITY OF WICINTA

OFFICE OF CITY MANAGER DATE May 28, 19RECE'¥ED
MAY 2 8 19*,

TO Richard LaMunyon, Chief of Police METROPOLITAN PLANNING

ROUTE n
/4-rl Deputy City Manager

SUBJECT "The Club House" -- Tavern

On May 27, 1980, the City Comnission granted a cereal malt beverage 1 icense to
Theodore W. Maisch, Sr, for a tavern operation at 1106 Pattie.

The 1 icense was granted over the objections of neighborhood residents because
there was no reason to legally refuse the permit.

The neighborhood complaints consisted of the classic violations found around
such taverns located near residential areas (noise, vulgar language, illegal
parking, vandalism, etc.).

Upon granting the license the City Commission asked that special police
surveillance be given to "The Club House" to assure compliance with the law.

Please provide this office with a report as to conduct of this tavern from a
policing standpoint after its first 30 days of operation,

Your report is requested to reach this office by July 9, 1980.

/61 \ A.
Robert G. Finch

Deputy City Manager
D

RGF/pd/
ce: 1bbert A. Lakin, Director of Planning
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THE CITY OF WICHITA

OFFICE OF LAW DEPARTMENT DATE May 23, 1980
JUN 5 1980

TO E. H. Denton, City Manager METROPOLITAN PLANNING
RoUTE O _

FROM John Dekker, Director of Law C]-

SUBJECT The Club House - Cereal

Malt Beverage License
Application

The records concerning this application show that the cereal
malt beverage license of the previous owner, Marvin Lowrey,
expired April 10, 1980. On May 6, 1980, Mr. Theodore W. Maisch,
Sr., applied for a license for the same establishment to be
operated in the same manner and as the same type of business as
Mr. Lowrey had previously. As indicated by the records, this
establishment is within 150 feet of a residential zoning district.

4

t

Subsection (h) of Section 4.12.050 of the City Code, as amended
on May 1, 1979, provides that cereal malt beverage licenses may . I
be renewed for all establishments presently licensed within 300
feet of any church or public or parochial school or within 150
feet of a residential zoning district, so long as the premises 7
are used or held for use as a tavern or building in which cereal
malt beverages are sold. The ordinance further provides that should 33
an establishment located within 300 feet of a church or public or ,··
parochial school or within 150 feet of a residential zoning district j
cease to be used as a tavern or building where cereal malt beverages 
are sold and the premises are used for another type of business, ,
then no new license shall be issued for the sale of cereal malt
beverages on the premises.

The City Treasurer's office, in administering this ordinance, has
made an administrative determination that there must be the passage
of six months' time before the use of an establishment as a tavern
may be deemed abandoned or be deemed a new establishment. In my

opinion, the administrative implementation of this six months' time
period is reasonable and conforms to what the law would require as
a reasonable and fair time for such determination. Further, such
administrative determination is reasonable aftd proper.

Therefore, the lapse of time between the expiration of the license
for Mr. Lowrey, April 10, 1980, and the application of Mr. Maisch,

..46May 6, 1980, cannot be considered an abandonment of the use of the
establishment in question as a tavern or as a new establishment.

4
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9. H. Denton, City Manager
lay 23, 1980

?age 2

[n this regard, there is no disqualification of the cereal malt
)everage license application of Mr. Maisch under the provisions
)f Subsection (h) of Section 4.12.050 of the City Code.

'or a review of the previous circumstance-s- leading to the ' adop-
lion of the present policy on licensing of taverns see the attached
·eports from the Department of Law and the City Treasurer's office.

/,fohn Dekker
t/Director of Law

D:GER:rg
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01'F]CH OF DEPAI:THENT OF LAW ·
1).Vl'15 March 16, 1979

.flTo Robert G. Finch, Deputy City Manager
4

Irlt(1f

John Dekker, Director of l.aw ,Ill 1SUBJECT · Ccral Malt Beverage Licenses

Since 1955, tho following ordinances were enacted by the City of ,Wichita dealing with distance requirements in disponsing ccreal
:fmalt beverages and provided, gr·ncrally, as follows:
11. Ordinance. No. 21-264, enacted 3.n Aug. 1955, provided . 7that no license would issue for the sale of cereal

malt beverages on premises located wi thin two hun-
.Edred fifty feet of any church or school.
.t2

3

4

e

5

11%111311 i
Ordinance No. 25-229, enacted March of 1960, reduced .

8=the minimum distance to 200 feet and provided that 3=such distance would be measured from the· nearest
i iproperty line of the church or school to the nearest k
bentrance to the tavern or t.lic bui].ding in which ccrealmalt beverages were sold. "School" was identified asany public or parochial school.

-t ,

·Ordi.nance No. 25-971, enacted in August, 1971, en-larged the minimum distance to 300 feet and provided *4 that such distance was to bc measured ·from the near-
est property line of the church or school to the near-est portion of the exterior of the specific portionof the building occupied by the tavern in which cercalwalt beverages were sold.

Ordinance 28-582, enacted i.n March, 1966, was essentiallythe same as the immediately foregoi.ng ordinance (25-971) ,except that i.1 made the distance requirements in,ipplicablewhere cercal maj t beverages. wore sold at retail but notfor consumptioli·on the premises. 9

Ordi.nance No. 30-050, enacted in June, 1968, retained the Cminimum distance of 300 fect but provided that the dig-tance would be measured from the main entrance of thechurch builiting or tho nearcst. property line of the pub-lie or parochial school to the near-(·st. port.ion of t.ho ex-terior of the spctci fic portion of. the building in which ,cercal malt beverages were sold. ··2
6. Ordi

basi942- ; 300
and

Kansas.

444·3 · 2.U

nance No. 30-623, enacted in June of 1969, rc·maiticidcall.y thc: s,ime, except that it. 511·ovided that thefoot clistance 1 imitation would not apply to co] legesUnivers.lti.es within the G.ty lind.ts of Wichita, 11
i
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7. Ordinance No. 32-707, enacted in June of 1973, retained '-
the 300 foot distance requirement for chr. ches and schools 

1 . but furbher provided trint no tavern wo'-' f.e located w
within 150 feet of a residential zoning 'district. Dis-
tance measurements wore to be made from the nearest prop-
erty line of the residential zoning di.strict, church or
school to the nearest portion of tho exterior of the ·
specific portion of the building in which cereal malt

 * beverages wore sold.

- ' Robert. G. Finch
March 16, 1979

Page 2

1

444
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All of the above ordinaces provided that the distance requirements 9
from residential zoning districts, churches and schools, could be
waived by the governing body in cases of extreme hardship. Extreme :jhardship was never defined.

8. Ordinance No. 34-826, enacted in February, 1977, kept . 
the 300 and 150 feet distance requirements and the man-
ner of measuring such distance; however, the provisions it

of the prior ordinances relating to the authority of the <fi
governing body to waive the distance requirements'were .1
deleted. ·

9. Ordinance No. 35-813, enacted October of 1978, is our
current ordinance. It made changes in prior ordinances
not relating to distance requi rcinents. A copy of that 4
portion of Ordinance No. 35-813 which deals with dis-
'tances is attached.

All O. ....= i.uwvu w,-u.i:unut·., .,-rcluuing our present orainance, naa . 1  vgrandfather clauses and provided for rel.icenti·ng except· where a ,1 0.-- - -, *23#334
licensed establishment ceased to be used as a place which sold . ,·'3tw, .'lly2>.9....&.

cereal malt beverages and was used for another type of business,
thon no now license would issue for such premises.

State law does not specifically regulate locations of taverns or
other establishments which sell cereal malt beverages, but does
provide that cities may prescribe hours of c].c,sing, regulations
concerning the moral, sanitary and health conditions of licensed
places and further may establish zones within which no place of
business selling cercal malt. beverages niay bc located (K.S.A. 41-
2704).

Cities, then, are at liberty to prescribe thei.r own regulations
governing locations of establishments sol.ling cercal malt beverages
and any regulations which are reasonabl.0, in i:he public interest,
and not discri.minatory, are valid and enfurcoable. Thus, the Ci.ty
Commission could revise the distance requirements, as it has in the
past, or .it could, as gurlgo:;tod in your mento, have different dj,s-
tance regulations for taverns as opposed to entablishments which
sell corcal mall baverages Imt. are basically restaurant,c. Present·.ly,

40-.514*-· #ti.24*.4·gA*¢,2-24.0 »pu*.9.... -=42€24= .6-4.-e,.4 -1, ... · -·t::33-•Avt '73,2602•74..• -0 t.f.-1--· ' ...1.-8.5
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Robert G. Finch
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a disti.nction is made in licensing; one being a General Tavern Re-
tailor Li.conse, 'the other, where no more than 49% of gross revenues

·, are derived from the sale of cercal malt beverage's, being a General
Retailer License.

Our City Commission could also consider barriers, such as trafficways,
in establ ishing distance requirements for sal.es of cereal malt bever-
ages in relation to sclic>cds, churches, and residential zoning dis-
tricts. Any such considorations would need to be uniformly applied,
reasonable, and not discriminatory in affect.

With respect to the legality of a provision to prohibit the grand-
1 fathering of a location which is licensed by virtue of previous pro-

visions of our cercal malt beverage ordinances, but, by reason of a
change in distance requirements or some other requirement, wou].d now
be ineligible for a license, it is a general proposition of law that
no contract or vested right of property is acquired in a license as
against tile power of a muni.cipality to revoke it for cause or in the
exercise of its police power to protect the public health, 'safety,
morale or welfare. In otlier words, the mere issuance of a license
or permit does not create a vested right or estop the municipality
from revoking it.

The granting of'a license to sell-cereal malt beverages forms a part
of the internal police system of this state and city and the authority
which grahts the license always retains the power to termi.nate it,
either for cause of forfeiture or upon a change of policy and legisla-
tion touching the subject. There is, as noted .above, no vested right
acquired under a corcal malt beverage license, and hence, it can be
revoked under the police power. Accordingly, it· would seem that the
valid enactment of an ordinance making no provision for grandfathering
locations not in total compliance with existing ordinance provisions
would, in effect, terminate all cereal malt beverage licenses issued
to such locations.

The above is not to say that an ordinance which would effectively re-
voke all cereal malt beverage licenses which are issued at locations
not in conformance with ·the present distance requirements could be
enacted wi.thout problems. Any such ordinance would need to lic, uniform,
in the public interest and reasonable, and where substantial work
has. been done, expenditures made and obligations incurred, in reli-
ance on a license issued and renewed perhaps many times, arownents
against reasonableness could certainly be made. It would scein that

n great number of "neighborhood bars" would ba affected by Such
legislation, and my recommendal: i.on would be that, prior to pursuing
this matt;or further, a count shoul.d be made of all licenses now held
by reason of thet prior "grandfat.boring" processes to determine the
magnitude of the problem.

1, fit*-
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Certainly, if'the governing body choonon to delete the grandfather-
..9 ;*ng provi:·ions from our cercal. malL boverage licensing ordi.nance,

-the delatic*Und its offect would have to be applied unifonnly and
all 1,01-,cornforW,ing 13.cenD:9*iwou].d need to be revoked. It would not
be lawful to grandfather sblite and not others. This may or may not:
be a problem. Ukro aciSin, I recommend that the. magnitude of the
problem be mode fully explored.

If you have any questions, please advise.

- t.· 4
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John Dekker ' ..
Director of Law
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THE CITY OF WICIXITA

OFFICE OF City Treasurer DATE . March 29, 1979

TO Eugene H. Denton, City Manager, throagh
Russell Brenner, Director of Administration

FROM Gene Brown. Deputy City Treasurer

SUBJECT Cereal Malt Beverage Waivers

During the City Commission meeting March 27, I reported that currently the,·e
are 54 Cereal Malt Beverage waivers in effect. I have re-examined the 603

beer applications for 1978 and the 54 waivers or non-conforining rights situa-
tions is correct.

Most of the confusion concerning the ordinance and its definitions can be
explained by the following senerio: In June of 1973, the first 150 foot
provision was incorporated into 4.12.050 (g) . From the period of June 1973,
and until January 1975, the City, by management decision considered restau-
rants the same as taverns for Cereal Malt Beverage purposes. In other words,
restaurants were required to acertain 300 feet and 150 feet waivers the same

as taverns dpring this period. After the City Commission adopted 4.12.060,
in January 19.73, restaurants no longer were required to I:ave the 150 feet
waivers. 4.1.·.060 did in fact define for the first time, General Taverns,

General Reta i ' ·.- s (restaurants) and Case Retai lers. Therefore, from January
1975, and until February, 1977, General Taverns were restri cted by the 300
feet and tne 1 50 feet provisions. General Retailers were only regulated by
the 300'foot provision and of course Case Retailers were not restrictod by
the distance criteria at all. All waivers were deleted with the passage of
ordinancd number 34-826 in February, 1977.

While I was at the podium, Mayor Connie Peters stated that the El Mexico Restau-
rant at 1805 South Hillside had received a waiver for a restaurant She was

correct and the waiver was granted 2/26/74. This waiver was apprrved rrior

fj · to the ordinance revision adopted during January, 1975, and conseluently the
150 foot stipulation was applied to this restaurant.

l4.

ff

Commissioner Shanahan stated at the time of o Ur discussion that the "Souncon

Restaurant" at 3700 East Douglas was a church' waiver. He also was correct,
however, there was no application for this address during 1978, therefore it
was not included in the 54 total.

Listed below is a breakdown of the 54 grandfathered and current Cereal Salt
Beverage waivers.

General Retailers (Restaurants)

Church/Sc!,col

Non-Conformino 1
Commission Waiver O 4

Total 1

1#458.
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General Retailers (Restaurants) cont.

Residential Property
Non Conformina ' 5
Commission Waivers 4

New Establishments since 1/75 -1
Total

General Taverns

12

7. ... 212ZAP

Church/School 
Non-Conforming 5
Commission Waiver 1
Total - 6

Residential Property
Non-Conforming 34
Commission Weiver -1

Total 35

Total Both Catagories 54

If I can be of any other assistance in this matter, please advise.

C-.-->42,2,-A- \462/-1901
Gene Brown

Deputy Ci ty Treasurer

GB:po

cc: City Commissioners
Robert Finch. Asst. City Manager
John Dekker, Director of Law
Ralph A. Klose, City Treasurer
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